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DECISIONS 

OF  THB 

COMPTKOLLEK  OF  THE  TKEASURY. 


OUTOrGUISHSS-SSBYICE  MSDALS— A&MT. 

Ab  ofllcer  of  tlie  Army  to  wbom  a  certiftcate  of  merit  was  lasoed  wWle  an 
cnUstBd  man  is  entitled  to  an  award  of  the  distln^lRhed-sorvlce  medal. 
In  lleti  thereof,  under  the  not  of  July  9,  1918,  40  Stat.,  870.  and  to  receive 
the  additloiiai  pay  of  $2  per  month  from  the  date  of  award  of  the  medal 
while  on  active  serrice,  whether  as  a  «'on)mlssloned  officer  or  enlisted  man. 

Beeitlon  by  Assistant  Comptroller  Force,  July  1,  1920: 

The  Auditor  for  the  War  Department  sul)mits  for  approval,  dis- 
approval, or  modification  his  decision  of  Jtme  7,  1920,  making  an 
original  construction  of  so  much  of  the  act  of  July  9,  1918,  40  Stat., 
870,871,  896,  as  reads  as  follows: 

*^Mxi>Ais  OF  Honor,  DiariNGnisHED-SBBviGB  Oboasbs,  and  Dia- 
TiKauiBHED-'SERvicE  Medals  :   *    *  * 

^That  the  President  be,  and  he  is  hereby,  further  authorized  to 
present,  but  not  in  the  name  of  Congress,  a  distinguished-service 
medal  of  appropriate  desijrn  and  a  ribbon,  together  with  a  rosette 
or  other  device,  to  be  worn  in  lieu  thereof,  to  any  person  who,  while 
senring  in  any  capacity  with  the  Army  of  the  United  States  since  the 
sixth  day  of  April,  nineteen  hundred  and  seventeen,  has  distin-  . 
gaished,  or  who  hereafler  tHnnli  distinguish,  himself  or  herself  by 
eaoeptionally  meritorious  service  to  the  Government  in  a  duty  of 
great  responsibility;  and  said  distinguishetl-scrvico  medal  shall  also 
be  issued  to  all  enlisted  men  of  the  Army  to  whom  the  certificate 
of  merit  has  been  granted  up  to  and  inclndin|^  the  date  of  the  pas- 
sage of  this  Act  under  the  provisions  of  previously  existing  law,  in 
lieu  of  such  certificate  of  merit,  and  after  the  paesase  of  this  Act 
the  award  of  the  certificate  of  nici  it  for  dislinguished-service  shall 
cease:  and  additional  pa}^  heretofore  authorized  by  law  for  holders 
of  the  certificate  of  merit  shall  not  be  paid  to  them  beyond  the  date 
of  the  award  of  the  distinguished-service  medal  in  keu  thereof  as 
■foresaid. 

"  That  each  enlisted  man  of  the  Army  to  wliom  there  has  been  or 
shall  be  awarded  a  medal  of  honor,  a  distinguished-service  cross,  or 
a  distiii^ruished-service  medal  shall,  for  each  such  award,  be  entitled 
to  additional  pay  at  the  rate  of  $2  per  month  from  the  date  of  the 
distinguished  act  or  service  on  which  the  award  is  based,  and  each 
bar,  or  other  suitable  device,  in  lieu  of  a  medal  of  honor,  a  distin- 
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'2  OBOiaiojfrs  of  the  ooMPr^oLLBa, 

giiisheii-s6r'vice  cross,  or  a  distingukhed-service  medal,  as  hereinafter 
provided  for,  shall  entitle  him  to  further  fidditional  pay  at  the  rate 
of  $2  per  month  from  the  date  of  the  distinguished  act  or  service 
for  which  the  bar  is  awarded,  and  said  additional  pay  shall  continue 
throughout  his  active  service,  whether  such  service  shall  or  shall 
not  be  continuous;  but  when  the  award  is  in  lieu  of  the  certificate 
of  merit,  fis  provided  for  in  section  three  hereof,  the  additional  pay 
shall  begin  with  tiie  date  of  the  award. 

''That  no  more  than  one  medal  of  honor  or  one  distinguished- 
service  cross  or  one  distinguished-service  medal  shall  be  issued  to 
anv  one  person :    *    *  * 

"  That  all  Acts  or  parts  of  Acts  inconsistent  with  the  provisions 
of  this  Act  are  hereby  repealed." 

Section  17  of  the  act  of  March  3, 1847,  9  Stat.,  186,  is  as  follows: 

"That  when  any  non-commissioned  oHicer  shall  distinguish  him- 
self, or  may  have  distinguished  himself,  in  the  service,  the  President 
of  the  United  States  shall  be,  and  is  hereby,  authorized,  on  the  recom- 
mendation of  the  oommanding  officer  of  the  r^^^ent  to  which  such 
non-commissioned  ofTicer  belongs,  to  attach  hun  bv  brevet  of  the 
lowest  grade  of  rank,  with  the  usual  pay  and  emoluments  of  such 
grade,  to  any  corps  of  tlie  ;irmy:  Provided,,  That  there  shall  not  be 
more  than  one  so  attaclicd  to  any  one  company  at  the  same  time; 
and  when  any  private  soldier  shall  so  distinguish  himself,  the  Presi- 
dent  ma^  in  uke  manner  grant  him  a  certificate  of  merit,  which  shall 
entitle  mm  to  additional  pay  at  the  rate  of  two  dollars  per  month." 

Section  4  of  the  act  of  August  4,  1854,  10  Stat.,  575,  provides 
that  noncommissioned  officers  who,  under  section  17  of  the  act  of 
March  3,  1847,  were  recommended  for  promotion  by  brevet  to  the 
lowest  grade  of  commissioned  officer,  but  did  not  receive  the  benefit 
of  that  provision,  shall  be  entitled  to  the  additional  pay  of  $2  per 
month  authorized  by  section  8  of  the  act  of  August  4, 1854, 10  Stat., 
575,  which  provides: 

"That  soldiers  who  served  in  the  war  with  Mexico,  and  received 
a  certiiicate  of  merit  for  distinguished  services,  as  well  us  those  now 
in  the  army  as  those  that  may  nereafter  enlist,  shall  receive  the  two 
dollars  per  month  to  which  that  certificate  would  have  entitled  them 
had  th^  remained  continuously  in  the  service." 

These  provisions  of  law  relating  to  certificate  of  merit  and  addi- 
tional pay  at  the  rate  of  $2  per  month  thereon  are  embodied  in  the 
Bevised  Statutes  as  sections  1216, 1285,  and  1286. 

By  the  act  of  February  9,  1891,  26  Stat,  737,  sections  1216  and 
1285,  Revised  Statutes,  were  amended  to  read  as  follows: 

**Sec.  1216.  That  when  any  enlisted  man  of  the  Army  shall  have 
distinguished  himself  in  the  service  the  President  may,  at  the 
recommendation  of  the  commanding  officer  of  the  icjinicnt  to  which 
such  enlisted  man  belongs,  grant  him  a  certiiicate  of  niciit. 

Sec.  12S5.  A  certificate  of  merit  granted  to  an  enlisted  man  for 
distinguished  service  shall  entitle  him,  from  the  date  of  such  service, 
to  additional  pay  at  the  rate  of  two  dollars  per  month  while  he  is 
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in  the  mOitary  service,  although  such  service  may  not  be  oon- 
tinuous." 

In  7  Ck>mp.  Dec,  550,  it  is  decided  that  the  right  to  the  addi- 
.  Uonal  pa}'  is  not  restricted  to  service  as  an  enlisted  man  but  con- 
tinues after  such  enlisted  man  has  been  appointed  a  conmiissioned 
officer. 

In  8  Comp.  Dec.,  405,  it  is  decided  that  in  case  of  %  soldier  granted 
a  certificate  of  merit  the  full  amount  of  additional  pay  at  tiie  rate 
of  $2  per  month  payable  ''while  he  is  in  the  military  service^  is 
also  payable  after  he  has  been  placed  on  the  retired  list  of  the  Army. 

Paragraph  1841,  Army  Kegiilations,  1918,  is  as  follows: 

**1341.  A  certificate  of  merit  granted  an  enlisted  man  for  dis- 
tiii^uislied  service  entities  him,  from  the  date  of  such  service,  to  ad- 
ditional pay  at  the  rate  of  $2  per  month  during  military  service, 
whether  as  an  enlisted  man  or  as  an  officer,  although  such  service 
may  not  be  continuous,  and  is  payable  in  full  to  a  retired  enlisted 
man." 

The  auditor's  decision  is  submitted  in  connection  with  the  claim  in 
the  case  of  Henry  W.  Sacknus,  who,  after  a  service  of  more  than  15 
years  as  an  enlisted  man  in  the  volunteer  force  and  the  Kegular 
Army,  was  appointed  captain,  Q.  M.,  O.  K.  C,  August  1,  1917;  as- 
signed to  active  duty  September  24,  1917;  honorably  discharged 
April  26,  1920;  and  under  an  enlistment  recently  made  is  now  a 
quartermaster  sergeant  in  the  Quartermaster  Corps  of  the  Army. 
On  October  16,  1905,  while  serving  as  private  in  the  Fourth  In- 
fantry he  was  awarded  a  certificate  of  merit  for  meritorious  service 
at  Lalisay,  P.  I..  March  29,  1901,  and  on  said  certificate  of  merit 
he  has  been  paid  for  time  in  active  service  up  to  and  including 
NoveDil>er  30,  1919,  additional  pay  at  the  rate  of  $2  per  month.  On 
December  5,  1919,  in  lieu  of  the  certificate  of  merit,  he  was  awarded 
by  the  President  a  distinguished-service  medal,  and  his  claim  which 
was  filed  February  4, 1920,  is  for  $4.  being  additional  pay  at  the  rate 
of  $2  per  month  on- certificate  of  merit  from  December  1  to  4, 
1919,  and  on  distinguished-service  medal  from  December  5,  1919,  to 
January  31, 1920,  as  captain  on  active  duty. 

The  auditor's  decision  is  worded  in  part  as  follows : 

"It  seems  to  have  been  the  intent  and  purpose  of  the  legislative 
body  that  there  should  be  a  uniform  means  of  recognizing  individuals 
for  exceptionally  meritorious  service  rendered  in  the  line  of  duty. 
Authority  was  consequently  granted  for  the  issuance  of  the  distin- 
guidied  service  medal  in  lieu  of  the  certificates  of  merit  theretofore 
awarded  in  terms  as  follows : 

"*  shall    ♦    *    *   be  issued.* 

"According  to  Webster's  International  Dictionary,  page  1322,  the 
word  *shall'  ordinarily  expresses  in  the  tliird  person  a  command. 
The  War  Department,  in  the  exercise  of  its  functions  as  the  medium 
through  which  military  affairs  are  conducted,  is  governed  by  the 
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wording  of  the  law  and  it  is  incumbent  upon  that  department  to 
oomply  with  its  requirements  under  such  regulations  as  it  may 

formulate. 

"Additionnl  pay  heretofore  authorized  by  law  for  holders  of  the 
certificate  of  merit  '  shall  not  be  paid  to  them  beyond  the  date  of 
award  of  the  distinguished  service  medal  in  lieu  thereof.'  and  when 
the  award  is  in  lieu  of  the  certificate  of  merit  *the  additional  pay 
shall  begin  with  the  date  of  the  award.*  Also  said  additional  pay 
'  shall  continue  throughout  his  active  sendee,  whether  such  service 
shall  or  shall  not  be  continuous.' 

•  m  .  9  *  «  *  m 

"  It  is  the  duty  of  the  War  Department  to  issue  the  distinguished 
service  medal  to  those  individuals  to  whom  the  certificate  of  merit 
has  been  granted  up  to  and  including  July  9.  1918,  the  date  of  pas- 
sage of  the  act,  in  lieu  thereof,  at  sucn  times  and  in  such  manner  as 
that  department  may  prescribe.  If  the  holder  of  the  certificate  of 
merit  is  in  an  active  duty  status  he  is  entitled  to  the  additional  pay 
provided  therefor  at  the  rate  of  $2  per  month  up  to  the  date  of 
award  by  the  War  Department  of  the  distinguished  service  medal. 
No  specific  date  can  be  given  for  the  award  of  the  medal,  as  that  is  a 
matter  which  does  not  come  within  the  jurisdiction  of  the  accounting 
officers  of  the  Treasury  Department.'' 

•  •****« 

"The  act  provides  that  the  distinguished-service  medal  shall  be 
issued  to  all  enlisted  men  of  the  Army  to  whom  the  certificate  of 
merit  has  been  granted,  and  that  each  enlisted  man  of  the  Army  to 
whom  shall  be  awarded  a  distinguished-service  medal  shall  be  en- 
titled to  additional  pay  at  the  rate  of  $2  per  month,  provided  that  when 
the  award  is  in  lieu  of  tlie  certificate  of  merit  such  additional  pay 
shall  begin  with  the  date  of  the  award. 

"  Tn  order  to  increase  the  esprit  de  corps  of  the  service  and  to  pro- 
vide suitable  recognition  for  exceptionally  meritorious  service  ren- 
dered beyond  the  ordinary  routine  of  duty  Congress  authorized  the 
issuance  of  a  certificate  oi  merit  to  enli^d  men,  with  additional  pay 
while  in  the  military  service.  This  certificate  carried  with  it  certain 
intrinsic  value,  not  to  be  regarded  as  a  ]iart  of  the  regular  pay  of 
its  possessor,  which  continued  so  long  as  the  soldier  remained  in  the 
military  service.  No  limitation  was  specified  that  the  right  to  receive 
this  additional  remuneration  should  depend  upon  the  party  to  whom 
it  was  given  remuning  an  enlisted  man.  As  an  incident  of  the  service 
many  men  of  ability  liave  worked  their  way  up  from  the  ranks  to 
commissions  carrying  great  responsibilities.  It  is  not  believed  to  have 
been  the  intention  or  Congress  that  those  men  to  whom  a  certificate 
of  merit  was  awarded  should  be  penalized  for  such  creditable  ad- 
vancement by  being  deprived  of  a  part  of  the  value  attached  to  the 
certificate.  See  7  Comp.  Dec.  552-553,  which  supports  this  opinion. 
The  act  of  July  9, 1918,  it  is  believed,  was  not  intended  to  negate  the 
generosity  conterred  by  previous  legislation  and  is  regarded  as  retro- 
spective in  its  effect  looking  back  to  the  incident  by  which  the  enlisted 
man  merited  the  special  recognition. 

•  •••••• 

''An  officer  to  whom  a  certificate  of  merit  was  issued  while  an 
enlisted  man  is  entitled  to  an  award  of  the  distinguished-service 
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medal  in  lieu  thereof  and  to  receive  the  additional  pay  of  $2  per 
month  from  the  date  of  the  award  of  the  medal,  whUe  in  active 
eervice. 

"  In  the  case  of  Capt.  Sacknus  I  am  of  the  opinion  that  he  is  en- 
titled to  additional  pay  at  the  rate  of  $2  per  month  from  December 
1  to  4,  1919,  inrliisivp,  in  view  of  his  possession  of  a  certificate  of 
merit  and  from  December  5,  1919,  to  January  'H,  1920,  if  in  active 
senrioe  dttrine  that  period,  on  account  of  having  been  awarded  the 
distrnguishea-Berrice  medal."  . 

The  auditor's  decision  is  approved. 


AVIiTT.AlffT.TTT  OT  APVSOPSIATIOm  VOB  BVEZAV  OF  WAK  UtK  ZVigm- 
AVOB  FOB  OFVZCBBt  OF  PVBUC  KBAITH  8BRFI0B. 

.^^roprlatlons  for  medical  and  hospitJil  sorvicos  In  the  Bureau  of  War  Risk 
Insurance  ni:uk'  by  tlio  act  of  Juno  5,  lO'JO,  41  Stat.,  SSI,  are  not  available 
for  payment  of  salaries  of  officers  of  the  Public  Health  Service,  other  than 
those  engaged  ezdnslTely  in  the  care  and  treatment  of  1)€aellctarifle  at  the 
Bnreao  of  War  RUdc  Insnrance. 

Coi^troller  Warwick  to  the  Secretary  of  the  Treainry,  July  1,  IMO: 

I  have  your  lett^^r  of  June  23,  requesting  decision  whether  the 
appropriation  allotted  to  the  Public  Health  Service  under  authority 
of  the  provision  in  the  sundry  civil  appropriation  act  of  June  5, 
1990,  41  Stat.,  881,  making  appropriation  for  medical  and  hospital 
services  under  the  Bureau  of  Wai*  Risk  Insurance,  may  be  used  to 
pay  salaries  of  oiTIcers  of  the  Public  Health  Service  assigned  to  the 
Federal  Board  for  Vocational  Education. 

The  provision  in  question  is  as  follows: 

For  expenses  of  the  Bureau  of  War  Risk  Insurance  under  the 
Act  approved  October  6, 1917,  as  amended : 

•  *•**•• 

"Medical  and  Hospital  Services:  For  metlical,  surpcical,  and  hospi- 
tal services,  medical  examinations,  funeral  expenses,  travelin<^  ex- 
penses, and  supplies,  for  beneficiaries  of  the  Bureau  of  War  Risk  In- 
surance, including  court  costs  and  other  expenses  incident  to  proceed- 
ings heretofore  or  hereafter  taken  for  commitment  of  mentally  in- 
competent persons  to  hospitals  for  the  care  and  treatment  of  the  in- 
sane, $46,OfX),000.  This  appropriation  shall  be  dislmrsed  by  the 
Bureau  of  War  Risk  Insurance  and  such  portion  tliercof  as  may  be 
necessary  shall  be  allotted  from  time  to  Lime  to  the  l*ublic  Health 
Service,  *  *  *  and  transferred  to  their  credit  for  disborsement  by 
them  for  the  purposes  set  forth  in  this  paragraph." 

This  provision  clearly  defines  the  purposes  for  which  the  appro- 
priation in  question  may  be  used  and  the  portion  of  said  appropria- 
tion allotted  to  the  Public  Health  Service  can  not  be  used  for  any 
other  purpose. 
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The  same  act,  41  Stat,  884^  in  wYddk  this  appropriation  is  made 
appropriates  $4,000,000  under  Public  Health  Service— 

"For  medical,  surgical,  and  hospital  services  and  supplies  fur 
beneficiaries  (other  thtui  war-risk  insurance  patients)  of  the  Public 
Health  Service,  including  necessary  personnel,  regular  and  reserve 
commissioned  officers  of  the  Public  Health  Service,  clerical  help  in 
the  District  of  Columbia  and  elsewhere,  maintenance,  equipment, 
leases,  fuel,  lights,  water,  printing:,  freight,  transportation  and 
travel,  maintenance  and  operation  or  passenger  motor  veliicles,"  etc. 

Immediately  following  this  appropriation  is  a  paragraph  reading 
as  follows : 

"The  allotments  made  by  the  Bureau  of  War  Risk  Insurance  to 
the  Public  Health  Service  for  the  care  of  beneficiaries  of  that  bureau 
by  the  said  service  shall  also  be  available  for  expenditure  by  the 
Public  Health  Service  on  that  account  lor  necessary  personnel, 
regular  and^  reserve  commissioned  officers  of  the  Public  Health 
Service,  clerical  help  in  the  District  of  Columbia  and  elsewhere, 
maintenance,  equipment,  leases,  fiiel,  lights,  water,  printing,  freight, 
transportation  and  travel,  and  maintenance  and  operation  of  pas- 
senger motor  vehidee." 

While  this  ])aragraph  enumerates  the  various  items  for  which  the 
allotted  appropriation  may  be  expended  by  the  Public  Health  Serv- 
ice, yet  the  use  of  the  words  "  on  that  account "  in  said  paragraph 
limits  such  expenditures  to  those  incurred  "  for  the  care  of  bene- 
ficiaries" of  the  Bureau  of  War  Risk  Insurance. 

You  are  advised,  therefore,  that  the  law  does  not  authorize  the 
allotment  or  use  of  any  part  of  the  appropriation  in  question  for 
the  payment  of  salaries  of  officers  of  the  Public  Health  Service, 
other  than  those  engaged  exclusively  in  the  care  and  treatment  of 
beneficiaries  of  the  Bureau  of  War  Risk  Insurance. 


PAY  07  ASMY  07FZCEB  IH  CHA&OE  OP  PUBLIC  BUILDINGS  AKD  QR0UND8. 

While  fhe  Army  reorgaaliatloii  act  of  June  4,  1920,  41  Stat,  TBS,  pnyvtding  tliat 
no  detail,  rating,  or  asslpninient  of  an  ofticer  shall  carry  advanced  rank, 
takes  away  the  rank  of  colonel  from  an  officer  of  the  Army  holdinn  a 
regular  rank  below  that  of  colonel  who  is  placed  in  charge  of  public  build- 
ing! and  grounds  under  authority  of  the  act  of  March  8»  1878, 17  Stat,  635, 
•aid  act  of  June  4, 1020,  does  not  attect  the  offlcer's  right  to  receive  the  pay 
and  emoluments  of  a  col<Hitf,  which  are  specifically  granted  to  the  officer  In 
diarge  of  the  public  bulldlnge  and  grounds  by  said  act  of  March  3, 187& 

eenptroiler  Warwtok  te  the  iseretixy  ef  War,  7«lj  8,  1880: 

I  have  your  letter  of  June  24, 1920,  as  foUowB: 

By  an  act  of  Congress  approved  3  March,  1873,  Statutes  at 
Large,  vol.  17,  page  535,  it  is  provided  that  *The  officer  in  charge  of 
the  pnbHc  buildinffs  and  grounds  shall  have  the  rank,  pay,  and 
emohiineiit  of  a  oolonaL.' 
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The  Army  reornrankation  act  approved  4  June,  41  Stat., 
785,  contains  the  following  provision  in  section  127-a  thereof:  'Here- 
after no  detail,  rating,  or  assignment  of  an  ollicer  shall  carry  adyanoed 
rank,  except  as  otherwise  pn)vi(led  herein    *  • 

"3.  At  present  Colonel  Clarence  S.  Kidley,  Corps  of  Engineers, 
is  serving  as  *  officer  in  charge  of  public  buildings  and  grounds.' 
Evidentlv^  under  the  provision  of  the  act  of  4  June,  1920,  just  cited, 
Colonel  Kidley  reverts  to  his  regular  rank  as  major,  Corps  of  Engi- 
neers. The  question  to  be  decided  is  whether,  under  the  provisions 
of  the  two  laws  quoted.  Colonel  Ridley  may  still  continue  to  draw  the 
pay  and  emolument  of  a  colonel. 

*^4.  There  is  no  doubt  that  Congress,  recognizing  the  greater  de- 
mands made  upon  the  officer  occupying  this  pNOsition,  by  the  terms  of 
the  act  of  1873  intended  that  he  snoiild  receive  the  pay  and  emolu- 
ment of  a  colonel.  In  order  that  his  prestige  might  be  somewhat 
enhanced,  this  act  likewi-f  provided  that  he  should  have  the  rank  of 
colonel.  The  recent  reorganization  bill  beyond  doubt  has  the  effect 
of  reducing  the  rank  of  this  officer. 

In  the  publidied  Decisions  of  the  Comptroller,  vol.  5,  nap  146, 
et  ^q.,  in  a  decision  rendered  by  Assistant  Comptroller  Alitchell, 
12  October,  1898,  this  question  of  rank  and  pay  is  discussed.  On 
page  149  it  is  stated  that '  it  thus  appears  that  the  term  rank  "  may 
be  used  as  a  title  of  distinction  to  fix  the  officer^s  relative  position 
with  reference  to  other  officers  as  to  privilege,  precedents,  or  com- 
mand, or  to  determine  his  pay.'  Further  uong,  and  on  the  same 
page,  it  is  stated  that  as  certain  officers  '  given  for  the  time  specified 
a  higher  rank  are  required  to  assume  greater  responsibilities'  they 
'shall  receive  pay  and  emoluments  provided  by  law  for  officers 
*  *  *  of  the  said  higher  rank  or  rrade.' 

6.  The  duties,  responsibilities,  and  demands  made  upon  the  officer 
in  charge  of  public  buildings  and  grounds  are  great,  and  Congress 
plainly  recognized  this  fact  in  providing  that  he  should  receive  the 
pay  and  emolument  of  a  colonel.  Even  though  under  the  reorganiza- 
tion bill  the  rank  of  colonel  is  taken  from  this  oflicer,  tlie  respon- 
sibilities and  demands  remain,  and,  in  view  of  the  plain  intent  of 
the  Congress,  it  is  thought  the  offiosr  holding  this  position,  no  matter 
what  his  permanent  grade,  may  still  be  entitled  to  draw  the  pay  and 
emolument  of  a  colonel.  A  numlier  of  other  cases  could  Ihj  cited  where 
officers  have  been  given  additional  pay,  making  the  amounts  which 
they  have  received  greater  than  thej)ay  which  is  that  of  their  actual 
rank.  For  example,  at  the  United  States  Military  Academy,  the  in- 
structors of  ordnance  and  gunnery,  and  of  practical  military  engi- 
neering, were  given  the  pay  and  allowances  of  a  mnjor  without  any 
reference  to  their  actual  rank  (see  Revised  Statutes,  i:5;3G).  Later, 
the  act  of  Congress  approved  15  April,  1914,  contains  the  following: 
'The  pai^  of  one  professor  of  practical  engineering  (lieutenant 
colond)  in  addition  to  pay  of  major,  $500.'  Thereafter  this  in- 
structor assumed  the  title  of  *  professor,'  rank  as  lieutenant  colonel. 
The  authority  for  this  rank  apparently  rests  upon  the  act  of  28 
June,  1902,  which  deals  with  the  rank  of  professors  and  assistant 
professors  at  the  United  States  Military  Academy.  Again,  by  act  of 
9  August,  1912,  87  Stat,  2522  ^®  constructing  quartennaster  was 
allowed  $1,000  in  addition  to  his  regular  pay." 
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The  records  show  that  Clarence  S.  Bidley  has  been  a  commissioned 
officer  in  the  Regular  Army,  permanent  establishment,  from  June  13, 
1905,  when  graduated  from  the  United  States  Military  Academy 
and  appointed  second  lieutenant  of  Engineers.  He  accepted  the 
appointment  as  major  on  May  15, 1917.  By  direction  of  the  Presi- 
dent, in  paragraph  5,  War  Department,  Spedal  Orders  No.  221,  dated 
September  22, 1917,  he  was  detailed  in  charge  of  the  public  buildings 
and  grounds  in  the  District  of  Columbia,  with  the  rank  of  colqpel,  in 
accordance  with  the  act  of  March  8,  1878,  17  Stat,  536,  and  in  ad- 
dition to  his  duties  in  charge  of  public  buildings  and  grounds  he 
was  by  said  order  detailed  as  military  aid  to  the  F^resident. 

Up  to  June  4, 1920,  while  performing  the  duties  of  officer  in  diarge 
of  the  public  buildings  and  grounds  the  act  of  March  3,  1873,  gave 
him  "  the  rank,  pay,  and  emolument  of  a  colonel."  From  and  after 
June  4, 1920,  the  Army  reorganization  act  of  June  4, 1920,  takes  away 
his  rank  as  colonel,  but  does  not  take  away  the  pay  and  emolument 
of  a  colonel,"  which  the  statute  of  March  3, 1873,  specifically  declares 

the  officer  in  charge  of  the  public  buildings  and  grounds  shall  have/* 

I  find  nothing  in  section  127,  or  any  other  section  of  the  act  of  June 
3, 1916, 39  Stat.,  166, 217,  nor  in  section  51  of  the  amendatory  act  of 
June  4,  1920,  41  Stat,  785,  that  takes  away  from  Maj.  Clarence  S. 
Bidley  the  pay  and  emolument  of  a  colonel  prescribed  by  the  act  of 
March  3, 1873,  for  the  eatm  period  he  performs  the  duties  of  officer 
in  charge  of  the  public  buildings  and  grounds. 


HOHO&ABLS-DZSOHA&GS  O&ATUIXT— SAVY. 

An  enlisted  man  of  tbe  Navy  wbo  enrolls  In  the  Naval  AnzUlarj  Beaerve 
witbln  four  numths  from  date  of  lionorable  diadiaxge  from  the  Regalar 

Navy  Is  not  entitled  to  honorable-dladiarge  pratulty  upon  reenllstment  In 
the  Navy  within  four  monttui  from  date  of  discharge  from  the  Maval 
Auxiliary  Reserve. 

ABiiitaat  Comptroller  Voree  to  the  Seeretaiy  of  the  Vav7»  Jaly  %,  19M: 

I  have  your  letter  of  June  16,  1020,  requesting  decision  whether 
an  enlisted  man  of  the  Navy  who  enrolls  in  the  Naval  Auxiliary  Be- 
serve  within  four  months  from  date  of  his  honorable  discharge  from 
the  Regular  Navy  is  entitled  to  honorable-discharge  gratuity  upon 
reenlistment  in  the  Navy  within  four  months  from  date  of  discharge 
from  the  Naval  Auxiliary  Reserve. 

The  specific  case  presented  is  that  of  Elmer  Lee  Clymer,  Q.  M.  le, 
who  was  discharged  from  the  Navy  at  expiration  of  enlistment  July 
26, 1918;  accepted  commission  in  the  United  States  Naval  Auxiliary 
Reserve  August  12,  1018;  was  discharged  from  the  Reserve  Force 
on  February  17,  1020;  and  reenlisted  in  the  Navy  February  18, 
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1920.  The  question  is  whether  Clymer  is  entitled  to  honorable-dis- 
charge gratuity  upon  said  reenlistmcnt. 

The  act  of  August  29,  1916,  39  Stat.,  590,  provides  that  men  who 
have  enrolled  in  the  Fleet  Naval  Kescrvc  within  four  months  of 
their  discharge  from  the  Navy,  and  again,  witliin  four  months  from 
date  of  discharge  from  the  Fleet  Naval  Reserve,  reenli-t  in  the  Navy, 
are  entitled  to  "the  same  gratuity  and  additional  ))ay  as  if  tiiey 
had  reenlisted  in  the  regular  naval  service  within  four  months  of 
discharge  therefrom/' 

By  reason  of  previous  service  in  the  Navy  Mr.  Clymer  was  eligible 
to  enrollment  in  the  Fleet  Naval  Reserve.  Not  having  been  enrolled 
in  that  class,  however,  he  is  not  entitled  to  the  benefits  granted  to 
enrolled  members  of  that  class. 

II  has  repeatedly  been  held  by  this  office  that,  except  for  enrolled 
members.of  the  iieet  NaTal  Bmrve  who  reenlisted  in  the  Regular 
Navy,  no  right  to  hcmofablA-diflcharge  gratuity  can  accrue  to  a 
former  memher  in  any  dus  of  tlie  Naral  Booorve  Force  except  where 
the  reenlistment  takes  place  within  four  months  of  the  date  of  Itst 
discharge  at  expiration  of  enlistment  tnm  the  Regolar  Navy.  See 
88  Comp.  Dec.,  535,  25  id.,  884;  26  id,,  8. 

Yon  are  accordingly  advised  that  an  enlisted  man  of  the  Navy 
iHko  enrolls  in  the  Naval  Auxiliary  Beserve.  within  four  months  from 
date  of  honorable  discharge  from  the  Begular  Navy  is  not  entitled 
to  honorable-discharge  gratuity  upon  reenlistment  in  the  Navy  within 
lour  months  from  date  of  discharge  from  the  Naval  Auxiliary  Be- 
serve* 


I&AHSrEB  Of  APP&0PXIATI0S8— AVAILABILITY  BSTOHD  FISCAL  YEA&. 

la  tte  abacnce  of  wmf  pravlaioa  dearly  Indloatlas  mxSb.  Intent,  the  autborttr 

to  transfer  a  part  of  one  annual  appropriation  to  another  annual  appio> 
priatlon  merely  authorizes  the  use  of  the  amount  transferred  for  a  purpose 
other  than  that  for  which  it  was  originally  appropriated  without  changing 
the  period  of  availabiUty  thereof;  hence,  the  amount  of  retainer  pay  with- 
brtd  Crom  memberB  of  the  Naml  Beaenre  Force  vaUket  anthority  of  aectloo  9 
of  tiM  act  of  Jane  4, 1920,  41  Stat,  837,  and  credited  to  the  appropriation 
for  organizing  and  administering  the  Navai  Beaenre  Fcmie  la  not  available 
beyond  the  fiscal  year  eading  June  SO,  1021. 

Comptroller  Warwlek  to  the  feeretexy  of  the  Vayy,  Jaly  t,  lOSO: 

By  your  reference  of  June  28,  decision  is  requested  whether  the 
amount  of  retainer  pay  withheld  under  authority  of  the  provisions 
of  section  9  of  the  naval  appropriation  act  of  June  4, 1920,  41  Stat., 
887,  lor  the  fiscal  year  ending  June  80, 1921, "  may  be  credited  to  the 
appropriation  for  organizing  and  recruiting  the  reserve  force  for 
the  foUowing  fiscal  year." 
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The  prorisioii  in  question  reeds: 

"That  hereafter  the  Secretary  of  the  Navy  may,  in  Iiis  discretion, 
withhold  any  part  or  all  of  the  retainer  pay  which  may  be  due  a  mem- 
ber of  the  Naval  Reserve  Force  where  such  members  fail  to  perform 

such  duty  as  may  be  prescribed  hy  law  for  the  maintonjince  of  the 
efficiency  of  the  Naval  Keservc  Force:  Provided,  That  any  money  so 
withheld  shall  be  credited  to  the  appropriation  for  organizing  and 
administering  the  Naval  Reserve  Force  to  be  used  for  any  purpose 
that  the  Secretary  of  the  Navy  may  consider  proper  to  increase  the 
efficiency  of  the  Naval  Beserve  Force.'' 

Retainer  pay  is  payable  i^m  the  regnlar  annual  appropriation 
'^Pay  of  the  Navy,**  and  the  effect  of  the  provision  hereinbefore 
quoted  is  to  authorize  the  transfer  said  appropriation  to  the 
appropriation  '^Organizing  the  Naval  Beserve  Force,"  the  amount 
of  retainer  pay  withheld  under  authority  of  the  said  section  9. 

I  find  nothing  in  the  law  to  indicate  an  intent  to  extend  the  period 
of  availability  of  the  part  of  the  appropriation  so  transferred,  and 
in  the  absence  of  any  provision  clearly  indicating  such  intent  it  must 
be  held  that  the  authority  to  transfer  a  part  of  one  annual  appro- 
priation to  another  annual  appropriation  merely  authorizes  the  use 
of  the  amount  transferred  for  a  purpose  other  than  that  for  which  it 
was  originaUy  appropriated  without  changing  the  period  of  avail- 
ability thereof. 

The  question  submitted  is  answered  in  the  negative. 


smgnnm  ibrbk  oabxziu. 

Ob  and  after  date  of  approTal  of  the  act  of  June  S,  1920,  41  Stat,  1040.  proTld- 
log  fOr  the  redaselflcatlon  of  poetmastera  and  cmpUqrees  In  the  Foetal  Senr' 

Ice  and  readjustment  of  tbeAr  salaries,  substitute  letter  carriers  in  the  City 
Delirery  Service  when  appoinltnl  ropular  clerics  or  carriers  shall  bave  credit 
for  actual  time  served  as  substitutes  on  a  basis  of  one  year  for  oacii  ^OQ 
(lays  of  substitute  service,  whether  rendered  prior  or  subsequent  to  June  5, 
1920,  and  shall  be  appointed  to  the  grade  to  whldi  each  snbatitnte  service 
would  entlfle  them  had  their  origUial  appointments  been  to  grade  1. 
The  provision  In  the  act  of  June  5,  1920.  41  Stat,  1053,  that  certain  employees 
at  first  and  second  claas  post  offices  required  to  work  on  a  Sunday  or  legal 
holiday  shall  be  allowed  compensatory  time  within  6  days  next  succeoflinp 
the  Sunday  and  within  80  days  next  succeeding  the  holiday 
on  wbldi  senice  la  performed,  and  repealing  the  provision  of 
law  anthorising  payment  of  ovwtime  tor  soch  SNTloe,  is  effleetive  from 
JwM  6, 1S20,  the  date  of  the  approval  of  the  act 

OoaptroUer  Warwiek  to^the  Postmaster  Oeaeral,  Jely  S,  IMO: 

I  have  your  letter  of  July  2,  as  follows : 

"  The  act  of  June  5,  1920,  41  Stat..  1045,  entitled  '  An  act  to  re- 
elassify  postmasters  and  employees  of  the  Irostal  Service  and  read- 
just their  salaries  and  compensation  on  an  equitable  basis/  be^ns  as 
foUows:  ^  That  on  and  after  July  1, 1920,  posbnastm  and  employees 
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of  the  Poetal  Serrioe  shall  be  reclassified  and  their  salaries  and  com- 
pensation readjusted,  except  as  otherwise  provided,   •   •  *:* 

"The  act,  41  Stat.,  1049,  contains  the  following  provision: 
''^^  Provided  further,  That  hereafter  substitute  clerks  in  first  and 
second  class  poist  offices  and  substitute  letter  carriers  in  the  City  De- 
livery Service  vrfaen  appointed  regular  clerks  or  carriers  shall  have 
credit  for  actual  time  served  on  a  basis  of  one  year  for  each  three 
hundred  and  six  days  of  eight  hours  served  as  substitiite,  and  ap- 


progressed  had  his  original  appointment  as  substitute  been  to  grade 
one : ' 

would  thank  yon  to  advise  me  whether  the  above  quoted  provi- 
sion of  law  became  effective  on  June  5  or  July  1, 1920;  also  whether 
in  making  regular  appointments  of  substitute  clerks  and  carriers 
they  should  be  given  credit  only  for  substitute  service  performed  on 
and  after  the  date  on  which  the  above  quoted  provision  became  effec- 
tive or  must  they  be  given  credit  for  suostitute  service  rendered  prior 
to  that  date. 

The  act  further  provides,  41  Stat,  10S8 : 

'''Hereafter  when  the  needs  of  the  service  require  the  employ- 
ment on  Sundays  or  holidays  of  foremen,  special  clerks,  clerks,  car- 
riers, watchmen,  messengers,  or  laborers  tit  first  and  second  class 
post  offices,  or  of  railway  postal  clerks  at  terminal  railway  post 
offices  and  transfer  offices,  they  shall  bo  allowed  compensatory  time 
within  six  days  next  succeeding  the  Sunday  and  within  thirty  days 
next  suooeeding  the  holiday  on  which  service  is  performed,  and  thiat 
portion  of  the  act  approved  July  2,  1918,  authorizing  the  payment 
for  overtime  in  lieu  ot  compensator}^  time  is  hereby  repealed.' 

Infoimation  is  desired  as  to  the  date  on  which  the  above-quoted 
provision  of  law  became  elTective." 

Answering  your  first  question,  you  are  advised  that  the  provision 
referred  to  became  effective  June  5,  1920,  and  that  when  an  appoint- 
ment as  regular  clerk  or  carrier  is  made  on  or  after  said  date  credit 
should  be  given  for  aU  substitute  service  rendered  prior  to  the  date 
of  such  appointment. 

With  reference  to  your  second  question,  the  provision  quoted  must 
be  held  to  have  become  effective  on  June  5,  1920,  the  date  of  approval 
of  the  act.  In  this  connection  see  my  decision  of  June  23,  1820,  to 
the  Secretary  of  Commerce,  26  Comp.  Dec,  1068. 


ItttmMUmUi  YAT  AM9  A£L0WAVCB8-^aCT  OV  MAT  IMO— BACK  PAT. 

To  entitle  officers  and  enlisted  men  of  any  of  the  Government  seryices  men- 
tioned la  llie  act  Of  May  18»  1900, 41  Stat,  601,  grantlog  outaln  Isenases 
In  pay  and  allowancsi^  elltetlve  from  January  1, 1990,  to  Increaied  pay  for 

any  period  from  January  1  to  May  18,  1920.  covering  active  service  termi- 
nated prior  to  the  passage  of  the  act,  such  officers  and  enlisted  men  must 
have  been  in  the  same  service  on  May  18,  1920,  by  reason  of  reenllstment 
or  recall  to  active  duty,  reenlistmentB  or  appointments  in  any  of  the  other 
MfvlceB  mentioned  in  Uw  act  not  being  saflBdait  to  entitle  them  to  th«  in- 


pointed 


carrier  would  have 


18  racnsioirs  of  thb  ookftbollib. 

Assistant  Comptroller  Force  to  the  Secretary  ot  the  Ifavy,  Jvdj  6»  18M:  * 

I  have  your  letter  of  June  18,  1920,  requeBtiiig  deciflioii  whether 
Capt.  Grover  C.  Freeman,  wha  was  commissioned  in  the  Beserve 
Corps  of  the  Public  Health  Service  and  ordered  to  active  duty  prior 
to  May  18,  1920,  is  entitled  to  receive  the  increased  pay  authorized 
in  the  act  approved  May  18, 1920, 41  Stat,  601, 605,  during  the  period 
he  served  on  active  duty  as  a  lieutenant  in  the  Navy  from  January  1 
to  April  6,  1920. 

On  March  13,  1920,  Lieut.  Freeman  tendered  his  resignation  as  an 
officer  in  the  United  States  Navy,  which  the  Secretary  of  the  Navy 
accepted  to  take  effect  on  his  arrival  home.  He  was  detached  from 
duty  at  the  naval  air  station,  Pensacola,  Fla.,  on  April  1,  1920,  and 
arrived  at  his  home  at^Stillmore,  Gki.,  on  April  6, 1920. 

Lieut.  Freeman  was  commissioned  a  passed  assistant  surgeon  in 
the  Reserve  Corps  of  the  United  States  Public  Health  Service,  ef- 
fective the  date  of  his  departure  from  Pensacola,  and  ordered  to  pro- 
ceed to  Biltmore,  N.  C,  and  report  to  the  medical  officer  in  charge 
of  the  United  States  Public  Health  Service  hospital  at  that  place 
for  duty.  He  left  Stillmore,  Ga.,  on  April  6,  1920,  and  reported  for 
duty  at  Biltmore,  N.  C,  on  April  8,  1920.  Thus  it  appears  that 
there  was  no  interval  between  his  service  in  the  Navy  and  active 
service  in  the  United  States  Public  Health  Service,  and  that  he  was 
in  active  service  on  May  18,  1920. 

The  act  of  May  18,  1920,  authorized  increased  pay  for  all  com- 
missioned officers  of  the  Army,  Navy,  Marine  Corps,  and  Public 
Health  Service,  such  increase  to  commence  on  January  1, 1920. 

Section  9  of  said  act  provides : 

"  That  nothing  contained  in  this  Act  shall  be  construed  as  grant- 
inp  any  back  pay  or  allowances  to  any  oUicer  or  enlisted  man  whose 
active  service  sliall  have  terminated  subsequent  to  December  31, 
1919,  and  prior  to  the  approval  of  this  Act,  unless  such  officers  or 
enlisted  men  shall  have  been  recalled  to  active  service  or  shall  have 
been  reenlisted  prior  to  the  approval  of  this  Act." 

Section  9  applies  the  term  recalled  "  and  reenlisted  "  and  evi- 
dently contemplates  a  resumption  of  duty  in  the  same  branch  of  the 
service  in  which  duty  was  previously  performed. 

The  prefix  re  "  is  defined  as  ^  denoting  back,  especially  back  to 
an  original  or  former  position  "  and  its  use  in  connection  with  the 
words  mentioned  indicate  a  return  to  duty  in  the  same  service. 
Were  it  intended  to  provide  for.  retroactive  increased  pay  for  active 
duty  in  any  of  the  services  subsequent  to  January  1  and  prior  to 
May  18,  1920,  that  intention  should  and  could  have  been  aptly  ex- 
pressed, as  was  done  with  respect  to  longevity  pay. 

Lieut.  Freeman  was  not  ^  recalled  "  to  duty  in  the  Navy  upon  be- 
ing commissioned  in  the  Beserve  Corps  of  the  Public  Health  Serv- 
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•  

ice.  Therefore,  within  the  mwiiiing  of  seetion  9  he  has  not  aoqnired 
ft  ri£^  to  the  retroective  feature  of  the  act  for  the  period  January 
1  to  April  6, 1920. 


Where  a  sentence  of  court  martial  passed  upon  an  ofllcer  of  the  Army  Involves 
dismissal  from  the  service  but  no  forfeiture  of  pay,  and  there  has  beea 
no  abeence  without  authority  or  on  aoconnt  of  the  officer's  own  mlacondnct, 
I»a7  is  doe  to  ttie  date  the  officer  it  chargeable  with  receipt  of  notice  of 
ilHaiiwetil  and  for  any  period  subsequent  thereto  the  officer  is  bdd  to 
aervloe  under  orders  lasaed  by  competent  anthority. 

AMlstaat  GemptroUar  Varee  te  Xaj.  A.  B.  WilUaiaiy  Valted  ttatei  Anay,  laly 

Your  letter  dated  June  19, 1920,  and  aooompanjing  papers,  wherein 
18  submitted  for  decision  the  question  as  to  the  date  an  officer  die* 
missed  &om  the  Army  per  sentence  of  a  general  court-martial  is 
entitled  to  pay,  were  received  in  this  office  June  25,  1920. 

The  submission  is  in  connection  with  the  daim  of  John  Whann 
for  pay  as  first  lieutenant,  Medical  Besenre  Corps,  from  June  1  to 
12, 1918.  He  states  that  he  did  not  receive  notice  of  his  dismissal 
from  the  service  until  June  12,  1918.  You  state  there  are  several 
final  pay  vouchers  for  similar  cases  pending  settlement  by  the  2Sone 
Finance  Office,  War  Department. 

It  appears  in  evidence  that  Lieut.  John  Whann  left  the  United 
States  for  service  in  France  on  November  26,  1917;  that  he  was 
tried  by  a  general  court-martial,  found  guilty  of  the  charges,  viola- 
tion of  the  eighty-fifth  and  ninety-sixth  articles  of  war,  and  sen- 
tenced: ^To  be  diamiflaed  the  service  of  the  United  States.** 

The  sentence  having  been  approved  by  the  convening  authority 
and  the  record  of  trial  forwarded  for  the  action  of  the  Commander 
in  Chief,  Gren.  Pershing,  the  latter  by  General  Court  Martial  Orders, 
No.  23,  promulgated  March  19,  1918,  from  General  Headquarters, 
American  Expeditionary  Forces,  France,  confirmed  the  sentence  of 
dismissal,  and  declared  Ideut.  Whann  ceases  to  be  an  officer  in  the 
miliUry  serrice  March  22, 1918." 

The  following  is  an  extract  from  Special  Orders,  No.  81,  Head- 
quarters  First  Divirion,  A.  E.  F.,  France,  dated  March  22, 1918: 

"7.  In  compliance  with  telegraphic  instructions,  G.  H.  Q.,  A.  E.  F., 
1st  Lieut.  John  Whann,  M.  C.,  U.  S.  B.,  will  proceed  to  Blois,  re- 
porting upon  arrival  to  the  Commanding  General  S.  O.  S.,  for  return 

to  the  United  States. 
**Tlie  travel  directed  is  necessary  in  the  mihtary  service." 

The  substance  of  the  telegraphic  instructions  referred  to  in  said 
ordeis  is  not  given. 
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The  following  is  an  extract  from  Special  Orders,  No.  65,  Head- 
quarters Cesual  Offioero'  Depot,  Service  of  Supply,  dated  May  19, 
1918: 

"Par.  22.  Pursuant  to  instructions  contained  in  telegram  292, 
GK-1,  Hq.  S.  O.  S^  First  Lieutenant  John  Whann,  Medical  Reserve 
Corps,  will  proceed  witliout  delay  to  Hq.  Base  Section  No.  5,  report- 
ing upon  arrival  to  the  Commanding  General  for  return  to  the 
United  States  by  Erst  available  Government  transport. 

"Travel  directed  is  necessary  in  the  military  service." 

A  copy  of  said  telegram  would  seem  to  be  required  for  use  in  this 
claim.  Claimant's  statements  as  to  his  whereabouts  and  the  duties 
performed  by  him  from  March  23,  1918,  to  June  12,  1918,  are  not 
under  oath  and  :ire  not  coiTobonited  by  any  person. 

The  records  show  that  on  May  21,  1918,  at  Headquarters  Base  Sec- 
tion No.  5,  Services  of  Supply,  the  superintendent  of  the  Army 
Transportation  Service  was  directed  to  furnish  transportation  to  the 
United  States  on  the  first  available  transport  for  said  John  Whann ; 
that  he  arrived  at  Hoboken,  N.  J.,  June  3,  1918 ;  that  the  command- 
ing general  at  Hoboken,  on  June  7,  191 8^  wired  The  Adjutant  Gen- 
eral, War  Department,  as  to  status  of  this  officer,  and  received  a  reply 
by  telegram  on  June  11, 1918,  that  First  Lieut.  John  Whann,  M.  R. 
C,  was  dismissed  from  service  March  191&  Claimant  received  a 
copy  of  the  telegram  on  June  12, 1918.  *  * 

Paragraph  1265,  Army  Regulations  1918  (carried  into  Quarter- 
master Corps  Manual,  1916,  as  paragraph  1140),  is  as  follows: 

"An  officer  dismissed  hj  sentence  of  court-martial  will  be  paid  to 
indude  the  date  of  termmation  of  service  as  specified  in  the  order 
promulgating  the  sentence." 

This  regulation  is  applicable  in  some  but  not  in  all  casss  of  officers 
dismissed  from  the  service  per  sentences  of  oourts-martiaL  In  any 
case  where  the  sentence  does  not  impose  a  forfeiture  of  pay  and 
there  is  no  absence  without  authority  and  there  is  no  showing  of 
absence  from  duty  on  account  of  disMse  resulting  from  the  officer's 
''own  intemperate  use  of  drugs  or  alcoholic  liquors  or  other  mis- 
conduct," see  act  of  April  27, 1914,  38  Stat,  853,  pay  is  due  to  the 
date  the  officer  is  chargeable  with  receipt  of  notice  of  dismisstl  at  the 
place  or  station  where  he  was  then  serving  or  at  the  headquarters  of 
the  oiganization  of  which  he  was  then  a  member.  An  officer  can  not 
by  neglecting  or  refusing  to  make  known  his  whereabouts  retain  him- 
self in  service  after  the  date  specified  in  the  order  promulgating  the 
sentence.  If  the  officer  has  been  held  to  service  under  orders  issued 
by  competent  authority  for  a  period  after  such  date,  he  is  entitled  to 
pay^  for  such  period  if  there  be  nothing  to  the  contrary  in  his  record. 
There  should  be  evidence  of  a  persuasive  character  in  each  case  be- 
fore any  payment  is  made  by  a  disbursing  officer  of  the  Army  for 


Digitized  by  Google 


DBdSIOKS  Of  IH£  COMPTBOIXSB. 


16 


time  after  the  date  specified  in  the  order  promulgnting  tlie  sentence 
as  the  date  the  dismissal  became  effective.  If  there  bt-  doubt  as  to 
claimant's  rights,  the  papers  of  the  claim  should  be  referred  to  the 
Auditor  for  the  War  Department  for  examination  and  for  settlement 
in  accordance  with  the  law  and  the  facts. 

The  vouchers  showing  payments  to  Lieut.  Whann  for  period  from 
March  1,  1918,  to  May  31,  1918,  may  contain  evidence  sufficient  to 
enable  the  disbursing  officer  to  decide  whether  or  not  he  is  justified 
in  making  payment  for  any  part  of  the  period  from  June  1  to  12, 
1918. 

The  evidenoe  presented  is  nol  siiiBeieiit  to  authorize  payment  of  Uie 
voucher.  * 


oomcuTAnov  ov  aAxxoNs  jm  coast  qva&i>, 

since  the  act  of  May  18,  1920,  41  Stat,  603,  provides  that  the  personnel  of  the 
Goaat  Onard  shall  recdve  the  same  paj,  allowaaoes^  and  Incrssses  as 
pfeseribed  for  correqwDdlng  grades  or  ratings  and  length  of  senrlce  tn 

Uie  Navy,  all  previous  laws  nnd  regulations  thoreundor  fixlntr  the  value 
of  a  commuti'<l  ration  for  thn  Const  Cuard  arc  tiuMPhy  ropoalcd.  the 
commuted  value  of  a  rutiou  for  the  Coast  Guard  thereafter  being  the 
some  as  that  for  Che  Navy ;  hot  the  saving  claass  tn  section  14  of  said  act 
of  May  18, 1020,  preserves  to  those  officers  and  mllsted  men  of  the  Gosst 
Onard  who  were  on  May  18,  1020.  in  receipt  of  commuted  rations  at  a 
greater  rate  than  the  Navy  ration  the  rl^ht  to  oonllmu'  lo  r»voiv»-  tho 
higher  rate,  or  the  rls;ht  to  cotitinu*-  to  recolvc  <-oiiiiimi;itii»ri  of  rations 
where  officers  of  corresponding  grade  in  the  iNuvy  are  not  eniiilcd  Uiereto, 
nntii  expiration  of  the  period  for  wbidH  the  valne  was  fixed  to  mn  or 
until  the  expiration  of  their  cnrrent  enlistments  or  periods  of  senrlce  if 
same  oocnr  within  the  period  for  which  the  higher  rate  of  the  Coast  Guard 
ration  was  fixed  to  mn. 

Afsistant  Comptroller  Force  to  the  Secretary  of  the  Treasury,  July  7,  1920: 

I  have  your  letter  of  May  26,  19*20,  mjiiestinfr  decision,  as  follows : 

"It  is  nt'cessary  to  issue  instructions  to  (lie  personnel  of  the  G^ast 
Guard  relative  to  the  provisions  of  the  act  of  Ma^  18,  1920,  and  for 
the  purpose  of  formulating  such  instructions  information  is  re- 
quested, i>y  direction  d  the  Secretary,  as  follows: 

^  Question  1.  Do  the  provisions  of  sections  8  and  14  of  the  act  of 
May  18,  1920,  and  of  Ii.  R.  1204G.  iillow  paynipnt  of  ^vhicheve^  is 
greater,  fa)  the  value  of  the  corniiniteri  ration  for  the  Navy,  68c., 
or  (b)  the  value  of  the  commuted  ration  of  the  Coast  Guara,  80c.; 
also,  does  the  act  of  May  18,  1920,  establish  the  same  value  of  com- 
muted ration  for  the  Coast  Guard  aa  is  now  or  hereafter  may  be 
authorized  for  the  Navy! 

"Question  2.  Does  article  531  (1).  Coast  Guard  Regulations. con- 
form with  existing:  law,  particularly  with  refen'Mre  to  warm  in  offi- 
cers not  performing  sea.  duty  being  allowed  coiuiiiuted  rations 
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Section  8  of  the  act  of  May  18, 1920, 41  Stat.,  608,  provides  that: 

CSommissioiied  officers,  warrant  officers,  petty  officers,  and  other 
enlisted  men  of  the  Coast  Guard  shall  receive  the  same  pay,  allow- 
ances, and  increases  as  now  are,  herein  arc,  or  hereafter  may  be 
prescribed  for  corresponding  grades  or  ratings  and  length  of  services 
m  the  Navy;    •  * 

Section  14  of  the  same  act  contains  the  following  saving  clause : 

"  That  nothinir  contained  in  this  Act  shall  operate  to  reduce  the 
pay  or  allowances  of  any  officer  or  enlisted  man  on  the  active  or  re- 
tired list :  Provided^  That  the  allowances  and  gratuities  now  author- 
ized by  existing  law  are  not  changed  hereby,  except  as  otherwise 
specified  in  this  Act" 

The  act  of  July  11, 1919, 41  Stat.,  147,  fixed  the  price  of  the  Navy 
ration  at  68  cents  operative  until  the  dose  of  the  fiscal  year  1921. 
By  the  act  of  March  6, 1920, 41  Stat.,  506,  it  is  provided  that: 

"  *  ♦  *  hereafter  when  rations  for  the  Coast  Guard  are  com- 
muted they  shall  be  commuted  at  a  rate  not  to  exceed  die  average  cost 
of  the  ration  for  the  preceding  six  months,  as  determined  by  the  Sec- 
retary of  the  Treasury; " 

Tou  state  that  under  said  provision  the  value  of  the  commuted 
ration  in  the  Coast  Guard  is  now  80  cents,  and  your  question  is  whether 
under  operation  of  the  act  of  May  18,  1920,  you  are  authorised  to 
continue  to  commute  the  ration  at  said  rate. 

The  pay  "  of  an  officer  or  enlisted  man  in  the  Navy  is  the  direct 
and  fixed  amount  of  money  given  to  him  by  law  in  consideration  of 
and  as  compensation  for  his  personal  services.  Allowances'*  are 
reimbursements  for  expenses  which  the  man  or  officer  is  presumed  to 
have  paid  or  incurred.  In  this  sense  the  commuted  ration  to  officers 
or  men  in  the  Navy  or  Coast  Guard  is  an  allowance,  and  the  pro- 
vision of  the  act  that  officers  and  men  of  the  Coast  Guard  shall  receive 
the  same  allowances  as  "  now  are,  herein  are,  or  hereafter  may  be 
prescribed  for  corresponding  grades  or  ratings  *  *  •  in  the 
Navy"  applies  to  commuted  rations  in  the  Coast  Guard. 

It  is  apparent  that  since  the  act  of  May  18,  1020,  deals  with  the 
entire  subject  matter  of  allowances  for  men  and  officers  of  the  Coast 
Guard  and  substitutes  for  all  prior  allowances  the  Navy  allowanoeSn 
it  necessarily  repeals  all  prior  provisions  of  law  relative  thereto, 
and  80,  from  the  date  on  which  said  act  became  effective,  the  allow> 
ances  of  officers  and  men  of  the  Coast  (luard  are  the  same  as  that 
allowed  by  law  for  officers  and  men  of  the  Navy.  To  determine  the 
light  of  such  officers  or  men  to  any  particular  allowance  it  is  neces- 
sary to  determine  what  a  Navy  officer  or  man  of  oorreaponding  rank, 
grade,  or  rating  is  entitled  to  in  like  circumstances  and  conditions. 

If  the  allowance  of  a  commuted  ration  in  the  Coast  Guard  is  to 
be  the  same  as  in  the  Navy  it  must  be  commuted  at  the  same  rate  or 
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value  as  is  the  Xavy  ration,  therefore  the  act  of  March  6,  1920,  which 
authorized  rations  in  the  Coast  (niard  to  be  commuted  "  at  a  rate  not 
to  exceed  the  average  cost  of  the  ration  for  the  preceding  six  months, 
as  determined  by  the  Secretary  of  the  Treasury,"  is  rei)ealed  by  the 
act  of  May  18,  1920,  which  assimilates  the  commuted  ration  of  the 
Coast  (iuard  to  the  Navy. 

However,  the  savintr  clause  in  the  act  of  May  18,  1920,  which 
provides  that  it  shall  not  operate  to  reduce  the  pay  or  allowances  of 
any  oflicer  or  enlisted  man  on  the  active  list,  preserves  to  tliose  men 
and  officers  who  were  at  the  time  the  act  became  operative  in 
receipt  of  commuted  rations  at  80  cents,  the  right  to  continue  to 
receive  conmuitation  at  such  rate  until  the  expiration  of  the  period 
for  which  the  value  was  fixed  to  run  under  the  act  of  March  6, 
1920.  Said  saving  clause  applies  only  to  those  officers  and  men  in 
the  service  when  the  act  l)ecame  effective,  and  continues  only  until 
the  expiration  of  the  period  for  which  such  commuted  value  was 
fixed  to  run  or  the  expiration  of  their  current  enlistment  (the  en- 
listment running  on  May  18,  1920)  or  period  of  service,  if  the  same 
occur  within  the  period  for  which  the  price  of  80  cents  was  £xed 
to  run. 

From  statements  submitted  it  seems  that,  pursuant  to  the  act  of 
March  G,  192t),  the  value  of  the  commuted  ration  in  the  Coast  Guard 
was  fixed  at  80  cents,  and  up  to  May  18,  1920,  was  not  changed, 
though  the  ration  accounts  were  reviewed  monthly  in  order  to 
ascertain  whether  the  fluctuation  in  value  required  that  a  new  value 
be  fixed  in  accordance  with  the  act  of  March  6,  1920.  From  which  it 
is  apparent  that  the  rate  of  commutation  as  determined  by  the  Sec- 
retary of  the  Treasury  beginning  March  6,  1920.  was  continued  from 
month  to  month  and  that  the  rate  of  80  cents  in  effect  on  May 
18,  1920,  was  a  continuation  of  the  rate  for  the  previous  month. 

Therefore  the  effect  of  said  saving  clause  relative  to  a  reduction 
of  pay  and  allowances  was  to  continue  to  officers  and  men  in  the 
Coast  Guard  in  receipt  of  commuted  rations  on  May  18,  1920,  right 
to  a  continuation  of  the  80-cent  rate  to  the  close  of  the  month  for 
which  such  value  was  continued. 

After  the  expiration  of  said  period  the  Coast  Guard  value  applies 
no  longer  to  any  member  thereof,  and  thereafter  all  rations  in  the 
Coast  (hiard  should  be  commute<l  at  the  value  fixed  for  the  Navy. 

Answer  to  your  second  que.stion  is  virtually  included  in  the  answer 
to  your  first  question  so  far  as  it  applies  to  warrant  officers  entering 
the  service  on  or  subsequent  to  the  date  on  which  the  act  becomes 
operative,  since  by  the  terms  of  the  act  warrant  officers  of  the 
Coast  Ciuard  receive  the  same  allowances  as  warrant  officers  of 
the  Na\^,  and  warrant  officers  of  the  Navy  are  not  entitled  to 
commuted  rations  except  when  on  sea  duty. 
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However,  the  provision  in  the  saving  clause  "that  nothing  con- 
tained in  this  act  shall  operate  to  reduce  the  pay  or  allowances  of 
any  officer  or  enlisted  man"  verj'  clearly  saves  all  warrant  officers 
in  the  Coast  (iiiar<l  on  May  18,  19'20,  when  the  act  went  into  elTect, 
from  a  reduction  in  allowances  by  operation  of  the  act.  Therefore 
all  warrant  ofli<  crs  who  were  in  the  Coast  Guard  on  May  18,  lOiiO, 
continue  to  be  entitled  to  a  ration  or  commutation  therefor  when 
attached  to  a  station,  whenever  to  divest  them  of  such  right  would 
operate  to  reduce  their  allowances. 

Your  questions  are  answered  accordingly. 


D&ILL  PAY— BATIOHAL  QUABO. 

Sections  47  and  48  of  tt&e  act  of  June  4,  2920,  41  Stat,  781,  diangliig  tlie 
method  of  computing  drill  pay  for  enlisted  men  of  the  National  Guard 
is  operative  from  and  including  July  1,  1920,  the  beginning  of  the  second 
semiannual  polod. 

Assistant  Comptroller  Force  to  the  Secretary  of  War,  July  8,  1980: 
I  have  your  letter  dated  June  '29,  1020,  as  follows: 

"Sections  109  and  110  of  the  act  of  Con«:ress  approved  June 
1916,  providing  compensation  for  services  of  ofiit  ers  and  enlisted 
men  of  the  National  Guard  are  so  amended  bir  sections  47  and  48, 
respectively,  of  the  act  of  (ingress  approved  June  4,  1920,  as  to 
chan«re  c<»Tnj)letelv  the  bases  and  methods  of  computation  of  armory 
drill  j)ay  for  the  \ational  Guard  as  theretofore  established. 

"T  nder  section  110  of  the  act  approved  June  3,  1916,  compensa- 
tion has  been  computed  for  semiannual  periods  beginning  with  the 
first  day  of  January  and  the  first  day  of  Jxdy  in  each  year.  Sec- 
tions 47  and  48  of  the  act  of  June  4, 1920,  are  silent  as  to  the  period 
of  computation,  but  the  second  para*ixapb  of  section  110  of  the  act 
of  June  3,  1910.  whi(  h  has  not  been  amended,  provides  for  disburse- 
ments at  the  end  of  the  semiannual  periodjB  indicating  that  such 
periods  of  computation  remain  unchanged. 

^  Decision  is  therefore  requested  whether  the  provisions  of  these 
sections  may  be  construed  as  operative  commencing  with  July  1, 1920, 
the  beginning'  of  the  second  semiannual  period,  or  whether  tlie 
change  must  take  effect  from  the  date  of  ap[>roval  of  the  act  by 
the  President,  June  4,  1920.  In  view  of  the  prior  establishment  of 
the  semiannual  computation  periods  the  first  construction  would  ap- 
pear to  express  more  nearly  tne  intent  of  Congress  as  to  the  effective 
date  of  the  new  system  and  the  convenience  of  its  application  from 
the  standpoint  of  the  National  rmard  and  of  administrative,  dis- 
bursing, and  accounting  ofBcers  is  unquestioned." 

Sections  1  to  52,  which  constitute  Chapter  I  of  the  Army  reorgani- 
sation act  of  June  4,  1920,  41  Stat,  759-787,  amend  sections  1  to  15, 
17  to  85, 27  to  80,  87,  40  to  48,  45  to  56, 60,  69,  70,  72,  74,  78,  81,  89, 
90, 109  to  111,  and  127,  and  strike  out  sections  16, 26, 81  to  84,  86. 88, 
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39,  71,  79,  and  114  ot  the  national  defense  act  of  June  3,  1916,  39 
Stat.,  166-217. 

Section  48  of  said  act  of  June  4.  1920,  41  Stat.  784,  provides: 

"Sec.  48.  That  section  110  of  the  said  act  be.  and  the  same  is 
hereby,  amended  by  striking  out  the  first  paragraph  and  inserting 
the  following  in  lieu  tliereof: 

***Sec.  110.  Pay  fob  National  Guard  enlisted  men. — Each  en- 
lifited  man  belonging  to  an  organization  of  the  National  Guard  shall 
receive  compensation  at  the  rate  of  one-thirtieth  of  the  initial 
monthly  pay  of  his  grade  in  the  Regular  Army  for  each  drill  ordered 
for  his  ()r<j:inization  where  he  is  oflTieinlly  present  and  in  which  he 
participates  for  not  less  than  one  and  one-half  hours,  not  exceeding 
eight  in  any  one  calendar  month,  and  not  exceeding  sixty  drills  in 
one  year:  Provided,  That  no  mlistod  man  shall  receive  any  pay 
under  the  provisions  of  this  section  for  any  month  in  which  he  snail 
have  attended  less  than  00  per  centum  of  the  drills  or  other  exercises 
prescril)ed  for  his  f>r<ranization :  Provided  f\irth>  )\  That  the  proviso 
contained  in  section  9*2  of  this  act  shall  not  operate  to  pre\  enl  tlie 
payment  of  enlisted  men  actually  present  at  any  duly  ordered  drill 
or  other  ezercise:  And  provided  further^  That  periods  of  any  actual 
military  duty  equivalent  to  the  drills  herein  prescribed  (except 
those  periods  of  service  for  which  members  of  the  National  (juard 
may  become  hnvfully  entitled  to  the  same  puv  as  (officers  and  en- 
listed men  of  the  corresponding  grades  in  the  liegular  Army)  may 
be  accepted  as  service  in  lieu  of  such  drills  when  so  providea  oy  the 
Secretary  of  War." 

The  second  parnjrraph  of  section  110  of  the  act  of  June  3,  1916, 
39  Stat..  210.  which  has  not  been  disturbed,  and  consequently  con- 
tinue,s  in  force,  provides: 

"'All  amounts  appropriated  ff)r  the  piirjKtse  of  this  and  tho  last 
prece<ling  section  shall  l)e  disbursed  ann  accounted  for  by  the  otln  crs 
and  agents  of  the  Quartermaster  Corps  of  the  Army,  and  all  dis- 
bursements under  the  foregoing  provisions  of  this  section  shall  be 
made  as  soon  as  practicable  after  the  thirty-first  day  of  December 
and  the  thirtieth  daj'  of  June  of  each  year  upon  pay  rolls  prepared 
and  authenticated  in  the  manner  to  be  prescril)ed  by  the  Secretary 
of  War:  Provided^  That  stoppages  may  be  made  against  the  com- 
pensation payable  to  any  officer  or  enlisted  man  hereunder  to  cover 
the  cost  of  public  property  lost  or  destroyed  by  and  cha^eable  to 
such  officer  or  enlisted  man.'' 

Beading  sections  47  and  48  of  the  amendatory  act  of  June  4, 1920, 
in  connection  with  the  second  paragraph  of  section  110  of  the  act  of 
June  3, 1916,  declaring  that  disbursements  of  amounts  appropriated 
for  the  purpose  therein  stated  shall  be  made  ^  as  soon  as  practicable 
after  the  thirty-first  day  of  December  and  the  thirtieth  day  of  June 
of  each  year  upon  pay  rolls  prepared  and  authenticated  in  the 
manner  to  be  prescribed  by  the  Secretary  of  War,"  and  in  view  of 
the  prior  establifllmient  of  the  semiannual  computation  periods,  I 
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am  of  the  opinion  that  Congress  intended  that  said  sections  47  and 
48  shall  be  operative  from  and  including  July  1,  li)'2U,  the  beginning 
of  the  second  semiannual  period. 


REFUND  OF  IHTERNAL  REVENUE  TAXES. 

For  the  fiscal  year  ending  June  30.  1921,  the  act  of  May  29.  1920,  41  Stnt.,  654, 
makes  one  approprlntion  of  $12,000.(MX)  for  refund  of  Internal  revenue  taxes 
erroneously  or  illegally  assessed  or  collecte<i  durinR  that  fiscal  year,  not  to 
exceed  $1,000,000  of  which  haa  also  been  made  available  for  the  payment 
of  cerdlled  claims  over  tliree  years  old.  but  said  appropriatloii  Is  not  avoll- 
slile  for  refunding  taxes  erroneously  assessed  or  collected  dorlng  the  fiscal 
years  1019  and  1920,  which  are  payable  from  the  annual  approprlatlona 
indelmite  in  amount  made  for  those  years  under  section  3089,  Revised 
Statutes.  In  determining  the  annual  appropriation  that  is  available  for 
refund  of  such  taxes  the  date  the  taxes  were  collected  Is  controlling. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasvry,  July  8,  1920: 

I  have  your  letter  of  June  29,  transmitting  with  request  for  decision 
of  the  questions  presented  thereiii,  a  letter  addressed  to  you  by  the 
Commissioner  of  Internal  Bevenue  under  date  of  June  24. 

In  the  letter  from  the  commissioner  reference  is  made  to  the  pro- 
vision in  the  act  of  May  29,  1920,  41  Stat.,  C54,  hereinafter  quoted, 
making  an  annual  appropriation  for  refunding  taxes  illegally  col- 
lected, and  three  questions  are  presented  as  follows: 

**(1)  Has  Congress  provided  for  fiscal  year  1921,  two  separate 
appropriations  for  refunding  taxes  illegally  coUeotod,  one  in  the 
amount  of  $11,000,000  and  another  for  $1,000,000,  or  one  ap|>n)pria- 
tion  of  $12,000,000  with  a  i imitation  as  to  expenditures  of  certified 
daims  over  three  years  old,  not  to  exceed  $1,000,0009 

**(2)  Should  claims  be  paid  from  the  appropriation  for  the  fiscal 
year  in  which  they  are  approved  by  the  Commissioner  of  Internal 
Kevenue,  or  does  the  date  when  the  cause  of  action  arose  determine 
whether  payment  is  to  be  made  from  an  annual  or  permanent  indefi- 
nite appropriation? 

'^(3)  What  determines  the  three-year-old  daims-^hree  years  from 
the  date  when  the  cause  of  action  arose  in  its  relation  to  the  date  of 
the  approval  by  the  commissionor,  or  three  years  prior  to  the  close 
of  the  nscal  year  for  which  the  appropriation  is  made — that  is,  in  this 
instance,  claims  arising  from  taxes  illegally  collected  prior  to  July  1, 
1918?" 

The  provision  making  the  ai)pr()pri:iti(in  in  (|iu\sti()n  reads: 

"  F'or  refunding  taxes  illegally  collected  under  the  provisions  of 
sections  3220  and  3689,  Revised  Statutes,  as  amended  bv  the  act  of 
February  24,  1919,  $12,000,000;  and  not  to  exceed  $1,000,000  of  said 
amount  may  be  used  in  payment  of  certified  claims  t>ver  three  years 
old  without  special  appropriation  by  Congress  in  each  individual 
case:  Provided,  That  n  report  shall  be  made  to  (^ongress  of  the 
disbursements  hereunder  as  required  by  the  act  of  February  24, 1919.'* 
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It  is  qiiito  clear  that  this  paragraph  makes  one  appropriation  of 
$12,(K)0,<X)U  rather  than  two  appropriations  of  5^^!  1.0<K),0()0  and 
$1,000,000,  respectively.  Of  the  apj^ropriation  of  $l'J.(H)t),i)00  not  to 
exceed  $1,000,000  may  be  used  in  payment  of  claims  over  three  years 
old.    The  first  question  is  answered  accordingly. 

Section  1316  of  tlie  ad  of  February  34, 1919, 40  Stat.,  1145,  contains 
the  following  provisions: 

''(a)  That  section  3230  of  the  Bevised  Statutes  is  hereby  amended, 
to  read  as  follows: 

"'Sec.  3*2!20.  The  Commissioner  of  Int<'rnal  Kevenuc,  subject  to 
regulations  prescribed  by  tlie  Secretary  of  tiie  Treasury,  is  authorized 
to  remit,  refund,  and  pay  back  all  taxes  erroneously  or  illegally 
assessed  or'ooUectod,  all  i)enaltie8  collected  without  authority,  and  aU 
taxes  that  appear  to  be  unjustly  assessed  or  excessive  in  amount,  or 
in  any  manner  wrongfully  collected;  also  to  repay  to  any  collector  or 
deputy  collector  the  full  amount  of  such  sums  of  money  as  may  be 
recovered  against  him  in  any  court,  for  any  internal  revenue  taxes 
ooUected-by  him,  with  the  cost  and  expenses  of  suit;  also  all  dama^^ 
and  costs  recovered  against  any  assessor,  assistant  assessor,  collector,  • 
deputy  collector,  a^ent.  or  inspector,  in  any  suit  brought  against  him 
by  reason  of  anything  done  in  the  due  performnnce  of  liis  oflicial  duty, 
and  shall  make  rc))ort  to  Congres.s  at  the  l»cginning  of  each  regular 
session  of  Congress  of  all  transactions  under  this  section.' 

"(c)  That  the  paragraph  of  section  3689  of  the  Revised  Statutes, 
as  amended,  reading  as  follows :  '  Tiefundinir  taxes  illegally  collectea 
(internal  revenue)  :  To  refund  and  pay  back  dnties  erroneously  or 
illegally  assessed  or  collected  under  tfie  internal-revenue  laws,'  is 
repealed  from  and  after  June  30,  1920;  and  the  Secretary  of  the 
Treasury  shall  submit  for  the  fiscal  year  iy21,  and  annually  there- 
after, an  estimate  of  appropriations  to  refund  and  pay  back  duties  or 
taxes  erroneously  or  iUegauy  assessed  or  collected  under  the  internal- 
revenue  laws,  and  to  pay  pidgments.  mcbi  liiiir  interest  and  costs, 
rendered  for  taxes  or  penalties  erroneously  or  illegally  assessed  or 
collected  under  the  internal-revenue  laws." 

Prior  to  the  enactment  of  this  law  claims  for  refund  of  taxes  under 
the  provisions  of  section  3220,  Revised  Statutes,  were  payable  from 
indefinite  appropriations  made  under  section  3039,  Beyised  Statutes. 
This  law  repeals  the  provision  making  indefinite  appropriations  from 
and  after  June  30,  1920,  and  requires  annual  estimates  for  definite 
appropriations  for  such  purposes  thereafter. 

Section  3689  did  not  make  a  permanent  indefinite  appropriation, 
but  annual  appropriations  indefinite  in  amount.  21  (^omp.  Dec,  705 ; 
22  id.  294.  Therefore  the  effect  of  the  repeal  is  to  discontinue  such 
indefinite  annual  appropriations,  but  it  does  not  revr)ke  or  cancel 
the  annual  appropriations  made  thereunder  for  the  fiscal  year  end- 
ing June  30,  1920,  and  years  prior  thereto.  The  indefinite  annual 
appropriation  for  the  fiscal  year  1920  is  still  available  to  pay  claims 
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for  (azee  collected  during  said  year,  and  likewise  the  indefinite  an- 
nual appropriation  for  the  fiscal  year  1919  will  continue  available 
until  June  80,  1921,  for  refund  of  taxes  ooUei^ted  during  the  fiscal 
year  1919.  22  Comp.  Dec,  294. 

The  appropriation  of  $12,000,000  made  in  the  act  of  May  29, 1920, 
18  available  for  the  refund  of  taxes  collected  during  the  fiscal  year 
ending  June' 30, 1921.  It  is  thus  apparent  that  during  the  fiscal  year 
1921  there  is  a  proper  annual  appropriation  available  for  the  refund 
of  taxes  collected  during  the  fiscal  years  1919, 1920,  and  1921,  and  that 
in  the  absence  of  the  provision  with  respect  to  the  $1,000,000  there 
would  be  no  appropriation  available  to  refund  taxes  collected  prior 
to  July  1, 1918.  It  is  these  claims — that  is  to  say,  daima  for  refund 
of  taxes  collected  prior  to  July  1, 1918 — ^which  u  e  referred  to  in  the 
act  of  May  29, 1920,  as  "  claims  over  three  years  old,"  because  the  very 
latest  of  i^uch  claims  will  be  more  than  three  years  old  by  the  end 
of  the  fiscal  year  1921. 

Answering  the  second  question  specifically  you  are  advised  that 
*  the  date  when  the  cause  of  action  arose,  or,  in  other  words,  the  date 
when  the  tax  was  collected  determines  whether  the  refund  is  payable 
from  the  appropriation  for  the  fiscal  years  1919,  1920,  or  1921,  and 
also  as  to  what  part  of  that  payable  from  the  appropriation  for  1921 
is  to  be  charged  against  the  amount  available  for  1918  and  prior 
years. 

The  third  question  has  been  answered  in  considering  the  second 
question. 


A88I0IIMEHX  Of  rOU&TH-CUlSS  POST  OFFICES  TO  A  EIQHSB  CLASS. 

The  procedure  with  refprenee  to  the  anrtgnment  of  a  fonrtb-clasfi  post  office 
to  a  higher  class  under  the  provlsloiis  of  the  act  of  June  5. 1920,  41  Stat, 

1045,  shoiilfl  be  the  same  ns  under  the  provisions  of  softlon  16  of  the  act  of 

Mny  IS.  lOlG.  as  amonrled  by  tho  not  of  July  28.  lOlR.  39  Stnt.,  41^,  except 
that  the  npgropnto  amount  of  recoipts  necessary  to  aiithorize  the  reassign* 
ment  Is  uow  $1,500  Instead  of  $1,900  provided  in  the  former  law. 

Deeiiioa  hj  Comiitroller  Warwlok,  July  9,  ItSO: 

The  Auditor  for  the  Post  Office  Department  has  submitted  for 
approval,  disapproval,  or  modification  his  decision  dated  July  1, 
1920,  as  follows: 

^Post  offices  are  divided  into  four  classes,  viz:  First,  second  and 

third  classes,  or  presidential  with  annual  salaries  graded  in  even  hun- 

flnnls  of  dollars,  and  fourth  class,  with  compensation  fixed  on  box 
rents  collected  and  commissions  at  sjiecified  rates  on  stamped  paper 
canceled  on  matter  actually  mailed  at  the  respective  oflices  and 
amounts  received  from  sales  of  waste  paper,  twine,  etc.  Act  of 
March  2, 1888, 22  Stat,  60(M02,  as  amended. 


Digitized  by  Google 


DBCISIOHS  OJf  TH£  OOMPTROIX£R 


•23 


"It  is  provided  in  the  act  of  Congress  approved  May  18,  1916, 
as  amended  by  the  act  approved  July  28,  1916,  39  Stat.,  163,  418, 
that— 

"*"\Vhen  tho  total  compensation  of  any  postmnstor  at  a  post  ofTice 
of  the  fourth  d.iss  for  four  consecutive  quaitors  sliall  amount  to 
$1,000,  exclusive  of  commissions  on  money  orders  issued,  and  the 
receipts  of  such  post  office  for  the  same  neriod  shall  aggregate  as 
much  as  $1,900.  the  Auditor  for  the  Post  Office  Department  shall  so 
report  to  the  Postmaster  General,  who  shall,  in  pursuance  of  such 
report,  assijin  such  post  office  to  its  proper  chiss,  to  become  efTective 
at  the  beginning  or  the  next  suc<'eedinff  quarterly  period,  and  fix 
the  salary  of  the  postmaster  accordingly. 

*^The  act  of  Congress  approved  June  5,  1920,  41  Stat.,  1045,  en- 
titled ^An  act  to  reclassify  postmasters  ana  employees  of  the  Postal 
Service  and  readjust  their  salaries  and  compensation  on  an  equitable 
basis^^rovides : 

***Tnat  on  and  after  July  1,  1920,  postmasters  and  employees  of 
the  Postal  Service  shall  be  reclassified  and  their  salaries  and  compen- 
sation readjusted,  except  as  otherwise  provided,  as  follows:  •  «  * 
When  the  total  compensation  of  any  postmaster  at  a  post  office 
of  the  fourth  class  for  four  consecutive  quarters  shall  amount  to 
$1,(J00,  exclusive  of  commissions  on  money  orders  issued,  and  tlip 
receipts  of  such  post  ofiice  for  the  same  period  shall  a<ri:r<'LMte  as 
much  as  $1,500,  the  office  shall  be  assigned  to  its  proper  class  and  the 
salary  of  the  poetmaster  fixed  according  to  the  receipts.* 

"This  office  is  now  preparing  for  submission  to  the  Postmaster 
General  for  assignment  to  proper  classes  the  list  of  fourth-class  post 
offices  which  have  qualified  for  advancement  on  the  basis  of  gross 
receipts  and  compensation  in  the  four  quarters  ended  March  31, 
1920.  1  he  total  gross  receipts  and  comijensation  for  the  four  quar- 
ters ended  June  80, 1920,  are  not  available  and  will  not  be  available 
until  the  audit  is  completed  about  October  next.  Three  months 
must  tlierefore  intervene  between  the  fourth  quarter,  or  quarter 
ended  March  31,  ll>20.  and  July  1,  19-2(),  tlie  dnto  on  which  the  ad- 
vancements to  the  Presidential  grade  are  to  take  eilect. 

"  The  question  has  been  raised  whether  or  not  the  provision  in  the 
act  of  June  5,  1920.  fixing  compensation  at  $1,000  and  receipts  at  as 
mu'  h  as  $1,500  is  to  be  construed  as  applying  to  the  four  cfuarters 
ended  March  31,  1920;  if  it  is  not  to  be  so  construed,  then  in  what 
four  quarters  will  such  compensation  and  receipts  qualify  a  fouith- 
elass  post  office  for  advant  ement. 

"Tlie  attention  of  this  office  has  been  called  to  the  case  of  Mount- 
ville,  Pa.,  a  fourth-class  post  office.  During  the  four  quarters  ended 
March  81,  1920,  the  gross  receipts  nsr^regated  $1,733  and  the  post- 
master's compensation  amountof]  to  $1,000.  exclusive  of  money  order 
commissions  and  the  temporary  in  rcMses  in  compensation  provided 
for  in  section  2  of  the  act  approved  February  28,  1920. 

''A  comparison  of  the  provision  in  the  act  of  May  18,  1916,  as 
amended,  with  the  pronsion  in  the  act  of  June  5,  1920,  above  quoted, 
shows  very  dearly,  in  the  opinion  of  this  office,  that  the  only  change 
in  existing  law  and  procedure  is  a  reduction  in  the  minimum  reeeipts 
from  $1,900  to  $1,500  and  tluit  any  fourth-chi^s  post  oflice  wliieh  mot 
the  requirements  of  the  reclassifying  act  of  June  5,  1920,  in  the  four 
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quarters  ended  March  31,  1920,  is  entitled  to  advtincement  to  its 
proper  class  on  July  1, 1920,  the  date  said  reclassifying  act  went  into 

effect. 

"The  respective  compensation  of  postmasters  of  the  tliird  class, 
based  on  gross  receipts  under  the  act  of  June  5,  1920,  are: 

$1,000  where  receipts  are  $1,500  but  less  than  $1,0<X). 
$1,100  where  receipts  are  $1,600  but  less  than  $1,700. 
$1,200  where  receipts  are  $1,700  but  less  than  $1,900. 

"  T  have  decided,  and  the  decision  is  submitted  for  your  approval, 
disapproval,  or  modification,  that  this  office  is  required  by  the  act  of 
June  5,  1920,  to  report  the  receipts  of  the  post  office  at  Mountville, 
Pa.,  and  the  compensation  of  the  postmaster,  during  the  four  quar- 
ters ended  March  31,  1920,  to  the  Postmaster  General  so  that  the 
office  may  be  assigned  to  its  proper  class  with  salary  according  to  the 
receipts. 

The  provision  quoted  by  the  auditor  from  the  act  of  June  5,  ld20, 
appears  as  a  proviso  to  the  provisions  fixing  the  basis  for  oomputa- 
tion  of  the  compensation  of  postmasters  of  the  fourth  dass  and  in 
which  it  is  stipulated  that  such  compensation  shall  "be  ascertained 
and  allowed  by  the  Auditor  for  the  Post  OiHce  Department  in  thi* 
settlement  of  the  accounts  of  such  postmasters  upon  their  sworn 
quarterly  returns." 

Since  the  rate  of  compensation  of  these  postmasters  is  to  be  ascer- 
tained by  the  auditor,  there  would  appear  to  be  no  reasonable  ground 
for  an  assumption  that  the  auditor  should  not  also  determine  when 
the  compensation  and  receipts  of  a  fourth-class  post  oflice  have 
reached  the  amounts  necessary  to  entitle  it  to  a  higher  classification. 
I  am  of  the  opinion,  therefore,  that  the  procedure  with  reference  to 
the  assignment  of  a  fourth-class  post  office  to  a  higher  class  under 
the  provision  now  under  consideration  should  be  the  same  as  under 
the  provisions  of  section  16  of  the  act  of  May  18,  1916,  as  amended 
by  the  act  of  July  28,  1916,  39  SUt.,  418,  except,  of  course,  that  the 
aggregate  amount  of  receipts  necessary  to  authorize  the  reassignment 
is  now  $1,500  inf^tead  of  $1,900  as  provided  under  the  former  law. 
To  this  effect  the  decision  of  the  auditor  is  approved. 


mnOTEES'  COMPENSATION  COMMISSION— MEDIC  AX  TREATMENT— ESDI- 
BVBSSMSirT  10  BSTATS8  07  DSOBASXJ)  BSHS7ICIA&ZB8. 

There  Is  no  aathortty  ander  tlie  proTlsloDS  of  the  act  of  September  7.  2916, 
88  Stat,  748,  to  relmbiirse  the  estate  of  a  deceased  beneficiary  of  the  Bm- 

ployees'  Compensation  Commission  for  medical  treatment  given  such  bene- 
ficiary prior  to  his  death  by  a  privjito  physician  or  n  United  States  medical 
officer  in  his  caiKielty  as  family  physir-ian  of  the  hen<'f)<  i!ii-y  In  the  ahsence 
of  proper  request  for  such  treatment  made  lo  tlie  Cummisbiou  iu  accord- 
anoe  with  the  provlslous  of  aald  act 
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Comptroller  Warwick  to  the  chairman,  United  States  Employees'  Compensatloii 
Commission,  July  9,  1920: 

I  have  your  letter  of  June  30  reqiu  stin'j  decision  whether  the 
estate  of  a  deceased  beneficiary  of  the  United  States  employees'  com- 
pensation act  is  entitled  to  reimbursement  of  amount  paid  by  the 
widow  of  said  beneficiary  to  an  acting:  assistant  sur<ioon  in  the  Pub- 
lic Health  Service  for  medical  aid  and  treatment  rendered  to  the 
beneficiary-  during  his  last  illness. 

You  state  that  at  the  time  the  beneficiary  was  treated  he  had  no 
idea  that  he  would  be  entitled  to  the  benefits  of  the  act;  that  the 
commission  did  not  determine  that  he  was  so  entitled  until  11  months 
after  his  death;  and  that  the  physician  who  treated  him  was  en- 
•iraged  as  the  family  physician  of  the  beneficiary  and  not  as  an  officer 
of  the  Public  Health  Service. 

The  only  provision  of  law  authorizing  medical  treatment  at  the 
expense  of  the  United  States  to  beneficiaries  of  the  employees'  com- 
pensation act  is  that  found  in  section  9  of  the  act,  39  Stat.,  743,  as 
follows : 

"That  immediately  after  an  injury  sustained  by  an  employee 
while  in  the  performance  of  his  duty,  whether  or  not  disability  has 
arisen,  and  for  a  reasonable  time  thereafter,  the  United  States  shall 
funush  to  such  employee  reasonable  medical,  surreal,  and  hospital 
sorices  and  supplies  unless  he  refuses  to  accept  them.  Such  serv- 
ices and  supplies  shall  be  furnished  by  Ignited  States  medical  oflicers 
and  hospitals.  l)ut  where  this  is  not  practi('ai)le  shall  be  furnished 
by  private  physicians  and  hospitals  designated  or  approved  by  the 
commission  and  paid  for  from  the  employees'  compensation  lund. 
If  necessary  for  the  securing  of  proper  medical,  surgical,  and  hos- 
pital treatment,  the  employee,  in  the  <liscretion  of  the  commission, 
mny  ho  furnished  transportation  ai  the  ^pense  of  the  employees' 
compensation  fund." 

There  is  nothing  in  this  section  that  can  be  construed  to  authorize 
reimbursement  of  the  amount  paid  by  the  widow  of  a  beneficiary 
under  the  circumstances  set  forth  in  the  case  presented  in  your  letter. 

If  proper  request  for  treatment,  accompanied  by  the  necessary 

evidence,  had  been  presented  to  the  commission  in  due  time  no 
doubt  the  necessary  treatment  could  have  been  furnished  by  a  United 
States  medical  officer  without  any  additional  cost.  And  regardless 
of  whether  the  failure  to  obtain  the  necessary  treatment  in  the  man- 
ner prescribed  by  law  was  due  to  the  fault  or  negligence  of  the  bene- 
ficiary or  those  acting  in  his  behalf  or  of  the  offi(  ers  or  agents  of  the 
United  States,  there  is  no  authority  of  law  for  the  proposed  reim- 
bursemeiit. 

The  question  submitted  is  answered  in  the  n^ative. 
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Members  of  the  Marine  Corps  Reserve  who  return  to  active  duty  witliln  on© 
mouth  after  approval  of  the  act  of  May  18,  1920,  41  Stat.,  003,  and  are 
relieved  from  such  active  duty  prior  to  June  30,  1922,  are  entitled,  under 
the  provlsloiM  of  said  act,  to  have  Uielr  retainer  |)ay  oominited  upon  tlie 
base  pay  they  were  receiving  while  on  active  duty  wlien  retranaferred  to 
Innrtivp  (lu(y  plus  all  pernmnent  ndditjons  thereto  and  Increase  of  10 
per  cent  for  those  men  credited  with  extraordinary  heroism  or  whose 
marks  in  conduct  lor  20  years  or  more  are  not  less  than  95  per  cent  of 
the  maximum,  as  pro\ided  by  the  act  of  August  29.  1016.  39  Stat,  590, 
bat  there  Is  no  authority  to  include  the  additional  ration  or  commutation 
therefor  provided  by  the  act  of  May  IB,  1920, 41  Stat,  002. 

Assistant  Comptroller  Force  to  Lieut.  S.  F.  Birtliright,  United  States  Marine 
Corps,  July  9.  1020: 

By  reference  of  the  Judge  Advocate  (General,  Navy  Department, 
I  have  your  h'tter  of  June  10,  1920,  requesting  to  be  informed  as 
to  what  is  the  correct  rate  of  retainer  pay  from  and  including  June 
30,  1920,  payable  to  Q.  M.  Sergt.  James  Charles  Burns,  Fleet  Marine 
CJorps  Iveserve,  class  1  (d). 

It  appears  that  Sergt.  Bums  was  transferred  to  tlie  Fleet  Marine 
Corps  Keserve  after  more  than  20  years'  service,  and  was  redetailed 
to  active  duty  on  .June  2,  1920,  under  provisions  of  the  act  of  May 
18,  1920,  41  Stat.,  G03. 

Section  0  of  said  a' t  contains  the  following  provision: 

tc*  *  ♦  Provided  furt}ic}\  That  the  retainer  pay  of  those  mem- 
bers of  the  Fleet  Naval  Keserve  who,  pursuant  to  call,  shall  return 
to  active  duty  within  one  month  after  the  approval  of  this  Act  and 
ahall  continue  on  active  duty  until  the  Nai^  shall  have  been  re- 
cruited up  to  its  permanent  amthorized  strength,  or  until  the  num- 
ber in  the  grade  to  wliii  h  they  mny  he  :it;signed  is  filled,  but  not  be- 
yond June  ;^0,  1922,  .sliall  be  comjuited  upon  the  base  pay  they  are 
receiving  when  retransferred  to  inactive  duty^  plus  the  additions  or 
increases  prescribed  in  the  Naval  Appropriation  Act  approved  Au- 
gust 29, 1916,  for  Members  of  the  Fleet  Naval  Reserve: 

Sergt.  Bums  returned  to  active  duty  within  one  month  after  ap- 
proval of  the  act  and  on  June  29,  1920,  was  put  on  inactive  status, 
and  so,  under  the  above  provision,  his  retainer  ])ay  should  be  com- 
puted upon  the  base  pay  he  was  receiving  when  transferred  to  in- 
active duty  plus  such  additions  or  increases  prescribed  in  the  naval 
appropriation  act,  approved  August  29,  1916,  for  members  of  the 
Fleet  Naval  Beserve. 

Said  act  of  August  29, 1916, 89  Stat.,  590,  provides  that: 

"  Members  of  the  Fleet  Naval  Beserve  who  have,  when  transferred 
to  the  Fleet  Naval  Reserve,  completed  naval  service  of  *  *  * 
twenty  or  more  years  shall  be  paid  a  retainer  at  the  rate  of   ♦   •  • 

one-hnlf  *  *  *  of  the  bnse  pny  they  were  receiving  at  the  close 
of  their  last  naval  service  plus  all  permanent  additions  thereto :  Pro- 
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vided^  That  the  pay  authorized  in  this  paragraph  as  a  retaiiMar  shall 
be  increased  ten  per  centum  for  all  men  who  may  be  credited  with 

extraordinarj'^  heroism  in  tin*  line  of  duty  or  whose  average  mfirks 
in  conduct  for  twenty  yours  or  more  shall  not  be  less  than  ninety -five 

per  centum  of  the  niaxinium." 

It  is  apparent  that  the  additions  or  increases"  referred  to  in  the 
act  of  May  18,  lO'JO,  as  prescrihod  in  the  act  of  Aujrust  21),  lOlG,  are 
the  permanent  additions  to  the  members'  base  pay  whih^  on  active 
<luty.  and  ten  per  centum  increase  provided  for  men  credited  with 
extraordinary  heroism  or  whose  avernL^f  marks  in  conduft  for  20 
years  or  more  is  not  less  than  05  per  centum  of  the  maximum.  Ser^. 
Burns's  averafre  mark  in  conduct  for  20  years  bei!i«j  more  than  95  per 
rentum  he  is  entitled  to  the  increase  of  10  per  centum  on  his  retainer 
paj. 

You  seem  to  think  that  Sergrt.  Burns's  retainer  pay  may  also  be 
affected  by  section  5  of  the  act  of  May  18,  1920,  which  provides: 

"  That  all  noncommissioned  officers  of  tlie  Army  of  ^»rade  of  color 
serfrcant  and  al>ove  as  fixed  by  exist irur  Army  Kejoridations  and  non- 
commissioned ofticcrs  of  tlie  Alarine  Corps  of  correspondingly  ^ades 
shall  be  entitled  to  one  ration  or  commutation  therefor  in  addition  to 
that  to  which  they  are  now  entitled.  ♦  • 

A  ration  in  kind  or  commutation  thereof  is  an  allowance.  The 
retainer  pay  "  shall  be  computed  upon  the  base  pay  they  are  receiving 
when  transferred  to  inactive  duty,"  and  since  the  extra  ration  allowed 
by  the  act  of  May  18,  1920,  is  not  a  part  of  the  men's  base  pay  nor  a 
'*  permanent  addition  thereto,"  it  in  no  way  affects  their  retainer  pay. 

Accordingly,  you  are  advised  that  the  correct  retainer  pay  of  Sergt. 
Bums  subsequent  to  his  transfer  to  inactive  status  on  June  29,  1920, 
is  one-half  the  base  pay  he  was  receiving  'for  actiire  duty,  plus  all 
permanent  additions  to  such  base  pay,  the  amount  thereof  to  be  in- 
creased by  10  per  centum  for  oonduct  mark. 


POW£&S  QF  THE  PEDE&AL  POW££  COMMISSION. 

JJnder  fbe  act  of  Jane  10. 1020,  41  Stat,  1068,  creatine  a  Federal  Pttwer  Com- 
mMoD,  consisting  of  the  Secretaiy  of  War,  Secretary  of  the  Interior, 

and  Secretary  of  Afrricnlture.  to  carry  out  the  pur]>«'!^f*^'  <^f  the  act,  the 
three  secretaries  cninposin;;  the  oouimis.slon  arc  autlioiizf'd  to  uso  the 
personnel  and  other  facilities  of  their  respective  departments  to  uccout- 
pUsh  worlCt  and  alee  to  request  tlie  detail  of  irfRcers  or  employees  of 
•By  other  department  or  agency  of  the  GoremroMit  for  sodi  work,  whose 
expenses  inddent  thereto  may  ho  paid  from  ttie  appropriation  made  by 
said  act;  but  there  is  no  rmrhority  vested  In  the  commission  to  l)nil<l  up 
an  oririinlzatlou  of  employees  either  by  original  iippointuient  or  by  transfer 
from  any  branch  of  the  Govemmeut  service,  nor  to  pay  tlie  salaries  of  any 
permns  engaged  In  the  work  from  the  appropriation  provided  by  said  act, 
except  that  of  the  «cecotlTe  secretary  authorised  by  sectton  2  thereof. 
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The  clerlc.-il  work  incident  to  the  administrative  audit  of  vouchers  In  pnylrifc 
for  expenses  of  the  Federal  Power  Commission  created  by  the  act  of 
June  10,  41  Stat.,  10G3,  »huuld  be  performed  under  the  direction  of 

tiie  ezecotive  seeretary  of  tbe  conuniaatoii  by  the  employees  of  Uie  De- 
partments of  War,  Interior,  or  Asrlcnltore  asstgned  to  tbat  doty,  and  the 
disbursements  of  the  commission  should  be  made  by  the  executive  secre- 
tary or  by  a  disl)urslnK  officer  of  the  Depurtinent  of  Afrriculture,  as  the 
accounts  of  such  disbursement.^  are  required  to  be  audited  by  tbe  Auditor 
for  the  State  and  other  Departments. 

Comptroller  Warwick  to  the  chslrman,  Vedeial  Pover  Oemmlisien,  July  IMD: 

I  have  your  letter  of  July  3  referring  to  the  Federal  water-power 
act  of  June  10, 1920^  41  Stat.,  1068,  and  requesting  deeiaicm  of  ques- 
tions presented  as  follows: 

"(1)  To  what  extent  and  for  what  purposes  have  the  several  de- 
partments and  agencies  of  the  Federal  Government  authority  to 
detiiil  personnel  to  the  commission  under  the  provisions  of  section 

To  what  extent,  in  iuldition  to  (1)  above,  has  the  conunis- 
sion  authority  to  transfer,  or  secure  the  transfer,  from  tlie  Depart- 
ments of  War,  Interior,  and  Agriculture  of: 

'(a)  Engineering  and  tc^mical  employees; 
(6)  Stenographic  and  clerical  employees; 

(c)  Other  employees 

necessary  to  enable  it  to  perform  tbe  duties  imposed  upon  it  by  the 
Federal  i)o\ver  act? 

'^(3)  If  transfer  is  not  allowable,  can  the  necessary  employees  be 
detailed  either  permanently  or  temporarily  from  the  three  depart- 
ments for  such  purposes? 

"(4)  If  detail  or  transfer  is  not  alhiwable,  or  if  indivi(hials  are 
not  availiible  therefor,  what  authority  lias  the  commission  to  employ 
tbe  necessary  personnel  for  such  purposes? 

(5)  In  case  of  detail^  can  the  conrniission  pay  with  respect  to  the 
persons  detailed  and  while  engaged  in  work  contemplated  by  tiie  act: 
(a)  Expenses; 
(?))  Salaries.  • 
"(6)  Can  individuals,  while  remaining  in  any  one  of  the  three 
departments,  perform  duties  prescribed  by  the  act,  but  which  are  in 
addition  to  and  different  from  those  hitherto  performed,  while  being 
paid  from  appropriations  of  the  department  m  Which  employed, 
(a)  If  on  lump  sum  roll; 
(/i)  If  on  statutory  roll. 
"(7)  Can  the  funds  provided  by  the  act  be  used  for  the  payment 
to  individuals  of 

(a)  Expenses; 
(h)  Salaries; 

while  performinpr  nny  of  the  work  contemplated  by  the  net  and  while 
remaining  in  the  emj)loy  and  upon  the  rolls  of  any  of  the  three  de- 
partments? If  so,  wliicb  of  the  following  methods  of  payment  must 
be  adopted : 

'   (c)  DirectW  to  individuals; 

(d)  Transror  of  funds  to  the  department  concerned; 
(r)  Treasury  settlement. 
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*'(8)  If  the  oommission  has  no  fiscal  agent  or  accounting  or  audit- 
ing force  of  its  own,  can  its  bills  for  rent,  supplies,  travel  and  salary  • 
of  executiTe  secretary,  etc.,  be  handled  througli  the  appropriate 
force  of  one  of  the  three  departments!    If  not,  how  must  sudi 
matters  be  handled?" 

The  act  referred  to  creates  a  commission,  to  be  composed  of  the 
Secretary  of  War,  the  Secretary  of  the  Interior,  and  the  Secretary 
of  Agriculture.  It  defines  the  powers  and  duties  of  said  conmiission 
and  expressly  stipulates  that— 

The  work  of  the  oommission  riiall  be  performed  by  and  throu^ 

the  Departments  of  War,  Interior,  and  Agricnltuire,  and  their  engi- 
neering, technical,  clerical,  and  other  personnel  except  as  may  oe 
otherwise  provided  by  law." 

Certain  features  of  the  work  are   otherwise  provided  by  law  "  in 
the  act  as  follows : 

**  Sec.  2.  Tliat  the  commission  shall  appoint  an  executive  secretary, 
who  shall  receive  a  salary  of  $5,000  a  year,  and  prescribe  his  duties, 

and  the  commission  may  request  the  T^resident  of  the  United  States 
to  detail  an  officer  from  the  TTnited  States  Engineer  Corps  to  serve 
the  commission  as  engineer  officer,  his  duties  to  be  prescribed  by  the 
commission. 

"  Sec.  4.   That  the  commission  is  hereby  authorized  and  em- 
powered— 

*^(a)  To  make  investigations  and  to  collect  and  record  data  con- 
cerning the  utilization  of  the  water  resources  of  any  region  to  be 
developed,  the  water-power  industry  and  its  relation  to  other  in- 
dustries and  to  interstate  or  foreipjn  commerce,  and  concerninpj  the 
location,  capacity,  development  costs,  and  relation  to  markets  of 
power  sites,  and  whether  the  power  from  Governmettt  dams  can  be 
advantageously  used  by  the  United  States  for  its  public  purposes, 
and  what  is  a  fair  value  of  such  power,  to  the  extent  the  commission 
may  deem  necessary  or  useful  for  the  purposes  of  this  act 

*^(b)  To  cooperate  with  the  executive  departments  and  other 
agencies  of  State  or  National  Governments  in  siicli  investigations; 
and  for  such  purpose  the  several  departments  and  agencies  of  the 
National  Qovemment  are  authorized  and  directed  upon  the  request 
of  the  commission  to  furnish  such  records,  papers,  and  information 
in  their  pos-^ession  as  may  be  reque«tod  by  the  commission,  and 
temporarily  to  detail  to  the  commission  such  officers  or  experts  as  may 
be  nece'^sary  in  such  investigations." 

I  think  it  ia  reasonably  clear  that  these  provisions  negative  the 
suggestion  of  any  intent  to  vest  in  the  commission  authority  to  build 
up  an  organization  of  employees  either  by  original  appointment  or 
by  transfer  from  other  branches  of  the  Government  service. 

The  responsibility  for  the  work  of  this  commission  is  placed  by 
law  upon  the  Secretary  of  War^  the  Secretary  of  the  Interior,  and  the. 


Digitized  by  Google 


30 


OBOISIOKS  07  XHB  OOtfFIBOLUE. 


Secretary  of  Agriculture,  and  each  of  these  secretaries  is  authorized 
to  use  the  personnel  and  other  facilities  of  his  department  to  accom- 
plish such  work.  If  the  personnel  of  the  three  departments  con- 
cerned is  not  adequate  to  perform  properly  the  regular  work  of  said 
departments  and  also  the  work  of  the  commission,  it  is  for  the  three 
secretaries,  who  are  also  the  members  of  the  commission,  to  determine 
what  work  shall  be  accomplished  and  what  shall  be  left  unperformed. 

When  Congress  provides  a  lump-sum  appropriation  for  the  ex- 
penses of  a  oommission  or  board,  it  usually  stipulates  that  the  appro- 
priation is  aTailabla  for  the  employment  of  personal  servioes  if  the 
employment  of  such  services  is  contemplated,  and  spedfic  authoriza- 
tion is  required  by  law  if  personal  services  are  to  be  employed  by 
the  commission  at  the  seat  of  govermnent.  The  comparatively  small 
appropriation  made  for  the  expenses  made  necessary  by  this  act  con- 
tains no  such  provision,  although  it  expressly  mentions  other  items, 
such  as  rent  and  transportation  and  subsistence.  This  is  another 
indication  that  the  appropriation  for  the  expenses  of  the  commission 
was  not  intended  to  be  available  for  the  payment  of  any  salaries 
other  than  the  salary  of  the  executive  secretary. 

In  answer  to  your  questions  1  to  4,  inclusive,  you  are  advised  that 
any  department  or  agency  of  the  Government  is  authorized,  upon  the 
request  of  the  conmiission,  to  detail  temporarily  such  of  its  officers  or 
employees  as  may  be  necessary  in  connection  with  the  investigations 
referred  to  in  the  provisions  hereinbefore  quoted  from  section  4  of 
the  act;  that  such  number  of  officers  or  employees  in  either  the  De- 
partments of  War,  Interior,  or  Agriculture,  of  any  grade  or  class, 
as  may  be  necessary  in  connection  with  any  authorized  work  of  the 
oommission  may  be  assigned  to  duty  with  said  commisrion,  but  trans- 
fers from  said  departments  to  the  commission  are  neither  necessary 
nor  authorized;  and  that  no  appointments  by  the  commission  of 
officers  or  employees  other  than  the  executive  secretary  are  author- 
ized either  by  way  of  original  appointment  or  by  transfer  from  an- 
other department  or  establishment  of  the  Government. 

Question  5,  subdivision  (a),  is  answered  in  the  affirmative  and  (h) 
in  the  negative. 

Question  6  is  answered  in  the  affirmative  as  to  both  subdivisions. 

Subdivimon  (b)  of  question  7  is  answered  in  the  negative.  Sub- 
division (a)  is  answered  in  the  affirmative,  and  the  authorized  pay- 
ments for  reimbursement  of  said  expenses  should  be  made  directly 
to  the  individual. 

With  reference  to  question  8  you  are  advised  that  the  clerical  work 
incident  to  the  administrative  audit  of  vouchers  in  paying  for  ex- 
penses of  the  commission  should  be  performed  under  the  direction  of 
the  executive  secretary  by  the  employees  of  the  Departments  of  War, 
Interior,  or  Agriculture  assigned  to  that  duty.  The  disbursements 
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of  the  commission  should  be  made  by  the  executive  secretary  or  by  a 
disbureinj^  othcer  of  the  Department  of  Agriculture,  as  the  accounts 
of  such  disbursements  will  have  to  be  audited  by  the  Auditor  for  the 
State  and  Other  Departments. 


CSAHGZS  IH  PAY  ASB  ALLOWANCES— ARMY  AVD  lEA&XSS  GOEPfl— ACT  OV 

JUNE  4,  1820. 

Tbe  cfllect  of  tlie  saving  clause  In  section  4  of  the  Army  reorganization  met  of 

Junp  4,  1920,  41  Stat.,  7G2,  "  tlint  nothing  In  this  section  shall  operate  to 
reduce  the  pay  which  any  enlisted  man  Is  now  rccclvinc:  during  his  current 
enlistment  and  wliile  he  holds  his  present  grade,"  Is  to  grunt  to  enlisted  men 
of  tbe  Army  and  Marine  Corps  the  right  to  contlove  to  receive  the  higher 
rates  of  pay  tliej  may  be  reoeiving  on  June  4, 1920,  under  earlier  laws  tben 
In  f!oree»  nntll  the  termination  or  extension  of  the  enlistment  in  which 
serv  ing  on  that  date.  If  they  continue  In  the  same  gradt-  during  such  period, 
but  not  during  service  under  an  extended  enlistment  wliidi  nuiy  be  extended 
on  or  after  June  4.  lU-0,  nur  after  a  change  up  or  dowu  iu  grade. 
On  and  after  July  t.  the  payment  of  any  extra-duty  piiy  to  enlisted  men 
of  Uie  Army  and  Marine  Corps  is  prohibited,  notwithstanding  provisions  in 
Army  and  Navy  appropriation  acts  authorizing  such  payments,  section  4 
of  the  Army  reorganization  act  of  June  4,  10J(»,  41  Stat.,  7G1.  having 
repealed  from  July  1,  1920,  all  laws  or  parts  of  laws  providing  for  extra- 
duty  pay. 

The  provisions  of  section  4  of  the  Army  reorganisation  act  of  June  4,  ISSO, 
41  StaL,  761,  that  enlisted  men  of  the  Army  of  tbe  sixth  and  seventh  grades 

may  be  rated  as  specialists  and  receive  extra  pay  therefor  at  certain 
specified  rates  per  month,  Is  applicable  to  the  Marine  Corps  In  so  far  as 
the  Secretary  of  War  may  apply  suiU  provisions  of  law  to  tiie  infantry  of 
the  Army. 

Tbe  provMon  in  section  27  of  the  Army  reorganhsatlon  act  of  June  4,  IfiSO,  41 
Stat,  77S,  that  an  enlistment  allowance  equal  to  three  times  the  monthly  pay 

of  a  soldier  of  the  .seventh  grade  shall  be  paid  to  every  soldier  who  enlists  or 
reenllsts  for  a  period  of  tliree  years,  ha.s  no  application  to  the  Murine  Corps, 
but  the  reenlistment  pay.  otherwise  known  as  honorable-discharge  gratuity, 
of  members  of  the  Marine  Corps  depends  entirely  upon  laws  providing 
therefor  in  effect  prior  to  June  4,  1920^  and  the  provisions  of  section  7  of 
the  naval  service  appropriation  act  of  June  4, 1920,  41  Stat.,  836. 

The  clause  relative  to  the  additlnnnl  ration  or  comn»utntlon  therefor  In  section  5 
of  the  act  of  May  18.  1920,  41  Stat.,  002.  which  under  the  pnivisions  of 
section  4  of  the  Anny  reorganization  act  of  June  4,  1020,  41  Stat.,  701,  slmll 
apply  only  to  enlisted  men  of  the  Army  and  Marine  Corps  oi  the  first  three 
grades,  is  effective  from  &Iay  18, 1020,  the  additional  ration  being  an  allow- 
ance  and  not  one  of  the  Increases  of  pay  effective  from  January  i.  1020. 

Section  4  of  the  Army  reorganl7:atIon  act  of  June  4.  1020.  41  Stat.,  TCI,  repeals 
from  .luly  1,  1020,  all  prece<ling  legislation  providing  for  coutlnuous-senice 
pay  In  the  Army  and  Marine  Corps,  except  so  fur  as  the  saving  clause  la 
said  section  may  prevent  the  reduction  of  the  pay  of  enlisted  men,  con- 
tlnufivs^ervlce  pay  being  '*  pay  **  within  the  terms  as  used  In  the  saving 
dausSi 
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The  pffeot  of  section  C  of  tho  nnvnl  service  aM>roprIatIon  act  of  June  4,  1020, 

41  Stat.,  Soti.  is  to  exti'iiil  to  ciilistftl  i»r  oiifollcd  iiit-n  of  the  Nnvy  nnd  Ma- 
rine l^orps  hMviiiK  war  servict*  who  since  No\ eiiil>rr  11,  IHIS.  have  re- 
enlLsted  in  the  Navy  or  Marine  jCorps,  or  who  liave  extended  their  enlist- 
ments either  before  or  after  that  date  or  who  may  hereafter  do  ao,  the 
right  to  receive  the  war  service  payment  of  |0D,  provided  by  the  act  of 
February  24,  1010.  40  Stat.,  lim.  and  to  travel  allowance  on  discharge 
nrdor  the  a«-f  of  I'.  hrti.iry  -Js,  I'Mii.  lO  Stat.,  IL'O:;.  sucli  persona  having 
l>p(Mi  thcrotoforp  «'.\clii(l»'d  from  tlit'  IxMiofits  of  snid  acts. 
Comptroller  Wai-wick  to  the  Secretary  of  the  Navy.  July  9,  1920: 

i  have  your  rt'fiMcncc  of  June  17,  19'20,  for  clerisioii  of  questions  as 
to  pay  and  allowniices  of  enlisted  men  of  tlie  Marine  Corps  under 
the  provisions  of  sections  4,5.9.  18,  and  14  of  the  act  of  >Iay  IS,  1920, 
41  Stat.,  GOl,  sections  4.  27,  and  52  of  Army  reorfjanization  act  of 
.Tune  4,  1920,  41  Stat.,  759,  and  sections  G  and  7  of  the  naval  service 
ap{>ropriation  act  of  .June  4,  1920,  41  Stat.,  83G,  as  follows: 
Act  of  May  18,  1920: 

"  Sec.  4.  Tliat,  commencing;  January  1,  11>20,  the  pay  of  nil  enlisted 
men  of  the  Army  and  Marine  Corps  and  of  members  of  the  female 
Nurse  Corps  of  the  Army  and  Navy  is  hereby  increased  20  per 
centum:  Provided,  That  such  increase  shall  not  apply  to  enlirted 
men  whose  initial  pay,  if  it  has  already  been  permanently  increased 
since  April  (>,  1917,  is  now  less  than  $33  per  montli. 

"  Sfc.  5.  That  all  noncommissioned  officers  of  the  Army  of  irrade 
of  color  sergeant  and  above  as  fixed  by  existing  Army  Kegulations 
and  noncommissioned  officers  of  the  Marine  Corps  of  corresponding 
grades  shall  be  entitled  to  one  ration  or  commutation  therefor  in 
addition  to  that  to  which  they  are  now  entitled.  The  commutation 
value  shall  be  detei'mined  by  the  Picsident  on  July  1  of  earli  fiscal 
year,  and  for  the  current  fiscal  year  the  value  shall  be  computed  on 
the  basis  of  55  cents  per  ration :    *    •  *, 

Sec.  9.  That  nothinp^  contained  in  this  Act  shall  be  construed  as 
granting  any  back  pay  or  allowances  to  any  officer  or  enlisted  man 

whose  active  service  shall  have  terminated  subsequent  to  December 
31,  1919,  and  ])rior  to  the  approval  of  this  Act,  unless  such  oflicers 
or  enlisted  men  shall  have  been  recalled  to  active  service  or  shall 
have  been  reenlisted  prior  to  the  approval  of  this  Act 

"Sec.  13.  That  the  provisions  of  sections  1.  3,  4,  5,  and  6  of  this 
Act  shall  remain  efTective  until  the  close  of  the  fiscal  vear  endinir 
June  30,  1922,  unless  sooner  amended  or  repealed  :  Provid*  d.  That  the 
rates  of  pay  prescribed  in  sections  4  and  0  hereof  shall  be  the  rates 
of  pay  during  the  current  enlistment  of  all  men  in  active  service  on 
the  date  of  the  approval  of  this  Act,  and  for  those  who  enlist,  reen- 
list,  or  extend  their  enlistments  prior  to  July  1,  1922.  for  the  term 
of  such  enlistment.  reL'rdistnienf .  or  extended  enlistment:  Provided 
f)irtJu'>\  That  the  increa.ses  provided  in  this  Act  shall  not  enter  into 
the  compulation  of  the  retired  pay  of  officers  or  enlisted  men  who 
may  be  retired  prior  to  July  1, 1922:  And  jtramded  further^  That  a 
special  committee,  to  be  composed  of  five  Aiembers  of  the  Senate,  to 
be  appointed  by  the  Vice  President,  and  five  Members  of  the  House 
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of  Representatives,  to  be  appointed  by  the  Speaker  of  the  House  of 
KepresenUtiyes,  shall  make  an  investigation  and  report  reoommenda- 
tions  to  their  respective  Houses  not  later  than  the  first  Monday  in 
January,  1922,  relative  to  the  readjustment  of  the  pay  and  allow- 
ances  of  the  commissioned  and  eiuisted  personnel  of  the  several 
services  hcrtMn  mentioned. 

"Sec.  14.  That  notiuni;  contained  in  this  Act  shall  operate  to  re- 
duce the  pay  or  allowances  of  any  officer  or  enlisted  man  on  the 
active  or  retired  list:  I*rovided^  That  the  allowances  and  gratuities 
now  authorized  by  existin^r  law  are  not  changed  hereby,  except  as 
otherwise  specified  in  this  Act." 

Army  reorganization  act  of  June  4, 1920: 

"Ssa  4.  *  *  *  On  and  after  July  1,  1920,  the  grades  of  en- 
listed men  shall  be  such  as  the  President  mn^-  from  time  to  time 
direct,  with  monflily  base  pay  at  tlie  rate  of  $74  for  the  first  grade, 
$53  for  tiie  second  jjjrade,  $15  for  tlie  third  grade,  $45  for  the  fourth 
grade,  $37  for  the  fifth  grade,  $35  for  the  sixth  grade,  and  $30  for 
Um  seventh  grade.  Of  the  total  authorized  number  of  enlisteid  men, 
those  in  the  first  grade  shall  not  exceed  0.6  {)er  centum,  those  in  the 
second  gra<le  1.8  per  centum,  those  in  the  third  grade  2  per  centum, 
thosp  in  tlie  fourth  grade  9.o  per  centum,  those  in  the  fifth  grade  9.5 
per  centuiii,  those  in  the  sixth  grade  25  per  centum.  The  temporsiry^ 
increase  of  pay  for  enlisted  men  of  ihe  Army  authorized  by  section 
4  of  Uie  Act  of  Congress  an  proved  May  IS^  1920,  shall  be  computed 
upon  tiie  base  pay  provided  for  in  this  section,  and  shall  apply  only 
to  enlisted  men  of  the  first  five  grades.  The  temporary  allowance 
of  rations  authorized  by  section  5.  and  the  transportation  privileges 
autliorized  by  .-.cction  12  of  the  said  Act,  shall  apply  only  to  eiUi§ted 
men  of  the  lirst  three  grades. 

Existing  laws  providing  for  continuous  service  pay  are  repealed 
to  take  effect  July  1, 1920,  and  thereafter  enlisted  men  shall  receive 
an  increase  x)f  10  per  centum  of  their  base  pay  for  each  five  years  of 
service  in  the  Army,  or  service  which  by  exi.sting  law  is  beld  to  be 
the  equivalent  of  Army  service,  such  increase  not  to  exceed  40  per 
centum. 

*^  Under  such  regulations  as  the  Secretarv  of  War  may  prescribe, 
enlist^  men  of  the  sixth  and  seventh  grades  may  be  rated  as  spe- 
cialists, and  receive  extra  pav  tlierefor  per  month,  as  follows:  First 
cla<->.  $25:  second  class,  $20; 'third  class,  $15:  fourth  class,  $12:  fifth 
class,  $'^;  sixth  class,  $3.  Of  the  total  authorized  number  of  enlisted 
men  in  the  sixth  and  seventh  grades,  those  rated  as  specialists  of  the 
fint  dass  shall  not  exceed  0.7  per  centum;  of  the  second  class,  1.4 
per  centum;  of  the  third  class,  1.9  per  centum;  of  the  fourth  class, 
4.7  per  centum;  of  the  fifth  class,  5  per  centum:  of  the  sixth  class, 
15  2  per  centum.  All  laws  and  j)arts  of  laws  providing  for  extra 
duty  pay  for  enlisted  men  are  repealed,  to  take  effect  July  1,  1920: 
Fr&mded,  That  nothin*'  in  this  section  shall  operate  to  reduce  the 
pav  whidi  any  enlisted  man  is  now  receiving  during  his  current 
enlistment  and  while  he  holds  his  present  grade,  nor  to  change  the 
present  rate  of  pay  of  any  enlisted  man  now  on  the  retired  list 

"Sec.  27.  *  *  *  Hereafter  original  enlistments  in  the  Regular 
Army  shall  be  for  a  period  of  one  or  three  years  at  the  option  of 
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the  soldier,  and  reenlistments  shall  be  for  a  period  of  three  years. 
Existing  laws  providing  for  the  payment  of  tliree  months'  pay  to 
certain  soldiers  upon  reenlistment  are  hereby  repealed,  and  hereafter 

an  enlistment  allowance  equal  to  three  times  the  monthly  pay  of  a 

soldier  of  the  seventh  grade  shall  be  paid  to  every  soldier  who  enlist-s 
or  reonlists  for  a  period  of  three  years,  payment  of  the  enlistment 
allowance  for  original  enlistment  to  be  deferred  until  honorable 
discharge. 

«  *  ♦  m  *  * .  • 

**Bec.  52.  That  all  laws  and  parts  of  laws  in  so  far  as  tliey  are 
inconsistent  with  this  Act  are  hereby  repealed.** 

Naval  service  appropriation  act  of  June  4, 1920: 

^  Sec.  6.  Tiiat  m  case  any  enlisted  man  or  enrolled  man  who,  since 
the  11^  day  of  November,  1918,  has  been  or  hereafter  shall  be  dis- 
charged from  any  branch  or  class  of  the  naval  service  for  the  purpose 

of  reenlisting  in  the  Navy  or  Marine  Corps  or  heretofore  has  ex- 
tended or  hereafter  shull  extend  his  enlistment  therein,  he  shall  be 
entitled  to  the  payment  of  the  $60  bonus  provided  in  section  1406 
of  the  Act  entitled  'An  Act  to  provide  revenue,  and  for  other  pur- 
poses,' approved  February  '24,  1919,  and  to  travel  pay  as  authorized 
in  section  3  of  the  Act  entitled  'An  Act  permitting  any  person  who 
has  served  in  the  United  States  Army,  Navy,  or  Marine  Corps  in  the 
present  war  to  retain  his  nnifomi  and  personal  equipment  and  to 
wear  the  same  under  certain  conditions,'  approved  February  28, 
1919 :  Provided,  That  only  one  bonus  shall  be  paid  to  the  same  pei*son. 

SEa  7.  That  hereafter  enlistments  in  the  Navy  and  in  the  Marine 
Corps  may  be  for  terms  of  two,  three  or  four  years,  and  all  laws  now 
applicable  to  four  year  enlistments  shall  apply,  under  such  re<;ula- 
tions  as  may  bo  prescribed  by  the  Secretary  of  the  Navy,  to  enlist- 
•  ments  for  a  shorter  period  with  proportionate  benefits  upon  discharge 
and  reenlistment:  Provided.  That  hereafter  the  Secretary  of  the 
Navy  is  authorized,  in  his  discretion,  to  establish  such  )|pnides  and 
ratings  ss  may  be  necessary  for  the  proper  administration  of  the 
enlisted  personnel  of  the  Navy  and  Marine  Corps.'' 

.  The  questions  and  my  answers  thereto  are  in  regular  order,  as 
'  follows: 

Does  the  provinon  in  section  4  of  the  reorganization  act  of 
June  4,  1920.  *that  nothing  in  thb  section  shall  operate  to  reduce 
the  pay  whicn  any  enlisted  man  is  now  receiving,  during  his  current 
enlistment  and  while  he  holds  his  present  grade,'  repeal  that  part 
of  the  act  of  May  18,  1920,  which  provides:  'That  the  rates  of  pay 
prescribed  in  sections  4  and  C  hereoi  sliall  be  the  rates  of  pay  during 
the  current  enlistment  of  all  men  in  active  service  on  the  date  of  the 
approval  of  this  act,  and  for  those  who  enlist,  reenlist,  or  extend 
their  enlistment  prior  to  July  1.  1^-2,  for  the  term  of  such  enlist- 
ment, reenlistment,  or  extended  enlistment.' " 

The  provision  quoted  from  the  act  of  June  4  is  a  saving  clause 
rather  than  a  repealing  clause.  If  an  enlisted  man  in  the  service 
on  June  4, 1020,  was  entitled  under  laws  in  effect  prior  to  said  date 
to  a  higher  rat*^  of  pay  than  that  provided  under  section  4  of  the 
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act  of  June  i,  he  ie  permittod  under  the  clause  in  question  to  oon- 
tinue  to  receive  such  pay  in  lieu  of  pay  at  the  rate  provided  in  said 
act  of  June  4  until  the  termination  or  eactension  of  the  enlistment  in 
which  serving  on  June  4,  if  he  continues  in  the  same  grade  during 
such  period.  The  term  ^current  enlistment**  as  used  in  the  pro- 
▼ifldon  in  question  does  not  include  sendee  under  an  extended  enlist- 
ment  if  the  enlistment  is  extended  on  or  after  June  4,  1920.  The 
provision  has  no  other  signification  or  application  than  as  indicated 
herein.  In  order  to  make  clear  questions  as  to  rates  of  pay  on  and 
after  July  1,  1920,  there  is  here  ^ven  a  table  showing  rates  of 
monthly  pay  of  enlisted  ipen  of  the  Army  from  July  1,  1920,  to 
June  30,  1922,  under  the  provisions  of  the  acts  of  May  18,  1920, 
41  Stat,  001,  and  June  4^  1920, 41  Stat.,  759 : 
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^(2)  If  it  be  held  that  the  provisions  of  the  act  of  May  18,  1920, 
are  not  repealed  as  applied  to  a  case  as  above  illustrated,  what  effect 
on  the  rate  of  pay,  ii  any,  would  a  change  in  f^nide  have  durin^r  cur- 
rent enlistment,  reenlistment,  or  extended  enlistment  enterea  into 
before  July  1, 1922?" 

See  answer  to  tpiestion  1.  The  saving  clause  does  not  apply  after 
chanpre  up  or  down  in  grade.  After  such  change  the  rates  as  fixed 
in  the  act  of  June  4  apply  regardless  of  what  the  pay  for  such  grade 
may  have  been  under  former  laws. 

"(3)  Can  an  enlisted  man  of  the  Marine  Corps  during  current 
enlistment,  reenlistment  or  extended  enlistment  entered  into  prior 
to  .July  1,  1922,  elect  pay  under  either  the  act  of  May  18,  1920,  or 
the  act  of  June  4,  1920  (Army  reorganization  act)  T' 

See  answer  to  questions  1  and  2. 

"(4)  Does  the  provision  of  the  act  of  June  4,  1020  (Army  re 
organization  actj,  that  *all  laws  and  parts  of  laws  providing;  for 
extra  duty  pav  for  enlisted  men  are  repealed  to  take  effect  July  1, 
1920,'  repeal  tnat  part  of  the  naval  appropriation  act  approved  June 
if  1920^  which  provides,-  under  Maintenance,  Quartermaster's  De- 
partment, Marine  Corps,  subhead,  *  Contingent,'  for  *per  diem  of 
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enlisted  men  employed  on  constant  labor  for  periods  of  not  less  than 
ten  days?*" 

The  effect  of  the  provision  quoted  from  the  Army  reorfranization 
act  of  June  4  is  to  prohibit  the  piiyiiient  of  any  extra  (hity  j)ay 
notwitlistanding  any  provision  in  the  Army  or  Navy  appropnation 
acts. 

"(5)  If  question  4  is  answered  in  the  afTirmativp,  does  the  pro- 
vision of  the  act  of  June  4,  1920,  ( Armv  reorganization  act'j  that, 
*  ftll  laws  and  parts  of  laws  proyiains  tor  extra  duty  pay  tor  en- 
listed men  are  repealed  to  take  effect  July  1,  1920,'  deprive  enlisted 
men  now  on  detail  or  who  may  be  detailed  durinfj  current  enlistment, 
reenlistment,  or  extended  enlistment,  entered  into  prior  to  July  1, 
1922,  of  extra  duty  pay  durinj;  current  enlistment,  reeniistment,  or 
extended  enlistment,  entered  into  prior  to  July  1,  1922  ?'* 

Yes.  Extra  duty  pay  is  not  pay  of  a  grade  and  is  not  covered  by 
the  saving  clause  hereinbefore  quoted. 

^^(6)  Does  the  provision  of  the  Army  reoi^nization  act,  as 

follows : 

"*  Under  such  regulations  as  the  Secretary  of  War  may  prescribe 
enlisted  men  of  the  sixth  and  seventh  grades  may  be  rated  as  spe- 
cialists and  receive  extra  pay  therefor  per  month,  as  follows:  First 

class,  $25;  second  class,  $20;  third  class,  $15;  fourth  class,  $12;  fifth 
class,  $8;  sixth  class,  $3.  Of  the  total  authorized  number  of  en- 
listed men  in  the  sixth  and  seventh  grades  those  rated  as  Rpeciuli'-ts 
of  the  first  class  shall  not  exceed  0.7  per  centum;  of  the  second  class, 
1.4  per  centum;  of  the  third  class,  1.9  per  centum;  of  the  fQurth 
class,  4.7  per  centum ;  of  the  fifth  class,  5  per  centum ;  of  the  sixth 
class.  15.2  per  centum ' — 

apply  to  the  Marine  Corps  in  so  far  as  the  Secretary  of  War  may 
apply  said  provision  of  law  to  the  Infantry  of  the  Anny? 

This  question  is  answered  in  the  affirmative. 

^(7)  Does  the  provision  of  the  act  of  June  4,  1920  (Army  reor- 
ganization act),  which  provides  that  'hereafter  an  enlistment  allow- 
ance equal  to  three  times  the  monthly  pay  of  a  soldier  of  the  seventh 
grade  shall  be  paid  to  every  soldier  who  enlists  or  reeidi.sts  for  a 
period  of  three  years,  payment  of  the  enlistment  allowance  for  origi- 
nal enlistment  to  be  deferred  until  honorable  discharge,'  apply  to 
men  honorably  discharged  from  the  Marine  Corps  from  an  enlist- 
ment of  three  or  four  y«irs  entered  into  prior  to  the  approval  of 
the  act? 

"(8)  Is  a  man  dischar<red  prior  to  the  approval  of  said  act  from 
a  duration-of-war  enlistment  of  less  than  three  years  or  from  a 
three  or  four  year  enlistment  entitled  to  the  enlistment  allowance 
upon  reenlisting  for  three  or  four  years  after  date  of  approval  ol 
the  act? 

"(9)  In  connection  with  the  provision  quoted  in  paraprraph  5,  does 
the  provision  of  section  7  of  the  act  of  June  4,  1920  (naval  appro- 
priation act),  that  'all  laws  now  applicable  to  four-year  enlistments 
shall  apply  *  *  •  to  enlistments  for  a  shorter  period  with  pro- 
portionate benefits  upon  discharge  and  reeniistment^  entitle  marines 
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enfisting  or  recnlisting  to  an  'enlistment  allowance'  of  two  months* 
pay  of  the  seventh  grade  when  discharged  from  a  two-year  enlist- 
m&at  or  upon  reenlirting  for  two  ^ears? 

"(10)  In  the  event  of  a  nejrative  answer  to  the  ninth  question, 
how  should  the  'enlistment  allowance''  1k'  trc:it<'<l  in  tlio  case  oi 
marines  who  enlist  or  rcenlist  for  a  period  of  le.ss  tliaii  tliree  years? 

What  IS  the  'enlistment  allowance'  oi  maiines  wlio  enlist 
or  reeidist  for  four  years,  and  when  is  same  due  and  payable?  " 

In  view  of  the  fact  that  the  reenlistment  i)rovision  in  the  Army 
reorganization  act  is  not  miule  expressly  aj)plicable  to  the  Marine 
Corps  and  the  further  fact  tliat  a  provision  in  the  naval  act  of 
Jiuie  4  does  relate  ex})ressly  to  reenlistments  in  the  Marine  Corps, 
I  urn  constrained  to  hold  that  the  provision  «_nvinj;  three  times  the 
pay  of  a  soldier  of  the  seventh  grade  for  reenlistments  in  tiie  \imy 
has  no  application  to  the  Marine  Corps  and  tiiat  the  reenlistment 
pay  of  members  of  the  Marine  Corps  depends  entirely  upon  the 
reenlistment  pay  laws  in  effect  prior  to  June  4,  1920,  and  the  pro- 
Tisions  of  section  7  of  the  naval  appropriation  act  of  June  4.  IViO. 
The  fact  that  the  authorized  periods  of  reenlistment  in  the  Army 
and  Marine  Corps  are  different  is  a  further  justification  for  this 
construction. 

"(12)  Referring  to  the  comptroller  s  decision  of  May  27,  1920,  26 
Comp.,  Dec,  954,  addressed  to  the  Secretary  of  War,  in  which  it 
was  held  question  (a)  that  the  pay  of  Army  field  clerks  and  field 

clerks,  Quartermaster  Corps,  provided  by  section  5  of  the  act  of 
May  18,  1920,  is  retroactive  to  January  1,  1920.  is  the  clause  author- 
izing an  additional  ration  or  commutation  therefor,  coutuined  in  the 
same  section,  also  retroactive?  " 

The  clause  relatinnr  to  the  additional  ration  or  commutation 
therefor  which  under  the  provisions  of  section  4  of  the  Army  re- 
offranization  act  of  June  4,  1920.  ''shall  apply  only  to  enli-te<I  men 
in  the  first  three  grades"  is  effective  from  May  IS,  192<),  the  addi- 
tional ration  being  an  allowance  and  not  one  of  the  increases  of  pay 
effective  from  January  1,  1920. 

"(13)  Does  the  provision  of  the  Army  reorganization  act  ap- 
proved June  4,  1920.  in  reference  to  computation  of  continuous 
service  pay  and  reenlistment  bounty,  repeal  the  following  provision 
of  the  naval  appropriation  act  approved  July  11, 1919: 

***  Enrolled  men  of  the  Naval  Keserve  Force  and  of  the  Marine 
Corps  Reserve,  other  than  commissioned  and  warrant  oflicers,  who 
have  performed  active  <luty  during  the  war.  may,  upon  their  own 
application,  be  transferred  to  the  I\egular  Navy  and  Niarine  Cor|)s. 
res|)ectively,  to  serve  the  unexpired  term  of  their  enrollment  in  sueh 
rating  or  rank  as  they  mav  be  found  qualified  under  such  regula- 
tions as  the  Secretary  of  the  Navy  may  prescribe:  Provided,  That 
men  so  transferred  shall  have  at  least  one  year  to  serve  in  the 
Kegular  Nnry  or  the  Marine  Corp.-  before  the  expiration  of  their 
current  enlistment :  Provided  furlhery  That  such  transfers  may  not 


Digitized  by  Google 


88 


DECISIONS  OF  THE  GOMPTBOLLEB. 


be  made  in  ezoesB  of  the  authorized  enlisted  strength  of  the  Kavy 

or  Marine  Corps:  Provided  further,  Tliat  enrolled  men  so  trans- 
ferred shall  be  entitled  to  and  receive  the  same  pay,  rights,  privih'L^es, 
and  allowances  in  all  respects  as  now  provided  by  existing  law  tor 
men  regularly  diflchargea  and  rcenlisted  immediately  upon  expira 
t ion  of  their  full  four-year  enlistment  in  the  Regular  Navy  or 
Marine  Corps. 

"^\ny  enlisted  man  of  the  Navy,  Marine  Corps,  or  Coast  Guard, 
who,  since  February  3,  1917,  and  before  November  11,  1918,  enlisted 
for  the  period  of  four  years  shall  upon  his  application  made  to  the 
Secretary  of  the  Navy  on  or  before  September  1, 1919,  be  held  and 
construed  to  have  enlisted  for  the  duration  of  the  war  and  shall  when 
discharged  be  granted  an  honorable  discliarge,  and  upon  the  taking 
effect  of  this  act  shall  be  notified  hy  the  Secretary  of  the  Navy  or 
his  right  to  file  such  application:  Provided^  That  said  enlisted  man 
is  otherwise  entitled  to  an  honorable  di8char";e:  Provided  further. 
That  the  return  home  of  the  American  Expeditionary  Forces  shall 
not  be  thereby  •  delayed :  Provided  further^  That  any  enlisted  man 
who  takes  advantage  of  the  provisions  of  this  paragraph  to  secure  a 
discharge  from  the  Navy,  Marine  Corps,  or  Coast  Guard,  and  there- 
after reenlists  within  four  months  in  the  Navy  or  in  the  Marine 
Corps,  under  conditions  as  now  prescribed  by  law,  for  a  period  of 
four  years,  shall  be  entitled  to  receive  the  benc&ts  of  the  gratuity  pay 
provided  by  existing  law  for  reenlistments. 

"'Enlisted  men  of  the  Navy,  Marine  Corps,  and  Coast  (luard, 
who  enlisted  for  the  period  of  the  war  or  enlisted  for  a  period  of 
four  years  between  February  3,  1917,  and  November  11,  1918,  and 
have  their  status  changed  to  that  of  men  who  enlisted  for  the  period 
of  the  war  if  otherwise  entitled  to  an  honorable  discharge,  may, 
under  such  regidations  as  the  Secretary  of  the  Navy  may  pracribie. 
extend  their  enlistments  for  a  period  of  one,  two,  three,  or  four"  full 
years,  and  shall  be  entitled  to  and  receive  the  same  rights,  privileges, 
pay,  and  allowances  in  ail  respects  as  now  provided  by  law  for  men 
wno  extend  enlistment  on  completion  of  terms  of  enlistment,  except 
^as  to  gratuity  pay :  Provided,  That  as  to  gratuity  pay,  such  enlisted 
men  who  extend  their  enlistment  as  before  provicled  siiall  be  entitled 
to  receive  an  allowance  of  one  month's  pay  for  extendinir  their  en- 
listment for  one  year,  two  months'  pay  for  extending  tlieir  enlist- 
ment for  two  years,  three  months'  pay  for  extending  their  enlist- 
ment for  three  years,  and  in  the  Navy  four  months'  pay  for  extend- 
ing their  enlistment  for  four  years." 

The  provision  in  section  4b  of  the  Army  act  of  June  4,  that— 

**  Existing  laws  providing  for  continuous  service  pay  are  repealed 
to  take  effect  July  1,  1920,  and  thereafter  enlisted  men  shall  receive 
an  increase  of  ten  per  centum  of  their  base  pay  for  each  five  years  of 
ser\nce  in  the  Armv.  or  service  which  bv  existing  law  is  held  to  be 
the  equivalent  of  Army  service,  such  increase  not  to  exceed  40  per 
centum." 

repeals  from  July  1,  1920,  all  provisions  of  preceding  legislation  in 
conflict  with  it,  except  those  reserved  by  the  saving  clause  in  said 
section  as  to  rerliK  tion  of  "  pay,"  continuous  service  pay  being  "  pay" 
within  the  term  as  used  in  saving  clause. 
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Whb  nspMt  to  reenlistment  bounty,  see  answer  to  questions  7 
to  II,  incIusiTe. 

"(14)  Does  the  Army  reorganization  act,  approved  June  4,  1920, 
npetl  section  1406  of  the  act  of  February  24,  1919,  40  Stat,  1161, 
providing  for  the  payment  of  $60  to  officers  and  enlisted  men  dis- 

char<:ed  under  certain  conditions? 

"(15)  If  question  (7)  is  answered  in  the  affirmative  and  it  is  also 
held  that  section  1400  of  the  act  of  February  24,  1910.  is  roncurrently 
in  force,  will  a  marine  dischar^ijed  from  an  enlistment  of  two,  three, 
or  four  years,  entered  into  subsequent  to  April  6,  1917,  be  entitled 
upon  discharge  to  both  the  enlistment  allowance  of  two  or  three 
Bionths'  pay  of  the  seventh  grade  and  also  to  the  $60  bonus  pro- 
vided by  section  1406,  Act  of  February  24,  1910,  in  addition  thereto? 

"(IG)  In  connection  with  section  6  of  the  naval  appropriation 
act.  approved  June  4,  1920,  reading'  as  follows: 

'**Sec  6.  That  in  ca^e  any  enlisted  man  or  enrolled  man  who, 
since  the  11th  day  of  November,  1918,  has  been  or  hereafter  shall 
be  discharged  from  any  branch  or  class  of  the  naval  service  for  the 
purpose  oT  reenlisting  in  the  Navy  or  Marine  Corps  or  heretofore 
has  extended  or  hereafter  shall  extend  his  enlistment  therein,  he 
shall  be  entitled  to  the  payment  of  the  $00  bonus  provided  in  section 
1406  of  the  act  entitlea  *^An  act  to  provide  revenue,  and  for  other 
purposes,"  approved  February  24,  1019,  and  to  travel  pay  as  au- 
thorized in  section  .3  of  the  act  entitled  "An  act  permitting  any  per- 
son who  has  served  in  the  United  States  Army,  Navy,  or  Marine 
Corps  in  the  present  war  to  retain  his  uniform  and  personal  e<|iiip- 
ment  and  to  wear  the  same  under  certain  conditions,"  approved 
Febmary  28, 1919:  Promded^  That  only  one  bonus  shall  be  paid  to 
the  same  person.' 

"(at)  Does  this  provision  of  law  authorize  the  payment  of  the 
$60  bonus  and  travel  pay  to  such  marines  as  were  inducted  into  the 
Marine  Corps  under  the  draft  law  for  the  duration  of  the  war, 
snbseouent  to  November  11, 1918? 

^0>)  Is  this  law  permanent  le|nfilation  continuing  in  force  indefi- 
nituy  the  provisions  of  section  1406  of  the  act  approved  February  2^1, 
1919.  and  section  3  of  the  act  approved  February  28.  1919,  so  that 
all  men  of  the  Navy  and  Marine  Corps  who.  at  any  time  hereafter, 
ire  discharged  from  the  Regular  Navy  or  Marine  Corps,  or  from  any 
other  brandi  or  class  of  the  naval  service,  for  the  ])urpose  of  re- 
tnlistin^  in  the  Navy  or  Marine  Corps,  either  before  or  at  the 
opiration  of  their  enlistments;  or  who,  at  any  time  hereafter,  extend 
their  enlistments  for  one  or  more  years,  shall  hereafter  be  entitled  to 
one  payment  of  the  $00  bonus  and  the  travel  pay  on  each  sncli  dis- 
charge or  extension  at  5  cents  per  mile,  as  authorized  in  the  acts 
above  mentioned! 

*^(e)  If  the  last-mentioned  question  is  answered  in  the  negative, 
under  what  limitations  as  to  the  period  of  time  or  service,  dates  of 
enlistment  or  extension,  etc.,  shoidd  the  bonus  and  travel  ]>\\y  be  paid 
pursuant  to  the  above-quoted  section  of  the  act  of  June  4,  1920?" 

The  $60  authorized  by  section  1406  of  the  act  of  February  24, 1919« 
40  Stat.,  1151,  is  a  war-service  payment  payable  on  a  discharge  under 
bonoraUe  ooaditions  from  a  tenn  of  service  which  began  on  or  prior 
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to  November  11,  1918,  and  under  the  terms  of  the  statute  "only  one 
I)aynient  of  i:60  shall  be  made."  It  is  not  payal)le  on  a  discharge  from 
any  enlistment  accomplislied  after  November  11,  1918.  The  act  cf 
February  24,  11' lU,  precluded  payment  of  the  $00  to  any  person  who 
tlK>u<j:h  discharged  under  honorable  conditions  was  not  bv'parated. 
from  the  service,  but  continued  in  the  service  by  immediate  reenlist- 
ment,  his  discliarge  having  been  for  the  purpose  of  reenlisting. 
The  joint  resolution  of  September  29,  1919,  41  Stat.,  291,  extended 
payment  of  the  $60  to  any  enlisted  man  who  entered  the  servu^ 
prior  to  November  11. 1918,  and  has  been  or  hereafter  shall  be  dis- 
charged for  the  purpose  of  reenlisting  in  the  Kcgular  A.rmy,"  and 
also  authorized  payment  of  travel  pay  on  such  discharge. 

Section  6  cited  in  question  (16)  contains  similar  provisions  for 
enlisted  men  of  the  Navy  and  Marine  Corps. 

"(17)  In  computing  the  three  months'  'enlistment  allowance' 
provided  in  section  27,  Army  reorganization  act,  should  said  allow- 
ance be  computed  on  the  base  pay  of  the^  seventh  ffrade  or  on  this 
base  pay  increased  by  the  continuous-service  pay  oi  that  grade  and 
other  permanent  additions  to  pay  that  the  marine  in  queoiion  is 
receiving  at  the  time  of  his  discharge  ? 

See  answer  to  questions  7  to  11,  indusivOi 


EHZXBTMBHT  AXXOWAVOB— ABUT— ACT  OF  JUVB  4,  1«M). 

If  an  applicant  for  enlistment  Iti  the  Army  made  on  or  after  Juno  4,  1020,  had. 
prior  to  that  *!ato,  coniph'ted  an  enlistment  period  of  not  less  than  three 
years  by  continuous  service,  or  had  cotupleteU  an  enlistment  for  the  period 
of  one  year  made  under  the  act  of  February  28i  IMA,  40  Stat,  1211,  his 
enlistment,  under  iiec-tion  27  of  the  act  of  June  4,  i9B0,  41  Stat,  776,  would 
be  a  " reenllatment  **  In  the  ReKuIar  Army  and  he  would  be  entitled  immedi- 
ately upon  such  re«nllstm<'nt  to  payment  of  the  enllsttnent  allowance  of 
$90;  hut  If  an  applicant  for  enlistment  had  not  complete*]  either  of  said 
eolistuient  periods  prior  to  his  application,  or  bad  never  served  in  the  Army, 
lite  enUatment  would  bo  an  ** original  enlistment"  within  the  meaning  of 
MCtlon  27  at  nld  act  of  June  4, 1020^  and  payment  of  the  enUatment  allow- 
ance would  not  he  authorized  until  honorahle  dlscharjre. 

Enlisted  men  of  tlie  Array  reenlisted  under  the  act  of  I-'ehniary  28.  1019,  40 
Stat.,  1211,  for  a  period  of  one  year,  whose  right  to  tlie  honorabN'-diseliarge 
gratuity  of  three  months'  pay  provided  by  the  act  of  May  11,  1*J08,  35  Stat, 
110,  was  established  prior  to  June  4, 1920,  but  whose  discharge  was  ^ected 
subsequent  to  that  date,  are  entitled,  under  section  27  of  the  act  of  June  4, 
Id20,  41  Stat,  778,  to  the  enlistment  allowance  of  990  upon  again  leen- 
Iteting. 

OemptroUer  Warwlek  to  the  Seeretary  of  War,  Jaly  10,  1920: 

I  have  your  letter  dated  June  25,  1920,  submitting  for  decia^m 
questions  as  to  the  signification,  application,  and  relation  to  other 
Iaws,  of  the  terms    original  enlistment**  and  '^reenlistment"  a^ 
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used  in  section  27  of  the  act  of  June  4, 192U,  41  Stat.,  775,  which  pro* 
vides: 

*' Hereafter  original  enlistments  in  tlie  T^ej^ular  Army  shall  be  foi 
a  period  of  one  or  three  years  at  the  option  of  the  soldier,  and  reen- 
jistments  shall  be  for  a  period  of  three  years.  Existing  laws  provid- 
ing fur  the  payment  of  three  months'  pay  to  certain  soldiers  upon 
reenlistment  are  hereby  repoalod,  and  heroaftor  an  enlistment  allow- 
ance equal  to  three  times  the  monthly  pay  of  a  soldier  of  the  seventh 
grade  shall  be  paitl  to  every  soldier  who  enlists  or  reenlists  for  a 
period  of  three  years,  payment  of  the  enlistment  allowance  for 
original  enlistment  to  be  deferred  until  honorable  discharge.** 

The  request  for  decision  is  made,  you  state,  in  view  of  the  doubt  ^ 
attaching  as  to  what  constitutes  an  original  enlistment,  and  what 
prior  service  may  be  recognized  as  establishing  a  reenlistment  status 
within  the  meaning  of  the  act** 

Sections  2  and  7  of  the  selective  service  act  of  May  18,  1917,  40 
Stat,  77, 81 ,  contain  provisions  as  follows : 

**Sec.2.  That  the  enlisted  men  required  to  raise  and  maintain  the 
organizations  of  the  Regular  Army  and  to  complete  and  maintain 

the  or^nizations  embodying  the  meml>ers  of  the  National  Guard 
drafted  into  the  service  of  the  United  States,  at  the  maximum  le/ral 

stri'nirth  as  by  this  act  provided,  shall  be  raised  by  voluntary  eulist- 
DH  iit.  or  if  and  whenever  the  President  decides  that  they  <  an  not  effec- 
tually be  so  raised  and  maintained,  then  by  selective  druit.    •    •  ♦ 

**SBa7.  That  the  qualifications  and  conditions  for  voluntary  en- 
listment as  herein  provided  shall  be  the  same  as  those  prescribed  by 

existing  law  for  enlistments  in  the  Regular  Army,  except  that  recruite 
must  be  between  tiie  ages  of  18  and  40  years,  both  inclusive,  at  the 
time  of  their  enlistment;  and  such  enlistments  shall  be  for  the  period 
of  the  emergency  unless  sooner  discharged  •  *  * :  Provided  fur- 
ther j  That  all  persons  who  have  enlisted  since  April  1,  1917,  either 
intbeBegular  Army  or  in  the  Nationcl  Guard,  and  all  persons  who 
have  enlisted  in  the  National  Ciuard  since  June  U>10,  upon  their 
application,  shall  be  discharged  upon  the  termination  of  the  existing 
emergency.    *    *  *" 

A<lniinistrative  difhculties  in  the  recruiting  service  l)eiiig  antici- 
pated by  The  Adjutant  General,  War  Department,  he  ohtaiuj'd  from 
the  Judge  Advocate  (leneral  of  the  Army  on  June  11.  19-20,  an  answer 
to  the  question  wliether,  under  the  provisions  of  section  27  of  the  act 
of  June  4,  1920,  men  who  entered  the  service  sul>se<juent  to  April  1, 
1917,  and  prior  to  P\'bruary  2H,  1919,  either  by  induction  or  by  volun- 
tary enlistment,  have  the  option  of  enlisting  for  one  year.  The 
ri]>inion  of  the  Judge  Advocate  General  is  worded,  in  part,  as  follows: 

"All  laws  with  respect  to  reenlistment  contemplated  a  prevnous 
enlistment  under  the  terms  of  general  law  upon  the  subject  of  en- 
listment, whereby  the  original  enlistment  was  to  be  in  effect  for  a 
specific  and  definite  period  of  time,  and  did  not  contemplate  an  en* 
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listment  such  as  that  provided  by  the  selective-service  act,  which 
might  terminate  within  a  few  days  or  few  months  after  it  was  made. 
As  section  27  amends  the  general  law  upon  the  subject  of  enlist- 
ments and  reenlistments  in  the  Re^nilar  Anny,  it  is  reasonable  to 
assume  that  when  it  speaks  of  ori^nal  enlistments  it  speaks  witli 
reference  to  oriprinal  enlistments  under  general  law  providing  for 
enlistments  in  the  Regular  Army  and  that  it  takes  no  account  of 
the  enlistments  in  the  Regular  Army  under  the  special  provisions 
of  the  selective-service  act  made  for  the  period  of  the  emergeni3y 
only.  II  this  be  true,  enlistments  in  the  Kesular  Army  under  the 
special  provisions  of  the  selective-service  act  do  not  constitute  '  origi- 
nal enlistments'  in  the  sense  of  section  27  of  the  reorganization  act, 
and  any  person  who  enlisted  in  the  Regular  Army  under  the  provi- 
sions of  this  act  or  who  enlisted  in  the  Regular  Army  between  the 
first  day  of  April,  1917,  and  the  date  of  the  passage  of  the  selective- 
service  act  would  not  be  considered  as  having  previously  enlisted  in 
the  Regular  Army  within  the  meaning  of  section  27  of  the  reor- 
ganization act,  and  such  person  would  be  eligible  to  enlist  for  one 
year,  but  if  he  enlisted  for  three  years  he  would  not  be  entitled  to 
receive  until  his  honorable  discharge  the  'allowance  equal  to  three 
times  the  monthly  pay  of  the  soldier  of  the  seventh  graae.'" 

The  Adjutant  General,  War  Department,  on  June  IG,  1020,  sent 
by  telegraph  to  recruiting  stations,  etc.,  instructions  as  follows : 

"The  following  ruling  applies  to  enlistment  and  reenlistment  un- 
der act  approved  June  4.  1920: 

Men  who  have  had  prior  service  in  the  Begular  Army  under 
finlistments  entered  into  prior  to  April  2,  1917,  or  on  or  after  Feb- 
ruary 28,  1919,  will  be  regarded  as  reenlisting  and  must  enlist  for 
throe  years  nnd  are  entitled  upon  such  reenlifivtment  to  payment  of 
enlistment  allowance  of  $90. 

"  Men  who  enlisted  subsequent  to  April  1,  1917,  and  prior  to  Feb- 
ruary 28, 1919,  whether  in  the  Begular  Army,  National  Army,  Na- 
tional Guard,  or  United  States  Army  or  other  brandi,  are  eligible 
for  original  enlistment  for  one  year  or  three  years,  provided  they 
have  not  enlisted  in  the  Regular  Army  prior  or  subsequent  to  those 
dates,  and  if  enlisted  for  three  years  are  entitled  to  payment  upon 
honorable  discharge  of  enlistment  allowance  of  $90. 

**  In  other  words,  service  during^  the  emergency  only  under  enlist- 
ment for  any  arm  or  branch  or  induction  made  between  April  2, 
1917,  and  February  28,  1919,  does  not  count  as  original  enlistment  in 
determining  eligibility  for  original  enlistment  under  act  of  June  4, 
1920.'* 

Your  questions  and  my  answers  thereto  are  as  follows: 

"(ff)  Is  consideration  to  be  given  to  prior  military  service,  other 
than  Regular  Army  service,  in  determining  what  constitutes  an 
original  enlistment  or  reenlistment  in  the  Regular  Army  under  the 
j>rovisions  of  section  27  ? 

*^  {b)  In  the  case  of  a  soldier  enlisted  on  or  after  June  4, 1920,  for 
a  period  of  three  years,  who  served  during  the  emer"^*  ik  y  under  an 
enlistment  in  the  Regular  Ai  my.  National  Guard,  or  National  Army, 
effected  subsequent  to  April  1, 1917,  and  prior  to  February  28, 1919 : 
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What  IS  the  status  of  such  soldier  with  reference  to  terms  *  original 

enlistment '  and  *  reenlistment/  as  used  in  section  27  of  the  act  ? 

"(c)  If  the  provisions  of  section  27  are  restricted  to  the  Regular 
Arniv  with  resjtect  io  prior  service,  is  the  term  'orif;in:il  enlistment ' 
applicable  to  men  who  have  had  previous  service  in  the  Kegular 
Army,  such  inen  havins  been  honorably  discharged  by  reason  of 
physical  disability,  purchase,  dependency,  or  other  cause,  prior  to  ez- 
piration  of  term  of  such  enlistment? 

^{d)  Does  the  term  '  reenlistment '  impose  any  restrictions  as  to  a 
minimum  period  of  time  served  in  a  prior  enlistment,  or  any  maxi- 
mum period  of  time  between  enlistmentSj  or  is  it  required  that  a 
soldier  shall  have  completed  the  full  period  of  active  service  pre- 
aeribed  under  former  contract  with  a  further  requirement  that  the  • 
reenlistment  be  effected  within  three  months  from  date  of  last  dis- 
charge i 

"(c)  In  the  case  of  a  soldier  enlisted  in  the  Rej^dar  Army  sub- 
aequent  to  February  28,  1919.  and  prior  to  June  4,  1920,  who  would 
otherwise  be  entitled  to  the  tnree  months'  bonus  provided  by  the  act 
of  May  11, 1908, 35  Stat,  109,  110,  upon  completion  of  three  or  four 
years'  active  service  subsequent  to  June  4,  1920,  under  decision  of  the 
comptroller  of  March  5,  1920,  20  Comp.  Dec,  716:  Does  section  27 
operate  to  deprive  such  soldier  of  such  bonus  ? 

"(/)  In  the  case  of  a  soldier  voluntarily  enlisting  in  the  Regular 
Army  for  a  period  of  one  year  under  the  act  of  February  28,  1919, 
40  Stat.,  1211,  and  discharged  upon  expiration  of  such  enlistment,  is 
such  snidier  entitled  to  the  enlistment  allowance  Ujpon  reenlistment 
on  or  after  June  4,  1920? 

^{g)  In  the  case  of  an  enlisted  man  voluntarily  reenlisted  under 
the  act  of  February  28,  1919,  whose  right  to  the  bonus  of  three 
months'  pay  provided  by  the  act  of  May  11,  1908,  was  established 
prior  to  June  4,  1920,  under  comptroller's  decision  of  March  5,  1920, 
and  whose  discharge  was  effected  subsc(|uent  to  June  4,  19*2(),  will 
such  enlisted  man  again  be  entitled  to  the  eidistment  allowance  upon 
reenlistment  ? 

"Example:  Private  A  enlisted  in  the  Begular  Armv  May  1,  1917, 
dischargea  May  31,  1919;  reenlisted  in  the  Regular  Army  June  11, 
1919,  for  a  period  of  one  year;  soldier's  jTrade  Slay  10,  1920,  private 
fifvt  class  (first  enlistment  period)  ;  paid  $99  bonus,  act  May  11,  1908, 
on  May,  1920,  pay  rolls  in  accordance  with  the  terms  of  comptroller's 
decision  of  March  5,  1920;  discharged  June  10,  1920,  reenlisted  June 
11,  1920:  Is  such  soldier  entitled  to  the  enlistment  allowance  pro- 
Tided  by  section  27  of  the  act  approved  June  4,  1920? 

"(A)  In  the  case  of  a  soldier  enlistinir  in  tlie  Rejndar  Army  for 
a  period  of  three  years  under  the  act  of  June  4,  1920,  who  may  be 
disdiarged  prior  to  expiration  of  term  of  service  and  later  reenlisted 
in  die  Regular  Armv:  Will  such  soldier  be  entitled  to  the  enlistment 
allowance  upon  reenlistment  f 

Questions  (a),  (5),  (c),  and  (d)  are  answered  by  stating  the  fol- 
lowing simpk  role  for  determining  what  constitutes  an  original 
enlistment  and  a  **  reenlistment "  in  the  Regular  Army  under  the 
prorisions  of  section  27  of  the  act  of  June  4, 1920, 41  Stat.,  775 : 
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If,  prior  to  June  4,  1920,  the  applicant  for  enlistment  by  con- 
tinuous service  in  the  Army  of  the  United  States  had  completed  an 
enlistment  period  of  not  less  than  three  years  (see  decision  of  Mar. 
5,  1920,  2(j  Comp.  Dec.,  715),  or  had  completed  an  enlistment  for 
the  period  of  one  year  made  under  the  act  of  February  28,  1919,  40 
Stat.,  1211,  his  enlistment  under  section  27  would  be  a  "  reenlistment 
in  tile  lie^nilar  Army;  but  if  he  had  not  completed  an  enlistment 
period  of  not  less  than  three  years,  or  had  not  completed  an  enlist- 
ment for  the  period  of  one  year  made  under  the  act  of  February  28, 
1919,  his  enlistment  under  section  27  would.be  an  original  enlist- 
.  ment^'  in  the  Ke«;ular  Army  within  the  meaninjr  of  said  section. 
For  definition  of  the  term  "the  Armv  of  the  United  States"  as  here 
used,  see  section  1  of  the  act  of  June  3,  19 IG,  39  Stat.,  1G6. 

Questions  (/)  and  {(/)  are  answered  in  the  affirmative. 

Questions  (e)  and  (//)  relate  to  the  future  and  will  be  answered 
when  spcciHc  cases  arise  and  are  submitted  with  a  full  statement  oi 
facts  as  to  service. 


ADTAVCS  PATIEBVTS  TO  00HTSACT0&— ZHTZBSST. 

Where  the  Guveruuient  agrees  by  supplemental  contract  to  make  partial  pay- 
ment after  imrtlal  performance,  but  before  completion  of  the  work  under 
the  original  contract  which  Is  delayed  through  the  fault  of  the  Govern- 

iTit»nt,  there  Is  no  oblipition  on  the  part  of  the  contractor  to  pay  Interest 
on  the  amounts  of  partial  payments  up  to  and  Including  the  date  of  com- 
pletion. 

Itaoliloa  by  ComptroUer  Warwiek,  Jvly  U*  1820: 

The  Electric  Furnace  Construction  Co.  by  application  filed  May 
21, 1920,  requested  revision  of  the  settlement  by  the  Auditor  for  the 
Navy  Department,  case  No.  214471  of  May  8,  1920,  disallowing  its 
claim  for  $3,804.33  interest  charges  at  5  per  cent  on  $64,000  from 
May  18, 1918,  to  July  25, 1919,  under  contract  No.  206,  and  modifica- 
tions thereof  for  furnishing  three  electric  furnaces  to  the  Navy 
Department,  Bureau  of  Yards  and  Docks,  at  various  points. 

The  contract  was  dated  August  16,  1917,  and  the  electric  fur- 
naces were  to  be  delivered  at  Mare  Island,  Puget  Sound,  and  Nor- 
folk Navy  Yards  within  five  months  at  a  total  cost  of  $152,800. 

By  supplementary  agreement  of  April  11,  1918,  it  was  agreed 
that  partial  payments  of  the  contract  price  should  be  made,  under 
the  provisions  of  the  act  of  August  22, 1911,  87  Stat.,  82 : 

u  •  •  •  not  to  exceed  80  per  cent  of  the  cost  of  raw  material 
assembled  and  held  for  work  under  this  contract,  such  payments  to 

bo  made  on  invoices  submit((<l  1)V  the  contr;i<  tor  with  certification 
from  inspector,  showin^r  in  <ict;iil  the  quantity  ainl  cost  of  the  ma- 
terial on  wliich  partial  payments  are  claimed,  and  stating  the  number 
of  outfits  which  can  be  manufactured  from  the  material,  tlie  in- 
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spector  to  certify  that  sacfa  percentage  of  material  entering  into  the 
manufacture  of  the  furnaces  is  on  hand. 

'*Tt  is  furthor  a<rreed  that  the  contractor  will  pay  interest  of  5 
i>er  CL'nt  on  the  amount  of  nioiiov  i>o  advanced  by  the  (iovi'rnmtiit 

*  *  * 

from  the  date  of  pay  ment  to  the  date  uf  iinal  delivery  and  acceotauce 
of  material  sufficient  to  liquidate  the  amount  of  adyances  maae." 

By  siip[)lementary  a<j:reement,  dated  July  20,  1018,  it  was  ajirecd — 

"For  the  payment  of  80  per  cent  of  the  total  amount  hereon,  such 
payment  to  be  made  only  upon  presentation  of  the  usual  bills  and 
certificate  showing  that  material  nas  been  received  at  the  respective 
navy  yards  concerned  in  good  condition." 

The  reason  for  the  payments  thus  stipulated  for  appears  to  have 
been  that  the  places  for  which  the  furnaces  were  desired  were  not 
ready  for  tlieir  instalhition  and  the  contractor  therefore  requested 
that  a  payment  on  account  be  made,  it  claiming  there  had  been  sent 
the  necessary  materials  to  erect  the  furnaces. 

The  act  of  August  22,  1911,  authorized  the  Secretary  of  the  Navy 
to  make  partial  payments  during  progress  for  work  done  under  con- 
tracts, but  that  the  payments  shall  not  be  made  "except  where  stipu- 
lated for,  and  then  only  in  accordance  with  contract  provisions." 
The  enactment  re<iuired  no  stipulation  for  interest  as  a  consideration 
for  making  such  payments,  and  apparently  contemplated  that  partial 
j>aynients  shall  be  stipulated  for  in  the  original  contracts,  rather 
than  by  modification  of  contracts. 

According  to  the  ternis  of  the  April  agreement  interest  was  to 
be  paid  from  the  date  of  payment  of  advances  to  date  of  final  delivery 
and  acceptance  of  material  sullicient  to  li(juidate  the  advances  made. 
Section  3648,  Revised  Statutes,  pnjhii)its  payments  in  advance  of 
service  rendered  or  work  performed,  and  the  act  of  U)ll  does  not 
give  authority  to  make  advance  i)ayments,  but  only  gives  authority 
for  partial  payments  for  work  <lone. 

If  supplementary  agreements  for  payments  before  completion  of 
the  entire  contract  were  proper,  it  was  because  of  tlie  delay  on  the 
part  of  the  (iovernnient.    15  Comp.  Due,  74:  20  id.^  307. 

In  the  final  payment  under  the  contract  the  interest  charge  was 
made  under  the  April  agreement  and  does  not  appear  to  have  taken 
the  July  agreement  into  consideration.  The  reason  for  the  July 
agreement  is  not  clear.  It  made  no  provision  for  interest  and  ap- 
parently superseded  the  April  agreement.  The  administrative  re- 
ports show  that  material  had  been  delivered  in  excess  of  the  amount 
when  the  partial  payment  was  made. 

The  facts  and  the  agrcmfnts  present  no  reason  for  charge  of  the 
interest  against  the  contractor,  and  on  revision  the  amount  disal- 
lowed is  hereby  allowed* 
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lommnuB  ov  vat  vob  ussnnov— vatt. 

The  action  of  the  Secretary  of  the  Navy  In  condoning  the  offense  of  destertion 
of  ail  enlisted  luaii  upnii  surrender  mid  extimshai  of  eiillstuicnt  and  In  reuinv- 
ing  the  luark  of  desertion  from  the  records,  except  when  erroneously  made, 
4oet  not  alter  the  fact  that  desertioo  actually  took  plice  ncr  authorize 
nftaiul  of  the  pay  and  allowances  forfeited  by  reaaon  Uianol 

Decision  by  Assistant  Comptroller  Force,  July  14,  1920: 

William  Kavaiiaugh,  formerly  fireman  first  class,  United  States 
Navy,  applied  March  25.  1020.  for  reconsideration  of  the  action  of 
this  office  under  date  of  January  31,  ll>2u,  in  sustaining  the  action  of 
tiie  xVuditor  for  the  Navy  Department  in  disallowin«j:  by  settlement 
(Case  No.  14G127)  dated  October  15,  1919,  his  claim  for  the  sum  of 
$18.81,  represcntinf:  a  balance  due  and  unpaid  at  the  time  of  his 
desertion  from  the  U.  S.  S.  Xashvi/le,  June  19,  1916. 

Reconsideration  is  now  a^kcd  bccau'^e  of  an  indorsement  of  the 
Bureau  of  Navijration,  dated  March  23,  1920,  "Since  the  writing  of 
referenco  (a)  tlie  mark  of  desertion  has  been  removed  from  this 
man's  record." 

The  facts  in  appellant's  case,  as  shown  by  the  records  of  the  Bureau 
of  Navigation,  are  that  while  held  as  a  prisoner  at  large,  awaitin*; 
trial  by  general  court-martial  for  disobedience  of  orders,  he  left 
the  U.  S.  8.  Xas/iville  on  June  19.  1916.  After  this  country  had  en- 
tered the  World  War  he  wrote  to  tlie  Navy  Department,  acknowledg- 
ing his  oiy('n--(',  expressing  regret  and  a  desire  to  return,  and,  if  pos- 
sible, clear  his  record.  He  was  advised  by  the  department  to  surrender 
himself  at  some  station  or  on  some  ship.  Upon  surrender  he  was 
adviseti  that  if  he  would  agree  to  extend  his  enli.stuient  for  two  years 
no  disciplinary  action  would  be  take  •  for  the  alleged  desertion.  The 
Bureau  of  Navigation  advised  the  commanding  oihcer  of  the  receiv- 
ing ship  at  New  York : 

"Inform  the  man  that  a  request  from  him.  at  the  expiration  of 
his  year  of  prob:ition,  for  the  removal  of  the  mark  of  desertion  will 

receive  consideration. 

I  know  of  no  law,  except  the  act  of  May  24,  19tK),  31  Stat.,  183, 
which  authorizes  the  Secretary  of  the  ^Sivy  to  remove  a  mark  of  de- 
sertion, and  this  law  covers  only  cases  of  men  who  served  in  the 
Civil  War.  The  Attorney  Geueral  has  held,  13  Op.  Atty.  Gen. 
200,  that  the  Secretary  ma}'  remove  a  mark  that  has  erroneously 
been  entered  in  a  man's  record,  and  this  opinion  is  concurred  in  by 
the  Supreme  Court  in  United  States  v.  Landers^  92  U.  S.,  77. 

The  facts  in  this  case  specifically  show,  despite  the  statement  to 
the  contrary,  that  the  mark  of  desertion  was  not  erroneously  entered 
against  tiiis  man,  and  was  not  removed  for  tins  reason,  but,  as 
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shown  by  the  letter  to  the  oommandin^  officer  from  the  Bureau  of 
Navigation,  was  done  in  consideration  of  an  extension  of  enlistment 
and  satisfactory  conduct  during  the  one  year  probationary  .period. 

In  14  Comp.  Dec,  412,  it  was  held: 

"Desertion  is  a  willful  absence  from  the  service  without  leave 
and  with  the  intent  of  not  returning,  and  forfeits  all  pay  and  al- 
lowances, including  retained  pa}'  accrued  at  the  time  it  takes  place. 
(Digest  2d  Comp.  Dec.  vol.  1,  sees.  697,  G90,  and  707;  id.  vol.  2,  sec. 
907  ;  2  Comp.  Dec.,  200  ;  4  id,  279) .  It  is  not  necessary  that  the  fact 
of  desertion  should  be  evidenced  by  the  jud^ent  of  a  court-martial; 
it  is  suflicient  if  it  appears  on  the  rolls.  Neither  is  it  inconsistent 
with  the  fact  of  desertion  that  the  claimant  was  restored  to  duty 
without  trial." 

I  am  accordingly  of  the  opinion  that  the  desertion  of  this  man 
was  an  accomplished  fact,  and  the  records  so  correctly  stated  it. 
The  action  of  the  Navy  Department  in  agreeing  to  condone  the 
offense  does  not  alter  the  fact  of  desertion.  Its  action  in  removing 
a  mark  of  desertion  alleging  the  entry  to  have  erroneously  been 
made  against  appellant's  name  amounts  only  to  an  entry  in  the 
records  contrary  to  the  facts  as  they  5u  tually  exist. 

Upon  the  facts  presented  payment  of  the  amount  due  June  Xd, 
1916,  is  not  authorized. 


BBWABM  FOX  aFFBBHBVIZOH  AVD  VKUYVKt  OF  ITAYAL  VBtlKTXU. 

Where  reward  for  upprehenslon  and  delivery  of  naval  dpserter  is  not  claimed 
until  after  discharge  of  the  deserter  froui  the  service,  preventiug  checliage 
of  the  amount  of  the  reward  against  tbe  aceoants  of  the  deserter,  the 
rairard  may  aevertheless  be  paid  to  the  person  legally  entitled  thereto  txom 
&e  appropriation  **TraDqN>rtatIon  and  Recruiting,  Bureau  of  NaTlgattollf** 
which  flpedflcally  coven  apptehenaton  and  delivery  of  deaertera. 

Aiditest  CompMler  f^re*  to  Xleat.  Oomeaador  B.  W.  Bom,  Valted  ftattt 
Btty,  7«l7  U,  1910: 

By  reference  of  the  commandant,  United  States  Naval  Training 
Station,  Great  Lakes,  III.,  dated  July  1, 1920, 1  have  your  letter  of 
June  25, 1920,  requesting  decision  whether  you  are  authorized  to  pay 
a  hill  submitted  for  apprehension  and  delivery  of  Melvin  JL  Williams, 
in  view  of  tbe  following  drcumstanoes: 

"2.  The  facts,  briefly,  are  as  follows:  Williams  was  dolivcred  at 
this  station,  17  April,  1920;  he  was  taken  up  on  the  roll  of  Lieut. 
0.  S.  Goff,  S.  C,  U.  S.  N.,  receiving  ship  disbursing  officer,  and  dis- 
charged from  the  service  7  May,  1920,  being  paid  $25.76  in  cash, 
previously  having  had  $26.45  checked  against  his  account  because  oi 
doertion;  reward  was  claimed  by  letter  20  May,  1920,  18  days  after 
discharge;  it  was  not  known  previously  here  tlit  a  reward  had  been 
offered  m  Williams'  case;  there  is  now  no  account  from  which  the 
teward  in  question  can  be  recovered. 

6Na3<>— 21— VOL  27  6 


Digitized  by  Google 


48 


DBCISIOKS  OF  THB  00MP7B0LLBK. 


"3.  While  the  appropriation,  *  Transportation  and  recruiting' 
specifically  covers  Apprehension  *and  delivery  of  deserters,'  the 
Ireasury  officials  insist  on  having  checked  against  the  accounts  of 
enlisted  men  in  question  the  amounts  of  such  rewards.  Said  checkage 
was  not  accomplished  in  this  case,  due  evidently  to  the  fact  that 
reward  was  not  claimed  until  OTer  a  month  after  the  man  had  bem 
delivered  and  about  two  weeks  after  he  had  been  discharged." 

It  appears  that  Melvin  Levine  Williams,  mess  attendant,  third 
dass,  unlisted  in  the  United  States  Navy  on  July  24,  1919,  for  four 
years,  and  that  the  commandant  United  States  Naval  Hospital, 
Hampton  Roads,  Va.,  declared  him  a  deserter  from  said  hospital 
from  December  17, 1919,  and  offered  a  reward  of  $50  for  his  delivery 
on  board  any  naval  vessel  or  at  any  navy  yard  or  naval  station,  said 
offer  of  reward  to  expire  22  months  after  Jidy  23,  1923,  the  date  of 
expiration  of  his  enlistment  It  further  appears  that  said  Melvin 
Levine  Williams  was  apprehended  and  delivered  at  the  United  States 
Naval  Training  Station,  Great  Lakes,  111.,  by  civil  authorities  on 
April  17, 1920;  that  the  civil  officer  who  delivered  him  did  not  leave 
his  name  or  any  credentials  authorizing  pa3rment  to  him  of  the 
reward;  that  no  reward  was  claimed  until  a  letter  dated  May  20, 
1920,  wns  received  from  the  chief  of  police,  Columbus,  Ohio,  in- 
quiring about  the  payment  of  the  reward. 

Article  3635,  Navy  Regulations,  1913,  authorizes  the  offering  of  a 
reward  not  exceeding  $50  for  the  delivery  of  a  deserter  into  the 
custody  of  the  naval  authorities  at  such  place  and  within  such  time 
as  may  he  prescribed  in  general  or  specific  instructions  issued  by  the 
Navy  Department. 

Whenever  such  a  reward  is  offered,  the  acceptance  of  the  offer,  as 
manifested  by  the  delivery  of  the  deserter  into  the  hands  of.  the 
naval  authorities  at  the  designated  place,  fixes  the  obligation  of  the 
Government  to  pay,  as  if  on  a  contract  obligation  to  pay  for  a  service 
rendered.   20  Com  p.  Dec,  768. 

The  offer  of  the  reward  and  the  performance  of  the  service  for 
which  it  was  offered  completed  the  contract,  and  the  officer  who 
performed  the  service  is  clearly  entitled  to  receive  the  reward  in 
accordance  with  tlie  terms  of  the  offer. 

I  liave  nothinir  before  me  which  conclusively  shows  that  said 
Melvin  Levine  Williams  was  delivered  into  the  hands  of  the  naval 
authorities  by  John  W.  Park.  However,  if  the  chief  of  police, 
Columbus,  Ohio,  certifies  that  Police  Oflicer  John  W.  Park  was  the 
individual  who  delivered  said  Melvin  Tvevine  Williams  into  the  cus- 
tody of  the  naval  authorities  at  the  United  States  Naval  Training 
Station,  (ireat  Lakes,  111.,  on  April  17,  1920,  on  the  evidence  now 
available  no  objection  is  perceived  to  the  payment  of  the  reward  to 
said  John  W.  Park  from  the  appropriation  "Transportation  and 
recruiting,  Bureau  of  Navigation." 
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Wufe  section  8  of  the  act  of  May  18,  1920.  41  Stat.,  6<)3,  provides  that  the  per- 
sonnel of  the  Coast  Guard  shall  receive  tlie  same  pay  and  allowances  as  pre- 
•eilbed  for  oorreeixMDdliig  grades  or  rattngs  and  length  of  sMrvloe  In  die 
Navy,  offlcoa  of  the  Ooaet  Guard  traveUng  under  oompeteot  orders  on  or 
after  May  18,  1920,  the  date  on  eald  act  became  operative  to  the 

extent  of  any  change  in  nllownncps,  may  not  be  paid  actual  and  necessary 
traveling  exin-nses,  but  arc  cniitU'd  to  mileage  only,  at  the  rate  of  8  cents 
per  mile  for  travel  in  the  United  States,  except  for  repeated  travel  between 
two  or  more  places  In  the  same  vldnlty  under  orders  from  the  Secretary 
of  the  Treasory  directing  that  actnal  and  necessary  cipcnsts  be  allowed. 

Atsistast  ComptroUer  Voree  to  Capt.  0.  B.  Joa^  Halted  States  Coast  Qiiazd» 

July  15,'  1920: 

I  have  jour  letter  of  June  15,  1920,  requesting  decision  whether 
you  are  authorized  to  pay  voucher  attached  thereto  for  actual  travel- 
ing expenses  of  Gunner  A.  J.  Sousa,  United  States  Coast  Guard,  in- 
curred in  performance  of  travel  under  the  following  orders  dated 

May  20,  1920: 

"Mr.  A.  J.  SousA, 

"  c/o  Commandant,  Coast  Ouard  Depots  South  Bdltimare^  Md, 
''Subject:  Travel  expense. 

"  Sir  :  The  travel  iioccssarv  to  the  execution  of  orders  directing  you 
to  proceed  to  Coast  (iuard  rieiuNiuarters,  Wjishington,  D.  C,  on  Fri- 
ilay,  May  21, 192U,  and  to  return  to  South  Baltimore,  ild.,  upon  com- 
pletion of  the  duties  involyed,  is  hereby  authorized.  Actual  neoes- 
fluy  traveling  expenses  are  alloiwed. 
fieqpectfull  V. 

"(Signed)         J.  IT.  Moyle, 

^AsHiatant  Secretary,'''' 

Section  8  of  the  act  of  May  18, 1920, 41  Stat.,  e03,  provides: 

^That  oommissioned  officers,  warrant  officers,  petty  officers,  and 

other  enlisted  men  of  the  Coast  Guard  shall  receive  the  same  pay, 
allowances,  :tnd  increases  as  now  are,  herein  are.  or  hereafter  may  b% 
prescribed  for  corresponding  grades  or  ratings  and  length  of  service 
in  the  Xavv :    *  * 

It  was  held  in  decision,  dated  July  7,  1920,  27  Conip.  Dec,  15, 
that  said  act  snhstitutes  for  all  prior  allowances  for  men  and  officers 
of  the  Coast  Guard  the  Navy  allowances,  and  that  to  determine  the 
right  of  such  officers  or  men  tb  any  particular  allowance  it  is  neces- 
sary to  determine  what  a  Jsavy  officer  or  man  of  correspondin/^  grade, 
rank,  or  ratin^r  is  entitled  to  in  like  circumstiuK cs  and  conditions. 

Since  the  travel  expenses  in  question  were  incurred  subsequent 
to  May  IS,  1920,  the  date  on  which  said  act  became  operative,  it 
follows  that  the  laws  which  prescribe  the  conditions  and  circum- 
stances m  which  officers  of  the  Navy  are  entitled  to  actual  traveling 
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expenses  and  mileage  also  govern  the  right  of  Gunner  Sousa  to  actual 
expenses  or  mileage  in  this  case. 

Under  act  of  March  8,  1901,  31  Stat,  1029,  officers  of  the  Navy 
are  entitled  to  mileage  at  8  cents  per  mile  for  travel  in  the  United 
States,  except  for  repeated  travel  between  two  or  more  places  in 
the  same  vicinity  under  orders  from  the  Secretary  of  the  Navy  di- 
recting that  actual  and  necessary  expenses  only  be  allowed. 

By  assimilation  the  act  of  May  18, 1920,  confers  on  the  Secretary 
of  the  Treasury  the  same  discretionary  authority  in  issuing  travel 
orders  to  ofHcers  of  the  Coast  Guard.  The  orders  in  question,  how- 
ever, do  not  authorize  repeated  travel,  nor  was  more  than  one  round 
trip  performed,  therefore  Gunner  Sousa  is  entitled  to  mileage  only 
for  the  travel  performed  under  said  orders. 

Accordingly  you  are  authorized  to  pay  to  Gunner  jSousa  mileage 
at  8  cents  per  mile  for  the  travel  in  question. 


nXBUIAL  &XVSOTX  TAXES— POXTO  &ICO. 

'  Under  proper  regulations  prescribed  in  the  maimer  Indicated  In  tlie  act  of 
Jane  29,  94  Stat,  629,  iirovldlng  for  Internal  revenue  taxes  in  Porto 
Rico,  tbe  deputy  coUeetor  of  internal  revenue  in  Porto  Rico  may  be  author- 
ized to  deposit  the  amount  of  sucli  taxes  wlien  and  as  oollocted  directly 
wltli  or  to  the  credit  of  the  tronsurer  of  Porto  Uico,  taking  appropriate 
receipts  to  be  used  as  the  basis  for  credit  In  the  accounting  required  to 
be  rendered  In  connectloa  tberewlth. 

Ooaivtroller  Werwiok  to  the  Seoretary  of  tbe  TTeMury,  Svlj  15,  ISSO: 
1  have  your  letter  of  July  6  requesting  decision  whether  you 
would  be  justified  in  issuing  instructions  to  Uie  collector  of  internal 
revenue  in  New  YorJc  to  direct  his  deputy  at  San  Juan,  P.  K.,  to 
deposit  internal  revenue  receipts  direct  with  the  treasurer  of  Porto 
Bico  when  and  as  collected." 

Under  the  existing  practice  revenues  collected  in  Porto  Rico  by 
the  United  States  deputy  collector  of  internal  revenue  are  de- 
posited to  the  credit  of  the  Treasurer  of  the  United  States,  taken  up 
by  the  collector  in  his  accounts  and  paid  to  the  treasurer  of  Porto 
Bico  upon  settlement  made  by  the  Auditor  for  the  Treasury  Depart- 
ment after  the  collector's  accounts  have  been  audited. 

It  appears  to  have  been  the  view  of  the  department,  or  the 
Bureau  of  Internal  Revenue,  that  this  procedure  is  required  by  the 
provision  of  section  3210,  Revised  Statutes,  which  reads: 

'*The  gross  amount  of  all  taxes  and  revenues  received  or  collected 

by  virtue  of  this  Title,  or  of  any  law  hereafter  enacted  providing 
internal  revenue,  shall  be  paid,  by  the  officers  receiving  or  collecting 
the  same,  daily  into  the  Treasury  of  tlie  United  States,  under  the 
instructions  of  the  Secretary  of  the  Treasury,  without  any  abatement 
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or  dodiiction  on  account  of  salary,  compensation,  fees,  costs,  charges, 
expenses,  or  cUums  of  any  description ;  *  • 

end  also  by  the  provision  in  the  act  of  May  10,  1916,  89  Stat,  86, 
which  reads: 

"That  collectors  of  internal  revenue  shall  pay  daily  into  the  Treas- 
ury of  the  United  States,  under  instructions  of  the  Secretary  of  the 

Treasury,  the  gross  amount  <  f  collections  of  whatever  nature, 
made  by  authority  of  law  *  *  *^  and  the  same  shall  be  covered 
into  the  Treasury  as  internal-revenue  collections :    *  * 

The  act  of  April  12,  1900,  31  Stat.,  77,  entitled  "  An  act  temporarily 
to  provide  revenues  and  a  civil  government  for  Porto  Rico,  and  for 
other  purposes,"  makes  certain  provision  with  reference  to  the  dispo- 
sition of  duties  and  taxes  collected  in  Porto  Kico  with  a  proviso  as 
follows : 

''That  as  soon  as  a  civil  government  for  Porto  Hico  shall  have  been 
orjranized  in  accordance  with  the  provisions  of  this  Act  and  notice 
thereof  shall  have  been  given  to  the  President  he  shall  make  procla- 
mation thereof,  and  thereafter  all  collections  of  duties  and  t&xes  in 
Porto  Rico  under  the  provisions  of  this  Act  shall  be  paid  into  the 
treasury  of  Porto  Rico,  to  be  expended  as  required  by  law  for  the 
government  and  benefit  thereof  instead  of  being  paid  into  the  Treas- 
ory  of  the  United  States." 

Section  1  of  the  act  of  June  29,  1906,  84  Stat,  6S0,  entitled  ''An 
act  to  provide  means  for  the  sale  of  internal-revenue  stamps  in  the 
island  of  Porto  Rico,"  provides: 

^  That  all  United  States  internal-revenue  taxes  now  imposed  by 
law  on  articles  of  Porto  Rican  manufacture  coming  into  the  United 
States  for  consumption  or  sale  may  hereafter  be  paid  by  affixing  to 
such  articles  i)efore  sliipment  thereof  a  proper  United  States  internal- 
revenue  stamp  denoting  such  pavment,  and  for  the  purpose  of  carry- 
ing into  effect  the  provisions  of  this  Act  the  Seeretanr  of  the  Treasury 
is  authorized  to  grant  to  such  collector  of  internal  revenue  as  may 
be  recommended  by  the  Commissioner  of  Internal  Revenue,  and  ap- 
proved by  the  Secretary,  an  allowance  for  the  salary  and  expenses  of 
a  deputy  collector  of  internal  revenue,  to  be  stationed  at  San  Juan, 
Porto  Hico,  and  the  appointment  of  tiiis  deputy  to  be  approved  by 
the  Secretary. 

**The  collector  will  place  in  the  hands  of  such  deputy  all  stamps 

necessary'  for  the  payment  of  the  proper  tax  on  articles  produced  m 
Porto  Rico  and  sliij)ped  to  the  United  States,  and  the  said  deputy, 
upon  proper  payment  made  for  said  stamps,  shall  issue  them  to 
manufacturers  in  Porto  Rico.  All  such  stamps  so  issued  or  trans- 
ferred to  said  deputv  collector  shall  be  charged  to  the  collector  and 
be  accounted  for  by  aim  as  in  the  case  of  other  tax-paid  stamps. 

"The  deputy  collector  assigned  to  this  duty  shall  perform  such 
other  work  in  connection  with  the  inspection  and  stampinj^  of  such 
artides,  and  shall  make  such  returns  as  the  Commissioner  or  Internal 
Revenue  may,  by  regulations  approved  by  the  Secretary  of  the 
TreasQiy,  direct,  and  all  provimons  of  existing  law  relative  to*  the 
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appointment,  duties,  and  compensation  of  deputy  collectors  of  in- 
ternal revenue,  including  office  rent  and  other  necessary  expense, 
shall,  so  far  as  applicahle,  apply  to  the  deputy  collector  of  internal 
revenue  assigned  to  duty  under  the  provisions  of  this  Act." 

Section  0  of  the  act  of  March  2, 1917, 39  Stat,  954,  provides : 

*  '"That  the  statutory  la^  of  the  United  States  not  locally  inap- 
plicable, except  as  hereinbefore  or  hereinafter  otherwise  pro\nded, 
shall  have  the  same  force  and  effect  in  Porto  Rico  as  in  the  United 
States,  except  the  internal-revenue  laws:  Provuhd,  Jimrevcr^  That 
hereafter  all  taxes  rollwHed  under  the  internal-revenue  laws  of  the 
United  States  on  articles  produced  in  Porto  Rico  and  transported 
to  the  United  l^tes  or  consumed  in  the  island  shall  be  covered  into 
the  Treasury  of  Porto  Rico.** 

The  act  of  June  29,  lOOG,  provides  the  means  and  procedure  for 
the  collection  of  the  taxes  now  under  consideration,  and  section  9 
of  the  act  of  March  2,  1917.  directs  that  such  taxes  shall  be  covered 
into  the  Treasury  of  Porto  Rico.  This  latter  provision  clearly  ex- 
empts these  taxes  from  the  operation  of  the  act  of  May  10,  1916, 
hereinbefore  quoted,  and  I  am  of  opinion  that  the  provision  in  the 
act  of  June  29, 1906,  directing  that  the  deputy  collector  charged  with 
the  duty  of  collecting  these  taxes  ^  shall  make  such  returns  as  the 
Commissioner  of  Internal  Revenue  may,  by  re<?ulations  approved 
by  the  Secretary  of  the  Treasury,  direct "  is  sufficient  authority  for  a 
departure  from  the  procedure  prescribed  in  section  3210,  Revised 
Statutes,  for  collectors  of  internal  revenue  generally. 

You  are  advised,  therefore,  that  there  is  no  legal  objection  to  a 
proper  regulation,  prescribed  in  the  manner  indicated  in  the  act  of 
June  29,  1906,  directing  that  the  deputy  collector  at  San  Juan  de- 
posit the  amount  of  these  taxes  when  and  as  collected  with  or  to  the 
credit  of  the  treasurer  of  Porto  Rico,  taking  thenfdr  appropriate 
'  receipts  to  be  used  as  the  basis  for  credit  in  the  accountmg  which  he 
is  required  to  render.  In  this  connection  see  10  Comp.  Dec.,  866; 
22  M^..  74. 


HOirOEABLB-BIIOKAME  aRATUITT— FAVT. 

Where  an  enlisted  man  of  the  Navy  was  honorably  discharged  prior  to  the 
approval  of  the  act  of  May  18,  1920,  41  Stat.,  602,  prnntinc:  rortain  innvases 
In  pay,  and  reenllsted  within  four  inoutlis  of  said  dlschuifie  hut  not  until 
after  May  18,  1920,  his  honorable-Ulschurge  gratuity  or  reeulistiiient  bonus 
of  four  months'  pay  under  the  act  of  August  22, 1012,  87  Stat,  831,  should 
be  compnted  at  the  did  rate  of  pay  for  the  period  between  discharge  and 
May  18,  1920,  and  at  the  new  rate  of  pay  prescribed  by  said  act  of  May  18, 
1920.  for  the  period  BubMQnent  to  that  date  necessaiy  to  make  up  tbt 
four  months. 
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All  enlisted  nsn  of  tiw  Mavy  honorably  dlacharged  on  account  of  ezplratloo 

of  enllstmont  prior  to  January  1,  1920,  who  rpenllsts  within  one  year 
of  SMch  tlischarjio  but  not  until  after  May  18,  1920,  Is  entitled  to  honorahlo- 
dbcbarge  gratuity  or  reenllstment  l)onua  of  four  mootbs*  pay  at  the  rate 
Iw  was  receiving  at  date  of  discharge,  the  Increases  authorised  by  tJie  act 
of  llaj  18,  1920,  41  Stat,  002,  not  entering  Into  the  computation,  there 
having  been  no  service  between  January  1,  1020,  and  May  18,  1820. 

Ad  enliste<l  man  of  the  Navy  honorably  dlschargiHl  between  January  1,  1920, 
and  May  18.  1020,  who  reenllsted  during  that  i)eriod  within  four  nionth.s 
from  such  discharge,  ia  entitled  to  have  Ids  honorable-discharge  gratuity 
or  reenilstment  bonus  of  four  months'  pay  computed  at  the  increased 
rates  of  pay  aatborlsed  by  the  act  of  May  18,  1920,  41  Stat,  O02,  sudi 
Increase  being  eitective  from  January '1,  1920. 

Where  an  enlisted  man  of  the  Navy  was  honorably  discharge*!  prior  to  January 
1,  1920,  and  reenlisted  within  four  months  of  said  di.schar^re  but  not  until 
after  January  1,  1920,  his  honorable-discharge  gratuity  or  reenlistwent 
bonus  of  four  months^  pay,  under  the  act  of  August  22, 1012,  87  Stat,  881, 
should  be  computed  at  the  old  rates  of  pay  for  the  period  between  dls- 
charpe  and  January  1.  1920,  and  at  the  new  rates  of  pay  pre-scrliwl  by  the 
act  of  May  IS.  1920,  41  Stat.,  G02.  for  the  period  Bubeequent  to  January  1, 
1920,  necessary  to  make  up  the  four  months. 

Members  of  Che  Naval  Beoerve  Force  on  active  duty  who  are  transferred  to 
the  Regular  Navy  after  January  1, 1920,  are  entitled  to  have  Oieir  honor- 
sble-discharge  gratuity  or  reenilstment  bonus  of  four  months'  pay  com- 
puted on  the  new  rates  of  pay  authorized  by  the  act  of  May  IS,  1020, 
41  Stat.,  G02,  made  efTectivo  from  January  1,  1020;  and  where  the  transfer 
occurred  prior  to  January  1,  1920,  but  within  four  months  of  that  date, 
the  honorable-dlsdiarge  gratuity  should  be  computed  at  tite  old  rates  of 
pay  for  the  period  between  date  of  transfer  and  January  1,  1920,  and  at 
tb»  new  rates  of  pay  for  the  period  subsequent  to  that  date  necessary 
to  make  up  the  four  months. 

Members  of  the  Fleet  Naval  Ke.serve  transferred  thereto  from  the  Kefjular 
Navy  at  expiration  of  enlistment  after  16  years'  service,  who  are  dis- 
diaiged  tm  w  after  May  18, 1920,  and  during  the  period  of  tix  months  after 
Usy  18,  1920,  reenllst  in  the  Begular  Navy  within  one  year  of  the  dale 
of  their  transfer  to  the  Fleet  Naval  Reserve,  are  entitled  to  honorable 
discharge  gratuity  or  reenilstment  bonus  of  four  months'  pay. 

Aiilitant  Comptroller  Voree  to  the  Secretary  of  the  Kavy,  July  16,  1980. 

I  have  your  letter  of  June  14.  1920,  a.s  follows : 

"The  act  of  18  May,  1920,  authorizes  increase  in  the  base  pay  of 
enlisted  ratings  commencing  1  January,  1920,  and  provides: 

"*See.  9.  That  nothing  contained  in  this  Act  shall  he  constnied 
as  granting  &nj  hmck  pay  or  allowances  to  any  officer  or  enlisted 
man  whose  active  service  shall  have  terminatet^  subsequent  to  De- 
cember 31,  1919,  and  prior  to  the  approval  of  this  Act,  unless  such 
officers  or  enlisted  men  shall  have  been  recalled  to  active  service  or 
shall  have  been  reenlisted  prior  to  the  approval  of  this  Act. 

***Sec.  10.  That  any  enlisted  man  or  apprentice  seaman  who  shall 
reenlist  in  the  Navy  within  one  year  from  the  date  of  his  discharge 
therefrom  shall,  upon  such  reenilstment,  be  entitled  to  and  shall  re- 
ceive the  same  benefits  as  are  now  authorized  by  law  for  reenlistment 
within  four  months  from  date  of  last  discharge  from  the  service: 
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Provided,  That  this  section  shall  become  inoperatiYe  six  months  after 

the  date  of  the  approTal  of  this  Act.' 

*  *  *   .        *  *  «  • 

***Sec.  13.  That  the  provisions  of  sections  1,  3,  4,  5,  and  6  of  this 
Act  shall  remain  effective  until  the  close  of  the  fiscal  year  ending 
June  dO,  1922,  unless  sooner  amended  or  repealed :  Provuled,  That  the 
rates  of  pay  prescribed  in  sections  4  and  6  hereof  shall  be  the  rates 

of  pay  during]:  the  current  enlistment  of  all  men  in  active  service 
on  the  date  of  the  approval  of  this  Act,  and  for  those  who  enlist,  re- 
enlist,  or  extend  their  enlistment,  prior  to  July  1,  1922,  for  the  term 
of  such  enlistment,  reenlistment,  or  extended  enlistment:  *  *  •* 
The  act  of  22  August,  1912,  87  Stat.  8dl,  amending  section  1578» 
Bevised  Statutes,  provides: 

" '  If  any  enlisted  man  or  apprentice,  being  honorably  discharged, 
shall  reenlist  for  four  years  within  four  months  thereafter,  he  shall, 
upon  presenting  his  honorable  <lischar«::e  or  on  accounting  in  a  satis- 
factory manner  for  its  loss,  be  entitled  to  a  gratuity  of  four  months' 
pay  equal  in  amount  to  that  which  he  would  have  received  if  he  had 
been  employed  in  actual  service ;   •    •    • ' 

"  The  act  of  11  July,  1919,  41  Stat.  139,  authorizes  the  transfer  of 
enrolled  members  oi  the  Naval  Reserve  Force  to  the  Kegular  Navy 
and  provides : 

"*That  enrolled  men  so  transferred  shall  be  entitled  to  and  re- 
oehre  the  same  pav,  rights,  privileges,  and  allowances  in  all  respects 
as  now  provided  by  existing  law  tor  men  regularly  discharged  and 
reenlisted  immediately  upon  expiration  of  their  full  four-yesr  en* 
listment  in  the  Koguhir  ^avy  or  Marine  Corps.' 

"  Your  decision  is  requested  as  to  the  rate  of  pay  that  should  be 
used  in  computing  the  amount  of  honorable-discharge  gratuity  pay- 
able under  the  above  law  in  the  following  cases: 

*'  1.  An  enlisted  man  honorably  discharged  on  account  of  expira- 
tion of  enlistment  1  May,  1920;  reenlisted  for  four  3'ears  1  June,  1920, 

"  2.  An  enlisted  man  honorably  dischargetl  on  account  of  expira- 
tion of  enlistment  1  November,  1919,  and  reenlisted  1  June,  1920. 

'*3.  An  enlisted  man  honorably  discharged  on  account  of  expira- 
tion of  enlistment  1  April,  1920,  and  reenlisted  1  May,  1920. 

"4.  An  enlisted  man  honorably  discharged  on  account  of  expira- 
tion of  enlistment  1  November,  1910,  and  reenlisted  1  May,  1920. 

"5.  An  enlisted  man  honorably  discharged  on  account  of  expira- 
tion of  enlistment  1  November,  1919,  and  reenlisted  1  February,  1920, 

**6.  In  the  case  of  members  of  the  Naval  Reserve  Force  trans- 
ferred to  the  Begular  Navy,  the  following  questions  are  submitted 
for  decision : 

"(fl-)  Tliose  transferred  to  rlio  Regular  Navy  1  May,  1920. 
Those  transferred  to  tlie  Kegular  Navy  1  June,  1920. 

••(c)  Those  tran.'sferred  to  the  Kegular  Navy  1  December,  1919. 

*^7.  Is  an  enlisted  man  of  the  ^vy  who  was  transferrad  to  the 
Fleet  Naval  Reserve  after  sixteen  years  service  1  October,  1919. 
entitled  to  the  benefits  of  the  Act  of  18  May,  1920,  authorized  for  men 
reenlisting  in  the  Navy  within  one  vear  from  date  of  discharge,  pro- 
vided he  is  discharged  from  the  ^^leet  Naval  Reserve  at  his  own 
request  and  reenlists  in  the  Navy  prior  to  1  October,  1920." 
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In  answering  your  quesdons  the  term  " old  rate**  refers  to  the  rate 
of  pay  in  effect  prior  to  the  act  of  May  18,  1920,  41  Stat.,  601,  and 
the  term  **new  rate**  refers  to  tiie  rates  of  pay  prescribed  by  said 
act  of  May  18,  1920.  Your  questions  are  answered  as  follows: 

L  The  prior  enlistment  having  terminated  subsequent  to  Deoember 
81, 1919,  and  the  reenlistment  not  having  taken  place  prior  to  the 
approval  of  the  act  of  May  18, 1920,  the  honorable-discharge  gratuity 
should  be  computed  for  sixteen  days,  corresponding  to  the  period 
May  2-17,  1920,  at  the  old  rate  and  for  three  months  and  fourteen 
days,  necessary  to  make  up  the  four  months,  at  the  new  rate. 

2.  The  discharge  having  occurred  prior  to  December  81, 1919,  and 
the  reenlistment  having  taken  place  after  the  approval  of  the  act  of 
May  18, 1920,  the  honorable-discharge  gratuity  should  be  computed 
tt  the  old  rate. 

3.  The  discharge  and  reenlistment  having  both  been  accomplished 
betweoi  January  1  and  May  18,  1920,  and  the  enlistment  having 
ooeorred  in  four  months*  peHod,  the  honorable-discharge  gratuity 
should  be  computed  at  the  new  rate. 

i.  No  honorable  discharge  gratuity  payable.  See  26  Comp.  Dec., 
1085. 

5.  The  discharge  having  taken  place  prior  to  Deoember  81, 1910, 
sad  the  reenlistment  having  been  accomplished  prior  to  May  18, 
19S0,  and  within  four  months  of  discharge,  the  honorable-discharge 
gntnity  should  be  computed  for  one  montii  twenty-nine  days,  cor- 
responding  to  the  period  November  2  to  December  81, 1919,  at  the 
old  rate,  and  for  two  months  one  day,  necessary  to  inake  up  four 
months,  at  the  new  rate. 

The  answers  to  question  8  are  based  on  the  assumption  that  the 
noember  was  eitiier  on  active  duty  or  called  to  active  duty  and  was 
transferred  to  the  Regular  Navy  on  the  dates  named  and  if  the  date 
ins  prior  to  May  18,  1920,  that  he  was  in  the  service  on  the  last- 
named  date.  The  answers  are  as  follows : 

(a)  At  the  new  rate. 

(()  At  the  new  rate. 

(c)  At  the  old  rate  for  one  month,  corresponding  to  the  period' 
Beoonber  1  to  81, 1919,  and  at  the  new  rate  for  three  months  neces- 
sary to  make  up  the  four  months. 

7.  If  the  transferred  member  of  the  Fleet  Naval  Beserve  be  so 
discharged  on  or  after  May  18, 1920,  and  shall  reenlist  in  the  Begular 
Navy  within  one  year  of  the  date  of  his  transfer  to  the  Fleet  Naval 
Beserve  when  made  at  expiration^ of  enlistment,  he  would  acquire 
a  right  to  honorable-discharge  gratuity.  See  28  Comp.  Dec,  585.  . 
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OOimXTXB. 

Under  the  act  of  May  29,  1920,  41  Stat.,  688,  all  branches  of  the  Government 
service,  either  In  the  District  of  Columbia  or  the  field,  are  required  to 
irarchaae  typewrittng  machtneB  during  tbe  flacal  jbbt  1821  trcm  fbe  Borpliis 
madilnes  in  tlie  atoek  of  the  General  Snppljr  Oommittee,  and  are  autiioriaed 
to  purchase  in  the  open  mnrkot  only  when  the  Oeneral  Supply  Oommittee 
is  unable  to  fumiah  serviceable  machines. 


Comptroller  Warwick  to  the  chairman,  Interitate  Commeree  Commiuion,  Jaly 
1«»  IMO: 

1  have  your  letter  of  «hily  8  requesting  decision  as  follows: 

"The  General  Schedule  of  Supplies  for  the  fiscal  year  1921,  under 
section  7,  contains  the  prices  for  which  Underwood  typewriters  can 
be  purchased  during  the  current  fiscal  year,  with  the  proviso  that 
the  prices  quoted  cover  transportation  charges  for  delivery  to  any 
Government  official  in  the  cities  of  Washington,  D.  C,  New  YorJ^ 
N.  Y.,  and  Hartf<^rd,  Conn.,  and  the  obtaining  of  exchange  machines 
from  the  same  or  any  other  Government  official. 

"Section  4  of  the  act  making  appropriations  for  the  legislative, 
executive,  and  judicial  expenses  of  the  Grovemment  for  the  fiscal 
year  ending  June  80, 1921,  and  for  other  purposes,  reads  in  part  as 
follows  : 

"*That  no  part  of  any  money  appropriated  by  this  or  any  other 
act  shall  he  used  during  the  fiscal  year  1921  for  the  purchase  of  any 
tvpewriting  machine  at  aprice  in  excess  of  the  lowest  price  paid  by 
f»e  Government  of  the  United  States  for  the  same  maire  and  sub- 
stantially  the  same  model  of  machine  during  the  fiscal  year  1919, 
such  pric^  shall  include  the  value  of  any  typewriting  machine  <Mr 
machines  given  in  exchange,  but  shall  not  apply  to  special  prices 
granted  on  typewriting  machines  used  in  schools  of  the  District  of 
Columbia  or  of  the  Indian  Service, 

**The  Chicago  office  of  our  Bureau  of  Valuation  desires  to  pur- 
chase five  Model  3  14-inch  Underwood  typewriters,  and  to  turn  in 
at  the  established  exchange  value  five  Model  5  Underwood  type- 
writers which  were  purchased  by  the  commission  during  the  ^scal 
years  1914  and  1916. 

^  In  view  of  the  proviso  in  the  General  Schedule  of  Supplies,  the 
commission  would  oe  required  to  bear  the  transportation  charges 
either  from  New  York,  N,  Y.,  Hartford,  Conn.,  or  Washington, 
D.  C,  to  Chicago,  Til.,  which  would  have  the  effect  of  increasing  the 
cost  of  the  typewriters,  inasniu'^h  as  the  prices  quoted  in  the  (leneral 
Schedule  contracts  previous  to  the  fiscal  year  1921  provided  that 
the  prices  quoted  in  the  schedule  cover  the  transportation  charges 
for  delivery  to  any  Government  official  in  the  United  States  and  the 
obtaining  of  exchange  machines  from  the  same  or  from  any  other 
Government  official. 

"  Your  decision  is  therefore  requested  as  to  wliether  or  not  in  view 
of  the  provisions  contained  in  section  4  of  tlie  legislative  act,  this 
oommiBsion  will  be  authorized  to  pay  transportation  charges  on 
irpewritin^  machines  when  delivery  is  to  he  made  to  cities  other 
tnan  Washmgton,  D.  C,  New  York,'N.  Y.,  and  Hartford,  Conn." 
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The  second  para<^raph  of  section  4  of  the  act  of  May  29,  1920,  41 
Stat.,  688,  provides: 

"All  purchases  of  typewritings  machines  during:  the  fiscal  year 
1921  by  the  various  branches  of  the  Government  of  the  United  States 
for  use  in  the  District  of  Columbia  or  in  the  held,  except  as  herein- 
ifter  proyid«d,  dudl  be  made  from  the  eurplus  machineB  in  the  stock 
of  the  General  Supply  Committee.  The  War  Department  shall 
furnish  the  General  Supply  Conmiittee,  immediately  upon  the  ap- 
proval of  this  Act,  a  complete  inventory  of  the  various  makes,  models, 
and  classes  of  typewriters  in  its  possession,  the  condition  of  such 
machines,  and  the  point  of  storage,  and  shall  turn  over  to  the  Gen- 
eral Supply  Committee  such  typewriting  machiuM  in  such  quaatities 
u  the  oeiBretary  of  the  Treasury  from  time  to  time  may  call  for 
specific  reouisition  for  sale  to  the  various  services  of  the  GrOvem- 
ment.  If  tne  General  Supply  Committee  is  iinnble  to  furnish  service- 
able machines  to  any  branch  of  the  (jovernment,  it  shall  furnish  un- 
serviceable machines  at  current  exchange  prices  and  such  machines 
shall  then  be  applied  by  the  branch  of  tne  Goyemment  receiTing 
tkm  as  part  payment  for  new  machines  from  commercial  aouzcea 
in  accorctence  with  the  prices  fixed  in  the  preceding  paramph. 

It  does  not  appear  from  your  letter  that  the  General  Supply  Com- 
mittee is  unable  to  fuxnish  serviceable  typewriting  machines  for 
the  use  of  the  office  named  in  your  letter.  In  the  absence  of  such  a 
showing  the  question  raised  by  you  is  a  moot  question  which  I  must 
decline  to  decide. 


lOHOEVITT  PAT— OFFICERS  OF  PUBLIC  HEALTH  SERVICE. 

The  provision  In  the  act  of  March  6,  1920,  41  Stat,  507,  that  officers  of  the 
Public  Health  Service  shall  be  credited  with  service  In  the  Army,  Navy, 
Uarioe  Oofpe,  and  Coast  Guard  In  oomputlnff  lonteflty  pay,  it  applleeble 
to  as  ofBcen  of  the  Public  Healfh  Serrlce,  wliether  eommliBiooed  or  not. 

who  are  entitled  by  law  or  by  regulation  having  the  toroe  and  effect  of  law 
to  longevity  pay,  that  Is.  to  a  periodical  percentage  increase  in  salazy 
based  on  length  of  service. 

OmptnUer  Warwiek  to  tks  lesNtary  of  Hio  Tnmtj,  Jalj  17,  IMO: 

By  your  indovsement  of  July  6  on  a  letter  addressed  to  you  by 
Uw  surgeon  general  of  the  Public  Health  Service,  decision  is  re- 
quested  whether  pharmadste  in  the  Public  Health  Service  are 
entitled  to  the  benefits  of  the  provision  in  the  act  of  March  6»  1920, 
41  Stat,  507,  which  reads: 

"Officers  of  the  Public  Health  Service  shall  l)e  credited  with 
nrvioe  in  the  Army,  Navv,  Marine  Corps,  and  the  Coast  Guard  in 
oomptitmg  longevity  pay. 
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This  proyinon  is  not  limited  in  its  applicaitioa  to  oommiafldoiied 
officers,  but  is  applicable  to  all  officers  of  the  Public  Health  Senriofr 
who  are  entitled  to  longevity  pay.  It  does  not  give  the  right  tjO  re- 
ceive longevity  pay  to  any  dass  of  officers  not  entitled  thereto  under 
other  laws.  It  merely  indicates  the  service  which  shall  be  credited 
in  computing  longevity  pay  in  the  case  of  officers  otherwise  entitled 
thereto. 

You  are  advised,  therefore,  that  all  officers  of  the  Public  Health 
Service,  whether  commissioned  or  not,  who  are  entitled  by  law  or  by 
regulation  having  the  force  and  effect  of  law  to  longevity  pay,  that  is 
to  say,  to  a  periodical  percentage  increase  in  salary  based  on  length 
of  service,  are  entitled  to  the  benefits  of  the  provision  hereinbefone 
quoted. 


PUBCHASE  OF  SILVEK. 

Aladn  Is  a  part  of  the  Uaited  States  within  th«  meanliiK  of  tiie  act  of  Ainll  28, 

1918,  40  Stat.  535,  authorizing  the  melting  and  breaking  up  of  standarA 
silver  dollars  to  soil  as  bullion  and  r«'qulrlng  the  purchase  at  $1  per  ounce 
of  an  equal  jiniount  of  silver  of  the  product  of  mines  situated  In  the  TTnlto*! 
States  and  of  reduction  works  so  located ;  but  the  PhiUi^ine  Islands,  to 
which  the  laws  of  the  United  States  do  not  generally  apply,  are  not  a  part 
of  the  United  States  within  the  meaning  of  said  act 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  Jnly  19,  1920: 

I  have  your  letter  of  July  15,  1920.  inquirinp^  whether  Alaska  and 
the  Philippine  Islands  are  entitled  to  be  included  within  the  provi- 
sions of  the  act  of  April  23,  1918,  40  Stat.,  535,  authorizini;  pur- 
chasing silver  "the  product  of  mines  situated  in  the  United  States 
and  of  reduction  works  so  located.** 

Alaska  is  a  Territory  of  the  United  States  and  may  be  considered 
as  included  in  that  term  as  used  in  said  act.  See  act  of  August  24, 
1912,  37  Stat.,  512. 

The  Pliilippine  Islands  are  not  within  the  term  used  as  generally 
understood,  and  the  laws  of  the  T"^nited  States  do  not  o:enerally  in- 
clude those  islands.  See  section  5,  act  of  August  29,  1916,  39  Stat., 
545.    Also  17  Com  p.  Dec,  525. 

The  in<juii y  as  to  Alaska  is  answered  affirmatively  and  as  to  the 
Philippine  Islands  negatively. 
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Under  the  act  of  May  22,  1920,  41  SUt,  614,  providing  for  the  retirement  of 
cnployeet  In  the  clasalfled  dvil  service,  deductions  of  2)  per  cent  are 
nqolnd  to  be  made  from  the  compensation  of  employees  of  the  Qeologlcal 

Surrey  paid  by  a  State  durinp  the  period  such  ««niployoes  an*  temporarily 
fnrloTiRhitl  from  the  Government  service  for  tlie  punH)se  of  enpiylng  in 
cooperative  work  with  the  State,  Two  and  one-half  per  cent  of  tlie  total 
taide  cowpensstton  of  tlw  employees,  indudlng  the  part  paid  by  the  State, 
duMld  be  transCerred  to  the  retirement  fond  from  the  approprlatlomi  made 
ttwrefbr,  and  the  State  directed  to  tmnsmit  2)  per  cent  of  the  compensa< 
tfon  as  It  pays  the  employees,  to  be  credited  to  the  proper  appropriation 
wblcli  was  charged  with  the  f uU  amount  transferred  to  the  retirement  fund. 

CUBplnller  Wanriek  to  the  leeretary  of  the  Interior,  July  M,  10tO: 

I  have  your  sabmission  of  July  15, 1920,  whether  retirement  deduc- 
tions under  the  act  of  May  '22,  1920,  41  8tat.,  614,  are  applicable  to 
employees  of  the  Geological  SuiVey  during  the  period  while  they 
are  absent  on  furlough  without  pay  in  making  topographic  and 
geolorric  maps  and  investigation  of  water  resources  for  States. 

It  appears  that  by  an  order  issued  by  the  Secretary  of  the  Interior 
Janoaiy  13, 1908,  the  Geological  Surrey  does  this  work  in  coopera- 
tion with  the  States,  each  paying  one-half  of  the  total  expense,  but 
by  reason  of  the  appropriatiim  conditions  affecting  the  States  it  has 
been  found  desirable  to  have  the  GoTemment  employees  paid  direct 
by  the  States  on  their  pay  rolls,  and  for  this  reason  the  employees 
are  fnrloughed  as  stated.  1  understand  this  is  not  a  matter  of  choice 
with  the  employee— 4hat  is  to  say,  he  is  not  obtaining  a  furiough  for 
tbe  purpose  of  employment  with  the  State,  but  that  it  is  in  the 
performance  of  his  duties  as  an  employee  of  the  Geological  Survey. 

The  act  of  May  22,  1920,  in  section  3,  directs  that  absences  in 
excess  of  six  months  shall  be  excluded  in  computing  length  of  serv- 
ice for  the  purposes  of  said  act  There  is  also  a  direction  in  section 
10  that  upon  reinstatement  of  an  employee  credit  for  past  service 
nndeied  subsequent  to  the  date  of  the  act  shall  be  granted  only  upon 
deposit  with  the  Treasurer  of  the  United  States  of  .the  amount  of 
each  deductions,  with  interest,  as  would  have  been  made  for  periods 
of  actual  s»vice. 

I  would  consider  the  status  of  the  employees  referred  to  as  requir- 
ing them  to  make  payment  of  the  2|  per  cent  retirement  deductions 
from  that  portion  of  their  salaries  paid  by  the  States,  and  that  they 
tn  not  in  such  a  status  of  absence  as  to  exdnde  their  services  with 
tile  State  from  being  considered  a  part  of  the  service  as  a  Govem- 
ment  employee.  The  2)  per  cent  of  the  full  salary  of  the  employee, 
indnding  the  part  paid  by  the  State,  should  be  transferred  to  the 
ntirement  fund  from  the  appropriation  by  your  department;  and 
tbe  State  should  be  directed  to  transmit  to  you  2|  per  cent  of  the 
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salary  as  it  pays  the  employee,  its  pay  rolls  to  show  97^  per  cent  of 
base  pay  paid  the  same  as  the  Government  pay  rolls.  The  2^  per 
cent  transmitted  by  the  State  is  authorized  to  be  placed  to  the  credit 
of  the  proper  appropriation  of  the  Geological  Survey,  which  was 
charged  with  the  full  amount  transferred  to  the  retirement  fund. 

The  matter  of  cooperative  work  with  the  State  is  one  in  which  the 
provisions  of  the  act  of  March  3,  1917,  39  Stat.,  1106,  prohibiting  the 
Government  salary  of  an  official  or  employee  from  beinp:  supple- 
mented by  outside  sources  excepting  State  contributions,  etc,  have 
no  application. 


TOITED  STATES  COKMISSIONERS— FEES  FOR  ISSTTINQ  WARRANTS  OF 
ARREST  FOE  VIOLATIONS  OF  INTERNAL-REVENUE  LAWS.. 

Where  fhe  appointments  of  deputy  eoltectorli  of  Internal  revenue  are' made 
wlChoot  authority  of  law,  hot  there  ia  nothing  aQparent  to  Indicate  the 

Illegality  and  are  sufficient  to  give  color  of  title  to  tho  office,  United  States 
commissioners  who  have  no  actual  or  roiistructive  notice  of  the  latent  flaw 
In  the  de  jure  title  to  tlie  office,  and  who  act  in  good  faith  in  accepting'  and 
acting  upon  the  de  facto  status  of  such  officers,  are  oititled  to  fees  for  issu- 
ing warrants  of  arrest  on  complaints  charging  violations  of  internal-revenue 
laws  made  hy  persons  holding  said  illegal  appointments  as  deputy  ool- 
lectors. 

Decision  by  Comptroller  Warwick,  July  21,  1920: 

W.  H.  Sutton,  United  States  commissioner  for  the  eastern  district 
of  North  Carolina,  applied  July  9,  1920,  for  revision  of  the  action 
of  the  auditor  for  the  State  and  other  departments  in  disallowing?,  by 
settlement  No.  33()0U,  dated  July  o,  1920,  certain  fee^^  in  the  commis- 
sioner's accounts  lor  the  March  quarter,  1920,  amounting  to  $S3.80, 
as  follows : 

In  items  1,  2,  3,  5,  G,  7,  8,  9,  10,  11,  12,  13,  fees  amonntin<r  to  $TS.80 
were  disallowed  because  the  complaint  in  each  case  cliar^ed  a  viola- 
tion of  internal  revenue  laws  and  was  sworn  to  by  a  Fo>l(  ral  prohibi- 
tion af]:ent  and  the  warrants  issued  without  bein^r  first  approved  in 
writintjj  by  the  United  States  attorney.    See  2G  Comp.  Dec,  773. 

In  item  4  a  duplicate  per  diem  fee  was  disallowed,  which  is  now 
conceded  by  the  commissioner  as  in  error. 

In  items  1,  2,  8,  9,  10,  11,  12,  13,  the  account  shows  that  the  com- 
j)laints  were  sworn  to  by  a  deputy  collector  of  internal  revenue  who 
also  held  the  {)osition  of  Federal  |)rohil>ilion  airent.  It  now  develops 
that  the  collector  attempted  alone  to  appoint  these  men  to  the  ottice 
of  deputy  collector  without  compensation.  These  ajjpointments 
were  without  authority  of  law  and  therefore  were  void.  '2G  Comp. 
Dec,  1053.  However,  the  apjioiiitiiunts  lhivc  color  of  title  and  the 
commissioner  is  not  chargeable  with  coubtructive  notice  of  tlie  latent 
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flaw  in  the  de  jure  title.  It  does  not  appear  that  the  commissioner 
had  actual  notice  of  thia  flaw,  or  that  he  was  not  acting  in  good  faith 
in  accepting  and  acting  upon  the  de  facto  status  of  these  officers. 
Under  the  rircumstances  of  the  case  these  items  amounting  to  $53.36 
will  be  allowed  on  revision. 

In  items  3, 5,  6,  and  7  the  account  shows  complaints  charrring  viola- 
tion of  internal  revenue  laws  only,  sworn  to  by  a  Federal  prohibition 
agent,  and  it  does  not  appear  that  written  approval  of  the  United 
States  attorney  was  had  before  the  warrants  issued.  The  auditor's 
disallowance  of  these  fees  is  affirmed.  26  Comp.  Dec,  773, 1030. 


ZEAJnPO&lAZIOH— fiSF3Un>SHT8  OF  A&XT  0ITICUL8— A02  OY  MAT  IS, 

1820. 

SeetloD  12  of  tbe  act  of  May  18,  1900,  41  Stat,  eot,  providing  for  the  trana- 
poitatlcii  at  Govenunent  expense  of  the  wife  and  dependent  diild  or  diil- 

dren  of  Army  offlcers  \v!ien  required. to  change  stations,  does  not  authorize 
paynu  rit  l)y  th(>  I'tiited  States  of  tho  cost  of  the  trnnsportatlon  of  the  wife 
or  deptncU  rit  clilld  or  cliildren  of  an  oiHcer  of  the  Army  from  his  last  per- 
manent station  to  his  home  on  retirement, 

Inlitaat  CompCreUer  Voiee  to  the  ioeretarr  of  War»  Imly  ti,  IMO: 

I  have  your  letter  dated  June  19,  1920,  requesting  decision  of  the 
qontion  whether  officers,  whose  orders  pladng  them  u!)pon  the  re- 
tired list  and  directing  them  to  proceed  to  their  homes  (or  whose 
ordflTB  directing  them  to  proceed  to  their  homes  to  await  retirement) 
aie  issued  subsequent  to  May  18,  1920,  are  entitled  under  the  provi- 
aioiis  of  section  12  of  the  act  of  May  18, 1920,  41  3tat.,  604,  to  trans- 
portation in  kind  for  their  wives  and  dependent  children,  as  are 
oiBoeis  who  are  ordered  to  make  a  permanent  change  of  station. 

The  statute  dted,  section  IS,  is  worded  as  follows : 

"That  hereafter  when  any  commissioned  ofricer,  noncommissioned 
effioer  of  the  grade  ol  color  sergeant  and  above,  induding  any  non- 
eoouaissioned  officer  of  the  Marine  Corps  of  corresponding  grade, 

inmnt  ofTicor.  chief  petty  officer,  or  petty  officer  (first  chiss),  having 
livife  or  dependent  child  or  children,  is  ordered  to  make  a  permanent 
ehange  of  station,  the  United  States  shall  furnish  transportation  in 
kind  from  funds  appropriated  for  the  transportation  of  the  Army, 
the  Navy,  the  Marme  Corps,  the  Coast  Guard,  the  Coast  and  Geo- 
detic Survey,  and  the  Public  Health  Service  to  his  new  station  for 
the  wife  and  dependent  child  or  cliildren:  Provided,  That  for  per- 
sons in  the  naval  service  the  term  '  pennanent  station,'  as  used  in  this 
section, shall  be  interpreted  to  mean  a  shore  station  or  the  home  yard 
of  the  vessd  to  whicn  the  person  concerned  may  be  ordered ;  and  a 
duly  authorized  change  in  home  yard  or  home  port  of  such  vessel  * 
shall  be  deemed  a  change  of  station :  Provided  pirther^  That  if  the 
eoBt  of  such  transportation  exceeds  that  for  transportation  from  the 
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old  to  the  new  station  the  excess  cost  shall  be  paid  to  the  United 
States  by  the  officer  coiicerned;  Frovided  further y  That  transporta- 
tion supplied  the  wife  or  dependent  child  or  children  of  such  officer, 
to  or  from  stations  beyond  the  continental  limits  of  the  United  Statfis, 

shall  not  be  other  than  by  Government  transport,  if  such  transporta- 
tion is  available:  And  provided  further^  That  tne  personnel  of  the 
Navy  shall  have  the  benetit  of  all  existing  laws  applying  to  the  Army 
and  the  Marine  Corps  for  the  transportation  of  household  etfects. 

The  term  i)ermanent  change  of  station  "  used  in  the  act  has  ref- 
erence to  a  military  post  or  military  station  where  active  military 
duties  are  to  be  performed.  The  home  or  place  of  abode  selected  by 
an  oflicer  on  retirement  from  active  service  is  not  a  military  station. 
United  States  v.  Phisterer,  94  U.  S.,  222. 

You  are  accordingly  informed  that  the  stat\ite  does  not  authorize 
the  payment  by  the  United  States  of  the  cost  of  the  transportation  of 
the  wife  or  dependent  child  or  children  of  an  officer  of  the  Army  from 
his  last  permanent  station  to  his  home  on  retirement. 


GEAHGES  m  PAY  AND  ALL0WAHCS8— AEKT. 

Dnring  the  time  oflicen  of  the  Army  hoM  tbe  tmttng  of  Junior  mtlltarj  aviator 
or  mlUtaiy  aviator,  and  while  ao  aenring  aie  gianted  the  rank,  pay,  and 
allowances  of  one  grade  higher  than  that  held  by  them  under  their  omi- 
missions^  as  provldetl  by  the  act  of  June  3,  191G.  39  Stut.,  175,  the  tem- 
porarj'  addltiunal  pay  or  bouus  provided  by  section  1  of  tJie  act  of  Mny  18, 
1920,  41  Stat.,  601,  effective  from  January  1,  1920,  to  which  such  oilk-ers  are 
entitled,  la  that  provided  for  the  regular  oonanlarioned  grade  ttntj  hold  and 
not  that  of  tbe  nest  higher  rank  or  grade. 

The  temporary  Increase  In  pay  or  bonus  provided  by  the  act  of  May  18,  1920,  41 
Stnt.,  601.  pfTcctlve  from  January  1,  1020,  to  wbloh  retired  oflicers  of  the 
Army  of  tlie  grade  of  colonel  or  lieuteimnt  colonel  detailetl  in  time  of  war 
for  duty  as  proleMors  and  aaalstant  professors  of  military  science  auU 
tactics  under  the  act  of  April  17,  1918,  40  Stat,  081,  la  that  of  a  major  at 
the  rate  of  $840  per  annum,  ttielr*commiBsl<Mui  as  colonel  or  lleatenant 
colonel  on  the  retired  list  not  operating  to  give  SttCh  oflloera  any  right  Co 
the  bonus  of  a  colonel  or  lieutenant  colonel. 

Since  officers  of  tlie  Army  promoted  by  seniority  to  fill  a  vacancy  are  entitled 
to  the  pay  and  allowances  of  the  higher  grade  from  the  date  of  vacancy 
to  which  appointed,  an  officer  thus  promoted  to  fill  a  vacancy  occufirlng  on 
or  after  January  1,  1920,  may  also  be  paid,  from  the  date  the  vacancy 
occurred,  the  temporary  Increase  In  pay  or  bonus  provided  by  nectlon  1 
of  the  act  of  May  18,  1020.  41  Stat.,  iHH,  for  the  grade  to  which  promoted. 

Contract  surgeons  of  the  Army  not  holding  a  commission  are  not  entitled  to 
longevity  Increase  of  pay,  hut  In  ciwiputlng  the  pay  of  a  contract  surgeon 
of  the  Army  who  holds  an  appointment  as  a  commissioned  officer,  for 
service  on  and  after  May  18,  1020,  and  after  date  of  acceptance  of  his  com- 
mission, he  Is  entitkMl,  under  the  provisions  of  section  11  of  the  act  of  May 
18,  1020,  41  Stat..  003,  to  count  for  longevity  increase  of  pay  his  prior 
service  rendered  on  or  after  Jane  3,  1916,  as  a  contract  surgeon  In  the 
Army. 
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TlM  par  and  ilkmanGes  fi»r  fhe  gnde  of  flying  cadet.  Air  Senriceb  Arm^,  flznA 
by  the  tet  of  Jnly  U,  1919,  41  Stat,  100,  are  not  altoctod  by  the  prevlaloiiB 

of  section  4  of  the  act  of  May  18,  1920,  41  Stat,  602,  aathorizlng  iucreasea 
Id  pay  for  certain  enlistwl  men  of  the  Army,  nor  by  the  provisions  of  sec- 
tion 4b  of  the  act  of  June  4.  1020,  41  Stat.,  TOS,  estalilisliing  seven  grades  of 
eiiUsieU  men  of  the  Army  with  different  ruten  of  pay  lor  each. 
DDder  aection  5  of  the  act  of  Blay  18,  1020,  41  Stat,  602,  providing  for  ad- 
dttloBal  fattoii  allowance  for  certain  noncommiaslimed  <rfBceni  of  tlie  Anxf, 
tbe  commutation  value  thereof  to  be  paid  to  nmicoinmissioned  offlcers 
tuthorlzwl  to  raess  s«*parntely  or  otherwise  on  a  commutation  of  ration 
basis,  either  In  a  duty  status  or  on  furlough,  Is  5o  cents  per  ration  until 
June  30, 1920,  and  as  determined  by  the  President  on  July  1  of  each  year 
OwNafter. 

If  tht  death  of  an  officer  or  enlisted  man  of  the  Eegular  Army  occurred  on 
flf  after  May  18.  1920,  or  shall  hereafter  occur,  the  Increases  in  pay 
aathorlzed  by  the  act  of  May  18,  1920,  41  Stat.,  GOl,  for  both  offlcers  and 
CDllsted  men,  are  to  be  Included  in  computing  the  gratuity  of  six  months' 
pay  at  tlie  rate  reeelTcd  by  the  officer  or  enlisted  man  at  the  time  of  death, 
wUdi  ia  payable  to  his  wtfe^  dilld,  or  children,  or  other  designated  de- 
pendent, as  provided  by  the  act  of  December  17, 1919,  41  Stat,  867. 

Slace  the  rate  of  pay  of  an  enlisted  nuui  of  the  Army  during  the  period  over 
which  a  forfeiture  of  pay  under  (  (Hirt-uiartial  sentence  Is  actually  applied 
foverns  tbe  rate  of  forfeiture,  the  20  per  cent  Increase  In  pay  provided 
tocerttin  enlisted  men  of  the  Army  by  the  act  of  May  18, 1020,  41  Stat, 
608,  dMNdd  be  Indnded  in  conqnitiag  forfeitures  of  pay  under  conrt- 
martlal  sentences  applied  for  any  period  subsequent  to  January  1,  1920, 
thp  date  the  increases  were  effective,  including  tlios»»  forfeitures  applied 
for  periods  sub.sequent  to  tliat  date  that  have  already  been  satisfied  at 
tbe  old  rate  of  pay. 

Older  seetton  12  of  the  act  of  May  18, 1020,  41  Stat»  604,  providing  for  tfans- 
portatfan  at  Government  expense  of  Hie  wife  or  dependent  child  or  children 

of  certain  Army  officers  when  ordered  to  make  a  pennanent  change  of 
stntion,  reimbursement  for  the  cost  of  transportation  of  deiwndents  not 
using  Government  transportation  requests  should  l)e  made  to  those  entitled 
thereto  in  a  sum  not  exceeding  what  It  would  have  cost  the  Government 
IS  fktrnidi  the  transportation  for  the  distance  trom  the  old  to  the  new 
itatloDs  by  the  shortest  nsnally  traveled  rate. 

eMflrtllar  WarwMk  te  the  Seeretary  of  War,  Taly  il,  lOtO: 
I  have  your  letter  of  June  96, 1920,  in  part,  as  follows; 

"On  May  22,  1920,  this  office  submitted  a  number  of  questions 
relating  to  certain  provisions  of  law  as  contained  in  the  act  entitled 
'An  act  to  increase  the  efficiency  of  the  commissioned  and  enlirted 
personnel  of  the  Army,  Nav3%  Marine  (>orps,  Coast  Guard,  Coast 
and  Geodetic  Survey,  and  Public  Health  Service,'  approved  May  18, 
19*^,  41  Stat.,  601.    A  decision  thereon  was  rcnderen  hv  yon  under 
date  of  May  27.  1920,  26  Conap.  Dec,  954;  other  quest ioiis  not  in- 
:Juded  in  the  original  submission  have  since  arisen,  requirinpf  a  fur- 
ther interpretation  of  this  act.  Tour  decision  on  the  following  ques- 
tions is  therefore  requested,  section  references  being  made  by  number 
without  quotation . 
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lour  questions  and  my  answers  thereto  are  as  follows: 

"(1)  Section  13  of  the  act  approved  June  3,  1916,  39  Stat.,  176 
(effective  to  include  June  3,  1920),  provided  in  part  as  follows: 

"*  ♦  •  *  Each  duly  qualified  junior  military  aviator  shall, 
while  so  serving,  have  the  rank,  pay,  and  allowances  of  one  grade 
higher  than  that  held  by  him  under  his  commission  if  his  rank  under 
said  commission  be  not  lii^her  than  that  of  captain,  and  while  on 
duty  requiring  liim  to  participate  retjularly  and  frequently  in  aerial 
fli<rhts  he  shall  receive  in  addition  an  increase  of  fifty  per  centum 
in  the  pay  of  his  grade  and  length  of  service  under  his  commis- 
sion.  •   •  •» 

''The  ahove  section  also  provided  an  increase  of  75  per  cent  for 

military  aviators  conditioned  as  above. 

"  In  the  case  of  an  ofllccr  lioldin^;  the  rating  of  junior  military  avia- 
tor, is  the  additional  compensation  provided  by  section  1  of  the  act  ap- 
proved May  18,  1920,  applicable  to  the  commissioned  grade  of  such 
officer  or  to  the  higher  rank  provided  by  the  act  of  June  8, 19161 " 

Sections  13  and  51  of  the  act  of  June  4,  1920,  41  Stat.,  7G8,  785, 
which  relate  to  sections  13  and  127  of  the  act  of  June  3,  1916,  39 
Stat.,  174,  217,  are  worded,  in  part  as  follows: 

"  Sec.  13.  That  section  13  of  said  Act  be,  and  the  same  is  hereby, 
amended  by  striking  out  the  same,  and  inserting  the  following  ui 
lieu  thereof : 

"  Sec.  18a.  Air  SBBViGB.-->T1iere  is  hereby  created  an  Air  Service. 

The  Air  Service  shall  consist  of  one  Chief  of  the  Air  Service  with 
the  rank  of  major  general,  one  assistant  with  the  rank  of  brigadier 

feneral,  one  thousand  five  hundred  and  fourteen  olHcers  in  grades 
rom  colonel  to  second  lieutenant,  inclusive,  and  sixteen  thousand 
enlisted  men,  including  not  to  exceed  two  thousand  five  hundred 
flying  cadets,  such  part  of  whom  as  the  President  may  direct  being 
formed  into  tactical  units,  organized  as  he  may  prescribe:  Provided^ 
That  not  to  exceed  10  per  centum  of  the  officers  in  each  grade  below 
that  of  brigadier  general  who  fail  to  qualify  as  aircraft  pilots  or  as 
observers  within  one  year  after  the  date  <»f  detail  or  assignment 
shall  be  permitted  to  remain  detailed  or  assigned  to  the  Air  bervice. 
Flying  units  shall  in  all  cases  be  commanded  b^  flying  officers.  Offi- 
cers and  enlisted  men  of  the  Army  shall  receive  an  increase  of  50 
per  centum  of  their  pay  while  on  duty  requiring  them  to  participate 
regularly  and  fre<iuently  in  aerial  flights;  and  hereafter  no  person 
shall  receive  additional  pay  for  aviation  duty  except  as  prescribed  in 
this  section :  Provided^  That  nothing  in  this  Act  shall  be  construed 
as  amending  existing  provisions  of  uiw  relating  to  flying  cadets.** 
«  •  •  •  •  •  • 

**  Sec.  51.  That  said  Act  be,  and  the  same  is  hereby,  amended  by 
inserting  after  section  127,  a  new  section,  to  be  numbered  127a,  and 
to  read  as  follows: 

"Sec.  127a.  Misceixaneous  Provisions. — Hereafter  no  detail, 
rating,  or  assignment  of  an  officer  shall  carry  advanced  rank,  ex- 
cept as  otherwise  specifically  provided  herein:  Provided^  That  in 
lieu  of  the  00  per  centum  increase  of  pay  provided  for  in  this  Act 
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an^  officer  or  enlisted  man  upon  whom  the  rating  of  junior  military 
tmtor,  or  niilitary  ayiator,  has  heretofore  been  conferred  for  having 
q)eciAllj  dktingaished  himself  in  time  of  war  in  active  operations 
against  the  enemy,  shall,  while  on  duty  which  requires  him  to  par- 
ticipate regularly  and  frequently  in  aerial  flifi^hts,  continue  to  have 
the  rank,  pav,  and  allowances  and  additional  pay  now  provided  by 
the  Act  of  June  3, 1916,  and  the  Act  of  July  24, 1917. 

''In  time  of  war  retired  officers  may  be  employed  on  acdve  dutv 
in  the  discretion  of  the  President,  ana  when  so  employed  they  shall 
leoeive  the  full  pay  and  allowances  of  their  grades. 

"In  time  of  war  any  ofticer  of  the  Regular  Armv  may  be  ap- 
pointed to  higrher  temporary  rank  without  vacating  his  permanent 
commission,  such  appointments  in  grades  below  that  of  brigadier 
general  being  made  by  the  President  alone,  but  all  other  appoint- 
ments of  officers  in  time  of  war  shall  be  in  the  Officers'  Reserve  Corps. 

"Unless  special  assignment  is  made  by  the  President  under  the 
provisions  of  the  one  hundred  and  nineteenth  article  of  war,  all  of- 
ficers in  the  active  service  of  the  United  States  in  any  grade  shall 
take  rank  according  to  date,  which,  in  the  case  of  an  officer  of  the 
Begnlar  Army,  is  that  stated  in  his  commission  or  letter  of  appoint- 
ment, and,  in  the  case  of  a  reserve  officer  or  an  officer  of  tlu'  Na- 
tional Guard  called  into  the  service  of  the  United  States,  shall 
precede  that  on  which  he  is  placed  on  active  duty  by  a  period  equal 
to  the  total  length  of  active  service  whicli  he  may  have  performed 
in  the  grade  in  which  called  or  any  higher  grade.  When  dates  of 
ruik  are  the  same,  precedence  shall  be  determined  by  length  of  active 
eoflunlsBioned  service  in  the  Army.  When  length  of  such  service  is 
the  same,  offi^^ers  of  the  Reirnlur  Army  shall  take  rank  among  them- 
selves according  to  their  plac«  s  on  tlie  promotion  list,  preceding  re- 
serve and  National  Guard  officers  of  the  same  date  of  rank  and 
length  of  service,  who  shall  take  rank  amons  themselves  according 
to  age. 

"Hereafter  any  retired  officer  who  has  been  or  shall  be  detailed  on 
active  duty  shall  receive  the  rank,  pay,  and  allowances  of  tho  grade 
not  above  that  of  colonel,  that  he  would  have  attained  in  due  course 
of  promotion  if  he  had  remained  on  the  active  list  for  a  period  be- 

Sond  the  date  of  his  retirement  equal  to  the  total  amount  of  time 
oring  which  he  has  been  detailed  to  active  duty  since  his  retirement. 

"Whenever,  prior  to  December  31,  1920,  any  person  shall  be  nomi- 
nated to  the  Senate  for  appointment  to  fill  any  office  in  the  Regular 
Army  provided  for  by  this  Act,  the  President  alone  is  authorized 
to  appoint  such  ^rson  temporal  ily  in  the  United  States  Army  in 
the  grade  pertainme  to  such  Kegular  Army  office,  to  have  rank  and 
pay  from  the  same  dates  as  if  such  appoindnent  were  in  the  Regular 
Army.  Such  temporary  appointment  shall  terminate  upon  accept- 
ance, after  coinfirmation,  ot  the  corresponding  office  in  the  Regular 
Army,  or  on  March  4.  1921,  if  then  still  unconfinnod.  If  any  officer 
of  the  Regular  Army  is  retired  while  holding  a  temporary  ai)ix>int- 
ment  made  under  the  provisions  of  this  paragraph,  he  shall  have  the 
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rank  of  such  temporary  ^rade,  and  his  retired  pay  shall  be  computed 
upon  the  pay  of  that  grade.'* 

Your  specific  question  is  answered  as  follows:  In  the  case  of  an 
officer  holdin^y  the  rating  of  junior  military  aviator  or  military 
aviator  the  additional  compensation  provided  by  section  1  of  the  act 
of  May  18,  1920,  41  Stat.,  601,  is  applicable  to  the  commissioned 
grade  of  such  officer.  Such  temporary  additional  compensation  un- 
der section  1  is  a  bonus.  If  his  commission  is  that  of  captain  the 
officer  will  be  entitled  to  receive  in  addition  to  all  pay  and  allowances 
otherwise  allowed  by  law  a  bonus  of  $60  per  month  as  captain  (not 
$70  per  month  as  major). 

"(2)  Section  2  of  the  act  approved  April  17, 1918,  40  Stat.,  531, 
provides  in  part  as  follows : 

"*That  during  the  present  war  the  President  be,  and  he  hereby  is, 
authorized  to  detail  such  number  of  officers  of  tiie  Army  of  the 
United  States,  either  active  or  retired,  not  above  the  pade  of  colonel, 
as  may  be  necessary  for  duty  as  proiessors  and  assistant  professors 
of  military  science  and  tactics  at  institutions  where  one  or  more  units 
of  the  Reserve  Officers'  Trainin^r  Corps  are  maintained;  ♦  ♦  ♦ 
Retired  officers  below  the  grade  of  lieutenant  colonel  so  detailed  shall 
receive  the  full  pay  and  aUowances  of  their  grade,  and  retired  officers 
above  the  grade  of  major  so  detailed  shall  receive  the  same  pay  and 
allowances  as  a  retired  major  would  receive  under  like  detail.' 

"In  the  case  of  a  retired  officer  of  the  grade  of  colonel  or  lieutenant 
colonel  detailed  for  duty  as  professor  or  assistant  professor  of  mili- 
tary science  and  tactics  at  any  institution  maintaining  one  or  more 
units  of  the  Reserve  Officers'  Training  Corps,  is  the  additional  com- 
pensation under  section  1  of  the  act  payable  at  the  rate  provided  for 
his  commissioned  grade  of  colonel  or  lieutenant  colonel,  or  at  the 
rate  provided  for  the  grade  of  major! 

A  colonel  and  a  lieutenant  colonel  on  the  retired  list  are  entitled  to 
three-fourths  of  the  pay  of  a  colonel  and  lieutenant  colonel,  re- 
spectively, on  the  active  list  and  while  on  inactive  duty  are  not 
entitled  to  any  part  of  the  bonus  of  $600  per  annum.  Sections  9  and 
18  of  the  act  of  May  18, 1920, 41  Stat,  608, 604,  provide: 

"Sec. 9.  That  nothing  contained  in  this  Act  shall  be  construed  as 
granting  any  back  pay  or  allowances  to  any  officer  or  enlisted  man 
whose  active  service  snail  have  terminated  subsequent  to  December 
81,  1919,  and  prior  to  the  approval  of  this  Act,  unless  such  offi(  ors 
or  enlisted  men  shall  have  been  recalled  to  active  service  or  shall 
have  been  reenlisted  prior  to  the  approval  of  this  Act. 

"Sec.  13.  *  *  *  'ihat  the  increases  provided  in  this  Act  shall 
not  enter  into  the  computation  o£  the  retired  pay  of  officers  or  enlisted 
men  who  may  l)e  retired  prior  to  July  1, 19SS.   •  ♦ 

An  officer  on  the  retired  list  of  the  grade  of  colonel  or  lieutenant 
fiplonel  detailed  in  time  of  war  for  the  duty  described  in  section  2 
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of  the  act  of  April  17,  liU^i,  "shall  receive  the  sunie  pay  and  allow- 
antes  as  a  retired  major  would  receive  under  like  detail."  Under 
the  provisions  of  said  section  a  retired  major  so  detailed  shall  re- 
ceive the  full  pay  and  allowances  of  a  major  on  the  active  list,  which, 
bednninj;  with  January  1,  1920,  includes  the  bonus  at  the  rate  of 
$84<J  per  annum.  The  commission  as  colonel  or  lieutenant  colonel 
on  the  retired  list  does  not  operate  to  give  such  officer  any  right  to 
the  bonus  of  a  colonel  or  a  lieutenant  colonel. 

'  (3)  Paragraph  1260,  Army  B«gulatioD8  1918,  pnmdes  as  fol- 

lows: 

"'1260.  A  person  appointed  to  the  Army,  or  receiving  an  appoint- 
ment to  a  new  oilice  therein,  is  entitled  to  pay  from  date  of  acceptance 
only.  If  the  appointment  creates  vacancies  to  be  filled  by  promotion, 
the  promoted  omoers  are  entitled  to  pay  of  the  new  grade  from  the 
date  of  acceptance  of  the  appointee.  iTn  all  other  cases  of  pro'no- 
tion  the  officer  is  entitled  to  pay  from  date  of  the  occurrence  of  the 
vacancy.' 

"In  the  case  of  an  officer  of  the  Regular  Army  promoted  to  the 
grade  of  a  lieutenant  colonel^  effective  from  date  of  vacancy,  notifi- 
cation of  such  promotion  havmg  been  received  at  a  later  date,  is  such 
officer  entitled  to  the  additional  compensation  as  a  major  for  the 
period  subsequent  to  dnte  of  vacancy  and  prior  to  date  of  receipt 
of  notification  of  promotion  ?  " 

In  advancement  by  seniority  to  a  vacancy  the  officer  is  entitled  ti^ 
pay,  etc.,  as  of  the  higher  grade  from  date  of  the  vacancy  to  which 
appointed,  and  if  such  vacancy  occurred  on  or  after  January  1, 1920. 
the  bonus  under  section  1  for  the  grade  to  which  promoted  is  pay- 
able from  date  of  vacancy.  Promotion  by  selection  in  the  Army  is 
in  appointment  to  a  new  office  and  pay  of  the  higher  grade  is  due 
fmni  date  of  acceptance  only.  See  26  Comp.  Dec,  292. 

"(4)  Paragraph  04,  Manual  for  the  Medical  Department,  1910, 

pro\ndes  in  part  as  follows : 

"'64.  Special  contracts  are  for  local  service  only,  at  stations  thei-e- 
in  designated,  as.  for  example,  at  arsenals,  where  the  amount  of 
service  called  for  is  not  usually  sufficient  to  warrant  the  assigimient 
thereto  of  a  medical  officer.  No  travel  under  such  contracts  is  re- 
quired. The  physician  contracted  with  is  neither  expected  to  take 
station  at  the  post  nor  to  give  up  his  private  {practice,  except  in  so 
far  as  he  has  to  do  so  in  order  to  carry  out  his  public  duties.  Tie  is 
not  furnished  quarters  or  otiier  allowances,  and  his  pay  proper  con- 
stitutes his  entire  compensation.    ♦    •  • 

"  Is  a  contract  surgeon,  employed  under  a  special  contract  as  de- 
fined by  paragraph  54,  Manual  for  the  Meucal  Di^attmentL  re- 
dded as  servmg  full  time  within  the  meaning  of  section  1  oi:  the 

The  last  proviso  of  section  1  of  the  act  of  May  18,  1920,  is  not 
ipplicable  to  any  contract  surgeon  of  the  Army  who  is  not  ^serving 
foU  time."  If  a  case  arises  in  which  the  disbursing  officer  is  unabls 
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to  determine  whether  or  not  the  contract  snrjreon  is  "serving  full 
time"  within  the  meaninjj  of  the  law  authorizing  the  payment  of 
the  pay  of  a  second  lieutenant  (wliirh  includes  a  bonus  at  the  rate  of 
$420  per  annum  commencing  January  1,  1920)  to  a  contract  sur- 
geon serving  full  time,  he  has  the  right  to  submit  such  case  with  a 
properly  prepared  voucher  and  a  full  statement  of  facts  to  this 
ofiice  for  a  decision  in  advance  of  payment  of  the  voucher. 

"(5)  Is  a  contract  surgeon  serving  full  time  entitled  to  count 
service  as  such  from  and  after  June  3,  1916,  for  purposes  of  longevity 
pay  accruing  from  and  after  May  18,  1920?  (See  decision  of  May 
27,  1920,  26  Comp.  Dec.,  960,  relating  to  longeyity  pay  of  'oommis- 
doned  officers 'O*^ 

A  contract  suigeon  is  not  entitled  to  longevity  pay  which  (so  far 
as  it  relates  to  the  Army)  is  an  additional  allowance  of  pay  to  com- 
missioned officers  of  the  Array  for  length  of  service.  The  act  of 
May  18,  1920,  whicli  provides — 

"  That  contract  surgeons  of  the  Army  serving  full  time  shall  re- 
ceive the  pay  of  a  second  lieutenant." 

does  not  authorize  the  inclusion  of  longevity  pay.  If  the  contract 
surgeon  receives  an  appointment  as  a  commissioned  officer  in  the 
Army,  in  computing  liis  pay  as  a  commissioned  officer  for  service  on 
and  after  May  18,  1920,  but  not  prior  to  date  of  acceptance  of  his 
commission,  he  is  entitled  under  the  provisions  of  section  11  of  the 
act  of  May  18, 1920,  to  count  for  longevity  increase  of  pay  his  prior 
service  rendered  on  or  after  June  3,  1916,  as  a  contract  surgeon  in 
the  Army.  See  26  Comp.  Dec,  954. 

*'(6)  The  act  of  July  11,  1919,  41  SUt,  109,  under  the  title  ^  Air 

Service,'  provides  in  part  as  follows: 

ui*  *  *  jj^g  Secretary  of  War  is  hereby  authorized  and  di- 
rected to  establish  and  maintain  at  one  or  more  established  flying 
schools  courses  of  instruction  for  aviation  students. 

^Aviation  students  shall  be  enlisted  in  or  appointed  to  the  grade 
of  fl3^ng  cadet,  Air  Service,  which  grade  is  hereoy  established :  Pro^ 
vided.  That  the  total  number  of  flying  cadets  shall  not  at  any  time 
exceed  one  thousand  three  hundred.  The  base  pay  of  a  flying  cadet 
shall  l>e  $75  per  month,  including  extra  pay  for  flying  risk  as  pro- 
vided by  law.  The  ration  allowance  of  a  flying  cadet  shall  not  ex- 
ceed $1  per  day,  and  his  other  allowances  shall  he  those  of  a  private, 
first  class,  Air  Sendee.' 

"  Is  the  increase  of  pay  provided  by  section  4  of  the  act  of  May  18, 
1920,  applicable  to  enlisted  flying  cadets.  Air  Service,  authorized  by 
the  statute  above  quoted?" 

Si'ction  4b  and  section  13a  of  the  act  of  June  4, 1920,  41  Stat.,  761, 
768,  are  worded,  in  part,  as  follows : 

"Sec.  4b.  Enlisted  Men. — On  and  after  July  1,  1920,  tlie  grades 
of  enlisted  men  sliall  be  such  as  the  President  may  from  time  to  time 
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direct,  with  monthly  base  pay  at  the  rate  of  $74  for  the  first  grade, 
)S3  for  the  second  ende,  146  for  the  third  grade,  $45  for  the  fourth 
mde,  $87  for  the  Bfth  grade,  $85  for  the  sixth  grade,  and  $30  for 
me  serenth  grade.   *   *  ^ 

"Sec.  13a.  ♦  ♦  ♦  Provichd,  That  nothinfr  in  this  art  shall  be 
construed  as  amending  existing  provisions  of  ia>Y  relating  to  tiying 
cadets." 

Under  the  |)rovisions  of  tlie  act  of  .Inly  11,  1910.  the  l)ase  pay  of 
an  axlation  student  enlisted  in  or  appointed  to  the  ;_'rade  of  flying 
catlet  is  $75  per  month,  including  extra  pay  for  flying  risk,  as  pro- 
vided by  law.  His  ration  allowance  shall  not  exceed  $1  per  day, 
and  his  other  allowances  shall  he  those  of  a  private,  lirst  cla.ss.  Air 
Service.  By  the  act  of  June  4,  IDJO,  the  monthly  base  pay  efi"ective 
on  July  1.  1920.  of  each  of  the  seven  L^rades  of  enlisted  men  is  estab- 
lished, that  of  the  highest  grade  being  $74  (whicdi  is  $1  per  month 
less  than  the  base  pay  of  a  flying  cadet  prescribed  by  tlie  act  of 
July  11.  1919). 

In  view  of  the  fact  that  Congress  has  declared  that  nothing  in  the 
act  of  .lune  4,  1920.  shall  be  construed  as  amending  existing  pro- 
visions of  law  relating  to  flying  cadets,  and  the  further  fact  that  it 
is  nut  clear  they  are  embraced  in  the  phrase  "enlisted  men  of  the 
Amiy  *'  as  used  in  section  4  of  the  act  of  May  18,  1920,  your  question 
is  answered  in  the  negative.   See  26  Comp  Dec,  727. 

"(7)  Section  3  of  the  act  approved  July  24.  1917,  40  Stat.  244, 
creates  the  grades  of  chauffeur,  first  class,  and  chau&iur,  Signal 
Corps,  and  further  provides  that : 

ttt  ^  •  •  and  allowances  of  a  fhuxBmr^  first  class, 

shall  be  the  same  as  a  sergeant,  first  class,  in  the  Signal  Corps.  Pay 
tnd  allowances  of  a  chauffeur  shall  be  the  same  as  a  sergeant  in  the 
Signal  Corps.  All  chauffeurs  while  serving  as  such  shall  rank  with 
corporals  of  the  Signal  Corps  and  shall  \ye  subject  to  promotion 
ana  reduction  to  any  other  grade  now  authorized  in  toe  Signal 
(km: 

TsoB  grade  is  not  listed  under  paragraph  9,  Army  Regulations, 
wheron  the  grades  of  rank  of  officers  and  noncommissioned  officers 

are  announced. 

"Is  commutation  of  additional  ration  under  section  5,  act  May 
18, 1920,  pavable  to  an  enlisted  man  holding  the  grade  of  chauffeur, 
fint  dass,  Signal  Corps,  created  by  the  act  above  quoted?*' 

The  grade  of  chauffeur,  first  class,  in  the  Signal  Corps  was  created 
by  section  3  of  the  act  of  July  24,  1917,  which  provides  that  the  pay 
and  allowances  of  such  chauffeur  shall  be  the  same  as  a  sergeant, 
first  class,  in  the  Signal  Corps ;  and  further  provides  that  all  chauf- 
fBors  in  the  Signal  Corps,  while  serving  as  such,  shall  rank  with 
eofpofils  of  the  Signal  Corps  and  ahaU  be  subject  to  promotion  and 
ndnetion  to  any  other  grade  now  authorized  in  the  Signal  Corps. 
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Kank  as  defined  in  paragraph  7,  Army  Regulations,  1913,  "con- 
fers eligibility  to  exercise  command  or  authority  in  the  military 
service  within  the  limits  prescribed  by  law.  It  is  divided  into  degrees 
or  grades  which  make  the  relative  positions  and  powers  of  the  dif- 
ferent classes  of  persons  possessing  it."  In  paragraph  9  of  said 
regulations,  as  amended  July  31,  1918,  the  grade  of  rank  of  a  ser- 
geant, first  class.  Signal  Corps,  is  17;  that  of  a  color  sergeant  is  18; 
and  that  of  a  corporal  is  20. 

Section  5  of  the  act  of  May  18,  1920,  41  Stat.,  602,  provides  that 
all  noncommissioned  officers  of  the  Army  of  the  grade  of  color  ser- 
geant and  above  as  fixed  by  existing  Army  Regulations  shall  be 
entitled  to  one  ration  or  commutation  therefor  in  addition  to  that 
to  which  they  were  entitled  at  the  time  of  the  enactment  of  said 
section*  This  provision  of  law  became  eflFective  on  May  18,  1920, 
and  unmodified  was  in  force  from  May  18  to  June  3, 1920,  inclusive, 
when,  by  section  4b  of  the  act  of  June  4,  1920,  it  was  amended  as 
follows: 

''On  and  after  July  1,  1920.  the  grades  of  enlisted  men  shall  be 
such  as  the  President  may  from  time  to  time  direct,  with  monthly 
base  pay  at  the  rate  of  $74  for  the  first  grade,  $53  for  the  second 

frade,  ^5  for  the  third  grade,  $45  for  the  fourth  grade,  $37  for  the 
fth  grade.  $35  for  the  sixth  grade,  and  $30  for  the  seventh  grade. 
*  •  *.  The  temporarv  allowance  of  ratir)ns  *  ♦  ♦  shall  apply 
only  to  enlisted  men  oi  the  first  three  grades  *  •  *:  Prori(/ea, 
That  nothing  in  this  section  shall  operate  to  reduce  the  pay  which 
an^  enlisted  man  is  now  receiving,  during  his  current  enlistment  and 
while  he  holds  his  present  ^de.  *  * 

Reading  the  entire  section  carefully  leads  directly  to  the  conclu- 
sion that  Congress  has  given  the  President  authority  to  cause  to  be 
established  under  his  direction  the  grades  and  specialist  ratings  of 
the  total  authorized  number  of  enlisted  men  of  the  Army,  but  those 
in  the  first  grade  shall  not  exceed  0.6  per  cent,  those  in  the  second 
grade  1.8  per  cent,  those  in  the  third  grade  2  per  cent,  those  in  the 
fourth  grade  9.5  per  cent,  those  in  the  fifth  grade  9.5  per  cent,  those 
in  the  sixth  grade  25  per  cent,  thus  leaving  for  the  seventh,  which  is 
the  lowest  grade,  51.6  per  cent  of  the  entire  authorized  number  of 
enlisted  men. 

Paragraph  3,  War  Department  General  Orders,  No.  36,  dated  June 
19, 1920,  is  worded,  in  part,  as  follows: 

^d.  Enlisted  men  of  the  ^  third  grade*  will  be  designated  as  staff 
sergeants  and  will  inrliKic :  *  *  *  sergeants,  first  class,  *  *  ^• 
color  sergeants,  *  *  V 

The  monthly  base  pay  of  an  enlisted  man  of  the  third  grade  is  $45, 
beginning  with  July  1, 1920.  See  pay  table  and  foot  notes  thereto 
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on  page  6  of  indoeed  copy  of  decision  of  this  office,  dated  July  9, 
1920. 

The  grade  of  chauffeur,  first  class,  Signal  Corps,  was  not  fixed  by 
Array  Rcjsrulations  existing  on  May  18,  1920,  but  was  established  by 
act  of  July  24,  1917,  with  pay  and  allowances  the  same  as  a  sergeant, 
first  class,  in  the  Signal  Corps,  whose  "  grade  of  rank"  as  fixed  by 
Anny  Begulations  existing  on  May  18,  1920,  is  above  that  of  color 
sergeant 

The  grades  designated  chauffeur  and  chauffeur,  first  class,  are  not 
found  in  any  branch  of  the  Army  except  the  Signal  Corps.  In  the 
pay  tables  15B  and  17D,  issued  by  the  War  Department  in  February, 
1920,  the  grade  chauffeur,  first  dass,  Signal  Corps,"  appears  in  same 
eolunm  with  the  grade  ^  sergeant,  first  dass,  Signal  Corps,"  and  the 
grsde  ''chauffeur,  Signal  Corps,"  appears  in  same  column  with  the 
grade  '^seigeant.  Signal  Corps."  See  also  paragraphs  4  and  6  of 
pay  table  relating  to  retired  enlisted  men,  26  Comp.  Dec.,  831. 

If,  with  this  statement  of  the  law  before  him,  the  disbursing  offi- 
cer is  unable  to  determine  the  chauffeur's  rights  as  to  the  additional 
ration,  he  diould  submit  the  question  with  a  properly  prepared 
Toocher  and  a  full  statement  of  facts  to  this  office  for  decision. 

"(8)  Paragraph  1220,  Army  Refrulations,  1913,  as  chan^red  hj 
C.  A.  R.  No.  95,  October  9,  1919,  authorizes  credit  for  ration  arti- 
cles in  the  case  of  enlisted  men  and  provides  in  part  as  follows : 

*'(G(mditimi  5.)  *  To  those  peraons  entitled  to  rations  who  are  au- 
thorized by  the  ocMnmanding  officer  of  a  post,  camp,  or  station  to  mess 
separately,  the  actual  money  value  of  the  ration  at  the  station,  plus 
10  per  cent,  will  be  paid  in  cash  by  the  quartermaster  to  the  organi- 
zation commander  at  the  end  of  the  month,  or  at  the  end  of  the 
ration  period  should  the  account  be  closed  before  the  end  of  the 
month.  The  funds  will  he  taken  up  on  the  company -fund  account 
and  paid  to  the  man  entitled  to  same.* 

the  case  of  a  nonoommissioned  officer  of  the  grade  of  color 
sergeant  or  above  who  under  rcfrnlation  above  quoted  is  authorized  to 
mess  separately,  will  the  additional  ration  under  section  5,  act  of 
May  18,  1920,  he  commuted  at  the  rate  prescribed  in  that  section,  or 
mav  same  be  paid  to  the  ortranization  commander  at  the  same  rate 
and  under  same  regulations  as  for  the  original  ration,  viz.,  actual 
money  value  of  the  mtkm  at  the  station  for  the  period  involved  plus 
lOpercentI" 

This  is  a  matter  for  the  determination  of  the  President  under  au- 
thority given  him  in  the  following  provision  of  section  5  of  the  act 
of  May  18,  1920: 

**The  commutation  value  shall  be  determined  by  the  President  on 
July  1  of  each  fiscal  year,  and  for  the  current  fiscal  year  the  value 
diau  be  computed  on  uie  basis  of  55  cents  per  ration." 

The  ^'current  fiscal  year"  therein  mentioned  ended  on  June  30, 
1&20. 
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It  has  been  decided  by  this  office  (decision  dated  July  9, 1920)  that 
the  clause  in  section  5  of  the  act  of  May  18,  1020,  autliorizing  an 
additional  ration  or  commutation  therefor  is  effective  from  May  18, 
1920,  the  additional  ration  being  an  allowance  and  not  one  of  the 
increases  of  pay  effective  from  January  1, 1920. 

^'(9)  Paragraph  1223,*  Army  Regulations,  as  changed  to  include 

C  A.  R.  No.  97,  November  18,  1919,  authorizes  payment  of  comma- 
tation  of  rations  at  the  rate  of  $1.G0  per  day  to  an  enlisted  man  on 
duty  at  a  place  where  subsistence  is  not  furnished  by  the  Govern- 
ment, and  at  the  rate  of  55  centfi  per  day  while  on  furlough. 

"In  the  case  of  a  noncommissioned  officer  of  the  grade  of  color 
sergeant  or  above,  now  on  a  commutation  or  ration  basis^  in  a  duty 
status  or  on  furlough,  is  such  noncommissioned  officer  entitled  to  tbie 
additional  ration  or  commutation  thereof  under  the  provisions  of 
section  5  of  the  act  of  May  18, 19201 " 

See  answer  to  question  (8). 

"(10)  The  act  entitled  'An  act  to  provide  for  the  payment  of  six 
months'  pay  to  the  widow,  children,  or  otlier  designated  (impendent 
relative  of  anv  officer  or  enlisted  man  of  the  Regular  Army  whose 
death  results  from  wounds  or  disease  not  the  result  of  his  own  mis- 
conduct '  approved  December  17,  1919,  provides : 

"'That  hereafter,  miinediately  upon  official  notification  of  the 
death  from  wounds  or  disease,  not  the  result  of  his  own  misconduct, 
of  any  officer  or  enlisted  man  on  the  active  list  of  the  Kegular  Army 
or  on  the  retired  list  when  on  active  duty,  the  Quartermaster  Gen- 
eral of  the  Army  shall  cause  to  be  paid  to  the  widow,  and  if  there  be 
no  widow  td  the  child  or  children,  and  if  there  be  no  widow  or  child 
to  any  other  dependent  relative  of  such  officer  or  enlisted  man  pre- 
viously desi^ated  by  him,  an  amount  equal  to  six  months'  pav  at 
the  rate  received  by  such  officer  or  enlisted  man  at  the  date  oi  his 
death.  The  Secretary'  of  War  shall  establish  regulations  requiring 
each  officer  and  enlisted  man  having  no  wife  or  child  to  designate 
the  pr()j)er  dependent  relative  to  whom  this  amount  shall  be  paid  in 
case  of  his  death.  Said  amount  shall  be  paid  from  funds  appro- 
priated for  the  pay  of  the  Army. 

*^  *  Sec.  2.  That  nothing  in  this  act  shall  be  construed  as  making  the 

? provisions  of  this  act  applicable  to  officers  or  enlisted  men  of  any 
orccs  or  troops  of  the  Army  of  the  United  States  other  than  those 
of  the  Kegular  Army,  and  nothing  in  this  act  shall  be  construed  to 
apply  in  commissioned  grades  to  any  officers  except  those  holding 
permanent  or  provisional  appointments  in  the  Regular  Army.* 

^  Under  the  provisions  of  the  statute  above  quoted,  should  the 
increases  in  pay  authorized  by  the  act  of  May  18,  1920,  be  included 
in  computing^ an  amoimt  equal  to  six  months'  pay  at  the  rate  received 
by  such  officer  or  enlisted  man  at  the  date  of  his  death '  ? " 

The  Quartermaster  General  of  the  Army  will  first  ascertain  the 
rate  of  pay  the  decedent  was  entitled  to  receive  on  the  day  of  his 
death,  then  pay  to  the  widow,  or  if  there  be  no  widow  to  the  child  or 
chDdren,  or  if  there  be  no  widow  or  child,  to  any  other  dependent 
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relative  of  such  deceased  officer  or  enlisted  man  previously  designated 
by  him,  an  amount  equal  to  six  months'  pay  at  such  rate.  If  the  date 
of  death  occurred  on  or  after  May  IH,  19*20,  or  shall  hereafter  occur, 
the  increases  in  pay  authorized  by  the  act  of  May  18,  1^^,  should 
be  included  in  computing  said  six  months'  gratuity. 

"(11)  If  the  question  next  above  is  answered  in  the  affirmative, 
should  the  increases  in  pay  authorized  by  the  act  of  M:iy  IS,  1920, 
enter  into  the  computation  of  tlie  *  six  months'  pay'  in  thv  case  of  an 
officer  or  eidisted  man  who  died  during  the  period  January  1  to 
May  17,  1990,  mclYisiTef 

This  is  answereci  in  the  negative.  The  terms  of  section  9  of  the 
act  of  May  18,  1920,  are  such  as  to  prechide  payment  of  the  increases 
in  the  case  of  any  officer  who  was  not  in  the  service  on  May  18,  1920. 

"(12)  Tile  (pie^tion  as  to  whether  or  not  the  increase  of  pay  (sec.  4, 
act  of  May  18,  1920)  should  enter  into  the  computation  of  the  three 
months'  reenlistmeiit  bonus  (act  of  May  11, 1908)  has  arisen  in  con- 
nection with  enlisted  men  holding  the  enrades  of  private,  first  class, 
and  bugler,  first  class,  who  are  entitled  under  certain  conditions  to 
both  the  increase  of  pay  and  the  reenlistment  bonus.  (Dec.  Comp. 
Marcii  5  and  (>,  and  AUy  27,  1920).  The  act  of  May  11,  1908,  35 
Stat.  110.  provides: 

'''That  hereafter  any  private  soldier,  musician,  or  trumpeter 
honorably  discharged  at  the  termination  ox  his  first  enlistment  period 
who  reenlists  within  three  months  of  the  date  of  said  discharge,  shall 
upon  such  reenlistment,  receive  an  amount  enual  to  three  months'  pay 
at  the  rate  he  is  receiving  at  the  time  of  discnarge.' 

"Should  the  increa.se,s  in  pay  autliorized  by  section  4,  act  approved 
May  18,  1920,  be  included  in  computing  the  amount  of  the  three 
months'  reenlistment  pay  provided  by  the  act  of  May  11, 1908,  quoted 
.  above?  (In  this  connection  attention  is  invited  to  14  Comp.  859  and 
866,  June  8  and  11,  1908.)" 

• 

Jjaws  existing  on  June  4,  1920,  providing  for  the  payment  of 
three  months'  pay  to  certain  soldiers  upon  first  reenlistment  were 
npealed  by  section  27  of  the  act  of  June  4,  1920,  41  Stat,  775, 
which  provides  that  an  enlistment  allowance  equal  to  three  times  the 
monthly  pay  of  a  soldier  of  the  seventh  grade  shall  be  paid  to  eveiy 
soldier  who,  on  or  after  June  4,  1920,  enlists  or  reenlists  for  a 
period  of  three  years,  pajrment  of  the  enlistment  allowance  for 
original  enlistment  to  be  deferred  until  honorable  diachaige. 

Section  4  of  the  act  of  May  18, 1920,  41  Stat.,  608,  provides  that 
the  20  per  cent  increase  of  pay  of  enlisted  men,  commencing  January 
1, 1920,  shall  not  apply  to  enlisted  men  whose  initial  pay,  if  it  has 
already  been  permanently  increased  since  April  6, 1917,  is  now  leas 
than  $8S  per  month;  and  secdon  4b  of  the  act  of  June  4,  1920,  pro- 
vides that  the  temporary  increase  of  pay  for  enlisted  men  of  the 
Army  authorized  by  section  4  of  the  act  of  May  18,  1^0,  shaU 
apply  only  to  enlisted  men  of  the  first  five  grades.  The  grades  enu- 
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merated  by  you  are  all  below  the  first  five  grades.  If  the  disbarsing 
officer  after  a  careful  review  of  decisions  of  this  office  in  26  Comp. 
Dec,  715,  729,  and  954,  and  inclosed  copies  of  my  decisions  dated 
July  9  and  10,  1920,  is  unable  to  determine  the  rights  as  to  three 
months'  extra  pay  of  a  soldier  of  any  grade  mentioned  in  your  ques- 
tion who  was  in  the  service  on  the  active  list  on  May  18,  1920,  and 
whose  first  reenlistment  (or  entrance  into  his  second  enlistment 
period)  was  accomplished  at  any  time  in  period  from  January  1  to 
June  3,  1920,  he  has  the  right  to  submit  the  account  of  the  ^Idier^ 
with  a  full  statement  of  facts,  to  this  office  for  decision. 

^'(13)  If  the  question  next  above  is  answered  in  the  affirmative^ 

should  the  increases  under  section  4,  act  May  18,  1920,  enter  into  the 
computation  of  the  three  months'  reenlistment  pay  in  the  cases  of 
enlisted  men  who  under  the  ]ir<)visions  of  decisions  of  the  Comp- 
troller of  the  Treasury  dated  March  5  and  8, 1920,  fulfil  the  retjuired 
oonditionB  and  become  oititled  to  such  bonus  at  any  time  during  the 
period  January  1  to  May  17, 1920,  inclusive  t 

See  answer  to  question  (12). 

"(14)  The  method  of  calculating  court-martial  forfeitures  is  pre- 
scribed by  paragraph  1270^,  Army  Kegulutions,  as  amended  by 
C.  A.  1?.,  Xo.  07,  January  31,  1918.  In  construing  this  regulation  the 
comptroller  in  his  decision  of  April  23,  1918,  24  Comp.,  622,  held 
that  'the  rate  of  a  soldier's  pa^  during  the  period  over  which  the 
forfeiture  is  actuidly  applied  will  govern  the  rate  of  the  forfeiture/ 
"  Is  the  increased  pay  provided  by  section  4,  act  May  18,  1920^ 
subject  to  court-martial  forfeitures?  If  so,  should  a  forfeiture 
covering  any  period  between  January  1  to  May  17,  1920,  inclusive,, 
already  satisfied,  he  reopened  in  connection  with  payment  of  in- 
creased pay  for  period  covered  by  the  forfeiture? 
^Ewample  (June,  1920,  pay  roll) : 

Serfft  S.,  Inf.,  first  enlistment  period;  last  paid  to  May  81, 
1920;  mie  soldier  increased  pay  under  act  May  18,  1920,  for 
period  January  1  to  May  31,  1920,  not  paid  on  previous  rolls; 
sentenced  to  forfeit  one-half  of  his  pay  per  month  for  3  months, 
G.  C.  M.  order  dated  April  15,  1920-^$19.00  })er  month  already 
deducted  on  pay  rolls  for  April  and  May,  1920. 

"(a)  Should  $22.80  or  $19.00  be  deducted  for  the  month  of 
June  on  account  of  G.  G.  M.  sentence  dated  April  16, 1920? 

"(&)  Should  the  settled  forfeitures  for  April  and  May  be 
reopened,  and  an  additional  amount  of  $3.80  for  each  of  those 
months  collected  from  the  soldier  on  June  pay  roll?  " 

•  As  to  forfeitures  of  pay  by  court-martial  sentence  see  26  Comp. 
Dec,  18;  paragraph  1886,  Q.  M.  Corps  Blanual,  1916;  and  Digest 
Second  Comp.  Dec,  vol.  2,  section  878. 

In  the  example  given  where  the  soldier  on  April  15,  1920,  waa 
sentenced  to  forfeit  one-half  of  his  pay  per  month  for  three  months^ 
the  forfeiture  began  on  April  1,  1920  (being  the  date  from  which 
pay  accrued  since  the  payment  to  him  up  to  and  including  Mar.  81» 
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1990),  and  ended  June  30,  1920.  Under  decisions  now  in  force  the 
ntc  of  the  soldier's  pay  during  the  period  over  which  the  forfeiture 

is  actually  applied  will  govern  the  rate  of  the  forfeiture.  Inasmuch 
as  during  the  period  from  April  1  to  June  30,  1920,  he  was  a  sergeant 
entitled  to  the  20  per  cent  increase  of  pay  under  act  of  May  18,  1920, 
in  computing  the  one-half  pay  forfeited  one-half  of  the  20  per  cent 
increase  should  be  included. 

^'(15)  Transportation  for  dependents  is  provided  by  section  12, 
reading'  in  part  as  follows : 

*^ '  That  hereafter  when  any  conmiissioned  officer,  noncommissioned 
offieer  of  the  grade  of  color  sergeant  and  above,  mduding  •  •  « 
warrant  officer.  *  ^  ^  having  a  wife  or  dependent  cnud  or  chil- 
dren, is  ordered  to  make  a  permanent  change  of  station,  the  United 
States  shall  furnish  transportation  in  kind  from  funds  appropriated 
for  the  transportation  of  the  Army,  *  *  *  to  his  new  station  for 
the  wife  and  dependent  child  or  children ;  ♦  ♦  ♦  Provided  fur- 
ther, that  if  the  cost  of  such  transportation  exceeds  that  for  transpor- 
tation from  the  old  to  the  new  station  the  excess  cost  shall  be  paid 
to  the  United  States  by  the  oflker  concerned :  Provided  further^  That 
transportation  supplied  the  wife  or  dependent  child  or  children  of 
such  officer,  to  or  from  stations  beyond  the  continental  limits  of  the 
United  States,  shall  not  be  other  than  by  Government  transport,  if 
such  transportation  is  available,    *    *  Regulations  issued 

under  the  above  provision  are  contained  in  paragraph  1115^,  and 
change  in  paragraph  1128,  Army  Regulations,  published  in  Circular 
189,  War  Department,  May  20,  1920,  a  copy  or  which  is  enclosed* 
^ "  It  has  developed  that  m  many  instances  officers  and  noncommis- 
sioned officers  having  dependents  performed  travel  involving  perma- 
nent change  of  station  without  knowledge  of  the  benefits  conferred 
hj  the  section  above  quoted;  others  having  applied  for  transporta- 
tion for  dependents  were  deprived  of  such  transportation  (lue  to 
non-receipt,  by  the  transportation  officer,  of  the  instructions  relating 
to  the  subject;  a  third  class  included  those  dependents  located  at  a 
place  other  than  the  office r\s  or  noncommissioned  officer's  old  station, 
who,  prior  to  receipt  of  Government  transportation  request,  pro- 
ceeded to  new  station,  request  being  returned  for  cancellation  when 
received  at  new  station.  Each  of  the  three  conditions  set  forth  neces- 
sitated expenditures  from  personal  funds  covering  entire  cost  of 
travel  for  dependents,  which  circumstance  gives  rise  to  the  following 
qaestioDs: 

**May  reimbnrraient  be  made  under  the  provisions  of  section  12 
and  within  the  restrictions  of  paragraphs  1115^  and  1128.  Ajrmy 
Regulations,  for  the  cost  of  travel  by  tne  shortest  usually  traveled 
route,  including  parlor  car  and  sleeping  car  accommodations,  from 
M  to  new  station  for  the  wife  or  dej^endent  child  or  children? 

^(16)  If  reimbursement  is  authorized,  may  same  be  paid  at  the 
commercial  rate  if  such  rate  was  actually  paid  by  dependents,  or  at 
the  actual  cost  to  the  Government f 

"(17)  If  authorized  at  the  commercial  rate  may  such  reimburse- 
ment include  any  amount  paid  on  account  of  war  tax? 

"(18)  If  reimbursement  is  authorize<l,  what  conditions  are  re- 
quired with  respect  to  availability  of  Government  transports  to  or 
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from  stations  beyond  the  continental  limits  of  the  United  States  in 
order  that  such  reimbursement  may  be  made  for  travel  by  commercial 
steamer? 

''(19)  In  the  eyent  that  transportation  by  Government  transport 
is  not  available,  may  reimbursement  be  made  for  the  cost  of  transporta- 
tion by  commercial  steamer,  when  such  transportation  includes 
meals,  and  if  so  authorized,  what  rate,  if  any,  should  be  deducted  on 
account  of  such  meals  ? " 

Your  circular  Orders  No.  189,  dated  May  20,  1920,  adding  to  the 
Army  Begolations  paragraph  1115^  and  amending  parap^raph  1128, 
are  in  conformity  with  section  12  of  the  act  of  May  18,  1920.  As  to 
reimbursement  mentioned  in  your  questions,  the  same  should  be  made 
to  those  entitled  thereto  in  a  sum  not  exceeding  what  it  would  have 
cost  the  Government  to  furnish  the  transportation. 

"(20^  What  constitutes  a  'dependent  child '  within  the  meaning 
of  section  12  of  the  act?" 

The  definition  of  term  ^ child''  as  given  in  24  Comp.  Dec.,  686, 
relating  to  the  act  of  April  16, 1918,  40  Stat,  580,  may  be  accepted 
as  the  signification  of  the  term  dependent  diild  or  children"  as 
used  in  said  section  12. 


GHAV0I8  ZH  O&ADES  IV  COAST  OTTARD^-EFFECT  07  SAVZVa  CLAITSS  IB 

ACT  OF  MAY  18.  1930. 

Tlie  MTing  danse  In  Mctton  14  of  the  act  of  Ifay  18;  1020,  41  Stat,  6M,  that 
nothing  contataed  In  the  act  diaii  operate  to  rednce  the  pay  or  niiowances 

of  any  officer  or  enlisted  man  on  the  active  or  retired  list  of  the  services 
nffeote<l  by  the  act  is  applicable  so  long  as  the  Individuals  retain  the 
grades  held  by  theuj  on  May  18,  1920,  and  is  not  a  restriction  on  the 
authority  of  the  administrative  officers  to  mtike  such  changes  in  grades 
as  were  theretofore  authorised  by  law ;  hence  a  person  holding  the  proba- 
tionary grade  of  acttng  machinist  In  the  Ooast  Qnard  prior  to  Bfay  18,  JttSO, 
correspondUif  to  the  grade  of  machinist  of  the  Navy  with  pay  and  allow- 
ances of  a  warrant  officer,  whose  prade  in  the  Coast  Guard,  by  competent 
regulations  dated  May  18,  1920.  is  assimilated  to  that  of  chief  machinist's 
mate  of  thf^  Navy  with  resulting;  decrease  in  pay  and  allowances,  may  not 
invoike  said  saving  clause  in  the  act  of  May  18,  1920,  as  a  basis  for  the 
right  to  eontlnne  to  receive  the  hli^er  rate  of  pay  and  allewanees  of  a 
warrant  offlcsr. 

Assistant  Comptroller  Vwxt  to  Capt.  C.  H.  Joaes,  United  States  Coast  6iaar4» 

July  21,  1920: 

I  have  your  letter  of  June  17,  1920,  request inrr  derision  whether 
you  are  authorized  to  pay  attached  voucher  for  difference  in  the  pay 
of  a  chief  machinist's  mate  and  a  machinist  in  the  Navy  from  May 
18  to  :U,  1920,  in  favor  of  Chief  Machinist's  Mate  W.  F.  Kilroy,  who, 
prior  to  the  act  of  May  18,  1920,  was  an  acting  machinist  in  the 
Coast  (luard,  and  who  by  reason  of  (be  provision  of  said  act  was 
rated  a  chief  machinist's  mate  on  May  18, 1920, 
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Sftid  act  of  May  18,  ld20, 41  Stat.,  603,  provides  in  section  8  thereof : 

That  commissioned  officers,  warrant  officers,  petty  officers,  and 
«(her  enlisted  men  of  the  Coast  Guard  ^lall  reoeive  the  same  pay, 

aUowanoes  and  increases  as  now  aro,  heroin  are,  or  hereafter  may  be 
prescribed  for  corresponding  grades  or  ratings  and  length  of  service 
in  the  Navy;  and  the  grades  and  ratings  oi  warrant  olHcers,  chief 
petty  officers,  petty  officers,  and  other  enlisted  persons  in  the  Coast 
Gaud  diall  be  the  same  as  in  the  Navy,  in  so  far  as  the  duties  of  the 
Coast  Quard  may  require.  •  ^  • » 

Prior  to  said  act  of  May  18,  1920,  the  grade  of  acting  machinist 
in  the  Coast  Guard  corresponded  to  the  grade  of  machinist  (a  war- 
rant officer)  in  the  Navy,  and  by  virtue  of  the  acts  of  May  22,  1917. 
40  Stat,  87,  and  July  1,  1918,  40  Stat.,  733,  such  acting  machinists 
were  entitled  to  the  pay  of  a  warrant  officer  of  the  Navy  and  wlien 
on  sea  duty  to  conmiutation  of  quarters  for  dependents  as  provided 
by  the  act  of  April  16,  1918,  40  Stat.,  530.  As  an  acting  machinist 
prior  to  May  18,  1920,  Kilroy  was  receiving  the  pay  of  a  warrant 
officer  of  the  Navv  after  three  years'  service  and  commutation  of 
quarters,  heat,  and  light  for  dependents  while  on  sea  duty;  also,  by 
reason  of  the  retroactive  feature  of  the  act  of  May  lb,  1920,  $20 
additional  pay  per  month  from  January  1, 1920. 

Pursuant  to  the  requirements  of  section  8  of  the  act  of  May  18, 
1920,  that  the  grades  and  ratings  of  warrant  officers,  chief  petty 
officers,  petty  offioeiB,  and  other  enlisted  persons  in  the  Coast  Guard 
shall  be  the  same  as  in  the  Navy,  the  Secretary  of  the  Treasury  on 
May  18.  1920,  issued  General  Order  No.  43,  in  part  as  follows: 

'^5.  Acting  wammt  officers  are  hereby  permanently  appointed 
diief  petfy  officers  as  of  the  date  of  this  General  Order,  as  follows: 

Acting  machinists  To  be  chief  machinist  mates.  *  • 

Kihoy's  pay  as  a  chief  macliinist's  mate  is  less  than  his  pay  as  a 
warrant  oflioer  and  the  question  for  determination  is  whether  the 
following  provision  in  section  14  of  said  act  of  May  18,  1920,  en- 
titled him  to  continue  to  receive  the  pay  and  allowances  of  a  warrant 
ofiioer: 

"That  nothing  contained  in  this  act  shall  operate  to  reduce  the 
pay  or  allowances  of  any  officer  or  enlisted  man  on  the  active  or 
leuredlist" 

Article  853,  Coast  Guard  Kegulations,  provides  that  ratings  as 
icting  warrant  officers  shall  be  made  as  follows : 

"(a)  When  a  vacancy  occurs  in  the  grade  of  warrant  officer  (ex- 
cept that  of  master's  mate)  the  commanding  officer  or  district  super- 
intendent shall  notify  headquarters  and  recommend  for  its  considera- 
tion the  petty  officer  under  his  command  whom  he  considers  best 
qualified  to  Hil  the  vacancy,  and  no  person  shall  be  rated  acting  war- 
rant officer  without  previous  authority  therefor  from  headquarters. 
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Such  rating  shall  be  for  a  probationary  period  of  six  months,  which 
may  be  extended  for  a  furtner  period  of  not  exceeding  three  months 
when  circumstances  require  such  action.  *  *  * 

4 

^(d)  A  petty  officer  or  other  enlisted  person  rated  acting  warrant 
officer  shall  be  regarded  as  continuing  in  his  status  as  an  enlisted 

person  until  permanently  appointed  a  warrant  officer." 

The  grade  held  by  Chief  Machinist's  Mate  W.  F.  Kilroy  imme- 
diately  prior  to  May  18, 1920,  was  a  probationary  one,  terminable  al 
the  will  of  the  commandant  of  the  Coast  Ghiard,  and  could  not,  in 
any  dicumstances,  extend  beyond  nine  montiis  from  his  first  ded^ia- 
.tion  as  acting  machinist.  By  General  Order  No.  48  his  appointment 
x>r  designation  as  such  was  terminated.  The  proyimons  of  section  14 
of  the  act  of  May  18, 1^0,  are  applicable  so  long  as  the  indlTidnals 
retein  the  grades  held  by  them  on  that  date  and  are  not  a  lesMction 
on  the  authority  of  administratis  officers  to  make  such  changes  in 
grades  as  were  theretofore  authorized  by  law;  otherwise  a  petty  offi- 
cer could  not  be  reduced  to  the  ranks  and  an  officer  temporarily  ad- 
vanced in  rank  could  not  be  discharged  therefrom  to  revert  to  his 
rank  in  the  permanent  establishment. 

You  are  accordingly  informed  that  you  are  not  authorized  to  pay 
the  voucher. 


EBinUBD  PAT— ITAVT. 

The  act  of  July  1,  1918,  40  Stat,  717,  authorizing  the  Secretary  of  the  Navy, 
during  the  existence  of  war  or  of  a  national  emergency  declared  by  the 
PresIdeDt  to  order  retired  eommlasioiied  or  warrant  oflteen  irf  the  Navy, 
Mailut  Coips,  or  Coast  Guard  to  active  duty,  and  providing  that  midi 
retired  officers  wlien  again  placed  on  the  retired  list  shall  be  entitled  to  the 
retired  pay  of  the  rank  or  grade  to  which  permanently  promoted  dnrlns 
such  active  service,  does  not  chancre  the  Inw  governing  the  standard  or  con- 
dition on  which  the  officers  wero  ictlrod,  such  as  retirement  for  physical 
disability  not  the  result  of  any  incident  of  the  service  under  section  1454, 
Revised  Statutes,  and,  therefore,  does  not  change  the  status  of  the  offl- 
oera  with  respect  to  percentage  of  active  pay  to  which  entitled  on  the  re» 
tired  list  by  reason  of  the  statute  governing  their  retirement. 

Assistant  Comptroller  Voree  to  Ueut.  J.  S.  JUbertt,  Vnltsd  States  Havy,  Jnlj 

22,  1920: 

By  reference  of  the  Judge  Advocate  General,  Navy  Department, 
I  have  your  letter  of  May  26,  1920,  requesting  decision,  as  follows: 

"1.  It  is  respectfully  requested  that  decision  be  rendered  as  to  the 

proper  pay  of  the  below-named  retired  officers : 

"  (a)  Jacob  D.  Doyle,  lieutenant  commander,  Supply  Corps,  U.  S. 
Navy,  retired.  The  account  of  Mr.  Doyle  was  receivecl  from  Kn.si']fn 
C.  (i.  Fnrr,  S.  C,  U.  S.  N.  (resided),  Whom  I  relieved  on  April  13, 
1920,  with  rfite  of  pay  of  $2,925,  per  annum,  three-quarters  of  the  pay 
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of  a  lieutenant  commander  after  15  years.  The  Navy  Register  for 
1920  shows  that  this  officer  was  placed  on  the  retired  list  February 
28, 1889,  in  conformity  with  section  1454  R.  S.  (retired  for  disability 
not  an  incident  of  service) .  The  Navy  Register  for  1917  shows  thib 
he  was  then  carried  on  the  retired  list  as  an  assistant  paymaster 
(rank  of  lieutenant,  junior  grade).  His  commission  as  a  lieutenant 
commander  dates  from  July  1, 1918,  at  which  time  he  was  on  actire 
duty. 

**  {b)  Ernest  Clinton  Keenan,  lieutenant,  U.  S.  Nayv,  retired. 
The  account  of  Mr.  Keenan  was  received  from  Ensign  C>.  C.  Furr, 
S.  C,  U.  S.  N.  (resigned),  with  rate  of  pay  of  $1,980,  per  annum, 
three-quarters  of  the  pay  of  a  lieutenant  arter  5  years.  The  Navy 
Register  for  1920  shows  that  this  officer  was  placed  on  the  retired  list 
February  19,  1903.  in  conformity  with  section  1454  K.  8.  (retired  for 
disability  not  an  incident  of  service).  The  Navy  Register  for  1917 
shows  he  was  then  carried  on  the  retired  list  as  an  ensijjn.  His  com- 
mission as  a  lieutenant  on  the  retired  list  dates  from  July  1,  1918,  at 
which  time  he  was  on  active  duty- 

^'S.  The  permanent  promotions  on  the  retired  list  received  by  these 
officers  was  the  result  of  the  act  of  July  1,  1918^  and  the  question 
raised  is:  Did  such  promotions  have  tne  eflFect  of  changing  their 
status  on  the  retired  list  so  that  now  while  on  inactive  duty  they  are 
entitled  to  three-quarters  of  their  active  duty  pay  instead  of  one- 
half." 

The  act  of  July  1, 1918, 40  Stat,  717,  provides : 

**That  hereafter,  during  the  existence  of  war  or  of  a  national  emer- 
gency declared  by  the  President  to  exist,  any  commissioned  or  war- 
rant officer  of  the  Navy.  Marine  (^orps,  or  Coast  Guard  of  the  United 
States  on  the  retired  list  may,  in  the  discretion  of  the  Secretary  of 
the  Navy,  be  ordered  to  active  duty  at  sea  or  on  shore ;  and  any  retired 
officer  performing  such  active  duty  in  time  of  war  or  national  emer- 
gency, declared  as  aforesaid,  shall  he  entitled  to  promotion  on  the 
retired  list  to  the  grade  or  rank,  not  above  that  of  lieutenant  com- 
mander in  the  ISavy  or  major  in  the  Marine  Corps  or  captain  in  the 
Coast  Guard,  and  shall  thereafter  receive  the  pay  and  allowances 
thereof,  which  his  total  active  service  as  an  officer  both  prior  and 
subsequent  to  retirement,  in  the  mnnner  rendered  hy  him,  would  have 
enabled  him  to  attain  in  due  course  of  promotion  had  such  service 
been  rendered  continuously  on  the  active  list  during  the  period  of 
thm  last  past.** 

It  was  held  in  dc^cisions  of  this  office,  26  Comp.  Dec,  306  and  409, 
that  retired  chief  wai-iant  officers  of  the  Navy  advanced  in  ]^ny  ^rade 
by  reason  of  active  service  performed  both  jirior  and  sul)S('((uent  to 
retirement  under  said  act  are  entitled  upon  release  from  active  duty 
to  retired  pay  based  on  such  advanced  grade. 

Said  act,  however,  does  not  affect  the  officer's  retired  status  other- 
wise than  to  so  confer  upon  him  right  to  retired  pay  based  on  the 
idvanced  grade  or  rank.  It  does  not  change  the  law  governing  the 
itandard  or  condition  on  which  the  officer  was  retired,  and  therefore 
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does  not  change  his  status  with  respect  to  percentage  of  active  pay  to 
which  entitled  on  the  retired  list  by  reason  »f  the  statute  governing 
,  his  retirement. 

The  officers  in  question  were  retired  under  section  14S4,  Revised 
Statutes,  which  provides  that*: 

When  said  board  finds  that  an  officer  is  incapacitated  for  active 
service  and  that  his  incapacity  is  not  the  result  ot  any  incident  of  the 

service,  such  officer  shall,  if  said  decision  is  approved  by  the  Presi- 
dent, be  retired  from  active  service  on  furloujjh-pay,  or  wholly  re- 
tired from  service  with  one  year's  pay,  as  the  President,  may  deter- 
mine." 

Said  (  rs  having  been  retired  under  said  statute,  the  act  of  July 
1,  1918,  in  no  way  affects  their  right  to  "  furlough  pay"  as  provided 
therein,  but  simply  entitles  them  to  such  furlough  pay  based  on  the 
advanced  grade  attained  by  reason  of  their  permanent  promotion 
while  on  active  duty. 

You  are  advised  accordingly. 


KEtrnXJ)  07  COVST-KAXTIAL  CHSCXAGSS— HAVT  AHD  XABXHB  OO&PS. 

Befond  of  court-martial  dedactions  fh>iii  the  pay  of  enlisted  men  of  tlie  Navy 

and  Marine  Corps  who  are  granted  temporary  warrants  or  commlntons 

under  the  act  of  May  22,  1917,  40  Stnt.,  86,  should  not  be  made  until  the 
enlisted  status  is  tinally  tormlnoted,  either  by  iictna!  discharpo  uftrr  re- 
version to  an  enlisted  status,  or  by  the  conferring  on  the  temporary  olHoer 
of  a  permanent  warrant  or  commission,  which  In  most  cases  would  au- 
thorise an  **  honorable  dSacIiarge  **  and  a  refund  of  the  full  dedactlonn. 

llaeition  by  Assistant  Comptroller  Foreo,  July  SS,  1920: 

Knsign  Frank  R.  Wills  (T) ,  United  States  Navy^  applied  March  22, 
1920,  for  revision  of  the  action  of  the  auditor  for  the  Navy  Depart- 
ment in  disallowing  by  settlement  certificate  No.  8142,  dated  December 
18, 1920,  part  of  his  claim  for  refund  of  $50  deducted  from  his  pay 
while  serving  as  an  enlisted  man  in  accordance  with  summary  court- 
martial  approved  December  28, 1910,  subject  to  article  4893,  Naval 
Instructions,  1918. 

It  appears  that  while  serving  as  an  enlisted  man  under  reenlist- 
ment  of  April  5,  1915,  appellant  accepted  on  October  18,  1918,  an 
appointment  as  a  gunner,  temporary,  in  the  Navy,  from  September 
20,  1918,  and  was  later  commissioned  an  ensign,  temporary,  from 
December  15,  1918.  By  reasons  of  these  temporary  appointments 
appellant  contends  that  his  status  as  an  enli^ed  man  ceased  and 
that  he  is  entitled  to  refund. 

It  appears  that  by  reason  of  a  report  made  by  the  Bureau  of 
Navigation,  upon  call  of  the  auditor,  that  had  appellant  been  dis- 
charged on  October  18, 1918,  he  would  have  been  entitled  only  to  an 
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"ordinary  discharge    tlie  auditor  allowed  in  the  settlement  of  the 

claim,  one-half  of  the  $50  deduction. 
The  act  of  May  22,  1917,  40  Stat,  86,  provides: 

"  Sec.  7.  *  *  *  That  the  rights,  benefits,  privileges,  and  gratui- 
ties of  all  enlisted  men  of  the  Navy  and  Marine  Corps  now  authorized 
by  law  shall  not  be  lost  or  abridged  in  any  respect  whatever  by  their 
acceptance  of  temporary  commissions  or  warrants  hereunder.  ♦  •  ♦ 
Ana  provided  fuHherf'^ThBt  upon  the  termination  of  Umpor^ry  ap- 
pointanents  in  a  higher  grade  or  rank*  as  authorized  by  tms  Act  the 

•  ^   ^  enlisted  men  of  the  Navy  *  ^  ^  *.  diall  revert  to  the 

•  •    •    rating  from  which  temporarily  advanced,  unless  such 

•  *  *  enlisted  men  in  the  meantime,  in  accordance  with  law,  be- 
come entitled  to  promotion  to  a  higher  grade  or  rank  in  the  perma- 
nent Navy  *  ♦  •,  in  which  case  they  shall  revert  to  said  higher 
grade  or  rank  and  snail,  after  passing  the  prescribed  ezaminatioiiB,  be 
conmussioned  aooordingly." 

In  an  effort  to  carry  out  the  provisions  of  the  above  law,  especially 
as  to  the  part  above  first  quoted,  I  am  advised  that  the  plan  of  the 
Navy  Department,  as  approved  in  an  opinion  by  the  Judge  Advocate 
General  dated  June  21,  1917,  has  been  as  follows: 

"(«)  P^nlisted  men,  temporarily  appointed  warrant  or  commis- 
sioned officers,  shall  not  lx»  discharged  from  their  enlis-tments  upon 
the  acceptance  of  such  appointments,  (b)  If  their  enlistments  ex- 
pire while  holding  under  temporary  appointments  as  warrant  or 
eoDunissioned  officers  they  shall  not  be  discharged  until  the  termina- 
tion of  their  temporary  appointments." 

In  passing  upon  the  question  whether  deposits  by  enlisted  men 
may  be  repaid  at  the  time  they  are  given  temporary  warrants  or 
commissions  it  was  held  in  S4  Comp.  Dec.  179  that  within  the  mean- 
ing of  the  act  of  February  9, 1889,  25  Stat.,  657,  said  payments  could 

be  made. 

To  apply  the  basis  upon  which  repayment  of  deposits  was  author- 
ized to  the  refundment  of  court-martial  deductions  might  deprive 
enlisted  men  of  "the  rights,  benefits,  privileges,  anc^  gratuities" 
which  the  act  of  May  22.  1917,  reserved  to  them. 

An  enlisted  man  repaid  his  deposit  at  time  of  temporary  warrant 
or  commission  would  lose  the  interest  thereon  that  would  accnio  if 
the  deposit  were  not  repaid  until  date  of  actual  discharge,  but  in 
consideration  thereof  he  would  have  the  use  of  tiie  money  so  accrued 
on  deposit. 

In  the  matter  of  refund  of  court-martial  deductions  an  injustice 
would  more  than  probably  be  done  a  man  to  hold  that  the  deductions 
were  payable  at  the  time  of  temporary  warrant  or  commission  for 
the  reason  that  the  Navy  Department  would  be  compelled  to  hold 
that  at  that  time  the  equivalent  of  an  "ordinary  discharge"  only 
could  be  considered  as  due,  no  matter  how  creditable  a  man's  service 
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record  would  show  his  service  and  conduct  to  have  been,  and  the 
equivalent  of  an  '^ordinary  discharge"  would  grant  a  right  to  only 
one-half  of  the  total  amount  of  deductions. 

I  am  accordingly  of  the  opinion  that  the  refunds  should  not  be 
made  until  the  enlisted  status  is  finally  terminated,  either  by  an 
actual  discharge  npon  reTeision  to  an  enlisted,  status  or  the  confer- 
ring on  the  temporary  officer  of  a  permanent  warrant  or  commission, 
which  in  most  cases  would  authorize  an  ^  honorable  discharge  "  and 
a  refund  of  the  full  deduction. 

Accordingly  the  action  of  the  auditor  in  allowing  $25  by  his  set- 
tlement  of  December  18,  1919,  at  a  time  when  appellant  was  still 
serving  under  temporary  commission,  is  reversed. 


A  member  of  the  Naval  Roserve  Force  holding  a  confirmed  rank  or  rattng  who 
is  proniofeti  to  a  iiruvisional  rank  continues  to  be  entitled  to  the  retainer 
pay  bused  ou  the  conlirmed  rating  uutil  the  terminatiou  of  the  euruUment 
period  in  which  received,  but  upon  reenrollment  in  the  prorisionBl  rank 
which  he  h^  at  the  termination  of  his  lait  enrollment  period,  he  lom  the 
•  rl^t  to  receive  retainer  pay«  baaed  on  the  ftormer  confirmed  rating,  unleM 
again  appointed  thereto,  and  la  entitled  only  to  retainer  pay  baaed  on  tiia 
provisional  rank  in  which  reenrolled. 

Assistant  Comptrollar  Foree  to  Bear  Admiral' T.  J.  Cowle,  Vnlted  States  Vavy, 
July  SS,  1880: 

I  have  your  letter  of  June  2, 1920,  requesting  decision,  as  follows : 

''Your  decision  is  respectfully  requested  on  the  following  facts: 
Fielder  Slocum.  who  was  enrolled  in  the  Naval  Militia,  18  April, 
1917,  was  transferred  to  the  Naval  Reserve  Force  by  Qeneral  Order 

400,  1  July,  11)18,  automatically  confirmed  in  the  ratine^  of  cliief 
machinist's  mate.  He  was  promoted  to  the  provisional  rank  of  ensign 
on  10  Decemln  r,  1918.  The  naval  appropriations  act  29  August,  1916, 


"  *  Members  of  the  Naval  Reserve  Force  appointed  to  commissioned 
grades  shall  be  commissioned  by  the  President  alone,  and  members 
of  such  force  appointed  to  warrant  grades  shall  be  warranted  by  the 

Secretary  of  the  Navy :  Provided,  That  officers  so  warranted  or  com- 
missioned shall  not  be  deprived  of  the  retainer  pay,  allowances,  or 
gratuities  to  which  they  would  otherwise  be  entitled.' 

*'  In  accordance  with  the  above-quoted  provisions  of  the  law.  and 
the  decisions  of  the  comptroller  of  25  September,  1917,  24  Oomp. 
Dec.;  181,  and  11  December,  1918, 25  Comp.  Dec,  ilS^Fielder  Slocum 
continuea  to  receive  retainer  pay  after  his  promotion  to  the  pro- 
visional rank  of  ensign,  computed  on  the  basis  of  his  confirmed  rat* 
ing  of  chief  machinist's  mate. 

"The  enrollment  of  Fielder  Slocum  in  the  Naval  Reserve  Force 
expired  17  April,  1920.  He  was  reenrolled  on  29  May,  1920,  in 
class  2  of  the  Navfd  Reserve  Force  as  a  provisional  ensign,  executing 
the  oath  and  acceptance  of  this  office  on  the  same  date. 
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"To  what  retainer  pay  is  he  entitled  for  the  period  of  this  re- 
enrollment?  Should  he  receive  $12.()0  per  annum,  computed  on  the 
basis  of  his  provisional  rank  of  ensign,  or  is  he  considered  as  ^ilso 
tntomatieftlly  reenrrlled  in  his  ecmfirmed  rating  of  chief  machinist's 
Btie?  Should  yon  decide  that  he  is  entitled  to  retainer  pay  at  the 
lite  of  $12.00  per  annum,  is  it  possible  for  him  to  reenroll  m  nis  con-  • 
firmed  ratin^r  of  chief  machinist's  mate,  and  receive  retainer  pay 
based  upon  that  confirmed  rating  from  the  date  of  such  reenroU- 
ment?" 

Betainer  pay  as  authorized  for  "provisional  rank  or  rating"  is 
$12  per  annum,  and  that  authorized  after  confirmation"  is  two 
months  V)asc  pay  for  the  class  in  question.  When  a  member  is  en- 
rolled and  given  a  confirmed  rank  or  rating  "thereafter"  his  re- 
tainer pay  shall  be  based  on  his  confirmed  rank  or  rating.  In  this 
case  the  member  in  question  was  reenrolled  in  the  same  provisional 
nnk  (that  of  ensign)  held  on  termination  of  his  last  enrollment,  but 
was  not  given  his  former  confinned  rating  of  chief  machinist'^  mate. 
If  his  retainer  pay  is  based  on  his  provisional  rank  he  is  entitled  to 
US  per  annum,  but  if  based  on  his  former  confirmed  rating  he  is 
entitled  to  two  months'  base  pay  of  a  chief  machinist's  mate. 

The  act  of  August  29, 1916, 39  Stat,  588,  provides  that : 

"Members  of  the  Naval  Reserve  Force  who  reenroll  for  a  term  of 
loi^  years  within  four  months  from  the  date  of  the  termination  of 
their  last  enrollment,  and  who  shall  have  performed  the  minimum 
imonnt  of  active  service  required  during  the  preceding  term  of 

enrollment,  shall  for  each  such  reenrollment  receive  an  increase  of 
twenty-five  per  centum  of  their  base  retainer  pay :   *  * 

Apparently  the  above  provision,  which  applies  to  the  class  to 
which  Ensign  Slocum  belongs,  has  not  been  modified  by  subsequent 
legislation,  nor  is  there  any  express  provision  of  law  that  members 
of  the  Naval  Reserve  Force  shall  carry  with  them  their  former  con- 
firmed rank  or  rating  upon  reenroUing  within  four  months  from  dale 
of  the  termination  of  their  last  enrollment  ' 

Said  provision  authorizes  a  percentage  increase  on  the  ^base 
ntamer  pay"  bnt  does  not  stipulate  whether  such  base  retainer  pay 
dttU  be  predicated  on  a  confirmed  or  provisional  rank  or  rating.  It 
does  not  provide  that  the  member's  base  retainer  pay  in  his  last 
enrollment  shall  be  continued  in  the  reenrollment,  but  only  that 
whatever  his  base  retainer  pay  m4y  be  in  the  reenrollment,  it  is  to  be 
increased  25  per  cent.  Jt  is  apparent,  therefore,  that  said  provision 
does  not  necessarily  imply  that  the  member's  confirmed  rank  or 
liting  shall  be  automatically  continued  in  his  reenrollment  period. 

Since  the  member  in  question  was  reenroUed  in  the  provisional 
nnk  held  by  him  on  expiration  of  his  last  enrollment,  there  would 
Mem  to  be  no  doubt  that  his  qualification  for  enrollment  in  the 
eonfirmed  rating  held  by  him  on  the  termination  of  his  last  enroll- 
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ment  continues,  and  that  he  was  entitled  to  reenroUment  in  said 
confirmed  rating  without  further  examination  or  active  service. 
However,  in  the  absence  of  express  authority  of  law  something  more 
than  qualification  for  appointment  is  necessary  to  confer  right  to 
pay;  there  must  be  an  actual  appointment  before  such  right  can 
accrue,  and  since  there  is  no  express  authority  of  law  for  auto- 
matically continuing  a  member's  confirmed  rank  or  rating  from  one 
enrollment  to  another,  I  am  of  opinion  that  uniesB  again  appointed 
in  his  former  confirmed  rank  or  rating,  a  member  is  not  entitled  to 
retainer  pay  based  on  such  confirmed  rank  or  rating. 

The  law,  89  Stat,  588,  in  prescribing  the  qualification  for  con- 
firmation, provides: 

**  •  •  •  that  former  officers  and  midshipmen  of  the  Navy,  who 
shall  have  left  the  service  under  honorable  conditions  and  who  shall 
have  enrolled  in  the  Naval  Reserve  Force,  may  be  appointed  in  the 
grade  and  rank  last  held  by  them  without  examination  other  than 
the  physical  examination  a£ove  prescribed." 

In  26  Comp.  Dec.,  668,  it  was  held  that  officers  so  qualified  who  are 
enrolled  in  a  provisional  rank  and  later  confirmed  in  the  rank  held 
,  when  they  left  the  service,  are  entitled  to  retainer  pay  based  on  such 
confirmed  rank  from  date  of  enrollment.   Slocum's  status  in  his 

reenroUment  period  is  analogous  to  the  status  of  such  officers  in  the 

fact  that  he  was  qualified  for  enrollment  in  his  former  confirmed 
rating,  and  therefore  if  subsequent  to  his  reenroUment  he  is  again 
given  his  former  confirmed  ratinjs:  to  date  from  his  reenroUment  he 
will  be  entitled  to  retainer  pay  based  on  such  confirmed  rating  from 
said  date. 

You  are  advised  accordingly. 


BXPIOTMSHT  inmiB  LVlfP-Sm  AmontlATZOHS. 

Members  of  the  Naval  Reserve  Force  and  Marine  Corps  Reserve  piven  tempo- 
rary civil  appointments  in  tlie  Navy  Department  or  Naval  Establishment 
under  the  act  of  July  11,  1919,  41  Stat.,  138,  all  of  which  temporary 
appointments  terminated  not  later  than  June  ao,  192<K  are  not  excited 
from  the  operation  of  section  7  of  the  act  of  October  8, 1917.  40  Stat,  388, 
tmt  are  prohibited  by  the  proTlalons  thereof*  fbr  Che  period  of  one  year 
from  the  termination  of  such  temporary  appointments,  from  recelvlnf 
compensation  paid  from  a  lump-sum  appropriation  In  any  other  Govern- 
ment depnrtnu'iit  or  ostnl>lshinont  at  a  higher  rate  than  flint  reccivod  by 
them  under  their  temporary  appuiutmeutii  La  the  Navy  Departmeut  at  the 
time  of  the  termination  thereof 
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Comptroller  Warwick  to  the  ehAinnui,  federal  Board  iot  Yocatioaal  Education, 

Joly  24,  1920: 

I  have  your  letter  of  July  20.  as  follows: 

"Please  be  good  enough  to  advise  me  whether  or  not  section  7  of 
the  act  of  October  6.  1917,  40  Stat.,  383,  prohil)iting  employment 
of  a  person  under  a  lump-sum  appropriation  at  a  higher  rate  of 
salary  than  such  employee  received  at  the  iasL  place  of  employment, 
is  appUcable  in  the  following  case : 

''A  clerk  was  appointed  as  a  yeomanette  in  the  Navy  October  B, 
1918,  and  released  July  31, 1919,  at  which  time  she  was  giyen  a  tem- 
porary civil  appointment  in  the  Navy  Department  at  a  salary  of 
$1,100  i>er  annum  and  $240  bonus,  by  authority  of  the  act  making 
appropriation  for  the  naval  service  for  the  fiscal  year  ending  June  30, 
li)20,  and  for  other  purposes  (Pub.  No.  8,  Sixty-sixth  Congress), 
approved  July  11, 1919.  The  clerk  received  her  discharge  from  the 
Navy  NovemDer  5,  1919,  and  resigned  frcnn  her  temporary  eivil 
appointment  in  the  Navy  Department  November  10, 1919. 

"  Decision  is  requested  as  to  whether  or  not  under  the  act  supra 
temporar}^  civil  employment  as  aforesaid  prohibits  the  clerk  from 
bein^  employed  unaer  a  lump-sum  appropriation  with  the  Federal 
Board  for  \  ocational  Education  at  a  higher  rate  of  pay  than  she 
was  receiving  as  a  temporary  civil  employee  in  the  Navy  Depart- 
ment 

"Decision  is  also  requested  as  to  whether  or  not,  if  the  clerk  in 
ooestion  had  resigned  on  or  before  the  date  of  receiving  her  discharge 
from  the  Navy,  section  7  of  the  act  of  Octoher  6,  1917,  would  have 
prohibited  her  from  being  employed  witli  this  board  at  a  liigher 
rate  of  pay  than  she  was  receivmg  as  a  temporary  civil  employee  in 
the  Navy  DeparLmenL  as  described  above." 

The  act  of  July  11, 1919, 41  Stat.^88,  provides : 

**lfembm  of  the  Naval  Reserve  Force  and  Marine  Corps  Reserve 
whose  conduct,  servdoes,  and  efficiency  have  demonstrated  the  .desira- 
bility of  their  retention  may,  in  the  discretion  of  the  Secretary  of  the 
Navy,  be  ^iven  temporary  civil  appointments  in  the  Navy  'Depart- 
ment or  Naval  Kstal)lishment  at  the  ordinary  and  usual  rates  of  i)ay 
accorded  employees  performing  a  similar  character  of  work,  pro- 
vided such  services  are  necessary. 

Members  of  the  Naval  Reserve  Force  and  Marine  Corps  Reserve 
who  accept  such  temporary  civil  appointments  shall  be  given  an  op- 
portunity to  qualify  by  a  civil-service  examination  for  certification 
in  accordance  with  civil-service  rules  to  till  such  vacancies  as  may 
occur,  in  cases  where  they  are  not  already  eligil)Ie  for  appointment 
or  rein.statement.  All  temporary  appointments  made  hereunder  shall 
termmate  not  later  than  June  30, 1920.   •   ♦   •  » 

The  only  exception  to  the  application  of  section  7  of  the  act  of 
Octoljer  6,  1917,  40  Stat.,  383,  based  on  the  temporary  character  of 
the  previous  employment  is  the  case  in  which  the  employee  has 
re«eived  a  temporary  appointment  under  Kule  VIII  of  the  Civil 
Service  Commission  pending  certification. 
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I  find  nothing  in  the  language  quoted  from  the  act  of  July  11, 1919, 

to  indicate  any  intention  on  the  part  of  Congress  to  amend  or  change 
the  application  of  section  7  of  the  act  of  October  6,  1917. 

The  case  stated  by  you  does  not  come  under  the  exception  and  you 
are  advised  that  payment  of  the  employee  in  question  at  a  higher  rate 
than  $1,340  per  annum  prior  to  November  11,  1920,  is  not  authorized. 

You  are  further  advised,  in  refeicnce  to  your  second  question, 
that  no  decision  can  be  rendered  upon  a  case  that  has  not  come  before 
you. 


FUBCHAflX  OF  TYnWXZTEBB. 

The  cost  of  transportation  or  other  pxpenae  nocessary  to  send  a  typowrltlnjc 
machine  to  a  lieUI  oHke  of  a  Government  department  or  establishment  U 
not  a  part  of  the  price  of  the  machhie  within  the  meaning  of  the  first  part 
of  section  4  of  the  act  of  May  29,  1920,  41  Stat,  688,  limiting  the  pric« 
of  typewriting  machines  purchased  by  the  QoTernment  during  the  llecftl 
year  1921  to  that  paid  by  the  Government  for  the  mme  make  and  SOb- 
Stantlally  the  s-ame  model  diirlnj?  the  flsral  year  1910,  and  where  the  pro- 
.  visions  of  snid  act  have  otherwise  been  complied  with,  the  expense  of  a^d* 
ing  the  machine  to  the  field  may  be  paid. 

Oemptreller  Warwlek  to  the  ohilraisei  Zaterttate  GoBmeros  Gesalsilon,  July 
94,  1890: 

I  have  your  letter  of  July  20  stating  that,  in  response  to  the  com- 
mission's request,  the  General  Supply  Committee  has  certified  that 

there  is  not  already  in  the  possession  of  the  Government  and  avail- 
able for  transfer  through  the  General  Supply  Committee  equipment 
of  the  kind  requested  or  similar  thereto  that  is  serviceable  and  re- 
questing decision  as  follows:  ' 

"  Your  decision  is  now  requested  as  to  whether  or  not,  in  view  of 

the  provisions  contained  in  section  4  of  the  legislative  act,  this  com- 
mission will  be  authorized  to  turn  in  five  unserviceable  Underwood 
typewriters  as  part  pajTnent  for  five  new  Underwood  typewriters, 
and  pay  the  transportation  charges  on  new  machines  to  Chicago, 
lUinoift** 

Section  4  of  the  act  of  May  29, 1920, 41  Stat.,  688,  provides: 

That  no  part  of  any  money  appropriated  by  this  or  any  other  aot 

shall  be  used  during  the  fiscal  year  1921  for  the  purchase  of  any 
typewriting  machine  at  a  price  in  excess  of  the  lowest  price  paid  by 
the  Government  of  the  United  States  for  the  same  make  and  sub- 
stantiallj  the  same  model  of  machine  during  the  fiscal  year  1019; 
such  price  shall  include  the  value  of  any  typewriting  machine  or 
machines  given  in  exchange,  hnt  shall  not  apply  to  special  prioee 
granted  on  tjrpewriting  machines  used  in  schools  of  the  District  of 
Uolumbia  or  or  the  IncUan  Service,  the  lowest  of  which  special  prices 
paid  for  typewriting  machines  shall  not  be  exceeded  in  future  pur- 
diases  for  such  schools :  Provided^  That  in  construing  this  section  the 
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CommisBioner  of  Patents  shall  advise  the  Comptroller  of  the  Treas- 
ury as  to  whether  the  changes  in  any  typewriter  are  of  such  struc- 
tural character  as  to  constitute  a  new  machine  not  within  the  limita- 
tions of  this  section. 

**A11  purchases  of  typewriting  machines  during  the  liscal  year  1921 
bj  the  ▼arioiis  bnuumes  of  tiie  Govenunent  of  the  United  States  for 
me  in  the  District  of  Columbia  or  in  the  field,  except  as  hereinafter 
provided,  shall  be  made  from  the  surplus  machines  in  the  stock  of 
the  (leneral  Supply  Committee.  The  War  Department  shall  fur- 
nish the  (leneral  Supply  Committee,  immediately  upon  the  approval 
of  this  Act,  a  complete  inventory  of  the  various  makes,  models,  and 
classes  of  typewriters  in  its  possession,  the  condition  of  such  ma- 
chines, and  the  point  of  storage^  and  shall  turn  over  to  the  General 
Supply  Committee  such  typewriting  machines  in  such  quantities  as 
the  secretary  of  the  Treasury  from  time  to  time  may  call  for  by 
specific  requisition  for  sale  to  the  various  services  of  the  (lovem- 
ment.  If  the  General  Supply  Committee  is  unable  to  furnish  ser- 
viceable machines  to  any  branch  of  the  Government,  it  shall  funiish 
ODserviceable  machines  at  current  exchange  prices  and  such  machines 
shall  then  be  applied  by  the  branch  of  the  Government  receiving 
them  as  part  payment  for  new  machines  from  commercial  sources  in 
aeoordanee  the  prices  fixed  in  the  preceding  paragraph.  After 
the  approval  of  this  Act  and  until  June  30,  1921,  the  War  Depart- 
ment shall  not  dispose  of  any  t^'pewritint;  machines  except  to  the 
General  Supply  Committee  as  authorized  herein :  Proviaed,  That 
hereafter  no  tyj^ewriter  that  has  been  used  less  than  three  years  shall 
be  sold,  exchanged,  or  given  as  part  paymmt  for  another  type- 
writer." 

The  schedule  of  supplies  for  the  fiscal  year  1921  gives  the  prices 
for  Underwood  typewriters,  subject  to  the  proviso  that  the  prices 
quoted  cover  transportation  charges  for  delivery  to  any  Govern- 
ment official  in  Washington,  D.  C,  New  York,  N.  Y.,  and  Hartford, 
Conn.,  and  the  obtaining  of  exchange  machines  from  the  same  or 
any  other  Government  official. 

Since  the  General  Supply  Committee  has  certified  that  it  is  unable 
to  furnish  to  the  commission  serviceable  machines  of  the  kind  de- 
sired, and  since  the  commission  has  unserviceable  machines  that 
have  been  in  use  three  years  or  more,  such  unserviceable  machines 
may  be  applied  as  part  payment  for  new  Underwood  machines  at 
the  rates  fixed  in  the  general  schedule  of  supplies. 

The  question  for  decision  is  whether  after  the  commission  has 
purchased  the  new  machines  needed  by  its  Chicago  office  it  may  pay 
transportation  charges  to  Chicago  on  the  machines  without  violating 
the  provisions  of  the  first  paragraph  of  section  4  of  the  act  of 
May  29, 1920. 

When  the  commission  has  purchased  the  machines  at  a  price  not 
in  excess  of  that  paid  by  the  Government  for  machines  of  the  same 
make  and  substantially  the  same  model  during  the  fiscal  year  1919, 
the  requirements  of  the  first  paragraph  of  section  4  have  been  met 
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and  any  further  expense  necessary  to  send  the  machines  to  a  field 
office  of  the  commission  is  not  a  part  of  the  price  of  the  machines 
within  the  meaning  of  section  4  of  the  act  of  May  29,  1920. 

The  restriction  in  the  first  paragraph  of  section  4  is  directed 
against  payment  to  the  typewriter  companies  of  prices  in  excess  of 
those  paid  during  the  fiscal  year  1919. 

You  are  advised  that  payment  of  transportation  charges  on  new 
machines  to  Chicago  is  authorized* 


PHILimHE  SCOUTS  AND  PHILIPPINE  MILITIA. 

the  authority  of  the  President  under  section  3G  of  the  act  of  February  2, 
1901,  31  Stat.,  757,  to  organize  the  Philippine  Swuts  for  service  with  the 
Uniteil  Slates  Army  into  such  size  and  character  of  units  as  he  may  dfH^m 
advisable,  has  not  hisni  limited  or  amended  by  the  Army  reorRanizatiorj  act 
of  June  4,  ld20,  41  Stat,  770,  or  other  legislation,  all  organizations  of  the 
Philippine  Seonts  remaining  the  same  until  dianged  by  the  President  and 
announced  In  orders  Issued  by  the  War  Department 

Announcement  in  official  communications  or  orders  of  the  War  Department  Is 
sufhcient  authority  for  changing  enlistment  periods  In  the  Philippine  Scouts 
to  correspond  to  changes  In  enlistment  periods  for  the  Re>?ular  Anny 
authorized  by  acts  of  Congress,  and  for  establishing  a  reserve  for  the 
Philippine  Scouts,  to  take  effect  upon  the  dates  specified  in  said  orders. 

The  proYisions  In  the  act  of  January  26,  1918,  40  Stat,  482,  that  the  pay  and 
allowances  of  officers  and  men  of  the  Philippine  MlUtla  called  Into  the 
service  of  the  United  States  when  serving  In  the  PhUipplne  Islands  shall 
in  no  case  exceed  the  pay  and  allowances  for  corresponding  grades  In  the 
Philippine  Scouts,  did  not  operate  to  limit  the  organize<1  units  of  the 
Philippine  Militia  to  the  same  size  und  character  <>f  orjrani/.cij  units  au- 
thorized for  the  Philippine  SScuuts,  nor  to  prevent  the  apiwlnlment  of  ofl'ic*  rs 
with  higher  grade  or  rank  in  the  Philippine  Militia  than  those  autliurized 
for  the  PhUipplne  Scouts.  Where  hlf^er  grades  eidst  In  the  Philippine 
Militia  than  in  the  Philippine  Scouts  the  pay  of  those  grades  Should  bear 
the  same  ratio  to  similar  grades  in  the  Regular  Army  that  there  would  be 
hetToeen  the  Regular  Army  and  Philippine  Soottts  were  they  authorized  by 
law  for  the  latter  force. 

Oflicers  of  the  Fhiilppine  Militia  called  into  Fe<leral  service,  except  counnis- 
sioned  oflicers  of  the  Regular  Army  holding  appointments  tlierein,  are  nut 
entitled  to  10  per  cent  Increase  of  pay  tor  foreign  service,  under  tiie  act  of 
June  ao,  1002,  82  Stat,  612,  while  the  Philippine  MlUtla  rematais  In  the 
Federal  service  on  duty  In  the  PhlUpplne  Islands. 

Incision  by  Assistant  Comptroller  Force,  July  26.  1920: 

The  Auditor  for  tho  AVar  Depurtiiient  sui)!!!!!,*^  for  approval,  dis- 
approval, or  modification  his  decision  of  June  25,  1920,  makin<;  an 
original  construction  of  section  3G  of  the  act  of  February  2,  1901, 
31  Stat.,  757,  and  the  act  of  January  26,  1918,  40  Stat.,  432,  which 
provide : 

Act  of  Fehninry  2^  1901 : — 

"Sec.  3G.  That  when  in  his  opinion  the  conditions  in  llie  Pliilip- 
pine  Islands  justify  such  action  the  President  is  authorized  to  enlist 
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natiTCB  of  those  islands  for  service  in  the  Army,  to  be  organized  as 

scouts,  with  such  officers  as  he  shall  deem  necessarj'^  for  their  proper 
control,  or  as  troops  or  companies,  as  authorized  by  this  act  for  the 
Regular  Army.  The  President  is  further  authorized,  in  his  dis- 
cretion, to  form  companies,  organized  as  are  companies  of  the  Reg- 
ular Army,  in  squadrons  or  battalions^  with  officers  and  non-com- ' 
missioned  officers  corresponding  to  smiilar  organisations  in  the 
cavalry  and  infantry  arms.  The  total  number  of  enlisted  men  in  said 
native  orsranizations  shall  not  exceed  twelve  thousand,  and  the  total 
enlisted  force  of  the  line  of  the  Army,  together  with  such  native 
force,  shall  not  exceed  at  any  one  time  one  hundred  thousand. 

"The  pay,  rations,  and  clothing  allowances  to  he  authorized  for 
the  enlisted  men  sliall  be  fixed  by  the  Secretary  of  War,  and  shall  not 
exceed  those  authorized  for  the  Regular  Army. 

^When  in  the  opinion  of  the  Prwident,  natives  of  the  Philippine 
Islands  shall,  hj  tneir  services  and  character,  show  fitness  for  com- 
mand, the  President  is  authorized  to  make  provisional  appointmento 
to  the  grades  of  second  and  first  lieutenants  from  such  natives,  who, 
when  so  appointed,  shall  have  the  pay  and  allowances  to  be  fixed  by 
the  Secretary  of  War.  not  exceeding  those  of  corresponding  jg^rades 
of  the  Re^rular  Army. 

Act  of  January  26^  1918: 

"That  the  militia  and  other  locally  created  armed  forces  in  the 
Philippine  Islands  may  be  called  into  the  service  of  the  United  States, 
and  all  members  thereof  may  be  drafted  into  said  service  and  organ- 
ized in  such  manner  as  is  or  may  be  provided  by  law  for  calling  or 
drafting  the  National  Guard  into  said  service,  and  shall  in  all  re- 
speds  while  thereui  he  upon  the  same  footing  with  members  of  the 
National  Guard  so  callea  or  drafted :  Proviaed,  That  the  pay  and 
allowances  of  officers  and  men  of  the  Philippine  Militia  and  other 
locally  created  armed  forces  in  the  Philippme  Islands  called  into 
the  service  of  the  United  States  under  the  provisions  of  this  Act 
when  serving  in  the  Philippine  Islands  shall  in  no  case  exceed  the 
pay  and  allowances  for  corresponding  grades  of  Philippine  Scouts." 

The  auditor's  decision  is,  in  part,  as  follows: 

''The  questions  presented  for  consideration  under  the  acts  cited 

aro— 

"1.  Does  the  act  of  February  2,  1001,  under  which  the  Scouts  were 
or<ranized,  limit  the  units  to  conform  to  troops,  ('f)m])anit's.  squadrons, 
and  battalions  as  provided  for  the  Regular  Army  under  the  act,  and 
do  later  acts  changing  the  organization  of  the  Regular  Army  require 
toorresponding  change  in  the  organization  of  the  Philippine  Scouts 
tDttieezclnsion  of  bands  for  battalion  organizations  of  the  Philippine 
Soovts,  provision  for  which  in  the  Regular  Army  is  made  for  regi- 
ments only  of  cavalry  and  infantry  ? 

"2.  Did  the  act  of  Aufjust  24,  1912,  changing  the  enlistment  period 
and  creating  a  reserve  for  the  Regular  Army,  and  the  act  of  June  3, 
1916,  again  changing  the  enlistment  period,  by  inference  change  the 
enlistment  period  and  establish  a  reserve  for  the  Philippine  Scouts, 
or  chd  thsj  remain  as  organized  under  the  act  of  Februai^  2, 19011 
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"3.  Does  the  act  of  January  26,  1918,  limiting  the  pay  of  the 
Philippine  Militia  not  to  exceed  the  pay  and  allowances  for  cor- 
reeponding  grades  of  the  Philippine  Scouts  lunit  the  militia  or- 
ganizatiims  to  conform  to  the  Philippine  Soout  units  in  every  detail 
or  is  the  first  section  of  tiie  act  broad  enough  to  allow  the  organiza- 
tion of  higher  units  than  the  battalion,  and  technical  units  to  conform 
to  the  Engineer,  Medical,  and  Signal  troops  of  the  Regular  Army  ? 

"4.  Is  an  officer  of  the  Philippine  Militia  called  or  drafted  into 
the  Federal  Service  entitled  to  tne  10  per  vent  increase  in  pay  for 
foreign  service?" 

*  •  •  •  *  •  • 

"  The  act  of  February  2,  1901,  supra,  authorizes  the  President,  in 
the  exercise  of  his  discretion,  to  enlist  natives  of  the  Philippine 
Islands:* 

'  for  service  in  the  Army,  to  be  organized  as  scouts,  with  sudi 
officers  as  he  shall  deem  necessary  for  their  proper  control,  or  as 
troops  or  companiefi,  as  authorized  by  this  act,  for  the  Beguhir 

Army.' 
and  further 

'*Ho  form  companies,  organized  as  are  companies  of  the  Regular 
Army,  in  squadrons  or  battalions,  with  officers  and  noncommissioned 
officers  corresponding  to  similar  organizations  in  the  Cavalry  and  In- 
fantry arms.   ♦  * 

"  *  The  total  number  of  enlisted  men  in  said  native  organizations 
shall  not  exceed  twelve  thousand,   *  * 

"  There  were  two  kinds  of  organizations  provided  for,  one  as 
scouts  and  the  other  as  troops  or  companies  as  authorized  by  the  act 
for  the  Regular  Army,  and  the  matter  of  choice  was  vested  in  the 
Chief  Executive,  to  be  ezerdsed  as  he  resarded  advisable  and  ez- 

f edient  in  view  of  the  then  existing  conditions  in  the  Philippine 
slands  and  the  characteristics  and  extent  of  adaptability  of  the 
natives  to  the  military,  but  in  either  case  they  were  to  constitute  a 

6 art  of  the  Army,  but  not  of  the  Regular  Army.  See  23  Comp. 
►ec.,  162,  and  25  Comp.  Dec.,  711.  In  case  it  was  decided  to  organize 
scouts,  the  law  prescribed  no  limit  as  to  the  composition  ox  units 
other  than  that  there  should  be  such  officers  as  might  be  regarded 
SB  necessary  for  their  proper  control;  tluit  the  number  of  enliadted 
men  in  these  native  organizations  should  not  exceed  twelve  thousand; 
and  that  if  the  President  mi^ht  later  regard  it  advisable,  he  might, 
in  the  exercise  of  his  discretion,  form  companies,  organized  as  are 
companies  of  the  Regular  Army,  in  squadrons  or  battalions,  with 
officers  and  noncommissioned  officers  corresponding  to  similar  organi- 
zations in  the  Cavalry  and  Infantry  arms. 

**The  most  natural  course  to  pursue  in  a  situation  of  this  kind 
would  be  to  pattern  after  the  Regular  Army  as  the  most  thoroughly 
and  scientifically  organized  body  from  a  military  point  of  view. 

"There  was  an  element  of  elasticity  due  to  lack  of  limitation,  and 
a  company,  as  the  smallest  tactical  unit,  might  have  a  numerical 
strength  greater  or  less  than  authorized  tor  the  Regular  Army,  ac- 
cording to  the  local  needs  and  conditions.  The  grades  might  also 
differ  if  regarded  as  expedient. 
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"The  fact  that  it  was  decided  by  the  military  authorities  to  or- 
ganize Phillipine  Scouts  is  evidenced  by  the  following  cablegram 
sent  horn  the  War  Department,  Heptember  28, 1901 : 

^^\cting  Secretary  War  directs  Philippine  Scoute  in  service 
United  States  heretofore  paid  from  insular  revenues  be  enlisted  and 
mustered  from  October  first  and  paid  from  Re«]riilar  Army  appropria- 
tions. Forward  recommendations  for  proper  allowance,  pay,  ra- 
tions, clothing.' 

Specific  cureetions^  it  will  be  seen,  were  given  for  the  enlistment 
and  muster  of  Philippine  Scouts,  but  the  nature  and  extent  of  organi- 
zation was  apparently  left  to  the  discretion  of  the  oommanding  gen- 
eral. Division  of  the  t*hilippines. 

''In  compliance  with  the  instrurtions  received  General  Ordrrs,  No. 
310.  were  issued  from  tho  headquarters,  Division  of  the  Philippines, 
on  October  8, 1901,  as  follows: 

Confirming  telegraphic  instructions  of  September  30, 1901,  from 
these  head<)uarters,  to  each  department  commander,  issued  in  com- 
pliance with  telegraphic  instructions  from  the  War  Department, 
dated  September  28,  1901,  Philippine  Scouts  in  service  of  the  I'nited 
States  and  heretofore  paid  f  n»m  insular  revenues,  will  ho  enlisted  and 
mustered  from  October  1,  1901,  and  paid  from  Kegular  Army  ap- 
propriations. ♦  ♦  •  The  organization,  ♦  ♦  •  shall  he  as  pro- 
vided for  in  General  Orders,  No.  293,  current  series,  these  head- 
qiuarters  *  * 

"The  provisions  of  General  Orders,  No.  298,  Headquarters,  Divi- 
sion of  the  Philippines,  September  27,  1901,  are: 

"*Tho  natives  of  these  islands,  who  are  employed  in  the  military 
service  and  arc  known  generaly  as  "Native  Scouts,"  will  be  reor- 
ganizt^d  into  rompanics  rollowing  the  present  or<ranization  of  a  com- 
pany of  Infantry,  as  specified  in  General  Orders,  No.  00,  current 
series,  Headquarters  of  the  Army,  which  is  as  follows: 

1  first  sergeant.  1  artificer. 

1  quartermaater  aeigeant  2  musiciamk 
6  s^r^eants.                                    81  privates. 

10  corporala  — — 

2  cooks.  104  total  authorised  strength. 

"*This  stren^h  will  not  be  exceeded,  nor  in  all  cases  need  it  be 
maintained  if  circumstances  are  such  on  occasions  as  to  make  it  advis- 
able to  employ  a  less  number  per  compan^r.   *   *  * 

"*To  each  company  one  or  two  commissioned  officers  will  be  as- 
signed, preferably  first  and  second  lieutenants  of  Philippine  Scouts 
under  their  present  provisional  appointments    *    *    *. ' 

"The  conij)any  organization  prescribed  for  the  Regular  Army  by 
General  Orders,  No.  66.  Headquarters  of  the  Aruiy,  May  13,  i901, 
was  in  accordance  with  the  provisions  of  the  act  of  February  2, 1901, 
and  was  adopted  for  the  Philippine  Scouts  by  the  phraseolo^  *  fol- 
lowing the  present  organization  of  a  company  of  Infantry.^  The 
order,  while  fixing  a  maximum  strength  for  the  company  in  harmonv 
with  a  like  unit  of  the  Regular  Army,  provided  that  that  strencrth 
need  not  in  all  cases  be  maintained  where  conditions  made  a  reduc- 
tion necessary. 

"  Passing  to  the  next  larger  military  unit  designated  as  a  battalion, 
«s  find  the  act  provides  that  in  order  to  create  the  same,  the  corn- 
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panies  forming  its  component  parts  must  be  'organized  as  are  com- 
panies of  the  Kegular  Army,'  out  does  not  state  that  the  battalion 
organization  in  its  entirety  shall  be  the  same  as  that  laid  down  by  the 
act  of  February  2,  i9Ul,  or  subsequent  acts. 

"The  first  battalion  organization  was  directed  by  (leneral  Orders 
No.  181,  War  Department,  December  1,  1904,  as  follows : 

"'By  direction  of  the  President,  under  the  provisions  of  section 
36  of  the  act  of  Ck>ngress  approved  February  1901,  the  4th,  24th. 
80th,  and  47th  Companies,  Philippine  .Scouts,  are  hereby  designated 
as  a  battalion  of  infantry  to  be  Jmown  as  the  Ist  Battalion,  Philip- 
pine Scouts.    *    ♦  * 

"'The  company  organization  will  remain  as  fixed  in  General  Or- 
ders, No.  293,  Efeadquarters,  Division  of  the  Philippines,  Septem- 
ber 27, 1901.» 

"  According  to  (General  Orders,  No.  8,  War  Department,  January 

10.1908: 

"*  Where  volunteer  bands  are  organized  in  the  authorized  bat- 
talions of  Philippine  Scouts,  the  Quartermaster  Department  will 
issue  to  the  bands  such  musical  instruments  as  can  be  spared  from  the 
surplus  stock  on  hand,  upon  requisitions  duly  approved  by  the  bat- 
tfdion  commanders  and  by  the  conunanding  general,  Philippine  Divi- 
sion. The  accountability  for  the  instrumento  so  issued  wul  be  in  the 
battalion  quarterm aster 

"The  War  Department  evidently  recognized  the  importance  of 
having  bands  of  music  at  isolated  posts  scattered  througho\it  the 
islands  and  directed  that  suitable  equipment  be  provided  when  organ- 
ized within  the  battalion  from  volunteer  members  thereof. 

"In  furtiieranoe  of  this  condition,  and  in  view  of  the  fact  that  the 
War  Department  is  not  restricted,  except  as  heretofore  stated,  in 
prescribing  the  organization  for  Pliilippme  Scouts,  General  Orders 
No.  41.  War  Department,  August  31,  1916,  were  issued  as  follows: 

" '  III.  1.  Pursuant  to  section  36  of  the  act  of  Congress  approved 
February  2,  1901,  each  company  of  Philippine  Scouts  will  be  organ- 
ized as  prescribed  in  section  17  of  the  act  of  Congress  approved  «Tune 
8, 1916,  for  a  company  of  infantry  at  normal  strength.  Changes  of 
grades  will  be  made  September  1,  1916.  Paragraph  1,  General 
Orders  No.  8,  War  Department,  1906,  is  rescinded,  effective  Sep- 
tember 1,  1916. 

"*2.  For  the  proper  control,  administration,  and  supply  of  bat- 
talions, Philippine  Scouts,  a  battalion  headquarters  company  is 
authorized  by  the  President,  under  section  36  or  the  act  of  Congress 
approved  February  2,  1901,  for  each  battalion,  Philippine  SSeouts, 
heretofore  or  hereafter  organized,  with  commissioned  and  enlisted 
personnel  as  follows : 

1  band  lender. 

1  first  sergeant  (drum  major). 

2  band  serReants. 

4  band  corporals.  }  Band.* 

2  musicians,  first-class. 
4  nmalclaiia,  8eooiid<cla88. 
18  mDslcians,  tblrd-daas. 

"  The  act  of  June  4, 1920,  41  Stat  770,  provides: 
'  Sbg.  22Hi.  PhUippine  Scouta. 
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"'The  President  is  authorized  to  form  the  Philippine  Scouts  into 
such  branches  and  tactical  units  as  he  may  deem  expedient,  within 
the  limit  of  strenjj^h  prescribed  by  law,  orcranized  similarly  to 
those  of  the  Ke<*:ular  Army  ♦  *  *.  Xothiri<r  in  this  act  shall  be 
construed  to  alter  in  any  respect  the  present  status  of  enlisted  men 
of  the  rhilippiue  Scouts.' 

"  The  first  question  is  answered  aa  follows : 

"  In  accordance  with  the  provisions  of  the  acts  cited  ^  when  in  his 
opinion,'  or  *  as  he  may  deem  expedient,'  *  the  President  is  author- 
ized'  to  enlist  or  form  Philippine  Scouts  into  military  units.  AMien 
companies  are  formed  into  battalions  they  must  conform  to  like  units 
of  the  Regular  Army,  but  battalion  or«;aiiizatiuns  may  have  head- 
quarters companies,  composed  in  part  of  bands,  and  the  composition 
of  these  units  is  not  limited  to  that  authorized  by  the  act  of  February 
2,  1901,  for  similar  units  of  the  Regular  Army,  nor  do  later  acts 
fflanging  the  organization  of  the  Regular  Army  require  a  correspond- 
ing change  in  the  organization  of  the  Philippine  Scouts.  The  change 
in  orffanization  is  a  matter  left  entirely  to  the  discretion  of  the 
President,  and  the  character  of  units  remains  the  same  until  such 
change  as  is  deemed  advisable  is  announced  in  orders  issued  by  the 
Warl>epartment" 

±     *  •  •  •  •  *  e 

"The  act  of  August  24,  1912,  37  Stat,  590,  provides: 
"*And  that  on  and  after  Noranber  first,  nineteen  hundred  and 
twelve,  all  enlistments  in  the  Re^lar  Arm^  shall  be  lor  the  term  of 

seven  years,  the  first  four  years  m  the  seryice  with  the  organization 

of  which  those  enlisting  shall  form  a  part,  and,  except  as  otherwise 
provided  herein,  the  last  three  years  on  furlough  and  attached  to  the 
Army  Reserve,  hereinafter  provided  for:  *  •  *  *  Provided  further^ 
That  any  enlisted  man,  at  the  expiration  of  three  years'  continuous 
nrrice  with  such  organizations,  either  under  a  first  or  any  subsequent 
enlistanent.  upon  his  written  application,  may  be  fnrloughed  and 
transferred  to  the  Ajmy  Reserve,  in  the  aiscretion  of  the  Secretary 
of  War,  in  which  event  he  shall  not  be  entitled  to  reenlist  in  the 
service  until  the  expiration  of  his  term  of  seven  years:  ♦  *  ♦  Pro- 
vided further,  Tiiat  hereafter  the  Army  Reserve  shall  consist  of  all 
enlisted  men  who,  after  having  served  not  less  than  four  years  with 
the  organizations  of  which  they  form  a  part,  shall  receive  furloughs 
without  pay  or  aUowances  until  the  expiration  of  their  terms  of  en- 
Uatcent,  together  with  transportation  in  kind  and  subsistence  as 
provided  for  by  this  net  in  the  case  of  discharged  soldiers,  but  when 
any  soldier  is  furlou<rhed  to  the  Reserve  his  accounts  shall  he  closed 
and  he  shall  be  paid  in  full  to  the  date  such  furlough  becomes  effec- 
tive. ♦  ♦ 

^  Under  date  of  September  18, 1912,  General  Orders,  No.  63,  Head- 
quarters  Philippine  Diyision,  were  issued  as  follows: 

"'The  following  cablegram  from  The  Adjutant  General  of  the 
Army  is  published  for  the  information  and  guidance  of  all  con- 
cemed:    ♦    ♦  • 

"'On  and  after  November  1st,  all  enlistments  Regular  Army  in- 
cluding Philippine  Scouts  shall  be  for  seven  years,  first  four  years 
in  service  witli  organizations  of  which  those  enlisting  shall  form  a 
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partv  last  three  years  on  furlough  without  pay  or  allowances  and 
attadied  to  Amiv  reserves  *  *  V  „ 
"  The  act  of  June  3,  1916,  known  as  the  national  defense  act,  89 

Stat.  185;  181,  provides : 

"  *  Sec.  27.  Enlistments  in  the  Re^^ular  Army :  On  and  after  the 
first  day  of  November,  nineteen  hundred  and  sixteen,  all  enlistments 
in  the  Ke^lar  Army  shall  be  for  a  term  of  seven  years,  the  first 
three  years  to  be  in  the  active  service  with  the  organizations  of  which 
those  enlisted  form  a  part  and,  except  as  otherwise  proTided  herein, 
the  last  four  years  in  the  Begular  Army  Reserve  nereinafter  pro- 
vided for:    *  ♦ 

"  *  Sec.  22.  All  existin<!^  laws  pertaimnp^  to  or  affecting  the  *  *  • 
Philippine  Scouts  shall  continue  and  remain  in  force  except  as  herein 
flpecincally  provided  otherwise.' 

"The  second  question  is  answered  as  follows: 

''The  acts  of  Au^st  24, 1912,  and  June  8, 1916,  made  no  mention 
of  an  enlistment  period  or  provision  for  furioufirh  to  the  reserves  for 
Philippine  Scouts.  However,  as  shown  by  General  Orders  No.  63, 
Headquarters  Philippine  Division,  Septcmner  18,  191'2,  the  War  De- 
partment followed  its  original  ])olicy,  that  when  the  law  was  silent 
m  rejorard  to  these  features  and  placed  no  restrictions  or  limitations, 
the  conditions  governing  the  Philippine  Scouts  should  be  the  same 
as  those  prescribed  from  time  to  mne  in  acts  of  Congress  for  the 
Repilar  Army. 

"The  announcement  in  official  communications  or  orders  of  the 

War  Department  is  sufficient  authority  for  the  chanp:o  in  the  period 
of  enlistment  and  establishment  of  a  reserve  for  the  Pliilippine 
Scouts  and  takes  elloct  upon  the  date  specified  therein.  See  o|)inioiis 
of  the  Judge  Advocate  General  of  the  Army  of  June  16,  1919,  and 
August  30,  1919." 

8.    ♦  •  •  •  •  •  • 

'^The  War  Department  cabled  the  Headquarters,  Philippine  De- 
partment, April  3,  1918,  as  follows: 

" '  Under  act  of  February  2, 1901,  the  President  authorizes  increase 

of  four  battalions  without  bands  and  eighteen  separate  companies 
Philippine  Scouts,  Moro  Battalion,  Igorote  Battalion  and  one  bat- 
talion for  duty  as  Corregidor  remain  separate  battalions.  Other 
units  will  be  combined  into  provisional  organizations  as  follows: 
Four  regiments  of  infantry,  1  regiment  mountain  artillery,  1  field 
si^al  battalion,  1  battalion  engineers.  Provisional  organizations 
will  conform  to  minimum  strength  tables  of  organization  of  May  8, 
1917,  so  far  as  available  personnel  permits.  Utilize  12  separate  com- 
panies as  headquarters.  suppW,  and  machine-gim  companies  of  in- 
fantry regiments,  1  as  headquarters  and  supply  company  artillery 
regiment :  2  for  field  sipial  battalion,  and  three  for  engineer  bat- 
talion. Designations  will  be  first,  second,  third^  and  fourth  Phil- 
ippine Infantry  provisional.  First  Philippine  Field  Artillery  pro* 
visional,  etc.    *    •    ♦ » 

"Steps  will  be  taken  immediately  to  carry  out  the  instructions 
received  from  the  War  Department  and  the  following  General  Or- 
ders No.  21  wei(^  issued  from  the  Headquarters,  Philippine  Depart* 
ment,  April  5,  1918 : 

*  Pursuant  to  instructions  from  the  War  Department  dated  April 
8,  1918,  under  the  Army  reorganization  act  approved  February  2, 
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1901,  as  amended,  the  President  authorizes  an  increase  in  the  Phil- 
ippine Scouts  of  four  battalions,  witiiout  bands,  and  eighteen  sepa- 
rate companies  ♦  • 

"*The  other  units  will  be  organized  into  provisional  organizations 
to  conform  to  minimum  stronj^^tli,  Tablos  of  Or'iain/ation,  of  May 

3, 1917,  so  far  as  available  personnel  permits,  as  follows: 
t  m  m  *  m  *  m 

'•(leneral  Orders  No.  22,  Hpadcjuarters,  Philippine  Dopartment, 
April  9,  1918,  publishes  the  tables  of  organization  for  the  enlisted 
pommiel  of  the  proyisional  regiments  01  Philippine  Infantry,  field 
artillery,  field  signal  battalion,  and  battalion  of  engineers  prescribed 
by  General  Orders  No.  21,  current  series,  Philippine  Department, 
and  further  states : 

"*lt  is  necessary  to  l)ear  in  mind  that  in  organizing  the  provi- 
sional units  only  tiie  gnule.s  and  numbers  can  be  used  that  are  now 
iiudiorized  for  the  Scout  troops  made  available  for  the  organization 
of  the  provisional  units.  The  provisional  organization  adds  no  new 
noncommissioned  officers  or  special  ratings  to  those  existing  in  the 
Philippine  Scouts  prior  to  issuance  of  G.  O.  21  cs.  H.  P.  D.  *   *  * 

"'All  color  sergeants,  mess  sergeants,  and  supply  sergeants  allotted 
to  any  organization  in  exce?^s  of  the  number  in  that  grade  prescribed 
by  the  following  tables  will  be  carried  simply  as  sergeants: 

**' Noncommissioned  oflicers  appointeil  to  act  in  trrades  in  the  pro- 
visioDal  organizations  which  do  not  exist  in  the  rhilippine  Scouts 
will  wear  the  chevrons  a{)propriate  to  the  position  in  wmch  acting. 

'"Individuals  will  be  shown  in  the  grades  in  which  they  actually 
beloi  in  the  Philippine  Scouts  on  all  rolls,  returns,  etc,  the  first 
words  under  remarks  on  muster  rolls  and  other  papers,  when  ap- 
propriate, to  be  "acting  regimental  sergeant  major,"  ''acting  horse- 
shoer,"etc.,  as  the  case  may  be    *  * 

"The  table  of  allotment  of  enlisted  personnel  and  table  of  or- 
^nization  for  provisional  organizations  contained  in  General  Orders, 
Xo.  22,  Philippine  Department,  were  amended  by  General  Orders, 
No.  41.  Headquarters  I'hilippine  Department,  July  15,  1918. 

"While  these  provisional  organizations  were  created,  the  military 
authorities  did  not  lose  sitrht  of  the  fact  that  no  grades  other  than 
those  suitable  for  companies,  and  battalions  of  infantry  when  so 
orjjanized,  were  authorized  by  law,  and  pursuant  thereto  the  tables 
of  organization  show  the  higner  grades  to  be  filled  by  the  noncom- 
lussioiied  officers  of  lower  grades  with  the  title  of  *  acting.* 

"TTie  monthly  pay  of  emisted  men  of  the  Philippine  Scouts  on 
and  after  Xovember  1,  1018,  is  published  in  Thantre  No.  13,  Com- 
pilation of  Orders,  War  Department,  October  10.  WH'^. 

"The  act  of  .January  2i),  1918,  Kvpra.  provide^  tliat  tlie  militia  in 
the  Philippine  Islands  may  be  called  into  Federal  service  and 
organized  in  such  mamier  as  is  or  may  be  provided  by  law  for 
ttUing  or  drafting  the  National  Gruard  into  euid  service.  And  upK>n 
imwering  such  call  shall,  so  long  as  serving  in  the  Philippine 
Uhnds,  receive  pay  and  allowances  in  no  case  in  excess  of  corre- 
sponding grades  of  Philippine  Scouts. 

"The  act  of  June  3,  1916,  39  Stat.,  211,  providing  for  the  national 
defense,  states  in  section  111: 
6MK)3''— 21— VOL  27  8 
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'^^Kadonal  Guard  when  drafted  into  Federal  service.  *  *  * 
*AU  persons  so  drafted  shall,  from  the  date  of  their  draft,  stand 
discharged  from  the  militia,  and  shall  from  said  date  be  subject  to 

such  laws  and  regulations  for  the  government  of  tlie  Army  of  the 
United  States  as  may  be  applicable  to  members  of  the  volunteer 
Army,  and  shall  be  embodied  in  organizations  corresponding  jis  far 
as  practicable  to  those  of  the  Regular  Army  or  shall  be  otherwise 
assigned  as  the  President  may  direct.   *   *   *  > 

"  The  Adjutant  General's  OflSce,  in  its  correspondence  of  February 
27,  1920,  indicates  tihe  policy  adopted  in  regard  to  the  pay  of  the 
Philippine  Guard  as  follows : 

"'A  regimental  or  divisional  formation  requires  the  presence  of 
staff  organizMtions  or  detachments  not  provided  for  the  Philippine 
Scouts,  and  the  hmitation  upon  the  pay  and  allowances  of  the  grades 
necessary  in  such  staff  organizations,  if  there  be  any  limitation, 
would  appear  to  be  only  that  th^e  ratio  between  their  pay  and  that 
for  smmar  grades  in  the  Regular  Army  should  be  approximately 
the  same  as  that  between  the  rates  for  Philippine  Scout  organiza- 
tions and  similar  grades  of  tlie  Regular  Army.' 

"The  tabulated  statement  of  rates  of  pay  drawn  up  by  the  WaP 
Department  for  the  Philippine  Guard  is  inclosed  herewith. 

"The  third  question  is  answered  as  follows: 

**The  organization  of  the  Philippine  Guard  when  mustered  into 
the  Federal  service  was  not  limited  by  the  act  of  January  26,  1918, 
wpvuy  to  that  of  a  battalion,  but  could  consist  of  larger  units  up 
to  a  diyision,  with  auxiliary  units,  such  as  enmneer,  si^al,  and 
also  medical  troops  as  prescribed  bv  the  President  in  his  call  of 
November  29,  1918.  Tne  pay  of  those  grades  in  the  Philippine 
Guard,  while  in  the  service  in  the  Philippine  Islands,  where  they 
corresponded  to  like  grades  in  the  Philippine  Scouts  must,  accorcl- 
ing  to  the  law,  be  the  same  as  announcea  by  the  War  Department 
for  the  latte".  Where  higher  grades  exist  in  the  Philippine  Guard 
than  in  the  Philippine  Soouts  the  pay  of  those  grades  should  bear 
the  same  ratio  to  similar  grades  in  the  Regular  Army  that  then 
would  be  between  the  Regular  Army  and  Philippine  Scouts  were 
they  authorized  by  law  for  the  latter  force.  The  higher  grades  of 
the  Philippine  (niard  having  been  paid  on  this  basis,  and  accord- 
ing to  the  pay  table  referred  to  above,  the  payments  if  otherwise 
alfrieht  are  believed  to  be  correct  The  underlying  princi{>le  in- 
yolved  herein  is  somewhat  analogous  to  that  covered  by  decudon  of 
the  Comptroller  of  the  Tressnry,  dated  April  16,  1920.'' 
4      *  ♦  •  ♦  •  •  • 

"The  increase  of  pay  for  foreign  service  was  authorized  in  the 
act  of  June  30,  1902,  32  Stat.  512,  as  follows: 

"'That  thereafter  the  pay  proper  of  all  commissioned  officers 
♦  •  •  serving  beyond  the  limits  of  the  States  comprising  the 
Union  and  the  Territories  of  the  United  States  contiguous  thereto 
shdl  be  increased  ten  per  centum  for  officers  *  *  ^  over  and 
above  the  rates  of  pay  proper  as  fixed  bv  law  for  time  of  peace,  and 
the  time  of  such  service  shall  be  counted  from  the  date  of  departure 
from  said  States  to  the  date  of  return  thereto.' 
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"The  act  of  January  26, 1918,  suvra^  provides  that: 

***Tlie  pay  and  allowances  of  omcers  and  men  of  the  Philippine 
miitia  *  •  •  ealled  into  thfi  serrioe  of  the  United  Stales  under 
the  proyisions  of  this  ac<^  when  serving  in  the  Philippine  Islandfl 
dttll  in  no  case  exceed  the  pay  and  afiowanoes  for  oorreeponding 
gndee  of  Philippine  Scouts.' 

"  llie  act  of  February  2,  1901,  supra^  provides  that  when  appoint- 
ments are  made  from  the  Regular  Army  to  the  grades  of  major, 
captain,  Erst  and  second  lieutenants  in  the  Philippine  Scouts  those 
maam  diall  reoeiye  the  pay  and  allowancee  aa  provided  for  like 
gnules  in  the  Regular  Army,  and  that : 

"  'When,  in  the  opinion  of  the  President,  natives  of  the  Philippine 
Islands  shall,  by  their  service  and  character,  show  fitness  for  com- 
mand, the  President  is  authorized  to  make  provisional  appointments 
to  the  grades  of  second  and  first  lieutenants  from  such  natives,  who, 
when  so  appointed,  shall  have  the  pay  and  allowances  to  be  fixed 
by  the  Secretary  of  War,  not  exceeding  those  of  oorresponding 
grades  of  the  Regular  Anmr.' 

General  Ordm,  No.  67^  War  Department,  March  28,  1907,  are, 
in  part,  as  follows : 

'•'II.  First  and  second  lieutenants  of  the  Philippine  Scouts,  who 
have  been  or  who  may  be  appointed  from  natives  of  the  Philippine 
Islands  under  the  authority  conferred  in  section  36  of  the  act  ap- 
proved February  2,  1901,  "To  increase  the  efficiency  of  the  per- 
manent military  establishment,"  etc.,  shall  be  entitled  to  the  same  pay 
and  allowances  as  those  authorized  for  officers  of  like  grades  in  the 
Regular  Army,  and  all  previous  payments  to  officers  so  appointed 
as  of  such  rate,  in  the  absence  of  orders  prescribing  a  lower  rate,  are 
approved.'  *  • 

"The  Philippine  Militia  was  called  into  the  Federal  .service 
November  20,  1918,  and  according  to  law  the  officers  thereof  were 
uthorized  to  receive,  while  seryinff  in  the  Philippine  Islands,  the 
aune  pa^  and  idlowances  as  provided  for  corresponding  frnuU  s  of  the 
Fhilippme  Scouts.  The  rate  of  pay  establishea  by  the  War  Depart- 
ment for  natives  appointed  first  and  second  lieutenjints  in  the  Philip- 
pine Scouts  was  the  same  as  that  of  oflicers  of  the  Kcirular  Army  of 
similar  rank.  Therefore,  first  and  second  lieutfiiants  of  the  Philip- 
pine Militia  iij  the  Federal  service  would  be  entitled  to  the  same 
pay  and  allowances  as  offimn  holding  like.rank  in  the  Kegular  Army. 
Tlie  question  noiw  arissG^  are  they  entitled  to  an  increase  of  ten  per 
eentum  for  foreign  service. 

"The  additional  expenses  incurred  and  risks  involved  due  to 
climatic  conditions  incident  to  service  at  a  distance  from  the  United 
States  were  recognized.  In  consequence  thereof  Congress  provided 
additional  compensation  for  service  beyond  the  limits  of  the  States 
comprising  the  Union  and  the  Territories  of  the  United  States 
eontigaoQS  tJiereto  to  terminate  immediately  upon  return  to  the 
United  States  or  its  contiguous  territories.  The  increase  was  there- 
fore made  possible  to  serve  a  specific  purpose  and  for  a  definite 
time  which  apparently  would  have  no  application  in  the  case  of  the 
Philippine  Militia  so  long  as  its  service  was  confined  to  the  Philip- 
pine Islands. 
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^  The  fourth  <|iieBtion  ia  answmd  as  lollowg: 

^  The  Philippine  Militia  being  a  local  military  organizatioii  oom- 
maaded  by  native  officers,  except  in  cases  of  appointments  to  com- 
missions therein  of  members  of  the  Kegulj^r  Army,  native  officers  do 
not  come  within  the  purview  of  the  act  of  June  30,  1902,  and  are  not 
entitled  to  the  increase  of  ten  per  centum  so  long  as  the  Philij)piiie 
Militia  remains  in  the  Federal  service  on  duty  in  the  Philippine 
Islands.'' 

The  auditor's  decision  is  approved. 


ABXT  WIELD  OUBEKS  AVD  HELD  0IBBK8,  QTASTERXASTXK  OOSM,  ABMT. 

Section  4a  of  the  act  of  June  4,  1020.  41  Stat.,  761,  creating  tho  pratle  of  war- 
runt  uHieer  in  tlio  Regular  Army  and  iirovidinj?  that  ai)i)Ointnient.s  to  that 
grade  shall  be  made  from  among  persons  serviug  or  who  have  served  as 
Army  field  clerks  or  field  clerks,  Quartenuast^  Con^s,  Army,  and  tbat  after 
the  date  of  the  act  no  appointments  as  Army  field  derk  and  field  tStetk^ 
Quartermaster  Corps,  shall  be  made,  does  not  abolish  the  grades  of  Army 
field  derk  or  Add  clerk.  Quartermaster  Corps,  Army,  nor  change  the  statue 
of  those  persons  who  retahi  those  grades. 

Army  lielcl  cU  rks  and  li<  Id  clprks,  Quartermaster  Corps,  Army,  are  not  entitled 
to  tlie  benelits  of  si'ction  12  of  the  act  of  May  18,  1920,  41  Stat.,  G(>4,  author- 
izing payment  of  transportation  at  Government  expense  of  the  dependents 
of  certain  commissioned  and  noncommissioned  officers  of  the  Army  and 
Marine  Corps  when  ordered  to  make  a  permanent  change  of  station. 

Comptroller  Warwick  to  the  Secretary  of  War,  July  27,  1920: 

I  have  your  letter  dated  July  16,  1920,  wherein  you  request  decision 
of  the  question  whether  or  not  Army  field  clerks  and  field  clerks. 
Quartermaster  Corps,  aie  entitled  to  the  allowance  of  transporta- 
tion in  kind  for  their  wives  and  dependent  children  under  the  provi- 
sions of  section  12  of  the  act  of  May  18,  1920,  41  Stat,  604,  which 
reads  as  follows: 

Sec.  12.  That  hereafter  when  any  commissioned  officer,  noncom- 
missioned officer  of  the  2:rade  of  color  sergeant  and  above,  including 
any  noncommissioned  oilicer  of  the  Marine  Corps  of  corresponding 
grade,  warrant  officer,  chief  p'  tty  officer,  or  petty  officer  (first  class), 

havinf]^  a  wife  or  dopondont  cliild  or  children,  is  ordered  to  make  a 
permanent  cli!Ui«je  of  station,  tlie  I'nited  States  shall  furnish  trans- 
portation in  kind  from  funtls  aj)[)r()priated  for  the  transportation  of 
the  Anny,  the  Navy,  the  Marine  Corps,  the  Coast  Guard,  the  Coast 
and  Geodetic  Sur\'ey,  and  the  Public  Health  Service  to  his  new  sta- 
tion for  the  wife  and  dependent  child  or  children:  Provided^  That 
for  persons  in  the  naval  service  the  term ' permanent  station*  as  used 
in  this  section,  shall  be  interpreted  to  mean  a  shore  station  or  the 
home  yard  of  the  vessel  to  which  the  person  concerned  may  be 
ordered;  and  a  duly  authorized  (•han</(^  in  home  yard  or  liome  j>ort 
of  such  vessel  shall  be  deemed  a  change  of  station :  Provided  furtlier^ 
Ilutt  if  the  cost  of  such  transportation  exceeds  that  for  transporta- 
tion from  the  old  to  the  new  station  the  excess  cost  shall  be  paid  to 
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the  United  States  by  the  officer  concerned :  Provided  furtJier^  That 
transportation  supplied  the  wife  or  dependent  child  or  chikiren  of 
such  officer,  to  or  fix>m  stations  beyond  the  continental  limits  of  the 
United  States,  shall  not  be  other  than  by  Government  transport,  if 
each  transportation  is  available:  And  vrovuled  further^  That  the 
personnel  of  the  Navy  shall  have  the  oenefit  of  all  existing  laws 
applying  to  the  Anny  and  the  Marine  Corps  for  the  transportation 
of  household  effects. 

In  80  much  of  said  section  as  relates  to  the  Army  only  three  daaaes 
of  persons  are  described,  namely: 

1.  Commissioned  officer. 

2.  Noncommissioned  officer  of  the  grade  of  color  seigeant  and 

above. 

3.  Warrant  officer. 

The  status  of  Army  field  clerks  and  field  clerks,  Quartermaster 
Corps,  prior  to  June  4,  1920,  is  fully  described  in  published  decisions 
of  this  office:  25  Comp.  Dec,  25C,  280,  432  ;  26  id.,  150,  236,  and  5^1. 
They  are  appointed  by  the  Secretary  of  War,  have  a  military  status, 
and  are  officers  (but  not  commissioned  officers,  nor  noncommissioned 
officers,  nor  warrant  officers  within  the  meaning  of  said  section)  of 
the  Army.  Specifically  for  them  are  certain  provisions  in  section  6 
of  the  same  statute. 

An  answer  to  your  question  is  in  so  much  of  the  decision  of  this 
office,  dated  May  27, 1920, 26  Comp.  Dec,  954^  960,  as  relates  to  sec- 
tion 12,  as  follows: 

^The  dassee  of  persons  not  described  in  said  section  must  be  ez- 
dnded  from  its  benefits." 

The  status  of  Army  field  clerks  and  field  clerks,  Quartermaster 
Corps,  is  not  changed  by  the  act  of  June  4, 1920,  which  in  section  4a, 
41  Stat,  761,  provides: 

"In  addition  to  those  authorized  for  the  Army  Mine  Planter  Serv- 
ice, there  shall  be  not  more  than  one  thousand  one  hundred  and 
twenty  warrant  officers,  including  band  leaders,  who  shall  hereafter 
be  warrant  officers.  Appointments  shall  be  mam  bv  the  Secretary  of 
War  from  amonff  •  •  •  persons  serving  or  who  have  served  as 
Army  field  cler&  or  field  clerks,  Quartermaster  Corps;  ♦  •  • 
Hereafter  no  appointments  as  Armv  field  clerks  or  field  clerks,  Quar- 
termaster Corps,  shall  be  made.  Warrant  ofTicers  other  than  those 
of  the  Army  Mine  Planter  Service,  shall  receive  base  pay  of  $1,320 
a  year  and  the  allowances  of  a  second  lieutenant,  shall  *be  entitled 
to  longevity  pay  and  to  retirement  under  the  same  conditions  as 
commissioned  officers;  and  shall  take  rank  next  below  second  lieu- 
tenants and  among  themselves  according  to  the  dates  of  their  respeo* 
tive  warrants." 
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LSAYSS  07  AB8EHCE— ABSXNAL  S1CPL0TEZ8. 

Tkt  tnt  MTvlM  jmt  of  fttMDftl  employees  abtent  haemm  of  olclaien  or  dia* 
ability  not  tlM  result  of  their  own  mlBCondnct,  who  are  oontinnod  upoB 
the  rails  as  employees  during  the  period  of  absence  from  duty,  ends  ooo 

year  after  date  of  their  entry  Into  service  with  the  arsenal,  notwithstand- 
ing such  absence  for  sickness  or  disability,  and  after  t^e  expiration  of  said 
year  they  are  entitled  to  annual  leave  with  pay  If  granted  under  the  act 
of  August  29,  1916,  89  Stat.,  617.  Where  employees  are  sick  or  disabled 
for  a  long-continued  period  the  question  whether  they  be  continned  on  the 
rolls  as  In  service  or  dropped  as  onployees  Is  one  primarily  of  admlnls- 
traticML 

Comptroller  Warwick  to  Lieut.  B.  C.  Mitchell.  TTnlted  States  Army,  July  27,  1920: 

I  received  July  19  your  letter  of  July  3^  1920,  as  follows: 

"  1.  There  has  been  presented  to  me  for  payment  a  voucher  for 
$20  payable  to  Lee  Allen,  representing  payment  for  leave  of  sbsenoe 
due  to  sickness  during  his  first  year  of  employment. 

"2.  Lee  Allen  was  employed  at  Rock  Island  Arsenal  April  8,  1919, 
and  completed  his  first  year  of  service  April  8,  1920,  with  a  record 
of  absence  dating  from  February  14, 1920,  to  April  4, 1920,  indnsiTe, 
due  to  rackness. 

^8.  The  question  involved  is  whether  or  not  an  employee  of  the 

Government  working  nt  nn  Arsenal,  who  renders  continuous  service 
during  his  first  year  of  employment  with  the  exception  of  a  period 
exceeding  30  days  during  which  he  is  absent  because  of  sickness  or 
disability  not  the  result  of  his  own  conduct,  attains  a  leave  status, 
and  whether  or  not  he  is  entitled  to  annual  leave  under  the  act  ox 
August  29, 1916,  at  the  expiration  of  one  year  from  the  date  of  his 
appointment. 

**  4.  In  this  connection  attention  is  called  to  paragraph  186,  Gen- 
eral Orders,  No.  7,  of  1917,  as  amended  by  General  Orders,  No.  7,  of 
1918,  being  regulations  issued  by  the  Chief  of  Ordnance  in  respect 
to  the  application  of  the  act  of  August  29,  1916: 

***When  an  employee  has  served  for  twelve  consecutive  months 
and  within  that  tune  has  rendered  service  in  each  and  every  month 
and  in  each  and  every  period  of  SO  consecutive  days  he  has  attained 
a  leave  status  and  is  entitled  to  30  days  leave  of  absence,  with  pay, 
for  the  year  of  service  just  rendered  and  to  the  same  privilege  for 
each  succeeding  year  of  service,  including  the  second  *  *  *. 
When  an  employee  is  absent  because  of  sickness  or  disability  not  the 
result  of  his  own  conduct,  or  when  an  employee  is  temporarily  sus- 
pended for  any  period  because  although  there  is  authorized  work  for 
nim  to  do,  ana  he  is  wanted  to  do  it,  conditions  are  not  such  that  it 
can  be  prosecuted  at  the  time,  he  is  considered  as  rendering  service 
within  the  meaning  of  the  act.' " 

The  present  statute  governing  leave  of  absence  to  ordnance  em* 
ployees  is  the  act  of  August  29, 1916, 89  Stat,  617,  which  provides : 

^That  each  and  every  employee  of  the  navy  yards,  gun  factoriesi 
naval  stations,  and  arsenals  of  the  United  States  Government  is 
hereby  grantea  thirty  days'  leave  of  absence  each  year,  without 
forfeiture  of  pay  during  sudi  leave:  Provided  fuHher^  That  it  shall 
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be  lawful  to  iOow  pto  rata  leaye  only  to  those  seiTii^g  twelVio-oOn* 
se<  iitive  monfthsor  more:  And  provided  further^  That  in  all  cases  the 
heads  of  divisions  shall  have  discretion  as  to  the  time  when  the  leave 
can  best  be  allowed:  And  provided  further,  That  not  more  than 
thirty  days'  leave  with  pay  shall  be  allowed  any  such  employee  in  one 
year:  Provided  further^  That  this  provision  shall  not  be  construed 
to  deprive  employees  of  any  rick  leave  or  legal  holidays  to  which  they 
may  now  be  entitled  under  eziflting  law." 

« 

It  has  been  held  by  this  office  that  the  period  of  disability  of 
employees  receivinor  the  benefits  of  the  act  of  September  7,  1916,  39 
Stat,  742,  is  continuous  service  within  the  leave  requirements  of  said 
act  of  Au^ist  29,  191G.  See  .26  Comp.  Dec,  763.  It  has  also  been 
held  that  when  employees  are  furloughed  for  the  convenience  of  the 
Government  the  period  of  absence  by  permission  is  to  be  counted  as 

service  within  the  requirements  of  said  act  of  August  29,  1916,  pro- 
viding for  the  granting  of  leave  to  those  serving  12  consecutive 
months  or  more.  See  25  Comp.  Dec,  437.  I  see  no  distinction  in 
principle  between  the  cases  decided  in  26  Comp.  Dec,  763,  and  25 
id.,  437,  and  the  one  now  submitted  by  you,  and  you  are  advised  in 
xeply  to  the  question  submitted  in  paragraph  3  of  your  letter  that  if 
the  employee,  Lee  Allen,  was  absent  becau«%  of  sickness  or  disability 
not  the  result  of  his  own  misconduct  during  the  period  from  February 
14  to  April  4, 1920,  and  was  continued  upon  the  rolls  as  an  employee 
during  said  period,  his  first  service  year  should  be  viewed  as  having 
ended  one  year  after  the  date  of  his  entry  into  service  notwithstand- 
ing such  aicknesB,  and  that  after  the  expiration  of  said  year  he  is 
entitled  to  annual  leave  with  pay  if  granted  under  the  act  of  August 
1916b  Where  an  employee  is  sick  for  a  long  continued  period  the 
qootion  whether  he  be  continued  on  the  rolls  as  in  service,  or  be 
dropped  as  an  employee,  is  one  primarily  of  administration.  This 
idministrative  action  when  exercised  should  be  expressed  in  each 
individual  case  in  such  way  that  the  Auditor  for  the  War  Depart- 
ment will  be  in  no  doubt  as  to  the  facts. 

The  voucher  submitted  with  your  letter  is  not  entirely  dear.  It 
sbould  be  accompanied  by  a  statement  of  facts  sliowing  whether  or 
not  leave  was  granted  to  the  employee  after  the  expiration  of  his  first 
year  of  service  and,  if  such  leave  was  in  fact  granted,  the  voucher 
may  then  be  paid  if  otherwise  correct. 


1CA21I9E  CO&PS-~PAY  ASH  HONO&ASLE-DISCHA&GE  GBATTniY. 

So  mncfa  of  seetloo  1612,  Revised  Statates,  as  provldee  that  enlisted  mm  of  the 
Harlne  Oorps  ahatt  be  entitled  to  receive  tlie  aame  pay  as  enllated  men 
of  Uke  grades  In  the  Infantry  of  tlie  Army  l.s  still  In  full  force  and  effect, 
not  having  been  repealed  hy  the  naval  lervloe  set  of  June  4, 1920,  41  Stat. 
M  or  other  loglalatloD. 


Digitized  by 


.  ■  -  •  .   •     7 .  . 

:  102  •       .  : '  •  *    DECISIONS  OF  TH£  COMPTBOLLEB. 

•  #•  «•  ••*, 

;'9ct-ioi&c&  'ofssectltar.l^.  Revised  Statutes,  as  provides  that  enlisted  men  of  the 
Marine  Ctorps  dmll  be  entitled  to  receiye  fbe  .same  bovnty  for  reenllstlng* 
nsnally  designated  as  honorabMlsebarge  gratnlty,  aa  enlisted  men  of 

like  grades  !n  the  InfMntry  of  the  Army  Is  repealed  and  superseded  by 
section  7  of  the  net  of  June  4,  1920,  41  Staf..  830,  under  the  provisions  of 
wlilch  enliste<l  men  of  the  Marine  Ckjrps  n>t  iilisting  on  or  after  June  4, 
1920,  for  4  years,  3  years,  or  2  years,  are  entltletl  to  receive  4  months, 
8  months,  or  2  months  extra  pay,  respectively,  at  the  rate  of  pay  they 
were  receiving  at  time  of  honorable  discharge. 

Comptroller  Varwiek  to  the  Beeretaiy  of  the  Vavy,  Jmlj  S8,  19S0: 

I  have  your  letter  dated  July  28, 1920,  reqaesting  deddoii  defining 
the  gratuity  or  bounty  to  be  allowed  enlisted  men  of  the  Marine 
Corps  for  reenlistment  after  honorable  discharge  from  the  Marine 
Corps. 

Inclosed  by  your  letter  is  a  statement  from  the  commandant, 
United  States  Marine  Corps,  worded,  in  part,  as  follows : 

"The  records  of  these  heii(l(jimrters  show  that  it  was  the  purpose 
of  my  predecessor  in  oihce  in  his  correspondence  with  tlie  Xavy  De- 
partment and  in  representations  that  thereafter  foUowed  to  the 
House  Committee  on  Naval  Affairs  to  depart  from  the  strict  provi- 
sions of  section  1612,  Revised  Statutes,  in  so  far  as  touches  bounty 
for  reenlistments  in  the  Marine  Corps,  and  to  bring  all  such  men 
under  the  benefits  of  the  Navy  laws  applicable  in  like  cases.    ♦    •  • 

"It  is  requested  for  the  forefjoin*?  reasons  that  the  Comptroller 
of  the  Treasury  be  asked  by  the  department  to  render  a  further 
decision  with  respect  to  the  statutory  right  of  men  of  former  service 
in  the  Armv,  Navy,  or  Marine  Corps,  who  reenlist  as  marines,  to 
receive,  under  appropriate  regulations,  the  bounties  for  reenlisting 
fixed  by  section  157.*5,  Kevisea  Statutes,  as  amended  by  subsequent 
laws  in  their  terms  applicable  heretofore  solely  to  former  enlistments 
in  the  Navy.  And.  in  relation  to  that  part  of  section  7  of  the  naval 
appropriation  act  of  June  4,  1920,  as  reads  'and  all  laws  now  appli- 
cable to  four-year  enlistments  shall  applv,  under  such  regulations 
as  may  be  prescribed  by  the  Secretary  of  the  Navy,  to  enlistments 
for  a  shorter  period,  with  proportionate  benefits  upon  disdiarge  and 
reenlistment,'''  •   •  *. 

Sections  1612  and  1573  of  the  Bevised  Statues  are  worded  as  fol- 
lows: 

"Sec.  1G12.  The  officers  of  the  Marine  Corps  shall  be  entitled  to 
receive  the  same  pay  and  allowances,  and  the  enlisted  men  shall  be 
entitled  to  receive  the  same  pay  and  bounty  for  re-enlisting,  as  are 
or  may  be  provided  by  or  in  pursuance  of  law  for  the  officers  and  en- 
listed men  of  like  grades  in  the  infantry  of  the  Army." 

"Sec.  1573.  If  any  seaman,  ordinary  seaman,  landsman,  fireman, 
coal-heaver,  or  boy,  being  honorably  discharged,  shall  re-enlist  for 
three  years,  within  three  months  thereafter,  ne  shall,  on  presenting 
his  honorable  discharge,  or  on  accounting  in  a  satisfactory  manner 
for  its  loss,  be  entitled  to  pay,  during  the  said  three  months,  equal 
to  that  to  which  he  would  have  been  entitled  if  he  had  been  em- 
ployed in  actual  service." 
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Ssetion  16  of.  the  act.of  March  3,  1899,  80  Stat.,  1008,  is  worded, 
in  part,  as  follows : 

"Sec.  16.  That  hereafter  the  term  of  enlistment  of  all  cnlistcnl 
men  of  the  Navy  shall  be  four  years;  Promded^  That  scn-tion  fifteen 
hundred  and  seventy-three,  Revised  Statutes,  be  amended  to  read : 
'If  any  enlisted  man  or  apprentice,  being  honorably  discharged, 
shall  reenlist  for  four  years  within  four  months  thereafter,  he  shall, 
on  presenting  his  honorable  discharge  or  on  aooountinff  in  a  satis- 
factory manner  for  its  loss,  be  entitled  to  pay  during:  tno  said  four 
months  equal  to  that  to  which  he  would  have  been  entitled  if  he  had 
been  employed  in  actual  service."   •   ♦  ♦ 

The  act  of  August  22,  1912,  37  Stat,  331,  is  worded,  in  part,  as 
foUows: 

^That  section  fifteen  hnndred  and  seventy-three  of  the  Bevised 
Statutes  of  the  United  States  as  amended  by  section  sixteen  of  an 

Act  entitled  ^\n  Act  to  reorganize  and  increase  the  efficiency  of  the 
personnel  of  the  Navy  and  Marine  Corps  of  the  United  States,'  ap- 
proved Marcli  third,  eighteen  himdred  and  ninetv-nine,  be,  and  the 
same  is  hereby,  amended  to  read  as  follows :  *  It  any  enlisted  man 
or  apprentice,  being  honorably  discharged,  shall  reenlist  for  four 

J ears  within  four  months  thereafter,  he  shall,  on  presenting  his 
onorable  discharge  or  on  aocountini^  in  a  satisfactory  inanner  for 
its  loss,  be  entitled  to  a  gratuity  of  four  months'  pay  equal  in  amount 
to  that  which  he  would  have  received  if  lie  had  been  employed  in 
actual  service:  Provided^  That  any  enlisted  man  in  the  Xiivy  whose 
term  of  enlistment  has  been  extended  for  an  ag^re^rute  of  four  years 
shall,  after  the  expiration  of  the  preceding  four-year  term  of  en- 
listment upon  which  the  extension  is  made  and  if  otherwise  entitled 
to  an  honorable  discharge,  be  paid  the  gratuity  above  pro- 
Tided.'"  •  ♦  • 

The  act  of  July  11,  1919,  41  Stat.,  139,  140,  provides: 

"Enlisted  men  of  the  Navy,  Marine  Corps,  and  Coast  Guard,  who 
enlisted  for  the  period  of  the  war  or  enlisted  for  a  period  of  four 
years  between  February  3,  1917,  and  November  11,  1918,  and  have 
their  status  changed  to  that  of  men  who  enlisted  for  the  period  of 
the  war  if  oUierwise  entitled  to  an  honorable  discharge,  may,  under 
rach  regultttions  as  the  Secretary  of  the  Nayy  may  prescribe,  extend 
their  enlistments  for  a  period  of  one,  two,  three,  or  four  full  years, 
and  shall  be  entitled  to  and  rccoivo  the  same  rights,  privileges,  pay, 
and  allowances  in  all  respects  as  now  provided  l)y  law  for  men  who 
extend  enlistment  on  completion  of  terms  of  enlistment,  except  as  to 
gratuity  pay :  Provided^  That  as,  to  gratuity  Day,  such  enlisted  men 
who  extend  their  enlistment  as  before  provided  shall  be  entitled  to 
reoeiTe  an  allowance  of  one  month's  pay  for  extending  their  enlist- 
ment for  one  year,  two  months'  pay  for  extending  their  enlistment 
for  two  years,  three  months'  pay  for  extending  their  enlistment  for 
three  years,  and  in  the  Navy  four  months'  pay  for  extending  their 
eolLERLinent  for  four  years." 
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Sections  4,  6,  9,  13,  and  14  of  the  act  of  May  18,  1920,  41  Stat. 
602-604,  provide: 

"Sec. 4.  That,  commencing  January  1,  1920,  the  pay  of  all  en- 
listed men  of  the  Army  and  Marine  Corps  and  of  members  of  £he 
female  Nurse  Corps  of  the  Army  and  Navy  is  hereby  increased  20 
per  centum :  Provided^  That  such  increase  shall  not  apply  to  enlisted 
men  whose  initial  pay,  if  it  has  already  heen  pennaBently  increased 
since  April  6, 1917,  is  now  less  than  $33  per  month. 

^Sfea5.  That  all  noncommissioned  officers  of  the  Army  of  grade 
of  color  sergeant  and  above  as  fixed  by  existing  Army  Regidations 
and  noncommissioned  officers  of  the  Marine  Corps  of  corresponding 
grades  shall  be  entitled  to  one  ration  or  commutation  therefor  in 
addition  to  that  to  which  they  are  now  entitled.  The  conmiutation 
Talne  shall  be  determined  by  the  President  on  July  1  of  each  fiscal 
year,  and  for  the  current  fiscal  year  the  value  shall  be  computed  on 
thebasisof  55  cents  per  ration:  *  *  * 

•  •••••• 

^  Sna  9.  That  nothing  contained  in  this  Act  shall  be  construed  as 

granting  any  back  pay  or  allowances  to  any  officer  or  enlisted  man 
whose  active  service  shall  have  terminated  subsequent  to  Deceml>er  31, 
1919,  and  prior  to  the  approval  of  this  Act,  unless  such  officers  or 
enlisted  men  shall  have  been  recalled  to  active  service  or  shall  have 
been  reenlisted  prior  to  the  approval  of  this  Act. 

"  Sec.  13.  That  the  provisions  of  sections  1,  3,  4,  5,  and  6  of  this 
Act  shall  remain  effective  until  the  dose  of  the  nscal  year  ending 
June  30,  1922,  unless  sooner  amended  or  repealed:  Provided,  That 
the  rates  of  pa^  prescribed  in  sections  4  and  6  hereof  shall  be  the 
rates  of  pay  during  the  current  enlistment  of  all  men  in  active  service 
on  the  aate  of  the  iipproval  of  this  Act,  and  for  those  who  enlist, 
reenlist,  or  extend  their  enlislments  prior  to  July  1,  1922,  for  the 
term  of  such  enlistment,  reenlistment,  or  extended  enlistment:  Pro- 
vided further^  That  the  increases  provided  in  this  Act  shall  not  enter 
into  the  computation  of  the  retirea  pay  of  officers  or  enlisted  men  who 
may  be  retired  prior  to  July  1, 1922.    ♦    ♦  ♦ 

Sec.  14.  That  nothing  contained  in  this  Act  shall  operate  to 
reduce  the  pay  or  allowances  of  any  officer  or  enlisted  man  on  the 
active  or  retired  list:  Provided^  That  the  allowances  and  gratuities 
now  authorized  by  existing  law  are  not  changed  hereby,  except  as 
otherwise  specified  in  this  Act." 

Section  7  of  the  naval  service  appropriation  act  of  June  4,  1920, 
41  Stat.,  836,  providers: 

'*  Sec.  7.  That  hereafter  enlistments  in  the  Navy  and  in  the  Marine 
Corps  may  be  for  terms  of  two,  three,  or  four  years,  and  all  laws  now 
applicable  to  four-year  enlistments  shall  apply,  under  such  regula- 
tions as  may  be  prescribed  by  the  Secretary  of  the  Navy,  to  enlist- 
ments for  a  dborter  period  with  proportionate  benefits  upon  dis- 
charge and  reenlistment:  Provided,  Tnat  hereafter  the  Secretary  of 
the  Navy  is  authorized,  in  his  discretion,  to  establish  such  grades  and 
ratings  as  may  be  necessary  for  the  proper  administration  of  the 
enlisted  personnel  of  the  Navy  and  Marine  Corps." 
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So  mnch  of  section  1618  of  the  Bevlaed  Statutes  ss  proTides  that 
enlieted  men  of  the  Marine  Corps  shall  be  entitled  to  receive  the  same 
pay  as  enlisted  men  of  like  grades  in  the  Inf  antzy  of  the  Army  has 
new  been  repealed|  bat  has  been  and  now  is  in  full  force  and 


The  mtes  of  monthly  pay  of  enlisted  men  of  the  Marine  Corps 
derived  from  acts  of  Congress  prescribing  rates  of  monthly  pay  of 
enlisted  men  of  like  grades  in  the  Infantiy  of  the  Army,  for  service 
on  and  after  July  1, 1920,  under  the  provisions  of  the  acts  of  May  18, 
1920,  41  Stat,  601,  and  the  Army  reorganisation  act  of  June  4, 
1920, 41  Stat.,  759,  are  as  follows: 
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W- 
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»  mm  of  thoUnt,  Moond,  tad  third  grades  are  entitled  to  the  tddltkmal  rtttoo  and  tht 
prlrnecM  onder  aeotloM  Sand  13 oftbo act  of  Iffty  IS,  Itao. 

■I  of  auUi  and  mtcdUi  fiadaa  nmj  ba  ratad  aa  ntmiltU  and  reootva  airtra  pay  tbtfolar 
Itart  alMi*  106;  OBOoBd  olaM»  m  tidid  olwrvor  foortii  ol^ 


By  Marine  Corps  Orders  No.  18,  dated  June  25, 1920,  the  enlisted 
grades  of  the  Marine  Corps  are  grouped  as  follows: 


Fourth  grade:  Sergeants. 

Fifth  grade :  Corporals. 

Sixth  ^rade :  Privates,  first  class. 

Seventh  grade: 

Drummers. 

Trumpeters. 

Privates. 


First  grade: 

Sergeants  major. 
Quartermaster  sergeants. 

Second  grade : 

First  sergeants. 

Gunnery  sergeants. 

Drum  majors. 
Third  grade:  (None.) 

So  much  of  section  1612  of  the  Revised  Statutes  as  provides  that 
enlisted  men  of  the  Marine  Corps  .shall  he  entitled  to  receive  the 
same  bounty  for  reenlistinn;  as  enlisted  men  of  like  grade.s  in  the 
Infantry  of  the  Army  is  superseded  by  section  7  of  the  act  of  June 
4,  1920,  41  Stat.,  836,  in  which  are  three  provisions,  elTective  on 
June  4,  1920.  each  relating  to  the  Marine  Corps  as  well  as  to  tlio 
Navy,  as  follows : 

1.  "  Hereafter  enlistments  in  the  Navy  and  in  the  Marine  Corps 
may  be  for  terms  of  two,  three,  or  four  years." 

2.  "All  laws  now  applicable  to  four-year  enlistments  shall  apply, 
under  sneh  regulations  as  may  be  presmhed  by  the  Secretary  of  the 


Digitized  by  Google 


106  DIBGISI0K8  OF  THB  OOMPTBOUJEB. 


Navy,  to  enlistments  for  a  shorter  period^  with  proportionate  benefits 
upon  discharge  and  reenlistment." 

3.  Hereaiter  the  Secretary  of  the  Navy  is  authorized,  in  his  dis- 
cretion, to  establish  such  grades  and  ratin^i  as  may  be  necessary  for 
the  proper  administration  of  the  enlist^  personnel  of  the  Navy 


These  provisions  of  law  read  in  connection  with  the  naval  appro- 
priation act  of  July  11,  1919,  are  construed  as  giving  the  Marine 
Corps  not  only  terms  of  enlistment  which  differ  from  those  of  the 
Army  but  also  benefits  upon  reenlistment  which  coincide  \vith  those 
for  the  Navy. 

By  said  section  7  there  is  vested  in  the  Secretary  of  the  Xavy  dis- 
cretionary  power  to  establish  necessary  grades  and  ratings,  and  to 
apply  the  four-year  enlistment  lAws  to  enlistments  for  a  shorter 
period,  with  proportionate  benefits  upon  discharge  and  reenlistment. 

The  question  as  to  what  are  now  the  reenlistment  benefits  in  the 
Marine  Corps  was  not  decided  in  the  decision  of  this  office,  dated 
July  9,  1920.  The  answer  to  questions  7  to  11  given  in  that  decision 
is  to  the  effect  the  conclusion  is  justifiable  that  the  provisions  in 
section  27  of  the  Army  reorganization  act  of  June  4,  1920,  authoriz- 
ing the  payment  of  an  enlistment  allowance  equal  to  three  times  the 
monthly  pay  of  a  soldier  of  the  seventh  grade  to  every  soldier  who 
enlists  or  reenlists  for  a  period  of  three  years  (payment  of  the 
enlistment  allowance  for  original  enlistment  to  be  deferred  until 
honorable  discharge)  are  not  applicable  to  the  Marine  Corps. 

The  gratuity  or  bounty  to  be  allowed  enlisted  men  of  the  Marine 
G)rps  for  reenlistment  after  h<morable  discharge  is  as  follows : 

If  the  reenlistment  is  for  four  years  the  enlisted  man  shall  receive 
four  months^  extra  pay  at  the  rate  of  pay  he  was  receiving  at  time  of 
the  honorable  discharge.  If  the  reenlistment  is  for  three  years  or 
for  two  years  he  shall  receive  for  three  months  or  for  two  months, 
respectively,  extra  pay  at  the  rate  of  pay  he  was  receiving  at  time 
of  discharge.  For  rates  of  monthly  pay  see  table  on  page  6  of  this  - 


I&ANSFEE  OV  APPB0PSIATZ0S8  BBTWBBH  GOVBBNXBITT  BUBBAITS  AVB 

BBPABTMBBT8.  • 

Under  the  act  of  May  21, 1020.  41  Stat.,  613,  provldiiis  tliat  fonds  appropriated^ 

for  one  bureau  or  department  of  the  Government  may  be  transferrtnl  to 
anothi^r  bureau  or  dopartment  procuring;  stores  or  matorlals  of  any  kind  or 
performiiiK  any  serv*ice  for  the  flrst  bureau  or  department,  the  funds  thus 
auU»orize<l  to  be  transferred  may  be  placed  to  the  credit  of  the  bureau  or 
department  perfonnlng  the  service  for  direct  expenditure  prior  to  actiiai 
performance,  and  remain  available  for  Incnrrins  as  well  at  paylns  obUga- 
tlona  during  the  two  fiscal  years  fbllowlng  the  year  for  which  the  approprla- 
tkm  was  made  and  are  then  required  to  be  carried  to  the  surpluB  fund. 


decision. 
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Comptroller  Warwick  to  the  Secretary  of  Agriculture,  July  28,  1920: 

Your  letter  of  July  9,  li)20,  was  received  in  this  ollice  July  20,  1920, 
relative  to  the  procedure  in  placing  funds  to  the  ciredit  of  another 
Government  bureau  or  department  under  the  provisioiis  of  section  7 
of  the  act  of  May  21, 1920, 41  Stat,  613,  which  proTide : 

"That  whenever  any  (Jovernment  buieau  or  department  procures, 
by  puichaae  or  manunicture,  stores  or  materials  or  any  kind,  or  per- 
vam  any  sendee  lor  another  bureau  or  department,  the  fiinos  of  the 
bureau  or  deparUnent  for  which  the  stores  or  materials  are  to  be  pro- 
cured or  the  servire  performed  may  be  placed  siiltjcct  to  the  requisi- 
tion^ of  tlie  bureau  or  department  making  the  ]>r()rurement  or  per- 
formiii<;  the  service  for  direct  expenditure:  Proridfd^  That  funds  so 
placed  with  the  procuring  bureau  shall  remain  available  for  a  period 
of  two  years  for  the  purpose  for  which  the  allocation  was  maae,  un- 
less sooner  expended." 

YoQ  submit  questions  as  follows : 

"1.  May  this  department,  in  the  payment  of  services  performed  by 
another  department,  place  its  funtis  'sul)ject  to  the  re(|uisition  of 
the  bureau  or  department  ♦  •  •  performing  the  services'  prior 
to  sochperfonnancef 

"2.  What  procedure  should  be  followed  in  so  placing  funds  sub- 
ject to  requisition  and  in  making  them  available  for  ^  diract  expendi- 
ture'? 

^3.  When  does  the  two-year  period  begin  to  runi 

Ap|MU»ntly  one  of  the  objects  of  the  provision  is  to  make  the  funds 
of  the  one  available  for  use  by  the  other  in  procuring  the  article  or 
rendering  the  service.  The  authority  of  the  act  is  to  use  the  funds 
for  direct  expenditure.  If  the  funds  were  to  be  placed  to  the  credit 
of  the  other  after  the  thing  had  been  procured  or  done,  it  would  be 
a  reimbursable  transaction  rather  than  one  of  making  the  credit  for 
direct  expenditure.  The  first  question  is  answered  affirmatively. 

The  one  department  will  make  its  request  or  order  upon  the  other 
for  the  thing  to  be  procured  or  done.   The  crediting  of  the  funds 
will  involve  not  only  the  administrative  account  oi  the  appropria- 
tion but  also  the  account  as  kept  by  the  Trcasurv  l)ei)artiii  iit.  Ac- 
CGrdin<rly  a  request  sliould  be  made  simult;ineously  iij)()n  the  Treasury 
Department  for  a  credit  of  the  funds  to  the  other  bureau  or  depart- 
ment, designatinir  the  ai)propriation  from  which  the  funds  are  to  be 
ol)t;iinpd.    The  details  to  accomplish  this  will  be  for  the  Treasury 
Department  and  no  doubt  will  be  similar  to  those  involved  in  adjust- 
ments between  appropriations  generally.   Thia  answers  the  second 
question. 

The  third  question  is  answered  by  saying  there  is  nothing  in  the 
enactment  extendin<r  the  life  of  the  funds  credited  to  the  other 
bureau  or  department  beyond  the  life  of  the  appropriation  from 
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which  ihej  The  dilferanoe  is  in  their  use.  While  ohligatiaiui 

may  be  incurred  against  the  appropriation  only  within  the  fiscal  year 
within  which  it  was  made  and  may  be  paid  thereunder  until  carried 
to  the  surplus  fund  two  years  after  the  expiration  of  the  fiscal  year, 
yet  the  practicable  intent  and  effect  of  the  proviso  is  to  make  the 
funds  credited  for  use  by  another  bureau  dt  department  available 
for  incurring  obligations  by  the  latter  during  the  two  fiscal  years 
following  that  for  which  the  appropriation  was  made ;  in  other  words, 
such  funds  are  available  for  incurring  as  well  as  paying  obligations 
until  carried  to  the  surpiiis  fund. 


FAnzKT  ov  jUMKnm  AOAznr  thi  ubitid  ssaxh. 

Wbere  a  person  electa  to  accept  only  76  per  cent  of  the  amount  determined  by 
the  President  as  compensation  for  the  taking  of  land  by  the  Qovemment 
and  to  sue  the  United  States  for  an  additional  amount,  as  provided  by  the 

act  of  April  26,  1918»  40  Stat,  537,  any  judgment  obtained  Is  not  payable 

from  the  appropriation  inndo  by  paid  act  for  acquisition  of  land,  but  must 
be  reported  to  Congress  by  cstl mutes  for  payment  submitted  through  the 
Treasury  Departmeiit  iu  tlie  same  manner  as  any  other  Judgment  obtained 
against  the  United  States. 

Comptroller  Warwick  to  the  Secretary  of  the  Navy,  July  28,  1920: 

I  have  your  letter  of  July  26,  1&20,  relative  to  the  authority  to 
make  payment  from  the  appropriation  of  $1,000,000  made  by  the 
act  of  April  26, 1918, 40  Stat.,  537,  of  a  judgment  in  connection  with 
the  acquisitioii  of  certain  land  under  the  authority  of  said  act. 

The  question  arises  because  the  act  authorized  that  where  the 
amount  of  the  compensation  determined  by  the  President  as  com- 
pensation for  the  taking  of  the  land  is  unsatasf aetoiy  to  the  person 
entitled  to  the  same  ^such  person  shall  be  paid  seventy-five  per 
centum  of  the  amount  so  determined  by  the  President  and  shall  be 
entitled  to  sue  the  United  States  to  recover  such  further  sum  as, 
added  to  the  said  seventy-five  per  centum,  will  make  up  such  amount 
as  will  be  just  compensation  therefor,  in  the  manner  provided  for  by 
section  one  hundred  forty-five  of  the  Judicial  Code." 

The  general  procedure  in  the  matter  of  judgments  against  the 
United  States  is  that  judgment  shall  be  reported  to  Congress  by 
estimates  for  payment  submitted  through  the  Treasury  Department 
and  when  appropriated  for  by  settlements  by  the  auditor  for  the 
proper  department.  See  the  act  of  February  18,  1904,  33  Stat.,  41, 
and  the  act  of  April  27,  1904,  33  Stat.,  422. 

There  is  nothing  contained  in  the  provisions  of  the  act  of  April 
26,  1918,  which  would  take  a  judgment  procured  thereunder  from 
the  requirements  of  these  acts.  That  act  does  not  submit  the  appro- 
priation there  made  for  payment  of  the  judgment  and  such  judgment 
must  be  expressly  appropriated  for. 
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UrautAROV  01  OOSniAOTS  TO  OOBEIOT  WITVAL  mutaki. 

When  it  Is  daimetl  that  a  formal  written  contract  does  not  express  the  real 
intention  of  the  parties  u  reformation  on  the  ground  of  mutual  mistake  is 
not  to  be  accomplished  by  a  writing  in  the  form  of  a  supplemental  contract 
or  iQpplaiMiittl  asraeniait  menly  netting  tiie  alleged  matual  mistake,  but 
iDdk  mUfMkB  ahovld  be  eatabllalied  by  tbe  most  eonvtndng  erldence  as  to 
the  InteotloD  of  each  iwity  when  entering  into  the  eontract;  and  upon  sab- 
mlsslon  to  the  accounting  offlrors  of  the  Treasury  of  evidence  sufficient  to 
prove  wlint  the  mutual  mistake  was,  the  written  contract  will  be  read  in 
ac<  oniatire  with  the  real  intention  of  the  {MUties  and  Claims  for  additional 
paymeat  will  be  settled  accordingly. 

OMytreOer  Wsvwlek  to  the  Seeretarj  of  War,  Tvly  fO.  IMO: 

1  received  on  July  20  your  letter  of  .luly  14,  recjuostin^?  that  I 
consider  wliether  the  evidence  submitted  by  the  claimant  juytities  a 
reconsideration  of  tlie  decision  of  April  5,  1919,  '25  Comp.  Dec,  732, 
in  wliicli  was  afTirnied  the  action  of  the  Auditor  for  the  War  Depart- 
ment in  disallowing  the  claim  of  the  Hygienic  Fibre  Co.  for  $29,000 
to  cover  alleged  additional  cost  of  bandages  furnished  the  Medical 
Department  of  the  Army,  under  veterinary  contract  No.  54,  dated 
August  22,  1917. 

At  the  request  of  the  claimant  dated  June  20,  1919,  the  conclusion 
of  law  in  the  decision  of  April  5, 1919,  was  reviewed  and  by  letter  of 
November  11,  1919,  the  claimant  was  informed  that  reconsideration 
and  allowance  of  the  claim  were  denied.  It  is  noted  that  a  few  days 
after  June  20, 1919,  claimant  filed  in  the  War  Department  a  claim 
for  the  same  relief  as  was  asked  of  this  office.  Had  I  knpwn  this 
at  the  time  it  probably  would  have  saved  for  more  important  work 
the  time*  given  to  a  reconsideration  which  was  denied,  as  stated, 
November  11, 1919.  As  a  matter  of  good  administration  it  is  not  the 
pupose  of  this  office  to  act  upon  caaes  which  are  pending  before  the 
tiecretaiy  of  War. 

The  present  request  for  review  coming  from  the  Secretary  of  War 
ii  given  most  careful  consideration,  although  the  question  of  whether 
or  not  this  office  should  act  upon  a  daim  after  claimant  has  gone  to 
tnd  lemains  in  another  jurisdiction  is  not  overlooked. 

In  your  letter  you  spiBak  of  my  decision  of  January  S6,  19S0.  I 
Imd  no  record  that  any  action  has  been  taken  by  this  office  subsequent 
to  the  letter  of  November  11, 1919,  referred  to  in  a  preceding  para- 
graph. , 

When  this  case  was  before  me  in  the  first  instance  I  gave  it  careful 
consideration  because  of  the  equities  claimed  to  be  involved.  Repre- 
sentatives  of  the  claimant  appeared  with  oral  arguments  in  support 
of  claimant's  contention  that  a  mutual  mistake  had  been  made.  I 
advised  them  there  was  no  evidence  before  this  office  to  show  that  the 
contracting  officer  had  made  a  mistake  and  that  it  was  doubtful 
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whether  such  evidence  oould  be  produced,  since,  if  the  contracting 
officer  knew  the  bid  was  wrong,  the  fact  that  he  went  ahead  with  the 
.  contract  would  put  him  in  the  position  of  having  taken  advantage  of 
the  contractor. 

There  was  no  contention  that  another  price  had  been  agreed  upon 
and  by  mutual  mistake  was  not  inserted  in  the  contract  in  lieu  of  the 
one  that  appears.  The  argument  was  on  the  inadequacy  of  the  stated 
price. 

The  record  of  the  hearings  before  the  board  of  contract  adjustment 
is  not  in  the  file  transmitted  with  your  letter.  From  the  board's 
findings  of  fact,  however,  it  is-  dear  that  the  testimony  before  the 
board  did  not  establish  the  mutuality  of  mistake. 

This  office  is  not  advised  as  to  the  authority  conferred  on  this 
board,  but  its  conclusion  of  law  or  decision  appears  to  turn  upon  a 
question  of  jurisdiction  of  the  Secretary  of  War.  I  assume  from  this 
that  the  hoard  is  cm|>owered  to  collect  the  evidence  and  report  its 
views  and  recomm('n«l;it  ions  for  the  action  of  the  Secretary.  As  to 
cases  not  within  tlio  Dent  Act,  the  situation  is  the  same  as  it  has 
always  hecn — that  an  ollicer  or  hoard  of  oliicers  does  not  decide  the 
ani(»unt  to  he  [nii<l  fi-oni  the  Treasury. 

A  carclul  examination  of  the  papers  trnnsniitlod  with  your  letter 
does  not  disclose  any  farts  Avhirh  were  not  before  me  at  the  time  niy 
decisions  were  rendered  in  this  case,  and  tlie  ai'^uments  contained  in 
the  briefs  do  not  ehan<z:e  my  views  on  the  law  aj^plicahle  to  the  facts. 

The  |)urpose  of  the  laws  recjuiriuf;  contracts  of  the  War  Dej)art- 
ment  to  be  in  writinnf  and  si^rned  at  the  end  thereof  by  the  contract- 
in<r  parties  is  not  carried  out,  it  seems  to  me,  if  the  reformation  of  a 
contract  is  to  be  permitted  upon  any  except  conclusive  proof  that 
the  written  contract  did  not  carry  out  the  intention  of  both  parties 
and  satisfactory  evidence  is  produced  to  show  as  to  ear  h  party  what 
was  the  real  agreement  ('nt(  red  into  from  which  may  be  decided  what 
was  the  mutual  mistake  by  which  the  contract  in  form  required  by 
law  did  not  carry  out  the  real  intention.  United  States  v.  AfiUiken 
Co,,  202  U.  S.,  168;  Cramp  v.  United  States,  239  U.  S.,  221;  Acker- 
lind  V.  United  States,  240  U.  S.,  531. 

This  office  upon  many  occasions  has  considered  the  reformation  of 
contracts  made  in  the  statutory  form  and  has  found  comparatively 
few  cases  in  which  the  evidence  justified  a  reading  of  the  written 
contract  as  though  it  had  contained  different  terms  whether  as  to 
price  or  otherwise.  I  do  not  remember  to  have  seen  a  case  coming  be- 
fore this  office  in  which  a  mutual  mistake  was  established  wherein 
upon  a  reformation  of  a  contract  the  €bvemment  would  obtain  some- 
thing better  than  was  specified  in  the  language  of  the  written  con- 
tract. I  do  not  mean  to  say  that  all  mutual  mistakes  have  been  made 
against  the  interests  of  the  contractor  only,  for  no  doubt  it  is  other- 
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wise,  and  probably  some  contracts  have  been  reformed  in  the  interest 
of  the  Government. 

This  office  has  taken  the' position,  I  think  uniformly,  that  the  ref- 
ormation of  a  written  contract  made  under  section  '3744,  Revised 
Statutes,  is  to  be  elFected  in  case  of  mutual  mistake  by  the  production 
of  clear  evidence  on  both  sides  as  to  the  nature  of  tlie  mistake  and  how 
it  occurred  and  as  to  the  intention  each  party  had  when  si<ming  the 
written  ag^reement.    It  is  held,  also,  that  reformalion  is  accom- 
plished, not  by  any  writing  in  the  form  of  a  supplemental  contract  or 
supplemental  agreement  merely  reciting  the  alleged  mutual  mistake, 
but  by  proof  of  such  mistake  and  the  reading  of  the  contract,  and 
settlement  of  claim  arising  thereunder,  as  thougli  the  written  con- 
tru  t  had  read  in  accordance  with  the  facts  established  as  to  the  real 
iotention  of  the  parties  when  they  entered  into  it. 

This  office  has  noticed  that  some  departments  of  the  Government 
hife  made  use  of  so-called  supplemental  contracts  for  the  purpose 
of  correcting  alleged  mistakes  of  fact  Such  papers  are  of  little  if 
iny  value  and  certainly  can  not  be  accepted  by  the  aocountmg  offi- 
cers of  the  Treasury  as  condusiYely  establishing  the  existence  or 
extent  of  the  alleged  mistake.  I  think  it  has  hem  well  established 
ts  a  matter  of  procedure  that  disbursing  officers  should  pay  liabili- 
ties arising  under  written  contracts  in  accordance  with  the  terms 
of  SQch  contracts  executed  under  provisions  of  law  and  that  any  ad- 
ditional payment  that  may  be  claimed  by  the  contractor  should  be 
received  by  huan  after  the  evidence  of  the  mutual  mistake  of  fact 
has  been  presented  to  the  proper  auditor  of  the  Treasury  and  given 
consideration  in  connection  with  the  claim  of  the  contractor  for 
payment  in  excess  of  that  provided  for  in  the  w  ritten  instrument. 

I  refer  to  these  matters  because  of  my  desire  not  to  interfere,  or  ■ 
even  to  appear  to  interfere,  with  the  difficult  task  assigned  to  the 
Secretary  of  War  by  the  so-called  Dent  Act  of  March  2,  1919,  40 
Stat.,  1272.  It  is  recognized  that  the  special  equitable  jurisdiction 
given  to  the  Secretary  of  War  under  that  act  to  adjust  a  large  num- 
ber of  claims  arising  under  unusual  cofiditions  is  a  jurisdiction  that, 
upon  a  rase  properly  within  the  law  and  in  the  absence  of  fraud  or 
frros?  mistake,  may  be  conclusi\  e  upon  the  accountinfi-  officers  of  the 
Treasury;  and  when  the  award  of  the  Secretary  is  accepted  by  the 
claimant  I  assume  the  award  is  practically  conclusive  upon  the  Court 
of  Claims  so  far  as  entertaining  a  suit  upon  the  same  subject  matter 
is  concerned. 

Without  discussing  or  expressing  an  opinion  upon  the  jurisdiction 
of  eithtf  the  Secretary  of  War  or  the  Court  of  Claims,  and  it  would 
not  be'proper  for  me  to  do  so,  I  think  it  may  not  be  out  of  place  if  1 
nggest  that  as  to  those  daims  arising  under  the         Ac|  wbich 
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have  not  yet  been  settled  because  of  their  difficulty,  it  would  be  a 
proper  and  advisable  procedure  to  send  them  to  the  Auditor  for  the 
War  Department  for  audit  before  payment,  iind  when  necessary 
have  them  come  to  this  office  for  revision  of  the  auditor's  settlement  in 
advance  of  payment. 

I  think  this  procechire  would  he  particularly  appropriate  in  the 
case  of  contracts  executed  according;  to  law  and  for  that  reason 
probably  not  within  the  act  of  March  2.  1919,  even  though  the 
claimant  alleges  or  })roves  the  existence  of  an  oral  or  written  informal 
attem[)t  at  a  modification  of  the  legal  contract,  which  attempted 
modification  has  been  rejected  by  the  accounting  officers  of  the 
Treasury  as  not  sufficient  to  autliorize  the  payment  of  more  than  the 
amount  clearly  set  forth  in  the  formal  contract.  Of  this  class  of 
claims,  many  of  which  I  believe  have  been  submitted  to  the  War 
Department,  the  sales  tax  cases  of  automobile  corporations  and 
probably  the  present  Hygienic  Fiber  caae  are  examples.  In  the 
automobile  cases  the  3  per  cent  sales  tax  was  added  to  the  contract 
price  and  was  paid  by  the  disbursing  officers.  Subsequently  the  3 
per  cent  was  disallowed  in  the  disbursing  officers'  accounts  by  the 
Auditor  for  the  War  Department  and  the  auditor's  action  was  affirmed 
by  this  office  on  revision.  The  amount  so  paid  by  the  disbursing 
officers  was  recovered,  by  your  direction,  by  withholding  a  corre- 
sponding amount  from  other  invoices  due  the  automobile  companies. 

If,  as  I  am  informed,  some  of  these  companies  have  pending  before 
the  War  Department  claims  for  this  8  per  cent  sales  tax  and  are 
asserting  the  claims  under  the  act  of  March  2, 1919,  it  seems  to  me 
appropriate  before  any  payment  is  again  made  to  them  on  this  identi- 
cal item  of  8  per  cent,  amounting  in  all  to  a  million  dollars  or  more, 
that  the  accounting  officers  of  the  Treasury  should  be  permitted  to  act 
upon  the  matter  to  the  end  that  the  money  will  not  again  be  paid  to 
the  companies  with  the  possibility  that  it  will  then  once  more  be  col- 
lected back  from  them. 

If  such  companies  claim  payment  under  the  terms  of  their  original 
legal  contracts,  with  the  allegation  that  the  original  contracts  did 
not  express  the  real  intention  of  the  parties,  their  rights  in  this  re- 
spect will  be  adjudicated  upon  the  question  of  the  reformation  of 
their  contracts,  and  such  amount  as  is  found  due  will  be  allowed  by 
the  accountin*;  ollicers  of  the  Treasury.  In  such  a  view  of  their 
claims  the  act  of  March  2,  1919,  is  not  involved,  and  it  may  be  said 
also  that  thv  ar  t  ion  of  this  office,  so  far  as  it  was  taken  in  the  settle- 
ment of  the  (lisl)ursin<r  oHicers'  accounts,  is  not  conclusive  upon  the 
claimants,  wlio  under  their  ori«rinal  contracts  and  the  claim  for 
reformation  have  a  lijrlit  to  have  their  day  hefni-c  such  accountinjr 
officers,  and  that  opportunity,  of  course,  will  be  afforded  them,  as  it 
■8  a  right  granted  by  law. 
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The  prest'iit  case  of  the  Hyp^enic  Fibre  Co.  is  a  hard  one  only  ms 
it  is  considered  by  itself,  and  it  is  shown,  as  I  think  it  is,  that  the 
company  received  less  than  the  cost  of  hlUnp  the  contract.  In  its 
larger  aspects,  oonsidering  the  war  times  and  the  payment  frequently 
by  the  Govemment  of  prices  fixed  almost  solely  by  contractors,  it 
may  be  that  on  all  its  transactions  with  the  Govemment  the  equities 
in  its  fayor  may  not  be  so  apparent  or  possibly  may  rest  in  the  other 
side. 

Frir  the  reasons  stated  I  do  not  feel  that  this  office  is  justified  in 
Uking  further  action  at  this  time  in  the  claim  of  the  Hygienic 
Fiber  Go. 


FUBGKA8IS  VOS  UJiXTlJI  ITATB8  COTOTt. 

Pnrchasw  made  or  tervlces  rendered  for  officials  of  United  States  courts  are 
purchases  or  services  for  the  D»*pMrtnient  of  Justice  within  the  meaning  of 
the  act  of  May  liO,  1920,  41  Slat..  <531,  aniendinj:  section  8T()9,  Itevised 
Statutes!,  mjuiring  Govemment  departments  to  advertise  for  proposals  In 
poidiasing  or  contracting  for  supplies  or  ser\'ice8,  with  certain  ezc^tiong, 
w  «s  to  except  from  the  operation  thereof  purchases  or  serviceB  rendered 
for  the  Department  of  Jnstlee  when  tJie  aggregate  amoant  Involved  does 
not  oseed  the  smn  of  |2& 

CoiBptroUer  Warwick  to  the  Attorney  General.  July  28,  1820: 

I  have  jour  letter  of  July  20, 1920,  as  follows : 

'^The  leg:islative,  ^ecntivc.  and  judicial  u[)propriation  act  for  the 
&cil  year  1921,  Act  of  May  29. 1920,  41  Stat.,  631,  provides,  in  part, 

as  follows : 

"'Hereafter  section  3709  of  the  Kevised  Statutes  of  the  United 
"States  shall  not  he  construed  to  apply  to  any  purchase  or  service 
rendered  for  the  Department  of  Justice  when  the  aggregate  amount 
involved  does  not  exceed  the  sum  of  $25.' 

''Your  decision  is  respectfully  requested  as  to  whether  the  pro- 
viaon  of  the  law  aboye  quoted  is  applicable  to  the  purchase  of  arti* 
cles  authorized  by  the  department  for  use  in  the  oflSoes  of  officials  of 
United  States  courts.** 

Oenend  laws  and  annual  appropriation  acts  distinguish  between 
the  Department  of  Justice,  which  is  part  of  the  ezecutiye  branch  of 

the  Government,  and  United  States  courts  and  their  officers  belong- 
mg  to  the  judicial  branch.  However,  in  the  matter  of  administra- 
tion of  their  appropriations  and  general  supervision  of  their  expen- 
ditures, and  for  the  purposes  of  administrative  accounting,  the 
courts  and  their  officers  are  pla'^ed  under  the  Department  of  Justice. 

A  purchase  made  or  service  ren(lere<l  for  an  official  of  a  United 
States  court  may  fairly  be  said  to  be  a  purchase  or  service  for  the 
Department  of  Justice,  and  I  think  that  the  statute  was  intended  Ut 
be  so  construed.    You  are  accordingly  advised  that  it  is  applicable 
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to  purchases  made  for  court  oflBcials  of  articles  authorized  ])y  the 
Departinent  of  »histice  under  any  apx)ropriatioa  administered  by  tiie 
Department  of  Justice. 


BsnuxBHT  07  XMPLOYXBS  IK  TBB  ciasbuxbd  omi  nsviOE. 

The  (|U('stioii  whether  civil-service  omploytn-s  coiiie  within  tiie  provisions  of  tlu- 
act  of  May  2*J,  1920,  41  Stat,  614.  providing  for  retlreujent.  is  for  deter- 
miuatiou  of  the  Civil  Service  Comuiiasion  in  accordance  with  section  13 
of  tbe  act,  and  where  the  status  of  an  employee  Is  uncertain  no  more  than 
97}  per  cent  of  his  basic  salary*  pay,  or  compensation  eboald  be  paid  nntll 
the  Civil  Service  Commission  has  finally  determined  the  status  of  the 
employee. 

Comptroller  Warwick  to  the  Seeretary  of  the  Interior,  July  30,  IWO: 

I  liave  your  letter  of  July  28,  1920.  stating  that  in  the  preparation 
of  pay  roils  from  August  1  it  will  be  necessary  to  deduct  2^  per 
cent  from  tlie  salaries  of  employees  affected  by  the  act  for  transfer 
to  the  retirement  fund ;  therefore  decision  is  requested  as  to  whether 
the  act  applies  to  all  employees  of  the  Superintendent  of  Capitol 
Buildings  and  Gromids  or  only  to  restricted  classes." 

The  question  arises  because  the  Civil  Service  Commission  disap- 
proved the  recommendations  of  the  superintendent  for  the  continu- 
ance in  service  of  three  certain  employees.  I  i/ivite  attention  that 
the  basic  question  here  concerns  the  status  of  the  employees  which 
is  for  determination  in  accordance  with  the  provisions  of  section  18 
of  the  retirement  act  of  May  22, 1920,  41  Stat,  614,  and  is  one  not 
for  this  office  to  decide. 

The  incidental  question  of  the  payments  on  pay  rolls  may  be 
answered  by  stating  that  where  the  status  of  the  employees  is  in- 
volved the  practicable  procedure  may  be  adopted  of  making  pay- 
ment of  no  more  than  97^  per  cent  of  the  compensation  until  the 
question  as  to  their  status  is  determined  by  the  authority  prescribed 
by  the  act. 


RELIEF  07  C0NT&ACI0B8  DUE  TO  WAK  COHDITIONS. 

Losses  alleged  to  have  been  sustained  by  public  building  contractora  resulttng 
from  deferred  payments  by  the  Governraent  for  work  done,  the  completion 

of  which  was  d('l:iye<l  because  of  war  condition?,  and  the  loss  of  credit  and 
good  will  are  too  remote  and  s-peculative  to  he  reimbursable  to  the  con- 
tractors as  increased  costs  of  the  work  due  to  war  conditions  under  the 
act  of  August  25,  1919,  41  Stat,  281,  as  amended  by  the  act  of  March  6. 
1020,  41  Stat.  007. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  July  30,  1920: 

I  have  your  letter  of  July  23,  1920,  submitting  the  question  sub- 
stantially of  whether  there  may  be  allowed  a  contractor  under  a 
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claim  for  losses  sustained  on  ac<  ount  of  war  < onditions  items  based 
on  pavnuMits  for  work  done  having  been  deferred  and  also  for  Loss 
of  credit  and  good  will. 

The  act  of  August  25,  1919,  41  Stat.,  281,  as  amended  by  the  act 
of  March  6, 1920,  41  Stat.,  507,  authorizes  tlie  payment — 

"*  *  *  of  any  and  all  loss  and  exj^ense  (exchisive  of  profits) 
incurred  by  a  contractor  or  subcontractor  in  fullillinfr  his  contract  or 
subcontract  with  the  Treasury  Department  in  ext  ess  of  the  amount 
which  such  contractor  or  subcontractor  may  receive  under  the  terms 
of  his  contract  or  saboontract,  if  such  loss  and  espense  were,  in  the 
opinion  of  the  Secretary  of  the  Treasury,  due  to  war  conditions.'* 

The  claim  upon  the  item  for  deferred  jiayments  is  substantially  a 
f'laim  to  be  paid  interest  on  the  amount  invested  in  work  done  and 
which  is  said  not  to  have  been  paid  for  because  of  war  conditions 
precluding  the  contractor  from  bringing  the  work  to  such  a  state  as 
would  have  authorized  payment  to  be  made. 

It  appears  to  me  that  this  claim,  as  well  as  the  claim  for  loss  of 
credit  and  good  will,  is  too  remote  and  speculative  to  be  clnssed 
within  any  of  the  loSvSes  or  expenses  which  the  act  authorizes  to  be 
paid  the  contractor.  What  the  act  must  be  understood  as  contemi)lat- 
ing  is  at  least  a  loss  tangible  and  not  based  on  theory.  Delays  which 
cause  payments  for  work  done  to  be  deferred  do  not  involve  losses, 
but  would  become  more  nearly  related  to  a  question  of  profit,  while 
the  matter  of  loss  of  credit  and  good  will  is  a  purely  speculative  prop- 
osition. The  payment  of  these  items  is  not  authorized. 


bbul  pat— hatioval  ovasb. 

The  Increases  In  pay  provided  for  ofllcors  of  the  Army  by  section  1  of  tlie  act 
of  May  18,  1020,  41  Stat.,  GOl.  hi'\ui:  only  temporary  In  charnctor  and  form- 
ing no  part  of  the  baHe  pay  of  the  ullicers,  are  not  to  be  included  in  comput- 
ing the  drlU  pay  of  oAlcers  of  the  National  Guard  under  tbe  act  of  June 
t,  1A16,  89  Stat,  209,  as  amended  by  tbe  act  of  June  4, 1920,  41  Stat,  788. 

Tte  phiaae  **  Initial  monthly  pay  of  bis  grade,'*  aa  naed  In  section  48  of  the 
act  of  Jane  4.  l!»-0,  41  Stat.,  784,  establlshlnjf  the  rate  of  drill  pay  for  en- 
listed men.  of  the  National  Guard  who  participate  in  tlio  drills  or  other 
exercises  prescribed  for  tln  lr  or{:anizatlons  :is  tlioroin  dosrrilMMl.  is  the  base 
pay  of  their  grade  in  the  Regular  Army  prescribed  by  section  4  of  the  same 
act,  and  does  not  include  any  part  of  the  20  per  cent  increase  of  pay  pro- 
vided by  section  4  of  tbe  act  of  May  18,  1920,  41  Stat,  602,  for  certain  en- 
listed men  of  the  Army- 

Astiitant  Comptroller  Foree  to  the  Secretary  of  War,  July  31,  1980: 

On  July  29, 1920,  there  was  received  in  this  oflice  your  letter  dated 
'^uly  23, 1990,  whereiii  is  reqaested  decision  of  the  question  whether 
the  increases  of  pay  for  officers  and  enlisted  men  of  the  Regnlar 
Anny,  effecti^  from  Jannaxy  1, 1920,  authorized  hy  the  act  of  May 
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18,  1920,  are  to  be  ronsidered  in  computing  the  armory  i]v\\\  pay  for 
the  National  (luard  authorized  hy  sections  47  anrl  4>!  of  the  act  of 
June  4,  1920,  41  Stat.,  783,  which  are  amendatory  of  sections  109  and 
110  of  the  act  of  June  3, 1916,  39  Stat.,  209,  and  are  worded,  in  part, 
as  follows : 

"  Sec.  47.  That  section  109  of  said  Act  be,  and  the  same  is  hereby, 
amended  by  striking  out  the  same  and  inserting  the  following  in  lieu 

thereof : 

"'Sec.  109.  Pat  for  the  National  Guard  Officers. — (Captains 
and  lieutenants  belonging  to  organizations  of  the  National  Guard 
shall  receive  compensation  at  the  rate  of  one-thirtieth  of  the  montlily 
base  pay  of  their  grades  as  prescribed  for  the  Begular  x\rmy  for  each 
regular  drill  or  other  period  of  instruction  autnorized  by  the  Sec- 
retary of  War,  not  exceeding  five  in  any  one  calendar  month,  at 
which  they  shall  ha\e  been  officially  present  for  the  eiit  re  required 
period,  and  at  which  at  least  60  per  centum  of  the  coiiimissioiKMi 
strength  and  GO  per  centum  of  the  enlisted  strength  attend  and  partic- 
ipate for  not  less  than  one  and  one-half  hours.  Captains  command- 
ing organizations  shall  receive  $240  a  year  in  addition  to  the  drill 
pay  herein  prescribed.  Officers  above  the  o^rade  of  captain  shall  re- 
ceive not  more  than  $500  a  year,  and  ofVicers  below  the  <rrade  of  major, 
not  belongin<]:  to  orjranizations,  shall  receive  not  more  than  four- 
thirtieths  of  the  monthly  base  pay  of  their  grades  for  s:itisfactoT-T 
performance  of  their  appropriate  duties  under  such  regulations  as  the 
Secretary  of  War  may  prescribe.  Pay  under  the  provisions  of  this 
section  shall  not  accrue  to  any  officer  during  a  period  when  he  shall 
be  lawfully  entitled  to  the  same  ]):iy  as  an  officer  of  corresponding 
grade  in  the  Regular  Army:    *  * 

Sec.  48.  That  section  110  of  said  Act  l)e.  and  the  same  is  hereby, 
amended  by  striking  out  the  first  paragraph  and  inserting  the  fol- 
lowing in  lieu  thereof: 

** '  Sec.  110.  Pay  roR  National  Guard  Enlxated  Men. — Each  en- 
listed man  belonging  to  an  organization  of  the  National  Guard  shall 
receive  compensation  at  the  rate  of  one-thirtieth  of  the  initial 
montlUy  pay  of  his  grade  in  the  Ke«xular  Army  for  each  drill  ordered 
for  his  organization  where  he  is  ofllcially  present  and  in  which  he 
participates  for  not  less  than  one  and  one-half  hours,  not  exceeding 
eight  in  any  one  calendar  month,  and  not  exceeding  sixty  drills  in 
one  year:  P  rovided  ^Th&t  no  enlisted  man  shall  receive  any  nay  under 
the  provisions  of  this  section  for  any  month  in  which  he  shall  have  at- 
tenoed  less  than  60per  centum  of  the  drills  or  other  exercises  prescribed 
for  his  organization :  Provided  further^  That  the  proviso  contained  in 
section  92  of  this  Act  shall  not  operate  to  prevent  the  payment  of 
enlisted  men  actually  present  at  any  duly  ordered  drill  or  other 
exercise:  And  provided  further.  That  })eriods  of  any  actual  military 
duty  equivalent  to  the  drills  herein  prescribed  (e.xcept  those  Periods 
of  service  for  which  members  of  the  National  Guard  may  oecome 
lawfully  entitled  to  the  same  pay  as  officers  and  enlisted  men  of  the 
corresponding  ^nades  in  the  Kegular  Army)  may  be  accepted  as 
service  in  Ueu  of  such  drills  whc^  so  provided  by  the  Secretary  of 
Wai.'" 
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The  prcmsion  in  sections  1,  4,  9,  13,  and  14  of  the  act  of  May  18, 
1920, 41  Stat.,  601,  relatinff  to  increases  of  pay  for  officers  and  enlisted 
men  of  the  Army  are  as  follows : 

"That,  commencing  January  1,  1920,  commissioned  ofTuers  of  the 
Army,  ^  *  *  shall  be  paid,  in  addition  to  all  pay  and  allowances 
now  allowed  by  law,  increases  at  rates  per  annum  as  follows: 
Colonels  *  ♦  $600;  lieutenant  colonels  *  *  *,  $G00;  majors 
*  •  *,  $840;  captains  *  ♦  *,  $720:  first  lioutenants  *  *  *, 
$600;  second  lieutenants    *    *    *,  $420:    *    *  *." 

"Sec.  4.  That  commencing  Janiiury  1,  1920,  the  pay  of  all  en- 
listed men  of  the  Army  *  •  is  liereby  in(  rea.si'd  20  per  centum  : 
Provided^  That  such  increase  shall  not  apply  to  enlisted  men  whose 
initial  pay,  if  it  has  already  been  permanently  increased  since  April 
6, 1917,  is  now  less  than  $38  per  month/' 

"Sea 9.  That  nothing  contained  in  this  Act  shall  be  constnied  as 
grantinjr  any  bark  pay  or  allowancof;  to  any  ofTicor  or  enlisted  man 
whose  active  ser\T('e  shall  have  terminated  subsecjuent  to  Deeeniber 
31,  1919.  and  prior  to  the  approval  of  this  Act.  unless  such  olVicers 
or  enlisted  men  shall  have  been  recalled  to  active  service  or  shall  have 
been  reenlisted  prior  to  the  approval  of  this  Act.'' 

"  Ssc.  18.  That  the  provisions  of  sections  1,  ♦  ♦  4,  ♦  •  • 
of  this  Act  shall  remain  effective  until  the  close  of  the  fiscal  year 
endinjr  June  30,  1922,  unless  sooner  amended  or  repealed;  Provided^ 
That  the  rates  of  pay  prescribed  in  sections  4  *  *  *  hereof  shall 
he  the  rates  of  pay  cfuring;  the  current  enlistment  of  all  men  in  active 
service  on  the  date  of  the  approval  of  this  Act.  and  ^or  those  who 
enlist,  reenlist,   ♦    ♦   ♦   prior  to  J uly  1,  1922,  for  the  term  of  such 

*  •  ♦    :  PiWM?«rf /ttr*A^,  That  the 


reenlistment,  *  *  *  :  Fromded  further^  That  the  in- 
cieiaes  provided  in  this  Act  shaU  not  enter  into  the  computation  of 
the  retired  pay  of  officers  or  enlisted  men  who  may  be  retired  prior 
toJuiy  1,  1922:    ♦  ♦ 

"Sec.  14.  That  nothing:  contained  in  this  Art  shall  operate  to  re- 
duce the  pay  or  allowances  of  any  officer  or  enlisted  man  on  the 
active  or  retired  list:    •  * 

By  section  4  of  the  Army  reorganization  act  of  June  4,  1020,  41 
Stit,  760,  section  4  of  the  act  of  June  8, 1916, 39  Stat.,  167,  has  been 
amended  by  striking  out  the  same  and  inserting  in  lieu  thereof  cer- 
tain provisions,  of  which  the  following  provisions  are  a  part: 

'*'Sia4b.  Ekkjsted  Mex^ — On  and  after  July  1. 1920,  the  grades 
of  enlisted  men  shall  be  such  as  the  President  may  from  time  to  time 
direct,  with  monthly  base  pay  at  the  rate  of  $74  for  the  first  grade, 
$53  for  the  second  grade,  5^i5  for  the  third  «rrade,  $45  for  the  fourth 
grade,  $37  for  the  fifth  ^ade,  $»^o  for  the  sixth  «:rade,  and  $30  for 
uM  seventh  grade.  *  •  *.  The  temporary  increase  of  pay  for 
enliflted  men  of  the  Army  authorized  by  section  4  of  the  Act  of  Con- 
gnsB  approved  May  18,  1920,  shal|  be  computed  upon  the  base  pay 
providea  for  in  this  section,  and  shall  apply  only  to  enlisted  men  of 
the  first  five  grades.   *   •  *. 

"'Existing  laws  providing  for  continuous  service  pay  nro  repealed 
to  take  effect  July  1^  1920,  and  thereafter  enlisted  men  shall  receive 
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an  increase  of  10  per  centum  of  tlnnr  bnsc  pay  for  each  five  years  of 
service  in  the  Army,  or  service  wliich  by  existinj^  law  is  held  to  be 
the  equivalent  of  Army  service,  such  increase  not  to  exceed  40  per 
centum. 

**' '  Under  such  reflations  as  the  Secretary  of  War  may  prescribe, 
enlisted  men  of  the  sixth  and  seventh  ^des  may  be  rated  as  special- 
ists, and  receive  extra  pay  therefor  per  month  as  follows:  First  class, 

$25;  second  class,  $20;  third  class,  $ir>:  fourth  class.  $12:  fifth  ehiss, 
$8;  sixth  class.  $8.  »  ♦  All  laws  and  parts  of  laws  jjrovi(lin«]j 
for  extra  (hity  pay  are  repealed,  to  take  effect  July  1,  1920:  Provi  h 
That  nothing  in  this  section  shall  operate  to  reduce  the  pay  which 
any  enlisted  man  is  now  receiving,  during  his  current  enlistment  and 
while  he  holds  his  present  grade,  nor  to  change  the  present  rate  of 
pay  of  any  enlisted  men  now  on  the  retired  list.  *  *  " 

The  incioa.-^i's  of  pay  for  olTicers  and  enlisted  men  authorized  by 
sections  1  and  4  of  the  act  of  May  18,  1920,  are  not  permanent.  1  hey 
are  tem|)orary  increases  of  pay.  The  committee  of  conference  in  their 
report  (No.  948),  Sixty-sixth  Congress,  second  session,  describe  the 
increases  as  '*  temporary  provision  of  bonuses  or  increased  com- 
pensation." The  20  per  cent  increase  of  pay  authorized  by  said 
section  4  is  described  in  the  act  of  June  4,  1920,  as  "temporary  in- 
crease of  pay  for  enlisted  men  of  the  Army." 

Your  question  is  answered  as  follows: 

The  phrase  "monthly  base  pay  of  their  grades,"  as  used  in  the 
section  (47)  prescribing  the  drill  pay  of  officers  of  the  National 
Guard,  does  not  include  any  part  of  the  increases  of  pay  in  section 
1  of  the  act  of  May  18, 1920. 

The  phrase  "  initial  monthly  pay  of  his  grade,''  as  used  in  the 
section  (48)  establishing  the  rate  of  drill  pay  for  each  enlisted  man 
belonging  to  an  organization  of  the  National  Guard  who  partici- 
pates in  the  drills  or  other  exercises  prescribed  for  his  organiza- 
tion as  therein  described,  is  the  "  base  pay  "  of  his  grade  prescribed 
in  section  4  of  the  act  of  June  4,  1920,  and  does  not  include  any 
part  of  the  20  per  cent  increase  of  pay  in  section  4  of  the  act  of 
May  18, 1920. 

The  rates  of  drill  pay  established  by  the  act  of  June  8, 1916,  were 
in  force  up  to  and  including  the  semiannual  computation  period 
which  ended  on  June  80,  1920.  See  decision  of  July  8,  1920,  27 
Comp.  Dec,  18.  The  rates  of  drill  pay  •created  by  the  act  of  June  4, 
1920,  are  effective  for  the  semiannual  computation  period  which 
began  on  July  1, 1920. 
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00STBACT8— ffVKCBAS£  OV  WSL. 

Wbere  m  contractor  In  hie  signed  proposal  agrees  to  famish  snfUdent  fuel  to 
heat  a  Government  building  during  a  fiscnl  year  at  a  stipulated  price  In 
aceonlnnce  with  the  requirements  and  subject  to  all  the  conditions  of  the 
Invitation  for  bids,  the  excess  cost  of  fuel  required  during  that  liscal  year 
in  addition  to  tbe  amount  at  first  estimated,  which  the  contractor  was 
unable  to  ftainiah,  neoeasttatlng  inirdiaae  In  tbe  open  market  at  a  price 
In  eseeaa  of  tbe  oonttaet  prieei  ataoold  be  dedocted  In  making  settlement 
wttb  tbe  contractor.  If  the  full  quantity  purchased  In  the  open  market 
against  the  account  of  tho  contrnrtor  was  not  uso<l  durintr  <;iilil  fiscal  year, 
proportionate  credit  may  be  allowed  for  the  quautity  not  required. 

GeBptroQer  Warwlek  to  the  Seeretary  of  the  Treainry,  August  2,  IWHi 
I  have  recdyed  your  letter  of  July  28, 1920,  as  follows: 

^On  May  26,  1919,  the  department  accepted  the  proposal  of  John 
McElligott  for  supplying  anthracite  egg  coal  for  the  post-office  build- 
ing, Waterbury,  Conn.,  at  $10.97  per  gross  ton  for  the  fiscal  year 

ended  June  30.  1920,  in  accordance  with  specification  and  proposal 
fomi  8G24 1.  The  triplicate  copy  of  the  contractor's  proposal  is  here- 
with enclosed. 

"The  custodian  of  the  building  in  the  specifications  dated  April 
28, 1920,  estimated  that  it  would  reauire  35  tons  of  coal  in  addition 
to  the  amount  which  he  had  on  hana  to  heat  the  building  during  the 

fiscal  year  referred  to.  It  will  be  noted  by  refming  to  paragraph  8 
of  the  specification  that  "  Proposals  must  ho  made  with  the  under- 
standing that  sufficient  fuel  will  be  furnished  to  meet  the  require- 
ments of  the  above-named  building  during;  the  fiscal  year  ending 
June  30,  1920.  The  quantity  stated  above  is  merely  an  estimate  for 
the  guidance  of  bidder  of  the  quantity  which  will  be  needed.'  In  the 
fall  of  1919  the  contractor  delivered  to  tlie  buildin<jr  the  estimated 
35  tons  of  conl.  T^ater,  on  account  of  the  prcdnnpred  heating  season, 
it  was  found  that  the  original  estimate  was  t<x)  low.  The  contractor 
was  called  on  to  deliver  additional  coal,  but  because  of  embargoes 
he  had  none  on  hand  and  could  not  fill  the  order.  The  custodian 
was  compelled  to  purchase  from  another  dealer  10  tons  of  coal,  for 
which  was  paid  $13.75  a  ton,  an  excess  of  $27.80  for  the  10  tons  over 
the  price  named  in  the  contract  with  John  McElligott. 

'*A  voucher  was  presented  the  contractor  for  35  tons,  which  he  sup- 
plied on  the  basis  of  the  contract  price,  with  a  deduction  of  $27.80  in 
accordance  with  paragraph  8  of  the  specification  to  cover  the  excess 
cost  of  coal  purchasSl  m  the  open  market.  This  the  contractor 
retused  tosign,  and  forwarded  it  to  the  department  with  his  letter  of 
July  7,  1920,  enclosed,  protesting  the  action  of  the  ctistodian  in  mak- 
ing this  deduction.  As  the  proposal  of  Mr.  McElligott  of  May  8. 
1919  (a  date  subsequent  to  that  of  the  specifi  ation),  is  made  for  3.5 
tons,  *  more  or  less,'  the  question  arises  whether  under  the  contract  he 
can  be  penalized  for  coal  purchased  against  his  contract  which  in 
quantit;^  is  28.6%  of  the  estimated  amount ;  the  phrase  *  more  or  less ' 
ordinarily  being  interpreted  10%  more  or  less  bv  this  office. 

"Will  you  ploriRo  consider  this  matter  and  advise  the  department, 
with  the  return  of  the  enclosed  papers,  how  the  contract  is  to  be  in- 
terpreted with  reference  to  the  deduction  of  $27.80  referred  to 
above?* 
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Although  the  printed  part  of  the  contractor's  proposal  for  the  fuel 
in  <piestion  contained  the  words  more  or  less  "  in  referring  to  the 
quantity  named  therein,  the  proposal  is  to  be  construed  in  connection 
with  the  following  provision  of  the  invitation  for  bids  for  the  fuel, 
namely: 

(3)  Proposals  must  be  made  with  the  understanding  that  sufficient 
fuel  will  be  furnished  to  meet  the  requirements  of  the  above-nained 

building  during  the  fiscal  year  ending  June  30,  1^0.  The  quantity 

stated  a1)ove  is  merely  an  estimate  for  the  piidance  of  bidder  of  the 
quantity  whi(  h  will  be  needed.  Proposals  must  not  be  based  on  deliv- 
ery pripr  to  July  1,  1919." 

The  contractor  in  his  signed  proposal  agreed  to  furnish  the  coal  in 
accordance  with  the  requirements  and  subject  to  all  of  the  conditions 
of  the  invitation  for  bids.  His  proposal,  therefore,  being  to  furnish 
sufficient  fuel  to  meet  the  requirements  of  the  building  during  the 
fiscal  year  ending  June  30, 1^,  was  an  absolute  undertaking.  Be- 
cause of  the  severity  of  the  winter  more  than  35  tons  appears  to  have 
been  required,  and  was  purchased  against  the  account  of  the  con- 
tractor. The  excess  cost  of  the  fuel  bought  in  the  open  market  should 
be  deducted  in  making  settlement  with  the  contractor,  provided  the 
contractor  was  given  10  days  within  which  to  furnish  the  coal  after 
written  order  was  made  for  the  additional  quantity  required  for  the 
fiscal  year.  See  paragraph  6  of  the  specifications.  Provided  also, 
that  the  additional  quantity  purchased  against  his  account  was  really 
required  during  the  fiscal  year  ending  June  30.  1920.  If  the  full 
quantity  purchased  against  the  account  of  the  contractor  was  not 
used  diirinn;  said  fiscal  year,  proportionate  credit  uiay  be  allowed  for 
the  quantity  not  required. 


WAS  BIMK  nraVBAHCB-«OAST  QVAKD. 

The  mroTlslons  of  sections  800  and  400  of  tbe  war  risk  insotanoe  act  of  October 
6»  1017,  40  Stat,  406,  400^  relative  to  oompensation  for  denth  or  disability 

and  to  iiisuniDce,  apply  to  the  personnel  of  the  Coast  Guard  only  for  in- 
jury rec«'ivod  or  disease  contractiHl,  or  for  policies  of  Insurance  talign  out, 
while  the  Coast  Guard  is  serving  under  the  Nuvy  Department. 

Comptroller  Warwlok  to  the  Seeretaiy  of  the  Treataiy,  Aagntt  8,  IMO: 
I  have  your  letter  of  July  18, 1920,  as  follows : 

"The  transfer  of  the  Coast  Guard  to  the  jurisdiction  of  the  Treas- 
ury Department  under  the  Esecutive  order  of  August  28,  1919,  has 
presented  to  the  Bureau  of  War  Risk  Insurance  the  (question  of 
whether  or  not  the  compensation  and  insurance  provisions  of  the 
war  risk  insurance  act,  as  amended,  apply  to  the  pei^nnel  of  the 
Cloast  Guard  after  that  date. 

"  I  am  transmitting  lierewith  a  memorandum  from  the  director 
of  the  Bureau  of  War  Kisk  Insurance  concerning  this  matter,  and 
will  request  that  you  let  me  have  your  opinion  as  to  whether  or  not 
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members  of  the  Coast  Guard  are  oorered  by  the  compensation  fea- 
tures of  the  war  risk  insurance  act  after  August  2s.  1919,  and  whether 
or  not,  if  otherwise  eligible,  these  men  may  apply  for  (iovemment  in- 
surance after  that  date.** 

Sections  300  and  400  of  the  war  risk  insurance  act  of  October  6, 
1917, 40  Stat,  405, 409,  are  as  follows : 

''Sbc.  300.  That  for  death  or  disability  resulting  from  personal 
injury  siilTered  or  disease  contracted  in  the  line  of  duty,  by  any  com- 
missioned officer  or  enlisted  man  or  by  any  member  of  the  Army 
Nurse  Corps  (female)  or  of  the  ynvy  Nurse  Corps  (female)  when 
employed  m  the  active  servi<'c  under  tiie  War  Department  or  Navy 
Department,  the  United  States  shall  pay  compensation  as  herein- 
after provided;  but  no  compensation  shall  be  paid  if  the  injury  or 
disease  has  been  caused  by  his  own  wilful  misconduct." 

**Sbc.  400.  That  in  order  to  give  to  every  commissioned  officer 
and  enlisted  man  and  to  every  member  of  tlie  Army  Nurse  Corps 
(female)  and  of  the  Navy  Nurse  (\)r|)s  (female)  when  employed 
in  active  service  under  the  War  Department  or  Navy  Department 
orreater  proteetion  for  themselves  and  their  dej)en<]ents  than  is  pro- 
vided in  Article  111,  the  United  States,  upon  api)lication  to  the 
bureau  and  without  medical  examination,  shall  grant  insurance 
against  the  death  or  total  [)ermanent  disability  of  any  such  person  in 
tny  multiple  of  $500,  and  not  less  than  $1,00()  or  more  than  $10/)00, 
open  the  payment  of  the  premiums  as  hereinafter  provided.*' 

Paragraphs  6  and  7  of  section  22,  Article  I,  of  that  act  define  the 
terms  conmiissioned  officer  "  and  ^  enlisted  man  "  as  used  in  Articles 
II,  III,  and  IV  of  the  act  to  include  officers  and  enlisted  men  in  active 
service  in  the  military  or  naval  forces  of  the  United  States.  Para- 
graph 12  of  the  said  section  defines  the  term  military  and  naval 
forces"  as  including  certain  specifically  enumerated  services,  includ- 
ing the  Coast  Guard,  "  and  any  other  branch  of  the  ITnited  States 
service  whde  serving  pursuant  to  law  with  the  Army  or  the  Navy.'' 
The  Coast  Guard  is  thus  dis'tinjruished  from  tlmse  services  which  arc 
not  part  of  the  military  or  naval  forces  except  when  serving  with 
the  Army  or  Navy. 

The  question  for  decision  is  wliether  tlie  (]Jiali  fviuL'"  phrase  "when 
einplo3'ed  in  active  service  under  the  War  Department  or  Navy 
Department"  applies  to  the  commissioned  otlicers  and  enlisted  men 
referred  to  in  each  of  the  se<  ti()ns  lieiein))efore  quoted  or  is  limited 
in  its  application  to  members  of  the  Army  Nurse  Corps  (female) 
and  the  Navy  Nurse  Corps  (female). 

Section  300  was  reenacted,  with  the  addition  of  certain  provisos 
not  relevant  to  the  question  now  at  issue,  by  the  act  of  December  24, 
1919,  41  Stat.,  373.  The  language  which  has  l)een  quoted  remains 
unchanged  except  that  a  comma  appears  in  tlie  later  act  after  the 
phrase  ^^by  any  commissioned  officer  or  enlisted  man."  Section 
400  stands  as  it  was  ori^nally  enacted. 
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The  presence  of  this  comma  in  the  later  act  has  no  si  ^rni  fie  a  nee  as 
a  jruirle  to  the  interpretation  of  this  hiw.  Punctuation  ah)ne  is  at 
best  an  uncertain  guide  to  the  construction  of  hnvs.  The  use  of  the 
comma  is  lar^rely  a  matter  of  individual  judgment,  and  its  use  in 
this  instance  can  not  i)r()i)erly  he  made  the  hasis  of  a  construction 
involving  so  important  a  change  in  the  law  as  the  inclusion  of  mem- 
bers of  the  Coast  (  Juanl  in  the  l)enefits  of  tliis  section,  if  they  were 
not  included  in  the  section  as  it  was  originally  enacted.  It  is  not 
within  reason  that  a  nmtter  so  important  would  have  been  left  to  so 
uncertain  a  means  of  expression  as  the  insertion  of  a  comma  in  this 
manner. 

On  the  other  hand  the  punctuation  and  ^anmiatical  construction 
of  these  two  sections  as  originally  enacted  is  not  necessarily  con- 
clusive of  the  matter  in  controversy.  It  does  strongly  support  a 
conclusion  drawn  from  other  sources  that  the  Coast  Guard  is  entitled 
to  the  benefits  of  the  sections  oi/ly  when  employed  in  active  service 
under  the  Navy  Department 

Members  of  the  Army  Nurse  Corps  (female)  and  Navy  Nurse 
Corps  (female)  are  not  subject  to  active  duty  except  under  the  War 
Department  and  Navy  Department,  respectively.  If  these  restrictive 
phrases  in  sections  800  and  400  are  limited  in  their  application  to 
members  of  the  two  Nurse  Corps  the  words  **"  under  the  War  Depart- 
ment or  Navy  Department^  are  useless.  If  the  phrases  are  to  be 
applied  to  commissioned  officers  and  enlisted  men,  the  purpose  and 
use  of  the  words  is  a|)parcnt.  A  well-estahlished  rule  of  construc- 
tion rcipiires  the  construction  that  gives  meaning  and  elTect  to  all 
of  the  words  of  the  statute  over  one  which  leaves  these  words  mean- 
ingless or  useless. 

Also.  T  think,  that  to  e.xtcntl  the  privilege  of  compensation  and 
insurance  to  persons  serving  under  a  civilian  branch  of  the  (lovern- 
ment  is  not  in  harmony  with  the  general  purpose  and  tenor  of  the 
law. 

The  Bureau  of  War  Risk  Insurance  has  correctly  construed  the 
provisions  of  sections  300  and  400  as  not  applying  to  the  Coast 
Guard  except  for  injury  received  or  disease  contracted,  or  for 
policies  of  insurance  taken  out,  while  serving  under  the  Snvj  De- 
partment Payments  of  compensation  and  insurance  should  be  gov- 
erned accordingly. 


OmOXKS  AHB  ZXteOTSBS— DZFABTKSIITAK  DXSTXNOIJISESD  VBOK 

nSLB  8SBVIGB. 

If  officers  or  employees  of  the  Government  required  to  travel  on  ofBcial  InislneM 
are  directly  under  the  direction,  sup^lslon,  and  control  of  a  Oovemment 
d^wrtment,  establishment,  or  bureau,  reporting  directly  to  the  head  thereof, 
their  status  Is  that  of  departmental  officers  or  employees;  but  If  they  art 
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directly  nndcr  the  dlrcH'tion.  5!np*»rvislon.  and  control  of  n  local  fi«'ld  orpanl- 
tatlon,  reporting;  direcUjr  to  the  head  thereof,  their  status  is  that  of  field 
officers  or  employees. 

emtMQn  Wandek  to  the  Seovitazy  of  tkt  Tmsuy,  Avgutt  IStO: 
I  have  your  letter  of  July  23, 1920,  as  f  oUows : 

**  There  is  referred  to  you  herewith  a  memorandum  from  the  Com- 

missioner  of  Internal  Revenue,  with  file  attached,  which  has  to  do 
with  the  proposed  establishment  of  a  force  of  special  agents  *  to  oper- 
;ite  directly  nnrler  the  Prohibition  Commissioner  and  to  serve  as  i 
flyimr  squadron  on  purely  field  work.'  The  Commissioner  of  Inter- 
nal Revenue  expresses  the  opinion  that  a  force  of  this  charactor  would 
be  properly  treated  as  a  part  of  the  field  service  and  not  of  the  depart- 
mental senrioe,  under  your  opinion  of  Au^pst  25, 1919. 
''Will  you  please  let  me  have  your  opimon  on  this  question t 

Under  the  established  general  rule  governing  the  status  of  Govern- 
ment officers  or  employees  who  are  required  to  travel  on  official 

busine^  if  the  agents  in  question  are  to  be  directly  under  the  direc- 
tion, supervision,  and  control  of  a  (lovernment  department  or  estab 
lishment  or  bureau  thereof,  reporting  directly  to  the  head  of  such 
lepartment,  estahlislunent,  or  bureau,  the  status  is  that  of  a  depart- 
mental officer  or  emjdoyee;  but  if  the  agents  are  to  be  directly 
under  the  direction,  supervision,  and  control  of  a  local  field  organi- 
zation, reporting  directly  to  the  head  of  such  local  organization,  the 
status  is  that  of  a  field  officer  or  employee. 

Your  submission  does  not  disclose  defmitoly  the  nature  of  th.» 
^expenditures  to  which  this  rule  is  to  be  applied.  It  does  appear, 
however,  that  the  employees  in  question  are  to  operate  directly  under 
the  Prohibition  Commissioner,  who  is  an  officer  of  the  Bureau  of 
laternai  Bevenue  in  the  Treasury  Department,  having  general  super- 
vision and  control  of  all  field  activities  of  the  Prohibition  Enforce- 
ment Service.  Such  being  the  status  of  the  Prohibition  Commis- 
sioner and  the  relation  between  him  and  the  proposed  appointees, 
thoir  status  would  be  that  of  departmental  employees. 


MnURIBr  «Ilini— VAVY— PAY  FOR  ACTZVS  SBETXOl  8X701  BB- 

BetiRd  paymastenT  derfca  of  the  Navy  are  entitled  to  13w  beneflts  of  the  act 
of  April  10,  1918,  40  Stat,  6141,  providing  that  retired  warrant  officers  of 
the  MftTy  oo  active  duty  alDce  August  28, 1916^  whose  servioe  on  the  active 
lift  after  date  of  warrant,  plus  service  on  active  daty  while  on  the  retired 

list,  is  eqtm!  to  12  or  18  years,  shall  receive  the  pay  and  al!f)vvances  of  a 
lieutenant,  Junior  grade,  or  llcjitennnt,  respectively,  of  tbt-  Navy,  active 
aervice  under  appointment  as  payma.sters'  clerk  being  equivalent  to  service 
"after  date  of  warrant*'  within  the  meaning  of  the  act,  and  is  to  be  in- 
dodcd  In  coinpotiiiir  taogth  of  service. 
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Bediloa  by  AnlitaAt  OoBptrolter  Tone,  Avfmtt  i,  IMO: 

T.  G.  Hansche,  chief  pay  clerk,  United  States  Nayy  (retired),  ap- 
plied March  28,  1920,  for  revision  of  the  action  of  the  Auditor  for 
the  Navy  Department  in  disallowing  by  settlement  (case  No.  5498) 
dated  February  18,  1920,  claim  for  difference  between  the  pay  of  a 
lieutenant  after  20  years'  service  and  a  warrant  officer  after  12  years' 
service  for  active  duty  during  the  period  from  April  6,  1917,  to 
June  30,  1918. 

Tt  appears  that  appellant,  prior  to  his  retirement  as  a  j^aymasters' 
clerk  on  June  21,  1910,  had  more  than  1^  years'  service  as  a  pay- 
masters' clerk  in  the  Navy:  also  tliat  he  was  called  to  active  duty  on 
A])ril  G,  1917:  that  on  November  22,  1918.  he  was  appointed  a  tem- 
porary assistant  paymaster,  with  rank  of  lieutenant  from  July  1, 
1918.  which  appointment  was  revoked  on  November  <j.  1919:  and 
that  on  April  7,  1919.  he  was  refrularly  commissioned  a  chief  pay 
clerk  on  the  retired  list,  with  rank  of  ensi^m  from  July  1, 1918. 

App>ellant  contends  that  he  is  entitled  to  difference  of  pay  claimed 
under  the  act  of  April  10, 1918,  40  Stat.  516,  which  provides : 

"Sec.  2.  That  any  retired  warrant  officer  who  has  been  on  active 
duty  since  August  twenty-ninth,  nineteen  hundred  and  sixteen,  or 
who  may  hereafter  perform  active  duty,  and  whose  record  is  credit- 
able, shall,  during  such  time  as  he  has  been  or  may  hereafter  be  on 
active  duty,  and  from  the  time  his  service  on  the  active  list  after 
date  of  warrant,  plus  his  service  on  active  duty  while  on  the  retired 
list,  is  equal  to  twelve  years,  receive  the  pay  and  allowances  that  are 
now  or  may  hereafter  be  allowed  a  lieutenant  (junior  grade),  T'nited 
States  Na\7;  and  shall,  during  such  time  as  he  has  been  or  may 
hereafter  be  on  active  duty,  and  from  the  time  such  total  service  is 
equal  to  eighteen  years,  receive  the  pay  and  allowances  that  are  now 
or  may  hereafter  be  allowed  a  lieutenant.  United  States  Navy." 

The  auditor  based  his  disallowance  on  the  fact  that  appellant  as 
a  paymaster's  clerk  in  the  Navy  prior  to  March  3,  1915,  was  not  a 
warrant  officer;  also  that  the  Bureau  of  Navigation  stated  that  he 
was  not  entitled  to  a  certificate  of  creditable  service  because  of  lack 
of  required  lenjrth  of  service  after  date  of  warrant. 

Since  api»ellant  was  never  warranted  and  was  not  a  warrant  officer, 
either  })rior  or  subsequent  to  retirement,  if  entitled  to  pay  as  claimed, 
his  right  thereto  for  period  claimed  is  based  on  assimilation  of  the 
pay  of  paymasters'  clerks  to  warrant  officers  of  the  Navy. 

The  act  of  May  13,  1908,  35  Stat.,  128,  provided  pay  for  pay- 
musters'  clerks  as  follows: 

•  ♦  and  all  paymasters'  clerks  shaU,  while  on  duty,  rec-eive 
the  same  pay  and  allowances  as  warrant  ofScers  of  like  length  of 
service  in  the  Navy." 
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This  provision  was  amended  by  the  act  of  June  24,  1910,  36  Stat., 
606,  which  provided  that — 

"All  paym;isters'  clerks  shall,  while  holding  iip[)ointmcnt  in  ac- 
cordance with  law.  receive  the  same  pay  and  allowances  and  have  the 
aauie  rit'hts  of  retirement  as  warrant  officers  of  like  length  of  service 
in  the  Navy.** 

The  act  of  March  3,  1915,  38  Stat.,  942,  changed  the  title  of  pay- 
masters' clerk  to  pay  clerk  and  established  the  warrant  grade  of 
pay  clerk  and  the  commissioned  ^rade  of  chief  pay  clerk. 

The  act  of  April  10,  1018,  frrants  to  the  retired  warrant  oHicer 
when  called  to  active  duty  the  pay  of  a  lieutenant,  provided  such 
officer  has  had  as  much  as  18  vears'  service  from  "date  of  war- 
rant,"  i.  e.,  service  as  a  warrant  officer.  Paymasters"  clerks  were  not 
warrant  officers  and  therefore  are  not  expressly  included  in  the 
provisions  of  said  act.  However,  by  said  acts  of  May  13.  1008.  and 
June  24,  1910,  their  pay  status  was  assimilated  to  warrant  officers. 
They  were  entitled  to  receive  the  same  pay  and  allowances  while 
holding  appointment  in  accordance  with  law,  and  the  same  rights 
of  retirement  as  warrant  officers  of  like  length  of  service.  It  is 
apparent  therefore  that  the  pay  of  all  retired  paymasters'  clerks  is 
still  assimilated  to  the  pay  of  warrant  officers  of  like  len^rth  of 
awioe,  and  it  seeems  reasonable  to  hold  that  the  pay  of  such  officers 
when  called  to  active  duty  is  also  assimilated  to  the  pay  of  retired 
warrant  officers  on  active  duty. 

The  *^  length  of  service  "  on  which  right  to  the  pay  of  a  lieutenant 
in  the  Navy  is  granted  to  retired  warrant  bfficers  on  active  duty 
ance  August  29,  1916,  hy  the  act  of  April  10,  1918,  is  limited  to 
aorice  after  date  of  warrant  "—that  is,  service  as  a  warrant  offi- 
cer. Paymasters*  clerks  had  no  service  after  date  of  warrant," 
never  having  been  warranted.  However,  their  service  under  ap- 
pointment as  paymasters'  clerk  was,  for  pay  purposes,  analagous 
to  that  of  warrant  officers,  and  therefore  the  total  of  such  service 
18,  for  purposes  of  assimilation,  the  equivalent  of  total  service  since 
date  of  warrant 

I  am  of  opinion,  therefore,  that  said  act  of  April  10, 1918,  applies 
to  retired  paymasters'  clerks  while  on  active  duty  since  Au<?ust  29, 
1916.  the  total  service  of  such  officers  under  appointment  as  {jay- 
roasters'  clerk  answering  to  the  rcMpiirement  of  length  of  service 
after  date  of  warrant  as  provided  in  the  act. 

While  appellant  has  not  furnished  a  certificate  relative  to  credit- 
able service,  the  Bureau  of  Navigatitm,  in  letter  dated  July  12,  1920, 
informed  this  office  that  his  service  was  creditable.  Havintr  had 
over  2()  years'  service  when  retired  as  a  paymasters"  clerk,  appel- 
Unt  is  entitled  to  the  pay  of  a  lieutenant  after  20  years  while  on 
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active  duty,  from  April  6, 1917,  to  June  dO,  1918,  a  period  of  1  year 
2  months  and  25  days,  at  $3,360  per  annum,  $4,158.88.  He  was  paid 
during  said  period  $2,472.22,  and  is  now  entitled  to  the  difference, 
$1,681.11.  He  is  also  entitled  to  commutation  of  quarters  for  two 
additional  rooms  for  the  same  period,  $856;  making  a  total  differ- 
ence in  pay  and  allowances  of  $2,087.11.  Having  occupied  but  two 
rooms,  he  is  not  entitied  to  an  additional  amount  for  heat  and  light 
Accordingly,  the  action  of  the  auditor  is  reversed. 


NAVAL  R£S££V£  FORCE— KETAIHER  PAT. 

Conflrmod  members  of  the  Naval  Reserve  Force  and  trunsferred  memben  ot 
the  FU'et  Navttl  llesorvo  on  active  duty  May  18,  1920,  and  who  were 
on  active  duty  Jnnnary  1.  10'J<t.  wh(^tlier  or  not  continuously  on  active 
duty  belwtH^ii  those  dates,  are  enlitlcHl  to  retainer  pay  based  on  the  rates 
of  pay  prescribed  by  the  act  of  May  18,  1920,  41  Stat.,  GOl,  for  officers 
and  enlisted  men  of  the  Navy,  effective  from  Jannary  1920 ;  and  memben 
of  said  force  not  on  active  duty  January  1,  1020,  but  who  bave  been 
lecalled  to  active  duty  since  that  date  and  prior  to  May  18,  1820,  are  en* 
tlticd  to  the  benefits  of  said  increases  In  computing  their  retainer  pay  from 
the  date  of  return  to  active  duty. 

Aedstant  OomptroUer  Voree  to  the  Secretary  of  the  Havy,  Angust  .4,  ISM: 

I  have  your  letter  dated  June  21,  1920,  requesting  deosion  of  the 
following  questions  relative  to  retainer  pay  of  members  of  the  Naval 
Keserve  Force  presented  by  Rear  Admiral  T.  J.  Cowie,  Navy  allot- 
ment officer:' 

"1.  Niinienms  inquiries  are  bein^  received  by  the  Navy  allotment 
oflicer  from  oilicers  and  enlisted  men  of  the  Xaval  Eeserve  Force  as 
to  how  the  increases  in  pay  provided  for  in  the  act  approved  18 
May,  1920,  41  Stat.,  601,  will  affect  their  retainer  pay. 

"2.  In  order  that  the  Navy  allotment  officer  may  answer  these 
reservists  intelligently,  and  that  he  may  proceed  to  adjust  their 
retainer  pay  accounts  in  accordance  with  the  provisions  of  the  law. 
it  is  requested  that  this  letter  be  referred  to  the  Comptroller  of  the 
Treasury  for  his  decision  on  the  following  questions: 

"Section  1,  act  18  May,  1920,  provides:  * 

***That,  commencing  January  1,  1920.  commissioned  officers  of 
the  Arm^,  Navy,  and  Marine  Corps  and  Public  Health  Service  shill 
be  paid,  in  ad(Ution  to  all  pay  and  allowances  now  allowed  by  law, 

increases  at  r;itos  per  annum  as  follows.' 

"Section  3  provides: 

"*That,  commencinpf  January  1,  10*2n.  warrant  officers  of  the  Navy 
shall  be  paid,  in  addition  to  all  pay  and  allowances  now  aUowed 
by  law,  an  increase  at  the  rate  of  $240  per  annum.' 

Do  these  provisions  operate  to  increase  the  retainer  pay  of  com- 
pussioned,  commissioned  warrant,  and  warrant  officers  of  all  classes, 
or  any  class  of  the  Naval  Beserve  Force  who  are  confirmed  in  their 
ranks  or  grades! 
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"3.  Section  G  of  the  act  18  May,  1920,  provides: 

"'That,  coMiniencin';  January  1,  19*20,  the  following  shall  be  the 
rate  of  base  pay  for  each  enlisted  rating.' 

^Do  the  provisions  of  this  section  operate  to  increase  the  retainer 
paj  of  enrolled  members  of  all  or  any  class  of  the  Naval  Reserve 
Force  confirmed  in  their  ratings? 

"4.  If  your  ans\fers  to  these  questions,  or  either  of  them,  con- 
cerning officers  and  enlisted  men,  are  in  the  affinnative.  it  is  re- 
quested that  you  state  tlie  dates  from  which  the  increase  becomes 
effective,  distinfjiiishing  between  those  reservists  on  active  duty  and 
those  on  inactive  duty  at  the  time  of  the  passage  of  the  act  18  May, 
1920.  In  this  connection  it  is  reouested  that  you  interpret  section  9: 

^^That  nothing  contained  in  this  act  shall  he  construed  as  grant- 
ing any  back  pay  or  allowances  to  any  officer  or  enlisted  man  whose 
irtive  service  shall  have  terminated  subsequent  to  December  31, 
1919,  and  prior  to  the  a|)pr()val  of  this  act,  unless  such  officers  or  en- 
listed men  shall  have  been  recalled  to  active  service  or  shall  have 
been  reenlisted  prior  to  the  approval  of  this  act.' 

Do  the  provisions  of  this  section  refer  to  retainer  pay  as  well  as 
to  ietive«service  pay  ? 

•*5.  Are  transferred  members  of  the  Fleet  Naval  Reserve  Classes 
I'Gand  1-D  who  were  transferred  thereto  prior  to  IS  May,  1920,  and 
retained  on  or  recalled  to  active  duty  prior  to  that  dnte,  and  who 
were  still  on  active  duty  at  tlie  time  of  the  a|)pr()A  al  of  the  act  18 
May,  1920,  entitled  to  have  their  rctaiiier  pay  computed  on  the  in- 
creased rates  granted  in  the  above-mentioned  act?  If  you  answer  in 
the  affirmative,  please  state  from  what  date  this  increased  pay  becomes 
effective. 

**6.  Section  6  of  the  act  18  May,  1020,  provides : 

"Tliat  the  retainer  pay  of  those  members  of  the  Fleet  Naval  He- 
serve  who,  pursuant  to  call,  shall  return  to  active  duty  within  one 
month  after  the  ai^proval  of  tliis  act  and  shall  continue  on  active 
dutv  until  the  Navy  shall  have  Ijeen  re  ruited  up  to  its  permanent 
autiiorized  strength,  or  until  the  number  in  the  grade  to  which  they 
may  be  assigned  is  filled,  hut  not  beyond  June  30,  1922,  shall  bie 
computed  upon  the  base  pay  they  are  receiving  when  ret  ransf erred 
to  inactive  duty,  plus  the  additions  or  increases  prescribed  in  the 
naval  appropriation  act  approved  August  29,  1916,  for  members  of 
the  Fleet  Naval  Reserve. 

"  Does  the  retainer  pay  of  tiiese  reservists  continue  at  the  old  rate 
while  they  are  on  active* duty? 

^7.  Will  the  provision  of  the  naval  appropriation  act  approved 
I  July,  1918,  41  Stat.,  711,  providing : 

"lliat  in  time  of  peace  no  members  of  any  class  of  the  Naval  Re- 
serve Force  shall  be  entitled  to  retainer  pay  when  assigned  to  active 
duty  for  purposes  other  than  training. 

"operate  to  deprive  members  of  the  Fleet  Naval  Keserve,  recalled 
to  active  duty  m  accordance  with  sec.  6,  act  18  May,  1920,  of  their 
retainer  pay?  " 

The  act  of  July  1, 1918,  40  Stat.,  710,  provides : 

"That  the  annual  retainer  pay  of  members  of  the  Naval  Resen*e 
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ferred  iiu'IiiIhts  of  the  Fleet  Naval  Reserve,  after  confirmation  in 
rank,  ^^rude,  or  rating,  shall  be  the  equivalent  of  two  months'  base 
pay  of  the  corresponding  rank,  grade,  or  rating  in  the  Navy,  but 
the  highest  base  pay  upon  which  the  retainer  pay  of  officers  oi  the 
Naval  iteserve  Force  shall  be  computed  shall  not  be  greater  than 
the  base  pay  of  a  lieutenant  commander.  *  * 

Of  the  two  classes  excepted  from  this  provision,  officers  of  the 
Naval  Auxiliary  Force  are  entitled  to  one  month's  base  pay  as  re- 
tainer pay,  and  the  transferred  members  of  the  Fleet  Naval  Be- 
serve  are  entitled- to  retainer  pay  as  provided  in  the  act  of  August 
29, 1916, 39  Stat.,  590,  as  follows : 

"  Members  of  the  Fleet  Naval  Keserve  who  have,  when  transferred 
to  the  Fleet  Naval  Keserve,  ouinpleted  naval  service  of  sixteen  or 
twenty  or  more  years  shall  be  paid  a  retainer  at  the  rat^j  of  one- 
third  and  one-half,  respectively,  of  the  base  pay  they  were  receiv- 
ing at  the  close  of  their  last  naval  service  plus  all  permanent  addi- 
tions thereto :  Provided^  That  the  pay  authorized  in  this  paragraph 
as  a  retainer  shall  be  increased  ten  per  centum  for  all  men  who  may 
be  credited  with  extraordinary  lieroism  in  line  of  duty  or  whose 
average  marks  in  condu<  t  for  twenty  years  or  more  shall  not  be 
less  than  ninety-live  per  centum  of  the  maximum." 

Since  the  retainer  pay  of  confirmed  members  other  than  trans- 
ferred members  of  the  Fleet  Naval  Reserve  is  based  on  active  base 
pay  without  restrictions,  it  follows  that  it  is  aifected  by  any  change 
in  active  base  pay,  either  by  change  in  individual  rank  or  rating 
or  changes  in  rates  of  pay  for  rank  or  rating.  It  was  held  in  26 
Comp.  Dec,  789,  that  the  retainer  pay  of  transferred  members  of 
the  Fleet  Naval  Reserve  is  affected  by  changes  in  base  pay  for  the 
active  list,  and  that  when  changes  occur,  either  in  the  pay  of  their 
ratings  or  changes  in  their  ratings  while  on  active  duty,  it  corre- 
spondingly affects  their  retainer  pay. 

Therefore,  if  the  act  of  May  18, 1920,  contains  no  restrictions,  the 
provisions  therein  increasing  the  base  pay  of  the  personn^  of  the 
Ka^  y  effective  from  January  1,  1920,  also  increase  the  base  pay  on 
which  the  retainer  pay  of  the  members  of  the  Naval  Beserve  Force 
is  computed,  effective  from  said  date. 

However,  section  9  of  said  act,  41  Stat.,  603,  provides: 

"That  nothinf]^  contained  in  this  act  shall  be  construed  as  rrraiit- 
ing  any  back  pay  or  allowances  to  any  oflicer  or  enlisted  man  whose 
active  service  shall  have  terminated  subsequent  to  December  31, 
1919,  and  prior  to  the  approval  of  this  act,  unless  such  officers  or  en- 
listed men  shall  have  been  recalled  to  active  service  or  shall  have 
been  reenlisted  prior  to  the  approval  of  tibis  act." 

It  is  evident  that  this  provision  includes  members  of  the  Naval 
Keserve  Force.  The  words  theiein  "  anv  officer  or  enlisted  man" 
would  not  necessarily  include  members  of  the  reserve,  but  the  words 
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"shall  have  Wen  recalled  to  active  service  or  shall  have  been  reen- 
listed"  clearly  recoo^nize  a  class  who  may  be  recalled  to  active  serv- 
ice as  distinguished  from  a  class  that  again  enters  upon  active  serv- 
ice by  reason  of  reenlisting.  Since  only  retired  officers  and  men  of 
the  regular  service  and  members  of  the  Naval  Reserve  Force  are 
^recalled to  active  soryioe,  said  provision  clearly  applies  to  mem- 
bers of  the  Naval  Reserve  Force.  Only  those  members  on  active 
dQ^  on  the  date  of  the  act  are,  however,  entitled  to  the  letroactiTe 
benefits  of  the  increased  pay  provided  therein. 

Accordingly,  you  are  advised  that  all  oonfirmed  members  of  the 
Naval  Reserve  Force  and  transferred  members  of  the  Fleet  Naval 
Boerve  on  active  duty  May  18, 1920,  and  who  were  on  active  duty 
JiDuaiy  1, 1920,  are  entitled  to  retainer  pay  based  on  the  rates  of 
pay  provided  in  the  act  of  May  18,  1920,  41  Stat^  601,  effective 
inm  January  1, 1920;  and  that  members  of  said  force  not  on  active 
doty  January  1,  1920,  but  who  have  been  recalled  to  active  duty 
since  that  date  and  prior  to  May  18, 1920,  are  entitled  to  the  benefits 
of  fluch  increases  from  the  date  of  return  to  active  duty.  See  also 
37  Comp.  Dec  26. 

Since  a  period  in  time  of  peace  is  not  at  present  existent,  you 
are  not  now  confronted  with  payments  to  be  made  which  require  con- 
sideration of  the  provision  quoted  in  the  seventh  paragraph  from  the 
act  of  July  1,  1918.  Under  restriction  placed  upon  this  office  by  sec- 
tion 8  of  the  act  of  July  31,  1894.  28  Stat.,  208,  in  the  matter  of 
rendering]:  advance  decisions,  I  must  decline  to  answer  this  question 
at  this  time. 

LSAVE8  OF  ABSENCE— COAST  AVD  OBOBETIO  STTRVBT. 

The  provisions  of  the  act  of  May  18,  1920,  41  Stat,  603,  assimilating  the  pay 
and  allowances  of  ofllcers  of  the  Coast  and  Geodetic  Survey  to  the  pay  and 
anowtDoes  pteserlbed  for  olBoera  of  tbe  Navy  do  not  oonfer  vpon  oflloen  of 
tba  Ooast  and  Oeodetle  Snrrey  the  leave  privttofM  of  olBcera  of  tlie  Navj. 

Comptroller  Warwick  to  the  Secretary  of  Commerce,  August  4,  1830: 
I  have  your  letter  of  July  24, 1920,  as  follows : 

Section  11  of  the  act  of  May  18, 1920,  41  Stat,  603,  provides  in 
part  as  follows : 

***In  lieu  of  compensation  now  prescribed  by  law  commissioned 
offifiSTB  of  the  Coast  and  Geodetic  Survey  shall  receive  the  same  pay 
and  aUowanoes  as  now  are  or  hereafter  may  be  prescribed  for  officers 
ef  the  Navy  with  whom  they  hold  relative  rank  as  prescribed  in  the 
MtofMaySS,  1917.' 

"In  view  of  the  above-quoted  section,  your  decision  is  requested 
as  to  whether  the  term  'allowances'  would  include  leave  privileges 
so  as  to  extend  to  the  commissioned  ofTicei  s  of  the  Coast  and  Geodetic 
Survey  the  same  leave  privileges  now  prescribed  for  officers  of  the 
Hivy  under  the  Navy  regulations,  or  whether  the  word  '  allowaoces  * 
Tvm  to  light,  heat,  quarten,  and  the  Uto*" 
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Leave  iH-ivile«re  of  ofiicers  of  the  Navy  is  not  part  of  their  allow- 
ances, and  therefore  is  not  within  that  term  as  it  is  used  in  this 
statute.  Tlie  term  "pay"  a^  used  therein  relates  to  the  rate  of  pay 
and  not  to  the  terms  and  conditions  under  which  the  prescribed  rate 
may  be  paid  to  or  witliheld  from  officers  of  the  Navy. 

'^'ou  are  at ('ordin^rly  advised  that  the  statute  quoted  does  not  con- 
fer upon  commissioned  officers  of  the  C  oast  and  Geodetic  Survey 
the  leave  privilege  of  officers  of  the  Mavy. 


ZNCSEA8EB  IN  PAT— ACT  OF  HAT  18.  1920— BACK  FAT. 

HSnlisted  men  (»f  tlip  Navy  rlisi  liaru'Hl  betwtHMi  De<H'mber  31,  1919,  and  M&y  18, 
1920.  wlio  n'(Milist(M|  on  Mn.v  IS.  IH'JO.  did  not  reenllst  "prior  to  the 
upproMtl "  of  tilt'  u't  ot  May  18,  1920,  41  Slut.,  601,  as  contemplated  in  sec- 
.ffon  9  thereof,  hut  coincident  therewith,  and  tlierefore  are  not  entitled 
to  the  benefits  of  the  retroactive  provinton  of  mid  act  anthorlztng  In- 
creased rates  of  pay  for  servioe  performed  subaeiiiient  to  Deoonber  81, 
1919.  and  prior  to  May  18, 1920. 

Atsiilant  Comptroller  Foree  to  the  Seeretary  of  the  VaTj,  Angutt  f ,  IMO: 

I  have  your  letter  of  July  13, 1920,  referring  for  decision  the  ques- 
tion presented  by  the  Paymaster  (leneral  whether  a  man  who  was 
dis<  harfjfe(l  on  Mny  10.  and  ^eenlissted  on  May  18,  1920,  is  en- 

titled to  "  hacU  i»a\  as  prescrilied  in  the  act  of  May  18,  1920.  41 
Stat.,  601.  for  service  performed  from  danuarv  I  to  May  10,  1920. 

As  a  <xt*neral  rule  acts  which  are  to  take  effect  and  speak  from  the 
date  of  approval  are  operative  diirin<5  the  whole  of  the  day  on 
which  approved.  The  act  in  question  falls  within  the  rule,  and  hav- 
inir  heen  apj^'oved  bv  the  President  on  May  IS.  1920,  took  effect  and 
became  operative  from  the  betrinning  of  that  calendar  day. 

Section  9  of  said  act  provides: 

^'  That  nothing  contained  in  this  Act  shall  be  construed  as  granting 
an}'  back  J>ay  or  allowances  to  any  ollicer  or  enlisted  man  whose 
active  service  shall  have  tciminated  subsequent  to  December  31. 

1919,  and  prior  to  tin-  approval  of  this  Act.  unless  surh  officers  or 
eiilisird  men  shall  have  been  recalled  to  active  .service  or  shall  have 
been  reerdisted  prior  to  the  approval  of  this  Act." 

"  Prior  to  the  approval  "  means  preccdin«:  the  approval  in  order 
of  time.  With  respect  to  pay  of  officers  and  men  in  the  Navy,  the  law 
takes  no  notice  of  fractions  of  days,  and  in  case  of  a  man  who  re- 
e-nlisted  on  May  18,  1920,  his  reenlistment.  for  pay  purposes,  com- 
menced w^'ith  the  beginning  of  that  calendar  day,  and  therefore  in 
point  of  time  the  reenlistment  was  coincident  with  the  approTal  of 
said  act  of  May  18, 1920. 

Accordingly  you  are  advised  that  a  man  discharged  on  May  10, 

1920,  and  reenlisted  on  May  18,  1920,  did  not  reenlist  prior  to  the 
approval "  of  said  act  ol  May  18^  1920,  as  contemplated  in  s^ioii  9 
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thereof,  and  is  not  entitled  to  pay  at  tlu'  rates  prescribed  in  said 
act  for  j^ervices  performed  subsequent  to  December  31,  11)19,  and 
prior  to  May  18,  1920. 

mnRUT  mtnCM— BBPUTT  OOUICTOX  07  niTIEllAL  BBTBVmS. 

An  apr»olntnient  without  timipensatlon  attacluHl  to  an  <itticf  iindfr  tht>  UiiiiWI 
States  the  corapeusatiou  of  which  is  not  rtxe<l  by  luw,  which  is  ucceptetl 
UMl  properly  recorded,  t»  not  a  violation  of  the  provisions  of  section  8679, 
ReviMd  Statutes,  as  amended  by  the  act  of  February  27,  1906,  84  Stat, 
49.  prohibiting  acceptance  of  voluntary  services  by  the.Oovemment,  but  Is 
valid  if  otherwise  lawful. 

Tbe  act  of  March  1,  1S79,  20  Stat  .  .T^*1».  provi<liiij;  that  deputy  collectors  of 
internal  revenue  shall  he  coniix'iisatcd  for  th«'ir  services  by  such  allowance 
as  shall  be  made  by  the  Secretary  of  the  Treasury  upon  recoiniuendation  of 
the  OoDmlsBloner  of  tbe  Internal  Revenue,  is  sufficient  authority  for  the 
eommlflloner  to  recommend  and  the  Secretary  to  allow  an  appointment  to 
■odi  office  without  compensation  In  their  discretion,  and  any  person  thus 
legally  appointed  to  serve  without  oompenfmtion  is  clothe<l  by  sudi  appoint- 
ment with  aU  the  power  and  authority  fixed  by  law  ia  that  olBoa. 

CwytreDer  Warwick  to  the  Seoretary  of  the  treasury,  August  6, 1990: 

I  have  your  letter  of  July  27, 1920,  submitting  for  decision  certain 
<IiM8tioD8  proposed  to  you  by  the  Commissioner  of  Internal  Revenue 
in  hisktter  of  July  23, 1920,  as  follows : 

"Reference  is  made  to  the  nuMiioiaiidiiin  of  the  Coniptr(jller  r>f  the 
Treasury,  dated  June  21,  1920,  in  which  he  makes  the  statement  tliat 
^thegmerally  accepted  view  has  been  that  appointments  (of  deputy 
coQidorB)  to  serve  entirely  without  compensation  are  illegal  and 
the  practice  has  been  to  provide  nominal  compensation  only  where 
senice  substantially  without  compensation  is  contemplated.'  He 
also  states  that  the  appointment  of  a  deputy  without  compensation  is 
without  authority  of  law  and,  therefore,  is  void. 

"Collectors  of  internal  revenue  have  not  in  the  past  been  actinp^  in 
conformity  with  the  procedure  outlined  in  the  Comptroller  s  ruling, 
ud  as  a  resolt  it  will  be  necessary  to  issue  instructions  to  collectors 
on  this  subject.  In  order  that  we  may  understand  the  situation 
dearly  we  should  like  to  have  his  advice  in  the  following  matters. 

"Collerton?  have  in  their  service  a  lar<TP  number  of  employees 
appointed  and  (fesiirnated  as  clerks  in  tlie  classified  civil  service.  In 
order  to  facilitate  tlie  work  and  to  accommodate  the  ta.xpayers,  col- 
lectors have  commissioned  their  clerks  as  deputy  collectors,  so  that 
they  may  be  able  to  administer  oaths.  Such  commissions  hav%,  of 
course,  been  issaed  without  compensation.  Will  it  be  necessary  for 
(be  bmnan  to  grant  a  specific  salary  to  such  clerks  who  hold  com- 
Biissions  as  deputy  collectors  in  addition  to  their  salaries  as  clerks? 

"Commissions  have  also  been  issued  to  employees  of  other  depart- 
ments covering  their  appointments  as  deputy  collectors,  without 
compensation,  to  enable  them  to  perform  certain  internal  revenue 
<iuties  in  connection  with  their  regular  work.  The  attached  copy 
of  a  letter  to  tJie  Commissioner  oi  the  Bureau  of  Navigation,  De- 
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partment  of  Commerce,  is  an  illustration  of  such  cases.  In  this  pu> 
ticular  case  the  employees  named  in  the  attached  letter  receive  a  sal- 
ary of  $1,800  each  per  annum.  If  their  salaries  were  in  ensesB  of 

$2,000  would  there  be  any  way  under  the  law  by  whirli  wo  could 
commission  these  men  as  deputy  collectors  with  compensation  at  the 
rate  of  $1  per  annum?  This  inquiry  is  made  in  view  of  the  pro- 
visions of  39  Stat.,  582,  Act  of  Auy^ust  29,  1916,  as  embodied  in  Civil 
Service  Act  Boles,  Statutes  and  Executive  Orders,  amended  to  De- 
cember 1, 1919,  page  22.** 

The  commissioner  errs  in  saying  that  the  decision  of  this  office  of 
June  21,  1920,  26  Comp.  Dec.,  1053,  ^'states  that  the  appointment 
of  a  deputy  without  compensation  is  without  authority  of  law  and, 
therefore,  is  void."  The  decision  is  to  the  effect  that  an  attempted 
final  appointment  by  a  collector  of  internal  revenue  of  a  deputy 
collector  to  serve  without  compensation  is  without  authority  of  law 
and  therefore  is  void  under  the  provisions  of  the  act  of  March  1, 
1879,  20  Stat,  329.  No  other  question  was  then  before  this  office  for 
decision.  Decision  of  the  question  whether  deputy  collectors  may 
lawfully  be  appointed  without  compensation  if  the  matter  of  com- 
pensation is  determined  by  tlie  allowance  of  the  Secretary  upon  the 
recommendation  of  the  Commissioner  of  Internal  llevenue  in  ac- 
cordance with  the  statute  cited  was  expressly  reserved. 

Section  H6T9,  Revised  Statutes,  as  amended  by  the  act  of  February 
27, 1906,  34  Stat,  49,  provides: 

Nor  shall  any  department  or  any  officer  of  the  Qovem- 

ment  accept  voluntary  service  for  the  (rovernment  or  employ  per- 
sonal service  in  excess  of  that  authorized  by  law,  except  in  casos  of 
sudden  emergencv  involving  the  loss  of  human  life  or  the  destruc- 
tion of  property." 

This  office  formerly  held  and  expressed  the  view  that  this  statute 
was  designed  to  prevent  equitable  claims  arising  against  the  Govern- 
ment throu<rh  acceptance  of  voluntary  service,  or  service  for  which 
no  fixed  and  definite  compensation  was  provided,  but  an  appoint- 
ment to  serve  without  compensation  does  not  directly  involve  a  ques- 
tion of  payment  to  be  made  and  the  question  as  to  the  legality  and 
validity  of  such  an  appointment  was  thought  to  be  one  properly  for 
submission  to  the  Attorney  General  for  opinion.  19  Comp.,  Dea,  100. 

Ttie  Attorn^  General  held  that  the  words  ^voluntary  service** 
used  in  this  statute  were  not  intended  to  be  synonymous  with  ^gra- 
tuitous service"  and  were  not  intended  to  cover  services. rendered  in 
an  official  capacity  under  regular  appointment  to  an  office  otherwise 
permitted  by  law  to  be  nonsalaried.  80  Op.  Att  Oen.,  51. 

This  opinion  states  correctly  the  general  scope  and  effect  of  the 
statute,  which  was  intended  to  guard  against  claims  for  compensa 
tion.  A  service  offered  clearly  and  distinctly  as  gratuitous  with  a 
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proper  record  made  of  that  fact  does  not  violate  tliis  statute  against 
acceptance  of  voluntary  service.  An  aj)pointment  to  serve  without 
compensation  which  is  accepted  and  properly  recorded  is  not  a  vio- 
lation of  the  statutory  inhibition  against  acceptance  of  voluntary 
service,  and  is  valid  if  otherwise  lawful. 

It  is  well  settled  that  a  provision  in  an  appointment  to  an  ofiice 
having  compensation  fixed  by  law  that  the  officer  appointed  shall 
serve  without  compensation  is  inoperative,  9  Comp.  Dec,  101. 
United  States  v.  Andrews,  U.  S.,  90.  While  the  amount  of 
compensation  which  a  deputy  collector  of  internal  revenue  shall 
receive  is  not  fixed  by  law,  the  act  of  March  I,  1879,  20  Stat.,  329, 
quoted  in  the  former  decision,  does  provide  in  terms  that  deputy 
colleciora  appointed  by  a  collector  are— 

^to  be  compensated  for  their  service  by  soch  allowance  as  shall  be 
made  by  the  Secretary  of  the  Treasury,  upon  the.  recommendation 
of  the  Commissioner  of  Internal  Bevenue." 

Thus  the  statute  expressly  requires  and  directs  that  deputy  col- 
lectors shall  be  compensated  for  their  services,  but  the  amount  to  be 
paid  is  left  to  the  recommendation  of  the  Coramissibner  of  Internal 
Bevenue  and  allowance  by  the  Secretary  of  the  Treasury.  The  power 
to  fix  compensation  thus  given  is  sufficient  authority  in  the  com- 
missioner to  recommend  and  the  Secretary  to  allow  an  appointment 
without  compensation  in  their  discretion. 

Any  person  legally  appointed  a  deputy  collector  of  internal  revenue 
is  clothed  by  such  appointment  with  all  of  the  power  and  authority 
vested  by  law  in  that  office.  I  find  no  authority  of  law  for  a  quali- 
fied appointment  with  restricted  power  and  authority.  Apparently 
the  law  does  not  contemplate  an  appointment  without  compensation 
for  a  restricted  service  only.  However,  the  law  imposes  upon  the 
commissioner  and  the  Secretary,  respectively,  the  duty  of  recom- 
mending and  allowing  compensation  of  deputy  collectors  of  internal 
revenue,  and  an  appointment  without  compensation,  if  based  upon 
such  recommendation  and  allowance,  will  not  be  questioned  by  this 
office.  There  is  no  occasion  for  appointments  with  nominal  com- 
pensation, and  therefore  it  is  unnecessary  to  decide  the  last  question 
propoeed  by  the  commissioner. 


SBZIL  PAT— XATXOHAL  OVASD. 

The  maximum  drill  pay  of  oilisted  men  of  the  National  Qnard  to  and  Includ- 
log  June  8(K  1>  25  per  cent  of  the  basic  pay  of  enlisted  men  of  the 
nme  grades  of  flie  Besalar  Army  on  June  S,  1910»  the  amoont  doe  each 
menflier  of  the  National  Onard  to  be  determined  as  prescribed  In  the  act 
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of  June  3,  lOlC,  39  Stat..  210,  and  to  be  computctl  on  the  BOiBlMr  «f 

drills  attended.  Tlio  prnvisicn  In  said  act  referring  to  "pay  now  pro- 
vidofi  by  law"  for  the  K<'f;nlar  Army  dots  n<»t  justify  payiii^r  onliste*! 
mon  of  till'  National  fluard  the  higher  rules  of  pay  subscqueutly  grunted 
to  men  of  the  Refnilar  Anny. 

Comptroller  Warwick  to  the  Secretary  of  War,  Amgnit  7,  1020: 
I  have  your  letter  of  July  8,  1920,  respecting  the  rate  of  pay  of 

enlisted  men  of  the  National  Guard  for  attending  drills  during  period 

July  11, 1919,  to  June  30, 1920. 

Under  the  terms  of  section  110  of  the  act  of  June  3,  1916,  89 

Stat.,  120,  which  is  the  law  applicable  in  cases  of  this  class  up  to 

and  including  the  semiannual  computation  period  which  €nded 

June  30,  1920,  the  drill  pay  of  enlisted  men  of  the  National  Guard 

for  attendance  at  the  prescribed  drills  is — 

''at  a  rate  equal  to  twenty-five  per  centum  of  the  initial  pay  now 
provided  by  law  for  enlisted  men  of  corresponding  grades  of  the 
Regular  Anny." 

The  clause  '*  now  provided  b}  law  "  as  used  in  the  statute  quoted 
is  correctly  construed  as  restricting  pa3rments  for  attendance  at 
drills  in  the  period  in  question  at  the  rate  on  June  3,  1916,  which 
in  ease  of  a  private  was  25  per  cent  of  $15  per  month,  notwith- 
standing the  fact  that  the  increases  of  pay  for  all  enlisted  men  of 
the  Army  of  the  United  States  in  active  service,"  effective  on  and 
after  June  1,  1917,  were  made  permanent  by  the  act  of  July  11, 
1919,  41  Stat.,  110,  effective  on  July  11,  1919.  There  was  no  change 
in  the  rates  of  drill  pay  for  enlisted  men  of  the  National  Guard 
until  Con^ai'ss  by  section  48  of  the  Army  reorganization  act  of 
June  4,  19'2().  41  Stat.,  784,  amended  said  section  110  of  the  act  of 
June  3,  191G;  but  such  amended  rates  of  drill  pay  are  not  applicable 
prior  to  July  1,  1920.   See  27  Comp.  Dec,  18  an<l  115. 

You  are,  therefore,  advised  that  the  maximum  pay  of  enlisted 
men  of  the  National  Guard  to  and  including  dune  30,  1920,  is  25 
per  cent  of  the  basic  pay  of  enlisted  men  of  the  same  grades  of  the 
Regular  Army  on  June  3,  1910,  the  amount  due  each  mend)er  of 
the  National  Guard  to  he  determined  as  prescribed  in  tlie  act  of  that 
date  and  to  he  computed  on  the  number  of  drills  attended.  See 
24  Comp.  Dec.,  1  and  68. 


ADVERTISIKO— FEDSILAL  POWER  CGlOaSSION. 

The  Federal  Power  Ck)ininls8ion  created  by  the  act  of  Jane  10,  1920.  41  5?tat., 

1003.  comes  within  the  ptirvlow  of  the  provisions  of  section  3S2S,  lU'vUetl 
Statutes,  prohihiting  puhlicntlon  of  advertisements  hy  executive  depnrt- 
ments  or  hiireaus  thereof  except  in  pursuance  of  written  authority  by  the 
head  of  said  department  or  bureau.    A  suffldent  compliance  with  tbr 
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itatute  will  be  accomplished  if  the  commission  through  its  chairman,  or 
executive  secretary*  previously  antborized  to  so  act,  issues  a  written  order 
Is  foicnil  teitna  aotborisliig  B«in|Miper  adveitlieinents  of  notices  which 
Uie  comniaBioii  Is  required  by  law  to  imbllsh,  properly  limited  as  to  t«^ 
ritory  and  the  proper  newspapets  to  be  employed. 

Comptroller  Warwick  to  the  chairman  Federal  Power  Commission,  August  7,  IMO: 
I  have  received  your  letter  of  July  30, 1920,  as  follows: 

"Section  4  (e)  of  the  Federal  water  power  act  approved  June  10, 

1920,  41  Stat.,  106.3,  pr()\i(k'S  'that  upon  the  filinp:  of  any  applica- 
tion for  preliminary  permit  l)y  any  person,  association,  or  eoipora- 
tion  the  commis.>ion,  nofore  «^n  :intinfr  such  application,  shall  at  once 
give  notice  of  such  application  in  writing  to  any  State  or  munici- 
pality likelv  to  be  interested  in  or  affected  by  such* application; 
and  shall  also  put>li8h  notice  of  such  application  for  eight  weeks  in 
a  daily  or  weekly  newspaper  published  m  the  count}^  or  counties  in 
wbdch'the  project  or  any  part  thereof  or  the  lands  affected  thereby 
are  situated.' 

"Section  4  (d)  alsf)  provides  that  similar  notice  and  publication 
shall  be  made  ^  upon  tlie  tiling  of  any  application  for  a  license  which 
has  not  been  precedeil  bv  a  jjreliminary  permit.' 
"Section  8828  of  thelReyised  i^tatutes  provides  as  follows: 
''^No  advertisement,  notice,  or  proposal  for  any  executive  depart- 
ment of  the  Government  or  for  any  bureau  thereof,  or  for  any  office 
therewith  connected,  shall  be  published  in  any  newspaper  whatever, 
except  in  pursuance  of  a  written  authority  for  such  publication  from 
the  head  of  such  department;  and  no  l)ill  for  any  such  ad\ ertisinfr. 
or  publication,  shall  be  paid,  unless  there  be  presented,  with  such  bill, 
a  copy  of  such  written  authority.' 

section  4  (e),  as  above  quoted,  does  not  permit  of  publication  of 
notice  in  any  newspaper  of  general  circulation  in  the  county  or  coun- 
ties where  the  project  is  located,  but  restricts  it  to  those  papers  only 
which  are  actually  published  in  such  county  or  counties.  Since 
applications  for  permits  and  licenses  will  come  from  all  parts  of  the 
Inited  States,  and  no  two  may  be  in  the  same  county,  it  will  be  neces- 
sary  for  the  commission  to  give  authority  for  publication  in  thou- 
sands of  newspapers  if  it  is  required  to  conform  literally  to  the  in- 
terpretation generally  placed  upon  the  provisions  of  section  S828, 


handle  its  publication  notices  throu^rh  offices  in  the  field,  probably 
through  its  representatives  in  the  cities  of  St.  Louis,  St.  Paul,  Denver, 
and  San  Francisco.  If  the  commission  is  recpiired  to  desiirnate  in 
advance  the  papers  in  which  its  representatives  may  publish  notice, 
It  will  be  necessary  for  the  eommisnon  either  to  give  individual  au- 
thority in  each  specific  case  arising  in  the  field,  with  delays  up  to 
two  weeks  or  more  in  cases  from  the  Pacific  coast,  or  else  to  name  in 
the  authority  granted  to  its  representatives  every  newspa])er  jMib- 
lished  within  &e  district  in  which  such  representatives  act  for  the 
commission. 

"From  the  language  of  section  3828,  above  quoted,  there  would 
leem  to  be  some  doubt  of  its  applicability  to  the  Federal  Power  Corn- 


above  quoted. 


commission  to 
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miflnoti)  vdiich  is  an  indepeadeiit  estabUdunent.  Your -opinion  is, 
therefore,  requested  upon  the 'following  questions: 

"(1)  Is  the  Federal  Power  Commission  an  ^executive  department 
of  tiie  Government,'  or  '  any  bureau  thereof,'  or  'any  office  tnerewith 
connected.'  within  the  meaninj^  of  section  3828  ? 

"(2)  It  the  first  auestion  is  answered  in  the  aflirmative,  may  the 
commission  give  autnority  to  its  representatives  in  the  field  to  pub- 
lish notice  in  newspapers  located  as  required  by  the  Federal  water- 
power  act  without  specifically  designating  such  })apers  by  name  be- 


^'(3)  May  the  executive  secretary  of  the  commission,  whose  duties 
have  oeen  defined  in  accordance  with  the  enclosed  order,  issue  the 
necessary  '  written  authority '  ?  " 

For  reasons  fully  expressed  in  25  Comp.  Dec,  348,  the  first  ques- 
tion submitted  by  you  is  answered  in  the  affirmative. 

With  respect  to  yoiir  second  question,  attention  is  invited  to  19 
Comp.  Dec,  628,  and  decisions  therein  died.  In  that  decision  it  was 


"That  an  order,  in  general  terms  authorizing  newspaper  advertis- 
ing, properly  limited  as  to  territory  and  the  number  of  newspapers  ' 
to  be  employed,  when  signed  by  vourself ,  would  be  a  sufficient  com- 
pliance with  the  law' requiring  tnat  no  advertisements  for  the  Gov- 
ernment be  published  except  on  the  written  authority  of  the  head  of 
the  department  requiring  the  same.  The  form  of  general  order  to  be 
issued  by  you  should  be  so  modified,  however,  as  to  direct  the  officers 
to  whom  it  is  addressed  to  place  such  advertisements  by  order  in 
writing  and  to  require  publishers  to  submit  copy  of  or  a  reference 
to  the  general  authorization  ^Secretary's  letter),  and  of  the  specific 
order  of  the  official  immediatdy  ordering  the  particular  service." 

Subject  to  the  limitation  prescribed  in  said  decision,  your  second 
question  is  answered  in  the  affirmative. 

With  respect  to  your  third  question,  as  to  whether  the  executive 
secretary  of  the  commission,  whose  duties  have  been  defined  in 
accordance  with  the  inclosed  order,**  may  issue  the  necessary  written 
authority  for  .the  publication  of  notices  required  by  the  Federal 
water  power  act  of  June  10,  1920,  you  are  advised  that  the  order 
referred  to  by  you  as  ^  the  inclosed  order  "  is  not  sufficient  to  vest 
the  secretary  of  the  commission  with  the  power  to  authorize  adver- 
tising within  the  requirements  of  section  8828,  Bevised  Statutes. 

Section  2  of  the  Federal  water  power  act  provides  that  the  com- 
mission shall  appoint  an  executive  secretary  ''and  prescribe  his 
duties."  If  the  comnuasion  prescribes  as  one  of  the  duties  to  be  per- 
formed by  said  secretary  that  of  authorizing  the  advertising  required 
by  the  water  power  act,  the  secretary's  orders  for  such  advertising 
are  to  be  viewed  as  those  of  the  commission,  within  the  requirements 
of  section  3828,  Revised  Statutes.  See  18  Op.  Att  Gen.,  4524,  432; 
19  id.,  133;  18  Comp.  Dec.,  631;  17  id.,  816.  If  the  duty  of  issuing 


held— 
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written  ordera  for  advortifliiig  is  one  prescribed  for  the  secretory, 
it  should  be  done  specifically  and  be  in  addition  to  those  which  har^ 
tiieady  been  prescribed  by  the  order  dated  July  5tS,  1920,  a  copy 
of  which,  nnsi^^ned,  was  snbmitled  with  your  letter.  Subject  to 
the  foregoing  qualifications,  your  third  (laestion  is  also  answered 
la  the  affirmative. 


SIX  MONTHS'  DEATH  G&ATUITY— MARINE  CORPS. 

Slnee  the  war  risk  Insnnuioe  act  of  October  6,  1917,  40  Stat,  408,  repealed 

earlier  acts  authorizing  payment  to  the  wife  of  an  officer  or  enlisted  man 
of  the  Marine  Corps  of  an  amount  equal  to  six  months'  pay  at  the  mte  re- 
ceived by  sai«l  officer  or  enlisted  man  at  the  date  of  his  death,  jiml  pay- 
ment  of  such  gratuity  was  n<>t  upiin  authorized  for  the  Marine  Corps 
until  the  passage  of  tlie  act  of  June  4,  1920,  41  Stat,  824.  whlcli  was  not 
retroactive,  there  is  no  authority  to  pay  a  (ratntty  of  alx  months'  pay  Inci- 
dent to  the  death  of  an  officer  or  enlisted  man  of  the  ICarlne  Oorps  who 
died  sobsequent  to  October  6, 1917,  and  prior  to  Jnne  4, 1920. 

Dedsioa  by  Assistant  Comptroller  Voree,  August  8,  1880: 

Mn.  Alice  P.  Dewey  applied  July  10,  1920,  for  revision  of  the 
action  of  the  Auditor  for  the  Navy  Department  in  disallowing  by 
settlement,  case  No.  81983,  dated  Jnne  29, 1920,  her  claim  for  $2,250, 
gratuity,  under  the  provisions  of  section  1612,  Revised  Statutes. 
Said  section  provides: 

"The  officers  of  the  Marine  Cori)s  shall  be  entitled  to  receive  the 
same  pay  and  allowances,  and  the  enlisted  men  .shall  \k'  entitled  to 
receive  the  same  pay  and  bounty  for  reenlisting.  as  are  or  may  be 
provided  bv  or  in  pursuance  of  law  for  the  officers  and  enlisted  men 
of  like  grades  in  the  infantry  of  the  Army." 

It  will  he  observed  that  this  section  refers  to  payment  to  officers 
and  enlisted  men  for  allowances  and  bounty  for  reenlistiiijLr,  but 
makes  no  provision  for  payment  of  gratuity  to  the  widow  of  an 
officer  or  enlisted  man. 

The  act  of  May  13, 1908, 35  Stat,  128,  provides : 

'*That  hereafter  immediately  upon  official  notification  of  the  death 
from  wounds  or  disease  contracted  in  line  of  duty  of  any  officer  or 
enlisted  man  on  the  active  list  of  tlie  Navy  and  Marme  Corps  the  Pay- 
master General  of  the  Navy  shall  cause  to  be  paid  to  the  widow  of 
such  officer  or  enlisted  man,  or  any  person  previously  desifi^nated  by 
him,  an  amount  equal  to  six  months'  pay  at  the  rate  leceived  by 
such  officer  or  enlisted  man  at  the  date  of  his  death,  less  seventy-live 
dollars  in  the  case  of  an  officer    *    *  *." 

This  act  was  amended  by  the  act  of  August  22.  1912,  37  Stat.,  329, 
suid  the  latter  act  was  amended  by  the  act  of  October  6,  1917,  40 
SUL,  392.  The  provision  lor  the  payment  of  gnluitj  as  set  forth 
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in  35  Stat.,  128,  was  preserved  in  the  amending  acts  and  sach  pro- 
vision was'  in  force  until  its  operation  was  suspended  by  section  812 
of  the  war-risk  insurance  act  of  October  6, 1917, 40  Stat.,  408,  which  i 
provides:  j 

«♦  •  •  Xjjg  i^^yg  providing  for  gratuities  or  payments  in  the 
event  of  death  in  the  service  and  existing  pension  laws  shall  not  be 
applicable  after  the  enactment  of  this  amendment  to  persons  now  in 
or  hereafter  entering  the  military  or  naval  service,  or  to  tiieir 
widows,  children,  or  their  depoiidents,  except  in  so  far  as  rights 
under  any  such  law  shall  have  heretofore  accrued." 

I 

This  act  precluded  the  payment  of  any  gratuity  to  the  widow  of  ! 
an  officer  or  enlisted  man  of  any  branch  of  the  military  or  naval 
service  of  the  United  States,  except  such  as  is  provided  by  its  terms. 

The  act  of  December  17, 1919, 41  Stat.,  367,  provides  for  the  pay- 
ment of  gratuity  but  is  specifically  limited  in  its  operation  to  the 
Regular  Army  and  does  not  apply  in  these  circumstances  for  the 
reason  that  no  assimilation  in  rights  accrues  to  the  widow  of  a 
Marine  Corps  oflicer  under  section  1612  of  the  Revised  Statutes. 

The  act  of  June  4,  1920,  41  8tat.,  8'J4,  provides: 

''Tliat  hereafter,  immediately  upon  official  notification  of  the 
death  from  wounds  or  disease,  not  the  result  of  his  or  her  own  mis- 
conduct, of  any  olHcer.  enlisted  man,  or  nurse  on  the  active  list 
of  the  Kegular  Navy  or  Kegular  Marine  Corps,  or  on  the  retired 
list  when  on  active  duty,  the  Paymaster  General  of  the  Navy  shall 
cause  to  be  paid  to  the  widow,  and  if  there  be  no  widow  to  the  child 
or  children,  and  if  there  be  no  widow  or  child,  to  any  other  de- 
pendent relative  of  such  oftii'cr,  enlisted  man,  or  nurse  previously 
desigrnated  by  him  or  her,  an  amount  equal  to  six  months'  pay  :it 
the  rate  received  by  such  ollicer,  enlisted  man,  or  nurse  at  the  date 
of  his  or  her  death." 

The  provisions  of  this  act  are  not  retroactive.  As  I^icut.  Col. 
Dewey  died  on  January  13,  1920,  when  no  law  was  in  effect  .for  the 
payment  of  a  gratuity  incident  to  th6  death  of  an  officer  or  enlisted 

man  of  the  Marine  Corps,  I  am  of  the  opinion  that  this  daim  is  | 
not  allowable.  j 
The  action  of  the  auditor  is  affirmed. 

I 
I 


VHBAOE— OVFIOS&B  OF  THE  COAST  aXTAEB.  I 

Section  8  of  the  act  of  May  IS,  1020,  41  Stat,  003.  having  provided  thnt  th.- 
porsoiinpl  of  the  Coast  Guard  shall  receive  th<>  samp  pay  and  allowance.'* 
as  pres.  l  ilx'd  tor  correspondinfj  grades  or  ratlng.s  and  len^rth  of  service  in  j 
the  Navy,  the  Secretary  of  the  Treasury,  subsequent  to  the  date  o£  said  i 
act,  no  longer  has  discretion  to  authorise  payment  of  actual  traveUiw  j 
expenses  or  mileage  to  all  officers  of  the  Ckmnt  Ooard  ordered  to  travel  j 
on  official  business,  but  payment  of  mileage  only  la  authorised,  with  tbe  i 
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ono  exception  of  repeated  travel  between  two  or  more  plaoess  In  the  same 
vicinity,  wiien  tii"  Secretary  of  the  Treasury  may  autliorize  payment  of 
actual  and  necessary  expenses. 

iHistSBt  CoBptroUar  Vteta  to  Capt.  0.  K.  Jones,  Vnited  States  Coast  Ovard, 
Asfsst  9,  1920: 

I  have  your  letter  of  July  17,  1920,  requesting  decision  whether 
}roQ  are  authorised  to  pay  two  vouchers  submitted  therewith  icr 
idual  traveling  expenses  of  Lieut.  C!ommander  G.  R.  O'Connor 
•nd  Boatswain  Y.  Hansen,  of  the  United  States  Coast  Guard. 

On  July  6,  1920,  Lieut.  Conunander  O'Connor,  who  was  on  duty 
It  Detroit,  Mich.,  received  orders  to  proceed  to  Milwaukee,  Wis., 
lor  duty  in  connection  with  procuring  machinery  for  the  Coast 
Guard,  upon  the  completion  of  which  duty  he  was  directed  to 
return  to  his  regular  duty  on  the  Coast  Guard  cutter  MorriUy  at 
Dttroit,  Mich.  He  performed  the  travel  involved,  leaving  Detroit 
on  July  6,  1920,  and  returning  to  the  Morrill  on  July  9,  1020.  The 
voucher  is  for  actual  traveling  expenses  covering  subsistence,  lodg- 
in^j:,  street  car  fare,  postage,  and  teleplione  expenses.  Travel  was 
performed  on  transportation  requests. 

Boatswain  Hansen  performed  travel  fioni  Norfolk,  Va.,  to  Balti- 
more, Md.,  'h\\y  3  and  4,  1920,  upon  being  relu'xeii  from  temporary, 
dutv  on  the  Chovaji  at  Norfolk  to  return  to  his  re<niliir  dutv  on  the 
Comnii'he  at  Baltimore.  He  traveled  on  transportation  requests, 
and  voucher  is  for  meals,  tips,  transfer  of  baggage,  and  street  car 
fare. 

In  decision  dated  July  15,  1920,  27  Comp.  Dec,  49,  it  was  held 
that  under  the  act  of  May  18,  1920,  41  Stat.,  603,  the  laws  which 
prescribe  the  conditions  and  circumstances  in  which  officers  of  the 
Navy  are  entitled  to  actual  traveling  expenses  and  mileage  also 
govern  the  right  of  officers  of  the  Coast  Guard  to  actual  traveling 
expenses  or  mileage;  also  that  by  assimilation  said  act  of  May  18, 
1920,  confers  upon  the  Secretary  of  the  Treasury  the  same  dis- 
cretionary authority  relative  to  repeated  travel  and  actual  expenses 
in  issuing  travel  orders  to  officers  of  the  Coast  Guard  as  is  conferred 
by  Uw  upon  the  Secretary  of  the  Navy  to  issue  such  orders  to  officers 
of  the  Navy. 

The  act  of  June  5, 1920, 41  Stat.,  879,  appropriating  money  for  the 
Coast  Guard  for  the  fiscal  3rear  1921,  provides : 

"For  actual  traveling  expenses  or  mileage,  in  the  discretion  of 
the  Seci-etary  of  the  Treasury,  for  officers,  and  actual  traveling  ex- 
Doisn  for  other  persons  traveling  on  duty  under  orders  from  the 
Treasury  Department,  •  * 

The  question  arises  whether  the  words  in  snid  act,  "in  the  dis- 
cretion of  the  Secretary  of  the  Treasury.''  confi-rs  upon  saitl  otiicial, 
without  restriction,  right  to  allow  officers  either  mileage  or  actual 
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travelinjr  expenses.  Mileajj^e  or  traveling  expenses  for  officers  in  the 
Coast  (iiiard  is  an  allowance  which  the  act  of  May  18,  1920,  assimi- 
lated to  the  Navy.  The  Navy  law  confers  only  a  limited  discretion 
on  the  Secretary  of  the  Navy  relative  to  actual  traveling  expenses 
for  officers,  and  said  oilicial  can  direct  that  actual  and  necessary  ex- 
penses be  allowed  only  in  case  of  repeated  travel  between  two  or  more 
places  in  the  same  vicinity.   See  act  of  March  3,  1901,  31  Stat.,  1029. 

Section  8  of  the  act  of  May  18,  1920,  was  designed  to  place  officers 
of  the. Coast  (hmrd  on  the  same  basis  with  officers  of  the  Na\^'  with 
respect  to  pay  and  allowances;  it  is  permanent  legislation  and  its 
object  should  not  be  defeated  by  the  construction  of  appropriation 
acts  if  that  can  be  avoided.  Decision  of  July  9,  1820,  27  Comp. 
Dec.,  31. 

The  appropriation  act  is  in  the  same  language  used  in  past  years, 
and  in  the  absence  of  any  other  legislation  the  Secretary  of  the 
Treasury  had  discretion  to  authorize  mileage  or  actual  traveling 
expenses  in  each  case  as  he  might  determine.  Subsequent  to  the 
act  of  May  18,  1920,  however,  the  language  of  the  appropriation 
act  is  limited  by  the  permanent  law  on  the  subject  of  allowances 
in  the  Coast  Guard,  unless  a  contrary  intent  is  plainly  evident. 
Such  intent  is  not  so  plainly  apparent.  This  construction  will  give 
full  effect  to  section  8  of  the  act  of  May  18,  1920,  and  also  to  the 
provision  of  the  appropriation  act. 

Accordingly,  you  are  advised  that  in  case  of  the  vouchers  in 
question,  since  repeated  travel  is  not  involved,  the  officers  concerned 
are  entitled  to  mileage  only  for  the  travel  performed,  and  that  you 
are  not  authorized  to  reimburse  them  for  actual  expenses  for  travel 
incurred  as  shown  on  said  vouchers. 


PU£CHAS£  OF  TYPEWRITINO  MACHINES— TJNITED  STATES  SHIPFUTO 
BOARD  EMEROEHCT  FLEET  CORPORATION. 

Since  the  United  States  Shipping  Board  Emergency  Fleet  Corporation  was 
created  la  accordance  witb  the  provlsloiis  of  an  act  of  Oongreai  tot  tin 
purpose  of  canying  on  governmental  acttvitlee,  and  Its  fonda  are  regarded 
by  Oongreea  as  appropriations  In  die  ordinary  meaning  of  tbat  term,  all 

the  provisions  of  section  4  of  the  act  of  May  29,  1920,  41  Stat,  688,  placing 

certain  restrictions  and  limitations  on  the  purchase  of  typpwritlnfr  nin- 
ohlnes  by  the  r.ovcrnnieat  during  tlie  fiscal  year  1921,  are  applicable  to 

such  cor|Hiration. 

Comptroller  Warwick  to  the  president  TTiLited  States  Siiippiag  Boiurd  Xmezgoioy 
Fleet  Corporation,  Axigust  10,  1920: 

I  have  your  letter  of  Au^^ust  4  requestin<;  decision  wliether  section 
4  of  the  act  of  May  20,  19l>{),  41  Stat.,  088,  is  applicable  to  the  United 
States  Shippinj]^  Board  Emergency  Fleet  Corporation — 

(1)  So  as  to  prohibit  the  United  States  Shipping  Board  JBnier- 
gency  Fleet  Corporation  from  purchasing  typewriting  machines  in 
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the  open  market  at  a  price  in  ezcees  of  the  lowest  price  paid  by  the 

Government  of  the  United  States  for  substantially  the  same  model 
of  machine  during  the  fiscal  year  1919,  and 

(-)  So  as  to  require  the  United  States  Shipping  Board  Emergency 
Fleet  Corporation  during  the  fiscal  year  1921  to  purchase  type- 
\vriting  machines  from  the  surplus  machines  in  the  stock  of  the 
General  Supply  Committee. 

Section  4  of  the  act  of  May  29,  1920,  provides: 

"That  no  part  of  any  money  appropriated  by  this  or  any  other 
Act  shall  be  used  during  the  fiscal  year  1921  for  the  purchase  of  any 
typewriting  machine  at  a  price  in  excess  of  the  lowest  price  paid  by 
tKe  Government  of  the  United  States  for  the  same  make  and  sub- 
fltantiaUy  the  same  model  of  machine  during  the  fiscal  year  1919; 
such  pnce  shall  include  the  value  of  any  typewriting  machine  or 
michmes  given  in  exchange,  but  shall  not  apply  to  special  prices 
granted  on  typewritine:  machines  used  in  schools  of  the  District  of 
Columbia  or  of  the  Indian  Service,  the  lowest  of  which  special  prices 
paid  for  typewriting  machines  shall  not  be  exceeded  in  future  pur- 
chases for  such  schools:  Provided.  That  in  construing  this  section 
the  Commissioner  of  Patents  shaU  advise  the  Comptroller  of  the 
Treasuiy  as  to  whether  the  changes  in  any  tjrpewriter  are  of  such 
^ractural  character  as  to  constitute  a  new  machine  not  within  the 
limitations  of  this  section. 

"All  purchases  of  typewriting  machines  during  the  fiscal  year  1921 
by  the  various  branches  of  the  Government  of  the  United  l^tates  for 
use  in  the  District  of  Columbia  or  in  the  field,  except  as  hereinafter 
provided,  shall  be  made  from  the  surplus  machines  in  the  stock  of 
the  General  Supply  Conmiittee.  The  War  Department  shall  furnish 
the  General  Supply  Committee,  immediately  upon  the  approval  of 
this  Act,  a  oomp^e  inventory  of  the  various  makes,  models,  and 
duses  of  typewriters  in  its  possession,  the  condition  of  such  ma- 
chines, and  the  point  of  storage,  and  shall  turn  over  to  the  (ieneral 
Supply  Committee  such  typewriting  machines  in  such  quantities  as 
the  Secretary  of  the  Treasury  from  time  to  time  m^  call  for  by 
specific  requisition  for  sale  to  the  various  services  of  the  Qovem- 
ment  If  tne  General  Supply  Committee  is  unable  to  furnish  service- . 
able  machines  to  any  branoi  of  the  Government,  it  shall  fumi^ 
unserviceable  machines  at  current  exchange  prices  and  such  machines 
shall  then  be  applied  by  the  branch  of  the  Government  receiving 
them  as  part  payment  for  new  machines  from  commercial  sources  in 
accordance  with  the  prices  fixed  in  the  preceding  paragraph.  After 
the  approval  of  this  Act  and  until  J  une  30, 19§1,  the  vV^ar  Depart- 
TDmi  mall  not  dispose  of  any  typewriting  madunes  except  to  the 
General  Supply  Committee  as  authorized  herein :  Provided,  That 
hereafter  no  typewriter  that  has  been  used  less  than  three  years  shall 
be  sold,  exchanged,  or  given  ss  part  payment  for  another  type- 
writer." 

The  limitation  in  the  first  paragraph  of  section  4  of  the  act  of 
May  29,  1920,  is  a  limitation  upon  the  use  of  appropriations,  and  the 
qneation  is  whether  the  funds  of  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation  are  appropriations  within  the  mean- 
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ing  of  section  4.  From  the  provisions  of  the  two  acts  of  June  6, 
1^,  41  Stat.,  874,  891,  and  988,  it  is  apparent  that  Congress  regards 
the  funds  of  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation  as  appropriations  in  the  ordinary  meaning  of  that  term. 

The  second  question  is  whether  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation  is  included  in  the  term  various 
branches  of  the  Government  of  the  United  States"  so  as  to  require 
that  corporiition  to  purchase  ty])e writing  machines  for  use  in  th« 
District  of  Columbia  or  in  the  field  in  accordance  with  the  terms  of 
the  second  paragraph  of  section  4  of  the  act  of  May  29, 1920. 

Though  the  United  States  'Shipping  Board  Emergency  Fleet  Cor- 
poration was  created  in  a  different  way  than  most  of  the  organiza- 
tions are  created  to  carry  on  functions  of  the  executive  branch  of 
the  Government,  yet  it  was  created  in  accordance  with  the  provi- 
sions of  an  act  of  Conijress  for  the  purpose  of  carrying  on  govern- 
mental activities  and  may  properly  be  regarded  as  a  part  of  the 
executive  brancli  of  the  (ioverinnent  of  the  United  States. 

You  are  advised  that  tlie  I'li'tcd  States  Sliipping  Board  Emer- 
gency Fleet  Corporation  is  subject  to  the  limitation  in  the  first 
})nr;t*rraph  of  section  4  of  the  act  of  May  29,  1920,  and  is  therefore 
proliil)itc(l  from  purchasing  typewriting  machines  in  tbe  open  mar 
ket  during  the  fiscal  year  1921  at  a  jirice  in  excess  of  the  lowest 
price  t)aid  by  the  Government  of  the  United  States  during  the  fiscal 
year  XD19. 

Yon  are  further  advised  that  in  the  purchase  of  typewriting 
machines  during  the  fiscal  year  1921  the  United  States  Shippinf^  . 
Board  Emergency  Fleet  Corporation  should  comply  with  the  re- 
quirements of  the  second  paragraph  of  section  4  of  the  act  of 
May  29, 1920. 


MEDICAL  TREATMENT— TRAINEES  OF  THE  FEDERAL  BOARD  FOR  TOGA- 
TIOHAI.  BDVCATIOir  THROITGH  TEE  BtJBEAIT  07  WAR  BZ8X  ZHSmUUrCB. 

Officers  of  th<'  Public  Health  Scrviro  who  are  assi^od  to  render  general  raetlical 
and  advisory  service  to  th(^  Ftnleral  Board  for  Vocational  E(hicatioii  aro 
rendering;  ser\ice  to  the  board  in  the  administration  of  its  law  and  do  not 
rend^  service  exclusively  to  beneficiaries  of  the  Bureau  of  War  Risk 
Insurance  who  may  be  taking  courses  of  tralnSog  with  the  board,  so  as  to 
authorize  payment  of  the  salaries  of  said  officers  from  the  aiipropriatloiis 
fbr  medical  and  hospital  services  for  the  Bureau  of  War  Risk  Insurance 

allotted  to  the  Public  Health  Serviro. 
Trninees  of  the  Fefleral  Hoard  for  Vo(  ationnl  EdiK  ution  are  not  entitled,  merely 
because  of  their  status  as  trainees,  to  medical,  sur;;ical,  or  hospital  treat- 
ment from  the  liureau  of  War  Risk  Insurance,  but  where  beneficiaries  of 
the  Bureau  of  War  Bisk  Insurance  are  receiving  medical,  surgical,  or  hoe- 
pital  treatment  from  the  Public  Health  Service  or  otherwise  at  Oovemment 
expense  and  are  accepted  by  the  Federal  Board  for  Vocational  Education 
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tor  training  they  may  ooDtliiiie  matHk  medical  treatment  so  long  as  tbe 

director  of  the  bureau  may  deem  nece»sary;  and  If  after  disohnrge  from 
such  treatment  tho  tmfnot's  relapse  or  suffer  some  further  illiioss,  ontltlliiK 
them  to  further  titaiiiu  iit  from  the  btireau.  treatment  may  be  given  again 
upon  proper  award  of  the  diiector  of  the  bureau. 

Comptroller  Warwick  to  the  Secretary  of  the  TrMSUry,  Anpast  10,  1920: 

I  have  your  letter  of  August  5,  1920,  requesting  do*  ision  whether 
salaries  of  officers  of  the  Public  Health  Service  assigned  to  the  Fed- 
eral Board  for  Vocational  Education  may  be  paid  from  allotments 
to  the  Public  Health  Service  from  the  appropriation  for  medical 
and  hospital  services  for  the  Bureau  of  War  Risk  Insurance  made 
by  the  act  of  June  5,  ld20, 41  Stat,  881. 

The  same  question  was  submitted  to  this  office  in  your  letter  of 
June  23, 1920,  and  in  a  decision  dated  July  1,  1920,  27  Comp.  Dec., 
6,  this  office  held  that  the  law  does  not  authorize  the  allotment  or 
use  of  any  part  of  the  appropriation  in  question  for  the  payment 
of  salaries  of  officers  of  the  Public  Health  Service  other  than  those 
oigaged  exclusively  in  the  case  and  treatment  of  beneficiaries  of 
the  Bureau  of  War  Risk  Insurance. 

The  question  now  for  decision  is  whether  the  Public  Health  Serv- 
ice officers  who  have  been  assigned  to  the  Federal  Board  for  Voca- 
tional Education  are  engaged  exclusively  in  the  care  and  treatment 
of  beneficiaries  of  the  Bureau  of  War  Kisk  Insurance  within  the 
meaning  of  the  appro})riation  and  the  former  decision  of  this  oflicc. 
It  is  clear  that  they  are  not  so  exclusively  engaged  and  that  their 
salaries  are  not  lawful  charges  against  the  appropriation  and 
allotiiU'nt  matle  for  medical  and  hospital  services  of  said  bi'iieiiciaries. 

It  appears  that  these  oflicers  assist  the  Board  for  Vocational  Edu- 
cation by  making  medical  examinations  and  reports  on  ap})licaiits 
for  vocational  training,  and  that  in  doing  so  they  act  directly  under 
the  direction,  su]iervision,  and  control  of  the  board.  It  may  be  that 
some  of  the  applicants  whom  they  examine  and  to  whom  they  may 
afterwards  render  medical  service  are  beneficiaries  of  the  war  risk 
insurance  act,  or  are  discharged  soldiers  or  sailors  who  are  entitled 
under  the  law  to  the  benefits  of  that  act,  but  their  asedgmnent  to  the 
board  fixes  their  status  as  )>eing  assigned  primarily  for  service  with 
the  board  for  its  administrative  purposes,  and  not  to  the  Bureau  of 
War  Risk  Insurance,  or  for  service  to  its  patients  or  beneficiaries. 

You  are  accordingly  advised  that  salaries  may  not  lawfully  be 
ptid  to  these  officers  from  the  appropriation  or  allotment  in  question 
so  long  88  their  assignment  to  the  Federal  Board  for  Vocational 
Bdncttion  continues. 

This  decisioii  is  not  to  be  construed  as  holding  that  trainees  uhder 
the  Federal  Board  for  Vocational  Education  may  not  also  be  bene- 
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ficiaiies  of  Hie  war  risk  insurance  act,  or  be  entitled  to  the  benefits 
of  that  law.  It  goes  no  further  than  to  hold  that  a  public  health 
officer  who  is  assigned  to  render  general  medical  and  advisory  serv- 
ice to  that  board  is  rendering  service  to  the  board  in  the  administra- 
tion of  its  law,  and  does  not  render  service  exclusively  to  beneficiaries 
of  the  Bureau  of  War  Risk  Insurance. 

While  the  specific  question  as  to  the  status  of  trainees  as  bene- 
ficiaries  also  has  not  been  presented  by  you  for  decision  it  is  raised 
by  the  memoranda  and  other  papers  with  your  submission,  and  it  is 
proper  to  say  that  I  see  no  reason  why  a  trainee  under  the  board 
may  not  also  be  a  beneficiary  under  the  bureau,  but  the  status  as 
trainee  is* entirely  separate  and  distinct  from  the  status  as  bene- 
ficiary and  carries  with  it  no  right  to  benefits  under  this  appro* 
priation. 

The  reasonable  govenmiental  medical,  surgical,  and  hospital  serv- 
ice provided  by  section  802  of  the  war  risk  insurance  act  of  Octo- 
ber 6,  1917,  40  Stat,  406,  is  expressly  declared  by  that  section  to  be 
"  in  addition  to  the  compensation  above  provided."  The  compensa- 
tion provided  by  law  for  trainees  under  the  Federal  Board  for  Voca- 
tional Education  supersedes  to  a  certain  extent  the  compensation 
allowed  by  tliis  section  t<>  beneficiaries  of  tbe  war  ri>];  insurance  net, 
but  I  do  not  understand  iluu  it  also  superset les  the  right  to  medical 
treat nieut  or  that  acceptance  of  vocational  training  extinguishes  any 
right  tlie  trainee  may  have  to  receive  medical,  surgical,  or  hospital 
service  from  the  Bureau  of  War  Risk  Insurance. 

If  a  l^cneliciary  who  is  receiving  medical,  surgical,  or  hospital 
treatment  fmm  the  Hureau  of  War  Risk  Insurance  throuirh  the 
Public  Health  Service  or  otherwise  is  accej^ted  for  vocational  train- 
ing, I  see  no  i-eason  why  the  bureau  may  not  continue  such  treat- 
ment so  long  as  tiie  director  may  deem  necessary:  and,  if.  after  dis- 
charge from  such  treatment,  the  trainee  relapses  or  suffere  some 
furthi  r  ilhiess  entitling  him  to  further  treatment  from  the  bureau, 
I  see  no  reason  why,  upon  proper  award  of  the  director,  treatment 
may  not  be  again  given.  So,  X  think  an  applicant  for  vocational 
training  may  also  apply  for  and  be  granted  by  the  bureau  medical, 
surgical,  or  hospital  treatment  in  accordance  with  the  war  risk 
insurance  act,  but  the  status  of  the  vocational  trainee  does  not  in 
itself  carry  with  it  the  right  to  treatment  under  this  appropriation. 

You  are  authorized  to  allot  to  the  Public  Health  Service  such  por- 
tion of  the  appropriation  in  question  as  may  be  needed  by  that 
service  in  rendering  the  services  for  beneficiaries  of  the  Bureau 
of  War  Risk  Insurance  provided  for  by  the  appropriation,  includ- 
ing medical,  surgical,  or  hospital  treatment  to  beneficiaries  of  the 
<»uveau  who  are  also  trainees  for  vocational  education.  No  portion 
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of  any  amount  so  allotted  may  law  fully  be  used  to  \)i\y  salnries  of 
iSvvrs  of  the  Puhlic  Health  Serviee  who  are  assigned  for  duty  with 
the  Federal  Board  ior  \  ocational  Education. 


maxMxaT  ot  skployses  is  the  ct.abstftet)  civil  see  vice. 

Sbtt  tlift  lilbnry  of  Ooogress  1>  expremly  Included  In  the  retirement  act  of 
Ibqr  22,  1920,  41  Stat,  614,  the  same  rules  for  determining  the  status  of 
employcoe  of  the  executive  departments  with  re^ct  to  the  provisions  of 
the  act  shall  control  the  Civil  Service  Cimunission  in  deternUning  whetlier 
emploareefl  of  the  Library  of  Gougress  come  within  the  proviaions  of  the  act. 

OanptroUtr  Wanrlek  to  the  tvperlatendeat  bulldinfi  and  grouidt,  Xlhrary  of 
Casgmi,  Avffast  10,  IMO: 

I  have  your  letter  of  August  3,  1&20,  requesting  to  be  informed 
whether  certain  statutory  employees  under  your  office — 

'^namely,  charwomen,  laborers,  check  boys,  laundress,  and  attendants 
•re  eligible  for  retirement  on  annuity  and  whether  the  deduction  of 
^  per  centum  should  be  made  from  weir  pay.** 

You  .state  that  vou  desire  the  infornuition  in  order  to  enable  vou  to 
report  to  the  Secretary  of  the  Treasury  the  amount  to  be  transferred 
to  the  retirement  funtl  from  the  appropriation  "Care  and  mainte- 
iiant-e,  Library  of  Conirress,  1021." 

The  Civil  Service  Commission  under  date  of  July  26,  1920,  ad- 
vised you  with  referenee  to  your  statement  that  the  Library  of  Con- 
gress  was  not  a  department,  that  certain  laws  applicable  to  the  ex- 
ecutive departments,  such  as  those  relatin<;  to  hours  of  labor,  trans- 
fer of  employees,  etc.,  had  been  held  by  the  Attorney  General  as  not 
applicable  to  those  Government  establishments  not  executive  de- 
partments, and  that  as  to  the  specific  provision  in  the  retirement  act 
of  May  22,  1920,  41  Stat,  614,  that  employees  in  the  exectitive  de- 
partments retired  thereunder  should  not  be  replaced,  the  Library  of 
Congress  might  wish  to  follow  a  similar  course  to  that  pursued  by 
the  Civil  Service  CommisBion  of  following  statutory  provisions 
tpplicible  to  the  ezacative  departments;  also 

"that  the  provisions  of  law  will  be  observed  by  leaving  vacant  the 
lowest  position  made  vacant  by  promotions  occasioned  by  retire- 
iDent  The  qoeetions  asked  by  you  regarding  tiiis  matter  have  never 
been  offidaUy  answered  so  far  as  this  commission  is  aware,  and  this 
eoouniarion  is  not*  authorized  to  answer  them.** 

Tour  present  submission  to  this  office  is  not  specifically  of  the 
<Iuestion  of  replacing  retired  employees;  however,  with  reference  to 
the  closing  statement  of  the  Civil  Service  Commission  (juoted,  you 
are  informed  that  this  office,  in  decision  of  June  30,  1920,  26  Comp.. 
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Dec.,  1079,  determined  that  an  orifrinal  appointment  could  not  be 
made  to  a  vacancy  caused  by  the  rctircinciit  of  an  employee.  Tlie 
act  expres.'^ly  declares  tliat  its  i)rovisions  shall  include  employees  of 
the  Library  of  Con<j:ress,  and  the  provision  respectiii<j:  the  fillin<^  of 
vacarii  ies  is  to  be  considered  as  applicable  there.  The  Library  of 
Congress  is  to  be  so  considered  because  it  is  expressly  named  in  the 
act,  and  in  this  respect  ditfers  from  the  acts  whirli  name  only  the 
executive  depailmcnts  and  do  not  expressly  include  other  branches 
of  the  Government. 

I  do  not  understand  the  communication  of  the  Civil  Service  Com- 
mission as  negativing  its  authority  to  advise  you  on  the  status  of  the 
employees — charwomen,  laborers,  check  boys,  laundress,  and  attend- 
ants—as to  whom  you  now  inquire  of  this  office.  I  understand  the 
Civil  Service  Commission,  under  authority  of  section  IS  of  the  act, 
has  determined  the  status  of  employees,  and  I  assume  it  will  do  so 
on  your  submission  as  to  your  employees,  but  its  communication  is  to 
be  understood  that  while  such  employees,  if  in  the  executive  depart- 
ments, would  not  be  embraced  within  the  act,  there  is  the  question 
of  whether  the  Library  of  Congress  is  subject  to  the  same  limitation 
as  executive  departments,  which  latter  question  the  Civil  Service 
Commission  does  not  feel  authorisied  to  decide.  The  employees  of 
the  T>i))rary  of  Conp:re.ss  beiri<j  expressly  declared  to  be  within  the 
provisions  of  the  act,  there  is  no  reason  for  considerin<;  them  as 
within  the  act  otherwise  than  as  employees  of  the  executive  de- 
partments are  within  its  provisions,  and  understandinj^  that  tlje 
Civil  Service  Commission  does  not  classify  the  employees  as  within 
t^  act  where  belons^ing  to  the  executive  departments,  you  are  not 
required  to  treat  them  as  within  the  act  for  the  purpose  of  de- 
termining appropriation  transfers  to  the  retirement  fund  or  with 
respect  to  pay  rolk. 


ZH0BBA8M  UT  VAT— ACT  OV  XAT  18,  19S0— BACK  VAT. 

Enlisted  men  of  the  Navy  whose  term  of  cnllatBieDt  ocplred  snbiequent  to  May 
18, 1920,  bat  who  were  discharged  under  authority  of  the  act  of  Anguat  22, 
1912,  87  Stat,  881,  within  8  months  before  such  expiration  of  their  term 

of  enlistment  nnd  prior  to  May  18.  1920,  were  not  in  active  service  on  May 

18.  1020,  unless  they  rfM'nlistod  prior  thereto,  and  thoroforo  nro  precluded 
by  section  9  of  the  net  of  May  18.  11)20.  41  Stat..  fruiii  nv  rixiiii:  baek 
p:iy  to  January  1,  1920,  at  (he  increased  rates  proviUeU  for  certain  en- 
listed men  of  the  Navy  by  said  act 

ItadiloB  by  Aiilttaat  Comptroller  Vores,  Aagnit  11,  1990: 

C.  E.  McOaul,  late  yeoman,  second  class,  United  States  Navy,  ap- 
plied June  28, 1920,  for  revision  of  the  action  of  the  Auditor  for  the 
Navy  Department  in  disallowing  by  settlement,  case  No.  218015, 
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datetl  June  16.  1920,  his  claim  for  increased  pay  provided  by  the 
act  of  May  18,  1920,  from  January  1,  1920,  to  May  15,  1920. 
In  his  application  appellant  states,  in  part,  as  follows: 

was  discharged  from  the  United  States  Navy  May  15th,  1920, 
but  my  enlistment  did  not  expire  untU  the  19th  of  May.  The  A'an- 

m  (the  ship  I  was  discharged  on)  was  going  to  sail  from  Phila- 
delphia on  the  17th  and  1  was  discharged  four  (hiys  aliead  of  time. 
I  <lid  not  request  to  he  di^cliarged  so  would  like  to  know  why  I  am 
not  entitled  to  pay  increase  from  January  1st,  1920,  to  May  15th, 
1920." 

It  would  seem  that  appellant  was  discharged  on  May  15,  1020 
(four  days  prior  to  the  date  of  expiration  of  enlistment),  untlcr 
authority  conferred  by  the  act  of  August  22,  1912,  37  ^tat.,  331, 
which  provides  i 

^'That  under  such  regulations  as  the  Secretary  of  the  Navr  may 

prescribe,  with  the  approyal  of  the  President,  any  enlisted  man 
may  be  discharged  at  any  time  within  three  months  l>efore  the  ex- 
piration of  his  term  of  enlistment  or  extended  enlistment  without 
prejudice  to  any  right,  privilege,  or  benefit  that  he  wouhl  have  re- 
ceived, except  pay  and  allowances  for  the  unexpired  period  not 
served,  or  to  which  he  would  thereafter  become  entitled,  hud  he 
served  his  fidl  term  of  enlistment  or  extended  enlistment  i^Pravided, 
That  nothing  in  this  Act  shall  be  held  to  reduce  or  increase  the  pay 
and  allowances  of  enlisted  men  of  the  Navy  now  authorised  pur- 
snint  to  law." 

Section  6  of  the  act  of  May  18, 1920,  41  Stat.,  602.  provides  that 
commencing  January  1,  1920,  the  base  pay  of  petty  officers,  second 
class,  shall  be  $72  per  month.  Section  9  of  said  act  of  May  18, 
1920, 41  Stat,  603,  provides:  ' 

^  ''That  nothing  contained  in  this  Act  shall  be  construed  as  grant- 
mg  any  back  pay  or  allowances  to  any  officer  or  enlisted  man  whose 

active  service  snail  have  terminated  subsequent  to  December  81, 
1919.  and  prior  to  the  approval  of  this  Act,  unless  such  officers  or 
enlisted  men  shall  have  been  recalled  to  active  service  or  shall  have 
been  reenlisted  prior  to  the  approval  of  this  Act." 

While,  under  the  provisions  of  the  act  of  August  22, 1912,  any  en- 
listed man  may  be  discharged  at  any  time  within  three  months  be- 
fore expiration  of  his  term  of  enlistment  without  prejudice  to  any 
rif^t,  privilege,  or  benefit  that  he  would  have  received,  or  to  which 
be  would  thereafter  become  entitled  had  he  served  his  full  term  of 
enlistment,  the  act  of  May  18,  1920,  which  is  a  later  act,  provides 
that  nothing  contained  therein  shall  be  construed  as  granting  any 
Uck  pay  to  ftny  ffp}^*^^  man  whose  service  shall  have  terminated 
sabsequfliit  to  December  81, 1919,  and  prior  to  May  18,  1920,  unless 
inch  enlisted  man  shall  have  been  leeidisted  prior  to  May  18,  1920, 
the  date  of  approval  of  the  act. 
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As  it  appears  that  appellant  was  discharged  on  May  15,  1920, 
and  that  he  did  not  reenlist  prior  to  May  18,  1920,  I  am  of  the 
opinion  that  the  provision  "unless  such  *  •  *  enlisted  men 
*  *  *  shall  have  been  rcenlisted  prior  to  the  approval  of  this 
act "  precludes  payment  to  him  of  the  increased  pay  for  petty  offi- 
cers, second  class,  as  provided  by  said  act  of  May  18, 1920. 

The  action  ot  the  auditor  is  aifirmed. 


PAT  or  SHIP'S  TAZIO&  AlTD  HXIPBR,  VATT. 

An  enlistpd  mnn  of  the  Navy  detailed  ns  ship's  tailor  whose  total  pny  computed 
at  the  increased  rates  authorized  by  section  G  of  the  act  of  May  18,  1920. 
41  Stat.,  602,  Is  $60  or  over  per  month,  or  detailed  as  tailor's  helper  whoso 
total  pay  is  $40  or  over  per  month,  is  not  entitled  to  extra  pay  for  such 
detail. 

Assistant  OomptroUer  Poree  to  the  Secretary  of  the  Havy,  Avffiist  12,  1920: 

I  have  your  reference  of  July  15,  1920,  requesting  decision  of  the 
question  presented  by  the  Chief  of  the  Bureau  of  Supplies  and  Ac- 
oounts,  as  follows: 

"The  reference,  article  4427  (21),  Navy  Regulations,  limits  the 
total  pay  of  ship's  tailors  to  $50  per  month  and  of  tailors'  helpers  to 
$40  per  month.  In  view  of  the  fact  that  the  base  pay  of  men  detailed 
to  duty  as  ship^s  tailors  will  in  nearly  all  cases  be  more  than  $50  per 

montli.  or  $40  in  the  case  of  assistants,  information  is  requested  as 
to  whetluT  or  not  such  men  may  bo  allowed  any  increase  for  the  per- 
formance of  their  duties  as  ship's  tailors." 

Article  4427  (21),  Xavv  Kc^jfulations,  1013,  based  on  Greneral  Order 
Ko.  186,  dated  June  5,  IdOd,  provides  in  part: 

*  *  but  the  total  pay  of  an  enlisted  man  detailed  to  per- 
form the  duties  of  ship's  tailor  shall  not  exceed  $50  per  month  and  of 
tailors*  helpers  shall  not  exceed  $40  per  month." 

Section  6  of  the  act  of  May  18, 1920, 41  Stat.,  602,  provides: 

"That,  commencing  January  1,  1920,  the  following  shall  be  the 
rate  of  base  pay  for  each  enlisted  rating:  Chief  petty  officers  with 
.acting  appointments,  $99  per  month;  chief  petty  officers  with  per- 
manent appointments  and  mate&  $126  per  month ;  petty  officers,  first 

class,  $84  per  month;  petty  officers,  second  class,  $72  per  month; 
petty  officers,  third  class,  $()()  per  month ;  nonrated  men,  first  class, 
$54  [)er  month;  nonrated  men,  second  class,  $4^  per  month;  nonrated 
men,  third  class,  $33  })er  month,    *    *  *." 

The  rates  [provided  in  this  act  are  specifically  made  the  base  pay 
of  the  res})('ctive  classes  of  enlisted  men  to  which  they  aj)ply  and  are 
not  in  the  nature  of  temporary  extra  compensation  or  allowance. 
The  increase  in  the  rates  of  pay  thus  authorized  over  those  pre- 
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vionsly  in  effect  should  not  be  considered  as  additional  to  the  limita- 
tions which  the  regulations  place  upon  the  pay  of  men  detailed  as 
diip's  tailors  and  helpers  but  should  be  included  in  computing  the 
total  pay  of  said  tailors  and  helpers.  But  the  fact  that  a  man  is 
detailed  as  a  ship's  tailor  or  helper  should  n6t  operate  to  diminish 
the  pay  to  which  his  rating  entitled  him  under  the  act  of  May  18, 

im 

Ton  are  accordingly  advised  that  an  enlisted  man  detailed  as 
diip's  tailor,  whose  pay  is  $50  or  oyer  per  month,  or  detailed  as 
taibr^  helper,  whose  pay  is  $40  or  over  per  month,  is  not  entitled 
to  extra  compensation  for  such  detaiL  See  in  this  connection  26 
Comp.  Dec.  258. 


Uuder  section  848,  Revised  Statutes,  authorizing  payment  of  nrileage  to  a 
QovcmmeDt  witnew  from  place  of  resMenoe  to  place  of  trial  or  hearing 
end  letiun,  the  teno  place  of  resldeaoe  **  la  not  limited  In  Us  application 
to  the  legal  residence,  bnt  indudos  as  well  any  plaee  at  which  the  witneeb 
ii  actoalty  residing  either  pennanently  or  temporarily  and  to  which  the 
nibpcena  or  snmmong  is  sent 

Assistant  Comptroller  Yeiee  to  the  ohatrmaa  lederal  Trade  OmamlMioa,  Avgust 

12,  1980: 

I  have  your  letter  dated  July  16,  1920,  submittinf?  three  vouchers 
in  favor  of  George  E.  Sanders  for  witness  fees  and  mileage  in  connec- 
tion with  his  appearance  as  a  witness  for  the  Government  before  the 
Federal  Trade  Commission  in  the  case  against  Utah-Idaho  Sugar 
Co.etaL 

The  facts  in  the  case  are  stated  as  follows : 

"Salt  Lake  City  is  Mr.  Sanders'splace  of  residence,  but  a  great 
deal  of  his  time  is  spent  at  Ogden.  Utah,  and  at  points  in  Idaho,  in 
oonnection  with  his  business,  and  aiter  the  arrival  of  the  commission's 

trial  attorney  at  Suit  Lake  City  for  the  purpose  of  hearing  the  case 
on  March  2fst,  it  developed  that  Mr.  Sanders  would  be  needed  as  a 
witness  for  the  commission,  but  that  he  was  out  of  city  on  a  business 
trip  to  Pocatollo.  Idaho.  A  subpd'iia  was  issued  and  mailed  to  him 
at  his  Poeatello  addross  and  he  appeared  and  testified  on  the  dates 
indicated  in  the  voucher,  after  which  he  returned  to  Pocatello  to 
complete  Us  business.  Subsequent  developments  in  the  case  made 
it  necessary  for  him  to  appear  as  a  witness  a^ain  and  he  was  accord- 
iiif^lv  sub])(pnaed  to  appear  in  Salt  Lake  City  again  for  a  hearing 
set  for  April  1st,  where  he  was  used  as  a  witness  during  tho  month 
of  April  for  a  period  of  '21  days.  Tlio  hparinf]:s  in  tho  case  were 
transferred  to  ban  Francisco  and  as  liis  up[)earance  as  a  witness 
again  became  necessary  he  was  subpuiuaed  to  appear  at  that  point 
for  a  hearing:  on  June  Ith." 

Section  848,  Revised  Statutes,  authorized  the  payment  to  a  wit- 
HSS&  of   five  cents  a  mile  for  going  from  his  place  of  residence  to 
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the  place  of  trial  or  hearing,  and  five  cents  a  mile  for  returning." 
The  place  of  residence  as  used  in  the  statute  is  not  the  legal  residence 
of  the  witness  but  the  place  at  which  he  is  residing  and  to  which  the 
subpoena  or  summons  is  sent.  The  purpose  of  the  tatute  is  that  the 
witness  shall  be  transported  at  the  expense  of  the  litigants  from  the 
place  at  which  he  may  be  temporarily  or  permanently  residing  and 
to  which  it  is  presumed  he  will  return  after  testifying.  This  is  the 
construction  placed  upon  the  statute  by  the  courts:  Woodmff  v. 
Barney^  Fed.  case  No.  17986,  where  it  was  held  that'  if  a  witness 
whose  residence  is  not  at  the  place  of  holding  court,  is  summoned 
at  the  place  of  trial  he  is  allowed  mileage  for  returning  to  his  home, 
but  not  for  coining  to  the  court ;  and  The  Sunnyside^  Fed.  case  No. 
13619,  who!  o  it  was  held  that  a  witness  subpoenaed  at  the  place  of 
trial  on  the  day  on  which  he  is  required  by  the  subpoena  to  attend 
in  court,  is  not  entitled  to  travel  fees. 

The  case  decided  in  26  Comp.  Dec,  570,  was  that  of  a  witoess  who 
received  the  summons  at  his  place  of  residence  and  between  the  date 
ox  receipt  and  the  date  on  which  he  was  to  respond  went  to  a  dif- 
ferent and  more  distant  place;  and  that  of  a  witness  who  was  sum- 
moned at  his  place  of  residence,  although  known  to  be  traveling  and 
away  from  his  residence  the  greater  portion  of  the  time.  In  both 
those  cases  the  residence  of  the  witness  determines  the  place  from 
which  mileage  is  granted  and  nothing  herein  said  modifies  in  any 
manner  that  decision. 

In  the  present  case  mileage  is  i)ioperly  payable  from  Pocatello, 
Idaho,  to  Salt  Lake  City,  Utah,  and  return,  in  response  to  the  sum- 
mons to  appear  March  21,  1920,  and  from  Pocatello,  Idaho,  to  Salt 
Lake  City,  Utah,  in  responding  to  the  summons  to  aj^pear  April 
1,  1020,  the  witness  not  having  retui-ned  to  Pocatello  but  remained 
at  the  place  of  hearing  and  does  not  claim  return  mileage. 

As  the  claim  under  the  summons  to  appear  at  San  Francisco,  • 
Calif.,  June  4,  1920,  addressed  to  the  witness  at  his  residence  in  Salt 
Lake  City,  Ctah,  is  for  mileage  from  Salt  Lake  City  to  San  Fran- 
cisco and  return  no  question  seems  to  arise  as  to  the  payment  of 
that  voucher. 


xxixA-Dimr  PAT— mu  sbsguvt  of  thz  xauhz  oobvs. 

On  and  after  July  1,  1920,  duty  sergeants  of  the  Marine  Corps,  who  have  been 
daasifled  by  regulation  as  enlisted  men  of  Uw  ** fourth  grade'*  pursuant 
to  act  of  June  4,  1920,  41  Stat,  701,  are  not  entitled  to  |6  addlUooal 
pay  per  montb,  under  provlsloos  of  the  act  of  May  11, 1906,  86  Stat,  109, 

when  detailed  on  duty  as  mess  serprennts,  nm*  can  thoy  he  rated  as  special- 
ists iinrier  tho  provision;^  of  said  n<-t  of  Tune  4,  1920,  and  by  rsasCMl  tbereof 
receive  extra  pay  for  duty  as  mess  sergeants. 
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.  iMiilut  Cwptrolkr  Wvnt  to  the  Baoretaxy  of  fho  IKmwj,  August  1S»  IMO: 

I  haTe  your  letter  of  July  18^  1920,  referring  for  decision  the 
question  presented  by  the.pajmaflter  of  the  liuine  Corps,  as  fol- 
lows: 

"1.  The  act  of  May  11,  1908,  35  Stat.,  109,  provides  additionul 
pay  at  the  rate  of  $0.OO  per  month  for  sergeants  detailed  for  duty 
as  mess  sergeants.  The  Army  reorganization  act  of  June  -1,  1920. 
41  Statf  761,  does  not  in  terms  rep^l  that  part  of  the  act  of  May 
U,  1906,  providing  extra  compensation  for  sergeants  detailed  as 
mess  sergeants,  hut  General  Order  #36,  War  Department,  June  19, 
1920,  establishes  the  rating  of  mess  ser«roant  in  all  branches  of  the 
Army.  Paragraph  ll-V(c)  of  (General  Order  #36  states  that  ad- 
ditional pay  is  no  longer  authorized  as  indicated  in  paragraph  134G, 
Army  liegulations.  The  act  of  June  3,  1910,  established  the  grade 
of  mess  sergeant  in  certain  branches  of  the  Army,  and  only  mess 
sergeants  detailed  in  branches  not  having  the  rating  of  mess  ser- 
geuit  were  subsequently  entitled  to  the  additional  pay  for  detail 
as  mess  sergeant.  Marine  Corps  Order  #18  (series  1920),  dated 
June  25.  1920,  does  not  provide  the  grade  of  me^s  sergeant  in  the 
Marine  Corps.  Therefore  it  api)ears  that  line  sergeants  will  have 
to  Ije  detailed  as  mess  sergeants  and  perform  additional  duty  as 
such;  in  view  of  which,  it  is  recommended,  if  deemed  proper,  that 
the  department  be  requested  to  obtain  an  official  ruling  from  the 
Comptroller  of  the  Ureasury  on  the  following  question : 

"(a)  Is  a  duty  sergeant  of  the  Marine  Corps,  detailed  on  addi- 
tional duty  as  mess  sergeant,  entitled  to  the  additional  pay  of  $6.00 
per  month  provided  by  the  act  of  May  11, 1908?  " 

The  act  of  June  4, 1920, 41  Stat.,  761,  provides : 

Under  such  regulations  as  the  Secretary  of  War  may  prescribe 

enlisted  men  of  tlic  sixth  and  seventh  grades  may  ho  rated  as  special- 
ists, and  receive  extra  pay  therefor  per  month,  as  follows:  First  class, 
$25;  second  class,  $20;  third  class.  $15;  fourth  class,  $12;  fifth  class, 
$8;  sixth  class,  $3.  *  *  *  All  laws  and  parts  of  laws  providing 
for  extra-duty  pay  for  enlisted  men  arc  repealed,  to  take  effect  July  1, 
1920:  Provided^  That  nothing  in  this  section  shall  operate  to  reduce 
the  pay  which  any  enlisted  man  is  now  receiving  during  his  current 
enlistment  and  while  he  holds  his  present  grade,  nor  to  chanrre  the 
present  rate  of  pay  of  any  enlisted  men  now  on  the  retired  list. 

It  is  apparent  that  in  contemplation  of  said  provision  all  laws 
pioyidhQg  extra-duty  pay  for  enlisted  men  in  the  Army  were 
repealed,  effective  from  July  1,  1920,  and  therefore  on  and  subse- 
quent to  said  date  enliated  men  of  the  Marine  Corps  are  not  entitled 
to  eitnHluty  pay  except  as  provided  in  said  act  of  June  4, 1920. 

By  said  act  men  in  the  Army  were  grouped  in  seven  grades 

or  cliDDCO  with  a  fixed  monthly  base  pay  for  each  grade,  and  only 
those  of  the  axth  and  seventh  grades  may  be  rated  as  specialists  and 
leoetve  extra  pay  therefor.  It  follows,  therefore,  that  beginninir 
July  1, 1920,  only  enlisted  men  of  the  sixth  and  seventh  grades  who 
tve  rated  as  specialists,  are  entitled  to  extra  pay. 
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The  SBvmg  clause  in  the  act  rektLve  to  leductioii  of  pay  applies  . 
to  reduction  of  the  pay  of  the  man's  grade  and  does  not  apply  to 
the  extra  pay  he  was  reoeiying  by  reasQpi  of  detail  to  extra  duty. 
See  27  Oomp.  Dec.,  81. 

In  order  to  classify  the  enlisted  grades  of  the  Marine  Corps  to 
correspond  to  the  classifications  in  War  Department  General  Order 
No.  36  of  June  19,  1920,  Marine  Corps  Order  No.  18  (1920)  desig- 
nates a  duty  sergeant  in  the  Marine  Corps  as  in  the  "  fourth  grade." 
He  therefore  can  not  be  rated  as  a  specialist,  and  without  such  rating 
is  not  entitled  to  extra  pay. 

Accordingly  your  question  is  answered  in  the  negative. 


&£IUL£]C£NI  OF  EMPLOYEES  IN  THE  CLASSIFIED  CIVIL  SE&YICE. 

Regular  or  permanent  salary,  pay,  or  compensation  of  emplogreee  in  the  claMl- 

fled  civil  service,  exclusive  of  all  allowances,  overtime  pay.  or  fiscal  year 
increases  and  bonuses  given  In  ndditlon  tliereto,  is  to  be  considered  tlie 
"  basic  salary,  pay,  or  cumpeusation  "  of  said  employees  within  the  mean- 
ing of  the  retirement  act  of  May  22,  1920,  41  Stat.,  614,  on  which  tlie 
amount  of  die  annuity  or  pension  is  to  be  computed. 
In  order  to  prevent  int«tference  by  tbe  various  Ckyvemment  departments  and 
establishments  with  performance  of  the  duty  linp<^>sed  on  the  CJommlssIoner 
of  Pensions  by  the  retirement  act  of  May  22,  1920,  41  Stat.,  614,  to  fix  the 
amount  of  tbe  annuity  or  pension  of  each  employee  in  the  classified  civil 
service  retired  under  tbe  provisions  of  said  act.  the  various  adinijiislnitive 
services  sliail  not  determine  any  questions  of  compensation  so  as  to  thereby 
place  tbe  control  In  tbem  of  the  amount  of  annuity  of  the  employee  to  be 
retired,  but  will  report  in  the  service  records  of  the  employees  to  the  CHvtl 
Service  Ck>mmis8ion  the  entire  compensation  received,  basic  as  well  as 
additions,  allowances,  or  bonuses,  thus  leaving  the  Ck)mmls8ioner  of  Pen- 
sions, with  such  Information  ns  ho  may  desire  or  find  necessary  to  obtnin 
from  tbe  Civil  Service  Coniniission,  to  determine  from  tlie  basic  pay  as  it 
app«'ars  tlierefrum  tlie  amount  of  the  annuity  to  be  granted. 

Comptroller  Warwick  to  the  Postmaiter  General,  August  12,- 1920: 

I  have  jour  letter  of  August  10, 1920,  requesting  to  be  advised— 

^  what  is  the  basic  salary,  pay,  or  compensation,  since  Jvlj  1, 1918, 
of  regular  clerks  and  city  carriers  in  the  several  automatic  grades^ 
and  also  of  special  clerks,  as  contemplated  in  the  provisions  of  the 
retirement  act  of  May  22, 1920, 41  Stat.,  614  i  " 

I  understand  from  your  letter  and  the  various  enactments  therein 
cited  that  your  question  arises  because  of  the  increase  of  compensa- 
tion provided  by  Congress  during  the  past  several  fiscal  years.  This 
increase  of  compensation  has  generally  been  of  a  certain  amount  in 
addition  to  otherwise  fixed  compensation  and  has  been  limited  to  the 
particular  fiscal  year,  and  where  such  is  the  fact  it  forms  no  part  of 
the  basic  salary,  pay,  or  compensation  of  the  employees  referred  to. 
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What  may  be  called  the  rofjular  or  permanent  salary,  pay,  or  com- 
pensation is  to  be  taken  as  basic.  The  retirement  act  expressly  stipu- 
lates that  "all  bonuses,  allowances,  overtime  pay,  or  salary,  pay,  or 
compensation  given  in  addition  to  the  base  pay  of  the  positions  as 
fixed  by  law  or  regulation  "  shall  be  excluded  from  the  operation  of 
the  act.  The  fiscal-year  increase  provided  for  will  accordingly  be 
excluded  in  determining  the  retirement  annuity  of  an  employee. 

In  view  of  your  statement  that  you  must  make  certificate  as  to 
the  record  of  the  employee  and  indicate  his  basic  salary,  pay,  or 
c(nnpensation,  in  accordance  w;th  the  law  for  the  past  10  years,  I 
think  it  well  to  say  that  the  provisions  of  section  7  reqpiire  the  em- 
ployee's application  for  annuity  to  be  ^  supported  by  *  certificate 
firem  the  head  of  the  department,  branch,  or  independent  office  of  the 
Govenunent  in  whidi  the  applicant  has  been  employed,  stating 
the  age  and  j>eriod  or  periods  of  service  of  the  applicant,  and 
alary,  pay,  or  compensation  received  during  such  periods,  as  diown 
by  the  official  records,*'  and  that  "  upon  receipt  of  satisfactory  evi- 
dmoe  the  GommisBioner  of  Pensions  shall  forthwith  adjudicate  the 
daim  of  the  applicant" 

.  Tour  duty  is  to  report  the  service  record  of  the  employee  showing 
in  comiection  therewith  the  compensation  at  which  the  service  was 

performed.  It  is  for  the  Commissioner  of  Pensions  to  determine  the 
retired  annuity,  and  in  order  to  enable  him  to  do  so  it  may  be  well 
to  have  the  service  record  report  all  compensations,  thus  lcavin<T  to 
the  commissioner,  with  such  information  as  he  may  desire  or  find 
necessary  to  obtain  from  the  Civnl  Service  Commission,  to  determine 
from  the  base  pay,  as  it  appears  therefrom,  the  annuity  that  is  to  l)e 
^nted.  It  is  not  the  intent  of  the  hiw  thal^^tlie  various  adminis- 
trative services  shall  determine  any  question  of  compensation  so  as 
to  thereby  place  the  control  in  them  of  the  amount  of  the  annuity 
of  the  employee  to  be  retired.   See  also  sections  4  and  13. 

The  submission  has  been  made  in  general  t«rms  and  it  has  been  so 
answered.  It  is  assumed  the  retirement  act  applies  to  the  class 
of  employees  referred  to,  but  their  status  with  respect  thereto  is  not 
for  decision  by  this  office  and  is  not  to  be  understood  as  detennined 
by  what  has  been  here  said. 


WA&  SERVICE  PAYMENTS--PUBLIC  HEALTH  SERVIOli 

Al  the  Public  Health  Service  U  always  a  civilian  branch  of  the  service,  In- 
cluding the  period  it  is  attached  by  Executive  order  to  the  military  forces 
of  the  United  States  In  times  of  threatene<l  or  actual  war,  its  oflicers  and 
employees,  Includiug  those  dutaileil  to  the  Army  and  Navy,  are  not  en- 
titled to  the  war  serrtce  payment  of  $60  aotborlsed  by  act  of  February 
IMO,  40  Stat,  1151,  for  pereoos  aenrlng  In  the  mllltaxy  or  Daval  Idrcea. 
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]Mtl«a  bj  Oomptnller  Wurwitk,  Avfuit  18»  IMO: 

The  Auditor  for  the  War  Department  submitted  for  approval, 
disapproval,  or  modification  his  decision  of  July  29,  1920,  to  the 
effect  that  commissioned  officers  and  personnel  of  the  Public  Health 
Service  are  entitled  to  the  war-service  pajnuent  of  $60  provided 
by  section  1406  St  the  act  of  February  24,  1919,  40  Stat.,  1151. 
for  persons  who  have  served  in  the  military  or  nava-1  forces  md 
have  resi^L^iied  or  been  discharged  therefrom  under  conditions  pre- 
scribed by  the  statute. 

The  question  for  decision  is  whether  such  commissioned  officers 
and  personnel  have  been  serving  in  the  military  or  naval  forces 
of  the  United  States  within  the  meaning  of  this  statute. 

The  Public  Health  Service  is  normally  a  civilian  branch  of  the 
service  operating  under  the  Treasury  Department,  and  I  find  no 
statute  making  it  part  of  the  military  or  naval  forces  either  in  time 
of  peace  or  in  time  of  war  or  national  emergency.  Section  4  of  the 
act  of  July  1,  1902,  32  Stat.,  712,  provides : 

"That  the  President  is  authorized,  in  his  discretion,  to  utilize  the 
Public  Health  and  Marino-Hospital  Service  in  times  of  threatened 
or  actual  war  to  such  extent  and  in  such  manner  as  shall  in  his  judg- 
ment promote  the  public  interest  without,  however,  in  any  wise 
impairing  the  efficiency  of  the  service  for  the  purposes  for  which 
the  same  was  created  and  is  maintained." 

Pursuant  to  authority  conferred  by  this  statute,  the  President,  on 
April  3, 1917,  issued  the  following  Executive  order : 

"  Under  the  authority  of  the  act  of  Congrees  approved  July  1, 
1902,  and  subject  to  the  limitations  therein  expressed,  it  is  ordered 
that  hereafter  in  times  of  threatened  or  actual  war  the  Public  Health 
Service  shall  constitdte  a  part  of  the  military  forces  of  the  United 
States,  and  in  times  of  threatened  or  actual  war  the  Secretary  of  the 
Treasury  mtiy,  upon  request  of  the  Secretary  of  War  or  the  Secre- 
tary of  the  Navy,  detail  officers  or  employees  of  said  service  for  dn^ 
either  with  the  Army  or  the  Navy.  All  the  stations  of  the  Pubhc 
Health  Service  are  hereby  available  for  the  reception  of  sick  and 
wounded  officers  and  men,  or  for  such  other  purposes  as  shall  promote 
the  public  interest  in  connection  with  military  operations." 

The  direction  'in  this  order  that  the  Public  Health  Service  shall 
constitute  part  of  the  military  forces  of  the  United  States  is  ex- 
pressly declared  by  the  order  to  be  subject  to  the  limitations  ex- 
pressed in  the  statute  upon  which  it  is  based.  A  limitation  of  the 
statute  is  that  the  efficient  of  that  service  for  the  purpose  for  which 
it  was  created  and  is  maintained,  which  are  distinctly  civilian  in  char- 
acter, shall  not  be  impaired.  I  tahe  the  order  to  mean  and  to  pro- 
vide that  the  Public  Health  Service  shall  constitute  a  part  of  the 
military  forces  for  such  purposes  only  as  are  provided  for  therein, 
namely,  for  the  purpose  of  opening  its  stations  for  the  reception  of 
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mtk  and  wounded  oiBoen  and  men  and  lor  detail  of  its  officers  or 

«inplojees  for  duty  with  the  Army  or  Navy,  and  for  such  other 
purposes  as  diall  promote  the  public  interest  in  connection  with  mili- 
tuy  operations.   Its  status  is  that  of  u  civilian  branch  of  the  j^ervice  * 
attached  to  tlie  military  forces,  and  thus  made  available  for  military 
purposes. 

The  civilian  status  of  commissioned  officers  and  employees  of  the 
Public  Health  Service,  inclinliii^r  those  detailed  to  duty  with  the 
Army  or  Navy,  is  recognized  and  continued  by  both  the  statute  and 
the  executive  order,  and  therefore  neither  oflicers  nor  employees  are 
entitle*!  to  the  war  service  payment  provided  by  the  actoi  February 
24,  md.  24  Comp.  Dec,  98 ;  26  id.,  31,  230. 

The  auditor's  decision  is  accordingly  disapproved. 


IDSM&  sewsE  coumnov— BXFioTiaaT  ov  timsoirAL  tBRvzcn. 

Itodcr  the  act  of  Juno  10,  1920,  41  Stat.,  lOGS.  authorlzliif;  tho  I'l-derul  Power 
Couimisiiion  to  submit  plans  and  estimates  of  cost  necH?.ssiiry  to  sooure  an 
adequate  water  supply  for  the  District  of  Cotnmbla,  the  specific  appropria- 
tion €i  129,000  tbereln  i»i)OTldea  to  perfomi  the  speeUlc  dntj  Impoced  by 
OoDgres  upon  tbe  commlflslon  may  be  used  to  pay  for  pemmal  wnrloes 
of  anrreyorB  or  other  technical  services  which  can  not  be  secured  from  the 
personnel  of  the  Departments  of  War,  Interior,  and  Agriculture,  provided 
the  persons  so  engaged  are  not  nsod  to  perform  any  services  pertaining 
to  thp  work  of  said  departnionts,  or  bureaus  or  offices  connected  therewith, 
and  that  they  also  perform  no  services  imposed  by  the  other  provisions 
<f  tbe  Mend  water-power  act  upon  the  eomnMoii ;  that  is,  that  the  duties 
performed  by  tboee  cngagwd  In  sadi  work  are  Held  aenrleeii 

Comptroller  Warwiek  te  the  ehalnaaa  Vederal  Power  Oenilieloa,  Aagvst  IS, 

1920: 

I  have  reoeiyed  your  letter  of  July  30,  ld20,  as  follows: 

^  Paragrapli  8  of  section  7  of  *  The  Federal  water-power  act,'  ap* 
proved  June  10, 1920,  41  Stat.,  1068,  provides  that— 

"'The  comini^sion  is  hereby  authorized  and  directed  to  investi- 
^teand.on  or  before  the  1st  day  of  January,  1921,  report  to  Con- 
gress the  cost  and,  in  detail,  the  economic  value  of  the  power  plant 
outlined  in  project  numbered  3,  House  Document  Numbered  1400, 
Siity-second  Congress,  third  session,  in  view  of  existing  conditions, 
ntUiimig  such  study  as  may  heretofore  hsTe  been  made  by  any  de- 
partment of  the  Goyernment;  also  in  connection  with  such  project  to 
submit  plans  and  estimates  of  cost  necessary  to  secure  an  increased 
and  adequate  water  supply  for  the  District  of  Columbia.  For  this 
purpose  the  sum  of  $25,000,  or  so  much  thereof  as  may  be  necessary, 
is  hereby  appropriated/ 

"By  this  provision  a  special  duty  is  imposed  on  the  commission, 
the  performance  of  which  will  necessitate  the  employment  of  topo- 
gnphic  and  hydraulic  engineers,  draftsmen,  and  other  personal  sery* 
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ices.  In  your  decision  of  the  9th  instant,  on  questions  relating  to 
other  provisions  of  the  act,  the  statement  occurs  that  'specific  au- 
thorization is  required  by  law  if  personal  services  are  to  be  emploj'ed 
Jby  the  commission  at  the  seat  of  government.'  In  view  of  this,  it  is 
deemed  proper  to  submit  for  your  decision  whether  the  commission 
may  employ  the  personal  services  necessary  for  the  acoomplishnient 
of  the  work  enjoined  by  the  foregoing  provision  of  Uie  act,  and  pay 
the  salaries  and  expenses  incident  to  such  en^loyment  from  the 
specific  appropriation  made. 

"  I  deem  it  proper  to  point  out  that  if  personal  services  in  addition 
to  those  available  in  the  t(M  liiiiciil,  clerical,  and  other  personnel  in 
the  Departments  of  War,  Interior,  and  Agriculture  are  not  secured,  . 
the  detailed  investigation  obviously  intenSd  by  Congress  can  not  be 
made.  The  employment  of  additional  personnel  for  the  execution  of 
the  investigation  is  believed  the  dear  intent  of  the  provision  of  law.'* 

In  27  Oomp.  Dec,  27,  now  adhered  to,  it  was  held  that  the  lump- 
sum appropriation  for  the  expenses  of  the  commission  was  not 
available  for  the  payment  of  any  salaries  other  than  the  salary  of 

the  executive  secretary.   With  respect  to  the  question  now  submitted 

in  reference  to  the  use  of  the  specific  appropriation  of  $25,000,  or 
so  much  thereof  as  may  be  necessary,  to  perform  the  specific  duty 
imposed  by  Congress  on  the  commission,  3'ou  are  advised  that  if  . 
essential,  in  order  to  comi)ly  with  the  direction  of  Con<^ress  under 
the  appropriation  in  question,  it  becomes  necessary  for  you  to  use 
surveyors  and  other  technical  services  l)ecause  the  work  can  not  be 
performed  by  the  personnel  of  the  Departments  of  War,  Interior, 
and  A«xriculture,  you  Avill  be  authorized  to  pay  for  such  services 
from  the  appropriation  in  question,  provided  the  persons  so  engaged 
are  not  used  to  perform  any  services  pertaining  to  the  work  of  said 
departments  or  bureaus  or  offices  connected  therewith,  and  that  tliey 
also  perform  no  services  imposed  by  the  other  provisions  of  the 
Federal  water-power  act  upon  the  commission;  that  is,  that  the 
duties  performed  by  those  engaged  in  this  work  are  field  services. 


UUTII  OV  ABEOHOB— AS8IVAX  BMPLOYBIS. 

On  and  after  December  21,  1918,  tbe  date  die  Secretary  of  War  promulgated 
regnlatloDa  relative  to  leaves  of  absence  for  arsenal  easpUayeeB  ininniant  to 
tbe  act  of  July  9,  1918,  40  Stat,  870,  former  employees  of  arsenals  aepap 

rated  from  the  service  at  any  time  after  termination  of  their  first  service 

year  are  entitled  to  additional  rompensatlon  for  work  performed  on  all  days 
of  leave  of  absence  which  had  accrued  to  them  under  the  provisions  of  said 
act  prior  to  their  separation  from  the  service,  whether  or  not  the  leave  was 
applied  for  and  denied  tbem. 

Secision  by  Assistant  Comptroller  Foree,  August  13,  1920: 

John  Wooster  applied  June  16,  1920,  for  revision  of  the  action  of 
the  Auditor  for  the  War  Department  in  disallowing  by  certificate 
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dited  Jvm  8, 1920,  case  No.  726088,  Ids  cUim  for  pay  for  leave  of 
tbBBDee  earned  and  applied  for  but  not  granted  or  taken  while 

employed  at  the  nitro  g^eneral  ordnance  depot,  Nitre,  W.  Va.,  April 

4, 1918,  to  May  5,  1919,  as  a  guard  at  a  salary,  $150  per  month. 
The  auditor  disallowed  the  claim  for  the  reason  that — 

"Not  having  applied  for  leave  or  pay  for  accrued  leave  while  in 
the  service,  there  is  no  authority  to  grant  him  either  at  this  time. 
SeeDec  Comp.,  Aug,  21, 1919." 

The  act  of  July  9,  1918,  40  Stat.,  870,  provides: 

"That  the  Secretary  of  ^\^\r  is  hereby  authorized  and  empowered, 
during  the  period  of  the  war,  to  make  payment,  under  such  regula- 
tions as  may  be  prescribed  by  him,  in  addition  to  and  at  the  rate  of 
pay  now  provided  by  law  to  each  and  all  civilians  employed  by  the 
War  Department  in  gun  factories  and  arsenals  for  work  performed 
on  all  days  of  leave  of  absence  granted  by' law  to  such  employees." 

The  decision  referred  to  by  the  auditor  is  printed  in  S6  Comp. 
Dec.,  154,  and  reads,  in  part,  as  follows: 

"Tliis  law  authorizes  the  Secretary  of  War,  in  his  discretion,  to 
make  re'rnlations  for  the  payment  of  leave  granted  by  law  to  em- 
ployees at  arsenals  where  such  leave  is  not  granted  and  the  em- 
ployees perform  duty  on  the  days  they  might  have  been  granted 
leave.  It  gives  to  the  employee  no  vested  right  to  thirteen  months' 
pay  for  twelve  months'  work.  Nor  does  it  authorize  the  employeei 
niniF^lf.  to  determine  whether  he  will  take  leave  or  collect  an  addi- 
tional month's  pay. 

**  Should  conditions  warrant,  the  Secretary  of  War  could,  by 
proper  regulations,  deny  all  leave;  that  is,  for  practical  purposes, 
suspend  the  law  granting  leave  and  in  lieu  increase  the  pay  of  the 
operatiyes  by  one-twelfth. 

"The  employees'  rights  under  the  act  of  July  9,  1918.  are  subject 
to  the  exercise  of  this  discrotion  by  the  Secretary  of  A\ar;  and  the 
employee's  failure  to  apply  for  and  be  granted  leave  does  not  give 
rise  to  a  valid  claim  lor  pay  therefor  by  virtue  of  the  act.  No 
general  regulations  issued  under  the  authority  of  the  act  of  July 
9, 1918,  are  known  to  this  office,  and  in  the  absence  thereof  Miss 
SdineU  can  assert  no  rights  under  the  act." 

Subsequent  to  that  decision  it  was  brought  to  my  attention  that 
regulations  were  issued  by  the  Secretary  of  War  in  the  form  of  a 
letter  ad<lresse<l  to  the  Chief  of  Ordnance  under  date  of  December 
21, 1918,  and  are  as  follows: 

"The  following  regulations  are  herewith  prescribed  for  the 
makino;  of  payments  to  civilians  employed  by  the  War  Depart- 
ment in  <run  factories  and  arsenals  for  work  performed  on  days 
of  leave  of  absence  granted  by  law  to  such  employees,  in  conformity 
with  the  act  of  July  9, 1918 : 

1.  The  additional  payments  herein  provided  for  shall  apply  only 
to  s(  r\  ices  rendered  by  emplovees  on  days  of  leave  of  absence  on 
and  after  July  10, 1918,  and  shall  continue  only  during  the  period 
of  the  war. 
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^2.  The  payment  preecribed  by  Uie  act  shaU  be  at  the  current 
rate  of  pay,  that  is  to  say,  at  the  rate  prevailing  when  the  work  is 
performed  on  the  days  of  leave  of  absence. 

"3.  Civilians  entitled  to  the  additional  pay  under  the  act  shall 
receive  for  work  performed  on  all  days  of  leave  of  absence  granted 
them  by  law  the  pay  which  they  would  receive  for  such  work  if 
performed  on  a  day  other  than  a  day  of  leave  of  absence,  and  in 
addition  thereto  a  regular  day  s  pay. 

4.  Days  of  leave  of  absence  on  which  such  additional  payments 
shall  be  made  shall,  for  the  purpose  of  the  application  of  the  pro- 
visions of  said  act,  be  consinered  as  the  last  nve  working  days  of 
each  calendar  month  during  the  second  year  of  the  employee's  serv- 
ice, and  tlie  last  two  and  a  half  working  days  of  each  calendar 
month  during  tiie  employee's  third  and  each  subsequent  year  of 
service.  If,  however,  the  employee  desires  to  take  the  leave  of  ab- 
sence granted  him  by  law  inistead  of  receiving  the  additional  pay 
under  the  provisions  of  the  act,  he  may  take  such  leave  on  such 
days  as  may  be  granted  to  him  under  existing  regulations  and  at 
the  discretion  of  his  superior  ofiicer,  irrespective  of  the  provisions 
of  these  reguhitions. 

"  5.  In  case  of  illness  or  other  unavoidable  circumstances  prevent- 
ing the  employee  from  working  on  all  or  any  of  the  last  five  or 
two  and  a  naif  days  of  each  calendar  month,  as  the  case  may  be, 
which  illness  or  other  unavoidable  circumstance  shall  be  established 
to  the  satisfaction  of  the  eni]iloyee's  superior  officer,  days  of  leave 
of  absence  in  substitution  thereof  may,  for  tlie  purposes  of  the  ap- 
plication of  the  act,  be  allowed  by  the  employee's  superior  officer." 

Claimant  was  employed  on  April  4,  1918,  at  the  Nitro  general 
ordnance  depot,  which  has  been  held  to  be  an  arsenal,  25  Comp. 
Dec.,  827,  and  he  completed  his  first  service  year  on  April  3,  1019, 
at  which  time  he  became  entitled  to  the  accrued  leave  of  30  days 
for  the  first  service  year  and  additional  leave  at  the  rate  of  two 
and  one-half  days  a  month  for  each  month  he  worked  during  his 
second  service  year,  to  be  taken  at  the  discretion  of  the  head  of  Ids 
division. 

Paragraph  3  of  the  regulations  secures  to  employees  of  arsenals 
the  full  benefits  of  the  act  of  July  9,  1918,  from  and  after  Decem- 
ber 21,  1918,  and  paragraph  4  prescribes  the  days  upon  which  an 
employee  shall  be  considered  as  working  on  days  of  leave  of  ab- 
sence granted  by  law  where  the  employee  continues  in  the  service 
and  does  not  desire  or  is  not  compelled  because  of  illness  to  avail 
himself  of  the  leave.  This  procedure  is  not  exclusive,  however,  and 
the  regulations  do  not  indicate  an  intention  to  deprive  an  employee 
of  leave  earned  during  his  first  service  year  should  he  not  continue 
in  the  service  for  the  full  12  months  thereafter.  The  granting  of 
leave  in  the  act  of  August  29,  191G,  is  mandatory,  the  only  discre- 
tion achiiinistrative  oHirors  have  is  as  to  the  time  when  the  leave 
may  be  granted,  and  a  construction  of  the  regulalioiis  to  defeat  tlie 
plain  language  of  the  law  is  not  warranted. 
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Claimant  completed  12  months'  service  on  April  3, 1919,  subsequent 
to  December  21,  1918,  the  date  of  the  issuance  of  the  regulations 
onder  which  payment  is  authorised  for  iroxk  perf onned  on  days  of 
ktve  of  absence.  On  April  i,  1919,  he  was  entitled  to  and  might 
have  been  granted  80  days'  leave  of  absence;  it  appears  that  he 
woriced  the  entire  period,  April  4  to  May  8,  inclusive;  that  is,  he 
worked  on  days  of  leave  of  absence  granted  by  law,  and  during  his 
fleoond  service  year,  April  4  to  May  5,  1919.  inclusive,  he  was  ac- 
cumukting  leave  at  the  rate  of  two  and  one-half  days  per  month, 
the  latter  being  the  date  upon  which  he  was  separated  from  the 
semoe.  On  the  date  his  services  terminated  he  had  earned  82^ 
diys*  leave.  He  worked  April  4  to  May  5,  inclusive,  during  his 
second  service  year,  a  total  of  32  days  only;  that  is,  he  worked  on 
32  days  on  which  he  was  granted  leave  of  absence  by  law  and.  is 
entitled  to  payment  for  that  period  only. 

The  action  of  the  auditor  in  disallowing  the  claim  is  therefore 
reversed. 


mxnxED  TAT— oraicxms  ov  thb  coast  otabd. 

OAcers  of  the  Coast  Guard  retired  while  hnldinp  n  temporary  grade  or  rank 
to  which  they  had  been  promoted  or  advanced  under  provisions  of  the  act 
of  July  1,  1918,  41  Stat,  733,  who«e  retirement  was  for  physical  disability 
inenrred  at  any  time  in  tlie  line  of  duty  or  as  an  incident  of  tbe  aenrice, 
are  entitled  to  retired  pay  liased  on  tbe  temporary  grade  or  rank  held 
If  tliem  on  date  of  letiienMnt 

(koiptroller  Warwiek  to  Capt  C.  E.  Jones,  United  States  Coast  Onard,  August 

IS,  ino; 

I  have  your  letter  of  June  9,  1920,  requesting  decision  whether 
you  are  authorized  to  pay  voucher  submitted  therewith  in  favor  of 
Capt  H.  W.  Pope,  retired,  United  States  Coast  Guard,  for  difference 
between  the  retired  pay  of  a  captain  and  a  first  lieutenant. 

It  appears  that  Capt.  Pope  was  holdin^^  temporary  commission  as 
captain  when  placed  on  the  retired  list  on  May  20,  1920,  and  your 
question  is  whether,  under  the  act  of  July  1,  1918,  40  Stat.,  7;^:^.  lie 
is  entitled  to  retired  pay  computed  on  the  pay  of  his  temporary  rank. 

Said  act  of  July  1, 1918,  provides: 

**That  any  officer  of  the  Coast  Guard  temporarily  promoted  or 

advancer!  in  fiTn.de  or  rank  in  accordance  with  the  i^rovisions  of  this 

Act  who  shall  he  retired  from  af^tive  service  under  his  permanent 
commission  while  holdin^r  such  temporary  ^rn<le  or  rank,  except  for 
piiysical  disability  incurred  in  line  of  duty,  shall  he  placed  on  the 
retired  list  with  the  ^rade  or  rank  to  which  his  position  in  the  per- 
manent Coast  Quard  at  the  date  of  his  retirement  would  entitle 
him." 
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The  retizing  board  found  that  Gapt  PopjB  was  incapacitated  for 
active  seryice  and  that  his  incapacity  was  the  result  of  an  incident 
of  service.  The  President  approved  the  proceedings  and  findings  of 
the  board  and  directed  that  he  be  retired  from  active  service  and 
placed  on  the  retired  list  in  conformity  with  the  provisions  of  sec- 
tion 6  of  the  act  approved  April  12, 1902,  as  extended  by  section  8 
of  the  act  approved  January  28, 1915.  Accordingly,  he  was  placed 
on  the  retired  list  in  the  temporary  grade  of  captain  held  by  him  on 
date  of  receipt  of  notification  of  retiranent. 

Section  6  of  the  act  of  April  12, 1902,  32  Stat,  101,  provides: 

"  That  when  a  board  finds  that  an  officer  is  incapacitated  for  active 
service,  and  that  his  incapacity  is  the  result  of  an  incident  of  service, 
or  is  due  to  the  infirmities  of  age,  or  physical  or  mental  disability, 
and  not  his  own  vicious  habits,  and  sucn  decision  is  approved  by  the 
President,  he  shall  be  retired  from  active  service  ana  placed  upon 
a  retired  waiting-orders  list.  Officers  thus  retired  may  be  assigned 
to  such  duties  as  they  may  be  able  to  perform,  in  the  discretion  of 
the  Secretary  of  the  Treasury." 

Section  9  of  the  same  act  provides: 

"That  all  officers  borne  upon  the  retired  or  permanent  waiting- 
orders  list  at  the  date  of  the  passafre  of  this  Act,  or  hereafter,  shall 
receive  seventy-five  per  centum  of  tlie  duty  pay,  salary,  and  increase 
of  the  rank  upon  which  they  have  been  or  may  be  retired 

The  act  of  January  28, 1915, 38  Stat,  802,  provides  that— 

"  The  provisions  of  sections  three,  four,  five,  six,  seven,  eighty  and 
nine  of  uie  Act  of  April  twelfth,  nineteen  hundred  and  two,  in  so 
far  as  they  provide  for  the  retirement  of  officers  of  the  Revenue- 

Cutter  Service,  are  hereby  extended  to  include  commissioned  officers, 
warrant  officers,  and  enlisted  men  of  the  Coast  Guard.  *  * 

It  is  evidoit  that  under  the  laws  governing  the  retirement  of 
officers  of  the  United  States  Coast  Guard  prior  to  said  act  of  July 
1,  1918,  retired  officers  of  said  service  were  entitled  to  retired  pay 
based  u})on  the  rank  in  which  they  were  retired,  and  therefore  in  the 
case  of  Capt.  Pope,  if  not  otherwise  provided  by  the  act  of  July  1, 
1918,  he  is  entitled  to  retired  pay  based  upon  the  rank  held  by  him 
on  date  of  retirement. 

S:ii(l  act  of  July  1,  1918,  authorized  the  President,  during  the 
j)eri()(l  of  the  present  war,  to  promote  teni[)orurily  officers  of  the 
United  States  Coast  (Juard  to  the  ranks  and  grades  of  said  service 
not  above  captain  and  captain  of  en<;ineers,  and  the  provision  quoted 
herein  relative  to  the  retirement  of  officers  so  promoted  provides 
that  except  when  retired  for  physical  disability  incurred  in  the  line 
of  duty  they  shall  be  placed  on  the  retired  list  with  the  grade  or 
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rank  of  their  permanent  posit  ion  at  the  date  of  retirement.  As  before 
-lated.  without  such  provision  officers  of  the  Coast  Guard  holding 
such  temporary  appointments  and  retired  in  accordance  with  the 
Liws  iroverning  retirement  prior  to  this  act  would  be  retired  with 
their  temporary  rank  or  grade,  and  the  specific  provision  of  this  act 
is  that  such  officer,  "except  when  retired  for  physical  disability 
incurred  in  line  of  duty,"  shall  revert  to  their  permanent  grade  or 
rank  for  retirement  purposes  and  receive  the  pay  of  such  rank  on  the 
retired  list.  It  follows,  therefore,  that  those  officers  who  are  ex- 
cepted from  such  provision — those  retired  for  physical  disability 
incurred  in  line  of  duty — are  to  be  retired  according  to  the  laws  gov- 
erning prior  to  July  1, 1918,  and  are  entitled  to  be  retired  with  the 
temporary  rank  or  grade,  if  any,  held  at  time  of  retirement. 

In  the  caw  in  question  the  retiring  board  found  that  Capt.  Pope's 
disability  was  incurred  as  an  incident  of  service  "  prior  to  his  tem- 
porary commission  as  captain,  and  the  question  arises  whether  said 
disability  was  incurred  in  line  of  duty  " ;  also  whether  the  time  of 
incurrence  was  essential  to  his  ri^t  to  be  retired  in  the  temporary 
rank. 

An  ''incident  of  service"  is  ^at  which  pertains  to  or  results  from 
sernce,  and  the  expression  ^acquired  as  an  incident  of  service** 
means  acquired  while  performing  service— that  is,  in  line  of  duty  " ; 
therefore  the  requirement  that  the  disability  be  incurred  in  line  of 
duty**  18  met  by  the  finding  of  the  board  in  this  case  that  the  officer's 
disability  was  incurred  "  as  an  incident  of  service." 

As  stated,  the  effect  of  the  exception  in  the  act  of  July  1, 1918,  was 
to  leave  the  rights  of  the  otiicers  who  come  within  its  provision 
subject  to  the  requirements  of  the  prior  laws  governing  retirement 
for  physical  disability,  and  said  laws  contain  no  requirement  as  to 
the  time  of  the  incurrence  of  the  disability,  but  simply  provide  that 
it  be  incurred  as  an  incident  of  service.  If  the  act  of  July  1,  1918, 
had  contemplated  only  disability  incurred  while  holding  such  tem- 
porary commission,  it  would  have  been  an  easy  matter  to  have  ex- 
pressly so  restricted  it.  Therefore  I  am  of  opinion  that  the  act  of 
July  1, 1918,  does  not  contemplate  any  restriction  as  to  the  time  the 
physical  disability  was  incurred. 

You  are  advised  that  since  Capt.  Pope  was  retired  with  the  tem- 
porary rank  of  captain  in  the  Coast  Guard,  and  said  retirement  was 
for  physical  disability  acquired  as  an  incident  of  service,  he  was 
letiied  for  physical  disability  incurred  in  line  of  duty  within  the 
meaning  of  the  act  of  July  1,  1918,  and  is  entitled  to  retired  pay 
based  on  the  temporary  rank  of  captain  in  the  Coast  Guard  held  hj 
lum  on  date  of  retiranent. 
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WA&  BISK  nremuvcB— BsnnnNi  or  puanuia. 

Where  nionpy  Is  paid  to  the  Bureau  of  War  Risk  Insurance  for  the  specific 
purpose  of  beinj:!:  applied  to  premiums  on  Insurance  by  persons  other  than 
the  insured,  and  it  can  not  be  so  applied  necessitating  refund  of  the  amount 
paid,  the  refund  sbrndd  be  made  only  to  the  person  who  paid  and  whose 
money  it  is,  or  to  sodi  person's  duly  authorized  acent  to  recelTe  It,  and 
not  until  proper  dalm  and  proof  of  title  to  the  refund  has  been  submitted. 

Comptroller  Warwicl^  to  the  Secretary  of  the  Treasury,  August  14,  1920: 

I  haye  your  letter  of  July  28,  1920,  requesting  decision  whether 
the  Bureau  ot  War  Kisk  Insurance  is  authorized,  in  all  cases  where 
it  is  necessary  to  refund  premium  on  military  and  naval  war  risk 
insurance  which  have  been  paid  or  tendered  by  persons  other  than 
the  insured,  to  make  the  refund  to  the  insured  only  or  to  some  one 
duly  authorissed  to  represent  him. 

In  such  cases  the  money  is  paid  to  the  bureau  by  the  third  party 
for  the  specific  purpose  of  being  applied  to  premiums  on  insurance 
and  for  no  other  purpose.  If  it  can  not  lawfully  be  so  applied  and  it 
is  lawful  and  necessary  to  refund  the  amount  paid,  the  refund  should 
be  made  to  the  person  who  paid  it,  and  whose  money  it  is,  or  to  his 
or  her  duly  authorized  agent  to  receive  it,  and  to  no  other  person, 
provided  of  course  it  is  shown  that  the  person  made  the  payment  in 
his  or  her  own  name  and  from  his  or  her  own  funds. 

If,  as  you  suggest,  the  person  who  pays  the  premium  should  be  con- 
sidered as  acting  under  an  implied  agency  for  the  insured  the  agency 
is  for  the  purpose  of  paying  the  premium  only.  If  the  premium 
is  not  in  fact  paid,  or  is  erroneously  paid,  the  ajrency  fails  of  its  {)iii 
pose  and  title  to  the  money  remains  in  the  person  from  whose  fuinis 
the  |)ayment  was  paid,  at  least  in  the  absence  of  aflirmative  evidence 
of  title  elsewhere. 

It  is  proper  that  such  refunds  should  be  made  as  promptly  as  tlie 
circumstances  of  each  case  will  permit,  but  no  refimd  should  be  made 
until  proper  evidence  as  to  whom  the  money  is  due  has  been  obtained. 
Tn  case  of  doubt  in  this  respect  I  would  sufr^^est  tluit  the  bureau  will 
have  diseharf^ed  its  full  duty  to  the  Government  and  to  all  other 
parties  if  it  promptly  notifies  the  insured  or  the  rejected  applicant 
for  in.surance,  and  any  otlier  party  known  to  be  in  interest  of  the 
riilinjj  or  award,  and  of  the  fact  that  refund  of  premiums  is  due  and 
will  be  made  upon  claim  and  proof  of  title  to  the  refund. 

A  general  rule  that  all  refunds  of  premiums  on  policies  of  militaiy 
and  naval  insurance  shall  be  made  to  the  insured  and  to  no  other  per- 
son may  assume  an  agency  which  does  not  in  fact  exist.  Such  a 
rule,  therefore,  would  be  unauthorized  by  law. 


Digitized  by  Google 


DECISIONS  OF  THE  GOMPTROLLEB 


168 


OAS  AHD  WAXS&  V0&  GOVZ&KMENT  HOTELS  f  OE  OOTEEHIUJIT 

WOSXEES. 

Tbe  GovenmMDt  hotel  for  Ck>TeniiDeiit  workers,  mider  the  lapenrlsloB  and  oon- 
trol  of  the  United  States  Hontfng  Corporation»  are  irabllc  bniliUlDgs  of 

the  United  States  within  the  meaning  of  the  act  of  Septomber  1,  1916, 
30  Stat.,  716,  limiting  the  rate  for  gas  furnlshetl  public  builtiinps  of  the 
United  States  in  the  District  of  Columbia  to  70  routs  i»cr  tliniisaiid  cubic 
feet  aud  the  provisions  of  the  Revised  Statutes  prescribing  the  manner 
hi  which  water  shall  be  famished  irahlie  buildings  of  the  United  States 
hi  the  District  of  Oolnibbla. 

Comptroller  Warwick  to  Wm.  J.  Bissell,  dlsbnrtlng  agent,  United  States  Hous- 
ing Corporation,  August  14.  1920: 

I  have  a  letter  dated  August  6,  siprned  bv  tlie  vice  jiresideiit  of 
the  United  States  Housing  Corporation,  requesting  in  your  belialf 
decision  whether  payment  is  authorized  of  vouchers  submitted  and 
described  as  follows: 

''I.  Voucher  of  the  Washington  Gas  Light  Company  in  the  sum 

of  $^.V2.14,  with  a  request  for  your  decision  as  to  whether  or  not 
the  (lovernnient  hotels  for  Government  workers  are  entitled  to  the 
Goveniment  rate  of  70^  per  thousand.  Voucher  submitted  herewith 
is  at  the  rate  of  $1.25  per  tiiousand. 

"2.  \'oucher  of  tlie  collector  of  luxes,  water  registrar's  office,  Dis- 
trict of  Columbia,  for  water  consumed,  witli  the  request  for  your 
decision  as  to  whether  the  Gbyenmient  hotels  are  not  within  the 
meaning  of  the  statute  exempting  them  from  water  payments  within 
the  Dis&ict  of  Columbia." 

I  have  authority  of  law  to  render  advance  decision3  only  at  the 
request  of  the  head  of  an  executive  department,  or  establishment  not 
under  an  executive  department,  or  of  a  disbursing  officer  on  a  voucher 
wiiieh  is  properly  before  him  for  payment.  It  is  noted  that  the 
vouchers  snbnutted  have  not  been  approved  for  payment  Decision 
wiU  be  rendered  as  if  at  your  request,  on  the  assumption  that  the 
Touchers  submitted  would  be  approved  if  payment  is  atithorized. 

Section  6  of  the  act  of  September  1, 1916,  89  Stat.,  716,  provides : 

**That  hereafter  no  part  of  any  mone}'  approi)riated  by  this  or 
iny  other  Act  shall  be  used  for  the  piiyment  to  tlie  Washington  Gas  - 
Ught  Company  or  the  Georgetown  Gais  Light  Company  for  any  gas 
famished  by  said  companies  for  use  in  any  of  the  public  buildings 
of  the  United  States  or  the  District  of  Columbia  at  a  rate  in  excess 
of  70  cents  per  one  thousand  cubic  feet." 

It  was  held  in  a  previous  decision  of  this  office,  25  Comp.  Deo,  477, 
tbit,  qDodng  the  syllabus— 

*^The  provision  of  section  6  of  the  act  of  September  1, 1916,  limit- 
ing' the  rate  of  payment  for  gas  furnished  for  the  use  of  public 
iHiildings  is  permanent  legislimon,  effective  until  repealed  by  the 

same  authority,  and  the  accounting  officers  of  tlie  Treasury  are  with- 
out power  to  authorize  payment  contrary  to  its  terms." 
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Money  for  the  operation  of  the  Govemmeiit  hotel  for  Government 

workers  is  appropriated  by  the  act  of  June  5,  1920,  41  Stat.,  938. 

The  question  for  decision  is  whether  the  Government  hotel  for 
Government  workers  is  a  pubhc  building  within  the  meanincr  of 
section  6  of  the  act  of  September  1,  1916.  That  hotel  is  a  building 
owned  by  the  United  States  and  used  for  carrying  on  activities 
authorized  by  acts  of  Congress  and  paid  for  from  (Tovernment  funds. 
It  is  just  as  much  a  public  building  as  any  other  building  in  the 
District  of  Columbia  owned  or  leased  by  the  United  States  and  used 
to  carry  on  Government  activities,  in  which  gas  is  consumed  and 
paid  for  from  appropriations  made  by  Congress. 

The  water  supply  of  the  District  of  Columbia  is  obtained  from 
the  Washington  aqueduct,  which  is  itself  a  governmental  activity 
established  for  the  purpose  of  furnishing  water  to  the  public  build- 
ings in  the  District  of  Columbia.  See  sections  1803-1S12,  Bevised 
Statutes. 

Whether  the  (lovernment  hotel  for  Goyemment  workers  can  be 
charged  by  the  District  of  Columbia  for  water  depends  on  whether 
it  is  a  public  building  within  the  meaning  of  the  statutes  dealing  with 
the  water  supply  for  public  buildings  in  the  District  of  Columbia. 
For  the  reasons  before  stated  I  am  of  opinion  that  the  Govern- 
ment hotel  for  Government  workers  is  a  public  building  entitled  to 
a  supply  of  water  under  the  same  conditions  as  other  public  build- 
ings in  the  District  of  Columbia. 

It  is  understood  that  the  theory  on  which  the  bills  for  water  were 
rendered  is  that  the  Goremment  hotel  for  Government  workers  is 
the  same  as  any.  other  building  owned  by  the  Government  and  leased 
by  it  to  private  individuals.  A  distinction  that  seems  to  be  over- 
looked is  that  in  the  case  of  the  building  leased  to  private  persons 
payment  for  water  is  made  from  the  funds  of  the  tenant  and  not  from 
an  appropriation  made  by  Congress.  In  the  case  of  the  Government 
hotel  foi-  (irovernment  workers  the  revenues  received  from  the  Gov- 
ernment workers  who  live  in  the  Government  hotel  are  deposited  in 
the  Treasury  of  the  United  States  as  miscellaneous  receipts,  as  ^iro- 
vided  in  the' act  of  July  11,  1919,  41  Stat.,  6G. 

The  arjjument  is  advanced  that  the  (xovernment  workers  who 
occupy  the  Government  hotel  are  tenants,  and  as  such  should  pay 
for  the  water  used  in  the  building.  Tt  is  assumed  that  the  rates 
which  the  Government  workers  wlio  live  at  the  (lovernment  hotel 
pnv  are  based  on  the  actual  cost  of  what  is  furnij-hcd  them.  Whether 
or  not  the  cost  of  water  which  wouhl  be  an  element  of  the  cost  of 
similar  accommodations  furnished  by  private  concerns  enters  into 
the  calculation  in  fixinir  the  rates  is  an  a<lrnii!i>ti-ative  (piestion  which 
is  immaterial  in  the  decision  of  the  question  here  presented. 
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The  present  question  is  whether  a  char<Te  for  water  supplied  to  the 
Government  hot^l  for  Government  workers  is  a  proper  charp:e 
against  an  appropriation  made  by  Congress,  and  I  am  of  opinion 
that  it  is  not 

You  are  advised  that  payment  of  a  voucher  for  gas  used  in  the  Gov- 
erninent  hotel  for  Government  workers  at  a  rate  in  excess  of  70  cents 
per  l.U(K)  cubic  feet  or  of  a  voucher  for  water  sui>plied  to  the  Govern- 
ment hotel  for  Government  workers  is  not  authorized. 


WA£  EISK  UrSU&AHC^O&DEB  OF  PRECEDENCE  OP  STSTlYTVJUQ  BENE- 

Upon  the  death  of  a  soldier  who  has  been  awarded  nutoinatlc  liisuiaiice  under 
provisions  of  the  war  risk  insurance  act  of  October  6,  1917,  as  amended 
by  act  of  December  24,  1919,  41  Stat,  375,  before  tbe  fall  amount  of  in- 
•unnoe  baa  been  paid  him,  fhe  remainder  of  Ininranoe  la  due  to  the 
■nrvfTlnf  lelativea  in  the  order  of  i^reoedenoe  fixed  by  the  atatnte,  re- 
fardtoBB  of  former  domeatic  nrran^rement  between  the  insured  and  the 
several  snrvlvors;  hence,  the  fact  that  a  father  deserted  his  family  or 
failed  to  contribute  to  their  support  prior  to  the  soldier's  death  has  no 
effect  on  his  r^Mativo  ])()slrion  in  the  order  of  precedence  in  survivorship. 

lo  order  to  entitle  surviving  relatives,  other  than  a  widow  or  child,  of  bene- 
llelaflea  of  tba  Bureau  of  War  Riak  Iminrance  to  paymenta  of  eompenaa- 
tloQ  for  death  or  diaabilltj  uider  aectlon  801  of  the  war  riak  inaoranoe  act 
aa  amended  hy  aeetion  11  of  the  act  of  June  2S,  1918.  40  Stat,  611,  tfie 
condition  of  dependency  aa  well  aa  relationship  must  be  shown.  Such 
compensation  is  payable  to  the  surviving  dependent.  In  tlif  absence  of  a 
wife  or  child,  who  is  first  in  the  following  line  of  precoUouce :  Mother, 
father,  either  or  both,  stepmother,  stepfather,  eitlier  or  both,  mother 
through  adoption,  father  through  adoption,  either  or  both,  other  persons 
standing  In  looo  parenUt  nnder  the  terma  of  the  atatnta. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  Angnitt  16,  1920: 

I  have  your  letter  of  August  3,  1920,  requesting  a  decision  as  to 
the  order  of  precedence  in  which  payment  of  automatic  insurance 
or  compensation  benefits  on  account  of  a  deceased  or  discharp^ed 
disabled  soldier  shall  be  made  as  between  a  father  who  had  deserted 
the  mother  and  son  and  been  subsequently  divorced  from  her,  a 
maternal  grandmother  who  supported  him  after  the  desertion  of 
his  father  until  his  mother's  second  marriuL^o,  and  a  stepfather  by 
whom  the  soldier  was  supported  after  his  mother's  second  marriage 
up  to  his  entrsDoe  into  the  militaiy  service. 

The  specific  case  submitted  as  an  example  of  the  question  to  be 
dedded  is  that  of  a  soldier  who  died  January  24,  1918,  under  cir- 
CDmstances  which  entitled  his  proper  beneficiary  to  automatic  in< 
snnnoe  of  $25  per  month.  He  had  no  wife  or  child,  but  was  survived 
lij  a  mother,  to  whom  an  award  of  tnis  automatic  insurance  was 
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made  and  paid  up  to  the  date  of  her  death  on  May  11, 1919.  There 
is  now  sondTing  a  father,  who  deserted  the  mother  and  son  some 
time  in  1900  and  was  afterwards  divorced  by  the  mother,  a  maternal 
grandmother  with  whom  the  insured  and  his  mother  lived  and  by 
whom  he  was  supported  after  the  desertion  of  the  father  until  a  ' 
second  marriage  of  the  mother,  and  a  stepfather  whom  the  mother 
married  in  1914  and  who  supported  the  insured  from  that  time  until 
his  entrance  into  the  military  service.  I 
'Section  401  of  the  war  risk  insurance  act  of  October  6,  1917,  as  | 
amended  by  section  12  of  the  act  of  December  24,  1919,  41  Stat..  ;^T5,  ! 
provides  that  automatic  insurance  therein  provided  for  shall  be 
payable  in  case  of  death  of  the  insured — 

"  *  *  *  to  his  widow  from  the  time  of  his  death  and  during 
her  widowhood;  or  if  there  is  no  widow  survivinf]^  him,  then  to  his 
child  or  children;  or  if  there  is  no  child  surviving  him,  then  to  his 
mother;  or  if  there  be  no  mother  surviving  him,  then  to  his  father, 
if  and  while  they  gurvive  him : " 

The  order  of  precedence  in  survivorship  is  thus  fixed  defniitely 
and  without  qualification,  and  also  without  reference  to  foniier  ^ 
domestic  arrangements  between  the  insured  and  the  several  sur- 
vivors.   Under  definitions  established  by  war  risk  insurance  legis- 
lation the  temis  "mother"  and  "  father"  may  include  grandparents, 
step-parents,  and  parents  by  adoi)tion,  or  other  persons  standing 
in  loco  parentis  to  the  insured,  but  I  find  nothing  in  the  said  defini-  | 
tions  or  legislation  that  requires  or  authorizes  payment  to  such  ! 
parents  or  other  persons  to  the  exclusion  of  a  mother  or  father  of  | 
the  deceased  soldier. 

It  is  clear  that  the  statute  contemplates  that  a  mother  or  father 
shall  take  precedence  after  a  widow  and  child  or  children,  in  the  | 
order  named,  as  beneficiaries  of  automatic  insurance.  If  it  were 

'  I 

otherwise,  a  grandmother  or  stepmother  must  always  take  precedence  j 
over  a  father,  an  order  of  precedence  clearly  not  intended  by  the  I 
statute.  I 
I  find  no  statute  which  expressly  excludes  a  father  from  the  : 
benefits  of  this  insurance  because  of  desertion  of  his  family  and  i 
subsequent  divorce,  but  the  question  whether  an  award  of  insurance 
shall  be  made  to  the  father  under  such  circumstances  is  a  matter  for 
consideration  in  the  first  instance  by  the  Bureau  of  War  Risk 
Insurance.  In  the  case  set  forth  no  insurance  can  lawfully  be  paid 
to  either  the  grandmother  or  stepfather  so  long  as  the  father  shall 
survive. 

As  regards  payment  of  compensation,  section  801  of  the  war  risk 
insurance  act,  as  amended  by  section  11  of  the  act  of  June  26, 1918, 
40  Stat.,  611,  provides  that  if  death  results  from  injury  compensation 
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it  rates  set  forth  in  the  section  shall  be  made  to  the  folio wiug 
persons : 

"If  the  deceased  leaves  a  widow  or  child,  or  if  he  leaves  a  mother 

or  father  either  or  both  dependent  upon  him  for  support,  the 
monthly  oompensation  shall  be  the  following  amounts:" 

As  regard?  payment  of  compensation  to  a  father  or  mother  the 
eondition  of  dependency  as  well  as  relationship  is  required  by  this 
aedion.  In  the  example  cited  a  condition  of  dependency  is  not 
shown  for  any  of  the  surviving  relations,  and  it  would  seem  there- 
fore that  no  oompenaation  is  lawfuUy  due  to  any  of  them.  Speaking 
genarsUy  the  order  of  precedence  among  dependent  relations  is  the 
ame  as  in  automatic  insurance. 

Section  4  of  the  act  of  December  24, 1919, 41  Stat,  871,  amends  sec- 
tion 22  of  the  war  risk  insurance  act  by  inserting  therein  the  follow- 
ing: 

"(4a)  The  terms  *  father '  and  *  mother'  inchide  stepfathers,  and 
stepiiiuthcrSj  fathers  and  mothers  through  adoption,  and  persons  who 
have  stood  in  koo  parentis  to  a  member  of  the  military  or  naval 
forces  at  any  time  prior  to  his  enlistment  or  induction  for  a  period 
of  not  less  than  one  year:  Provided,  That  this  subdivision  shall  be 
deemed  to  be  in  effect  as  of  October  6, 1917." 

Compensation  is  payable  under  these  provisions  to  the  surviving 
dependent  who  is  first  in  the  following  line  of  precedence:  Mother, 
&ther,  either  or  both,  stepmother,  stepfather,  either  or  both,  mother 
tfaroui^  adoption,  father  through  adoption,  either  or  both,  other 
persons  standing  tn  loco  parentia  under  the  terms  of  the  statute. 


mVSS  07  ABSENCE— PISCEWOKKERS  OF  THE  BUEEAU  OF  EHOBAVIBa 

AND  PRINTING. 

It  oomputlng  leaves  of  absence  with  pay  to  whtdi  pleoeworkers  of  the  Bureau 
of  Enf^ravinp  and  Printing  are  entitled  In  any  yonr  undor  the  net  of  July 
6,  1^V>2,  27  Stat.,  87,  and  ref?uInt!ons  thereunder,  on  the  basis  of  nctunl 
duty  performed  and  pay  therefor  iluring  the  preceding  year,  time  lost 
on  account  of  '*  no  assistaut,"  "  uo  job,"  "  sickness,"  or  "  without  per- 
minion*'  oocorrlng' during  the  preceding  year  while  the  i»Ieoeworken  hai! 
annml  leave  to  their  credit  to  which  soch  loot  time  was  charged,  not 
exceeding  SO  days,  need  not  be  taken  into  consideration,  bat  any  abeence 
without  pay  beyond  30  days  daring  the  preceding  year,  whether  within 
or  beyond  the  emiiloyee'a  control,  most  be  taken  into  oonatderatlon. 

Gwvtiollor  Warwlek  to  the  Soentarj  of  the  Treaniry,  Augiiit  IS.  19S0: 

I  have  your  letter  of  the  6th  instant  on  the  question  of  the  proper 
amount  of  compensation  to  be  i)iU(l  plate  printers  in  the  Bureau  of 
Engraving  and  Printing  on  account  of  leave  of  abseuce  and  deduc- 
tioos  therefrom  under  existing  laws. 
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Two  questions  are  submitted,  as  follows: 

(1)  Should  time  lost  by  a  plate  printer  on  account  of  "no  as- 
sistant "  and  "  no  job,"  over  which  he  has  no  control,  and  which 
occurs  while  he  has  annual  leave  to  his  credit  during  a  given  fiscal 
year,  and  whose  lost  time  is  charged  to  his  annual  leave  for  that 
year,  be  used  in  the  computation  of  the  pro  rata  deduction  from  his 
annual  leave  for  the  next  succeeding  fiscal  year? 

(2)  Under  a  stri(  t  construction  of  the  proviso  of  the  above  act. 
should  a  plate  printer  be  penalized  by  having  deducted  from  his 
leave  for  the  next  fiscal  year  time  lost  on  account  of  "  no  assistant," 
"  no  job,"  and  "  sickness,"  all  of  which  is  absence  entirely  beyond  the 
printer's  control  ? 

The  annual  leave  of  plate  printers,  whom  you  say  are  piecework- 
ers, in  the  bureau  is  authorized  by  the  act  of  July  6, 18d2,  27  Stat, 
87,  as  follows: 

"  That  the  employees  of  the  Bureau  of  En^aving  and  Piintinc, 
including  the  pieceworkers,  shall  be  allowed  leave  of  absence  witn 
pay,  not  exceeding  thirty  days  in  any  one  year,  under  such  regula- 
tions and  at  such  time  or  times  as  the  Chief  of  the  Bureau,  with 
the  approval  of  the  Secretary  of  the  Treasury,  mav  prescribe  and 
designate:  Provided^  That  the  len^gth  of  the  leave  ot  absence  of  anv 
employee  of  said  Bureau  doing  piecework,  and  the  pay  during  sucn 
leave  of  absence,  shall  be  determmed  by  tlu^  average  amount  of  work 
done  by  such  person  and  the  pay  therefor  during  the  several  months 
of  the  year." 

You  state  that  the  regulation  under  which  this  leave  question  is  at 
present  handled  is  as  follows: 

''The  fiscal  year  immediately  preceding  the  year  in  which  the 

leave  of  absence  is  taken  shall  constitute  the  basis  of  computing  the 
whole  number  of  days  leave  to  which  the  pieceworker  is  entitled 
in  the  year  in  which  the  leave  is  granted,  and  the  basis  shall  include 
time  absent  without  pay  on  account  of  *no  assistant'  and  'no  job,' 
and  overtime  as  well  as  regular  time.  The  aggregate  time,  how- 
ever, shall  not  entitle  the  pieceworker  to  more  than  thirty  days, 
the  maximum  amount  of  leave  which  can  be  granted." 

Tlie  law  under  which  pieceworkers  in  the  bureau  are  granted  leave 
of  absence  with  piiy  not  exceeding  30  days  in  any  one  year  would 
seem  to  leave  little  room  for  regulation  in  determining  the  length 
of  the  leave  of  absence  with  pay  which  an  employee  doing  piece- 
work may  be  entitled  to  receive  in  any  one  year. 

The  provision  of  the  statute  is: 

"That  the  length  of  the  leave  of  absence  of  any  employee  of  said 
Bureau  doing  j)i{'f'ework,  and  the  pay  during  such  leave  of  absence, 
shall  be  determined  by  the  average  amount  of  work  done  by  such 
person  and  the  i)ay  therefor  during  the  several  months  of  the  year.'' 

The  statute  thus  prescribes  the  method  for  the  determination  of 
the  length  of  the  leave  of  absence  with  pay  to  which  an  employee 
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of  the  bureau  doing  piecework  is  entitled,  not  exceeding  30  days, 
in  any  one  year.  Duty  and  pay  therefor  form  the  basis  for  the 
determination.  It  is  the  duty  and  pay  status  of  an  employee  en- 
gaged in  piecework  that  count  in  determining  his  right  to  leave 
with  pay  and  its  extent.  If  lui  employee  is  absent  without  pay  for 
any  cause,  as  on  account  of  "no  assistant"  or  "no  job"  or  "for 
sickness"  or  "without  permission,"  such  time  works  a  reduction  in 
the  amount  of  leave  with  pay  to  which  he  may  be  entitled  in  any 
year.  If,  however,  the  time  lost  on  account  of  "  no  assistant "  or 
"no  job"  or  "sickness"  or  "without  permission"  occurs  while  an 
employee  has  annual  leave  to  his  credit  during  a  given  year,  and 
such  lost  time  is  charged  to  his  annual  leave  for  that  year,  not  ex- 
ceeding 30  days,  it  should  not  be  taken  into  consideration  in  the  com- 
putation of  the  prorata  deduction  for  his  annual  leave  in  the  next 
leave  year.  I  see  no  objection  to  this,  but  any  absence  without  pay 
beyond  30  days,  no  matter  whether  within  or  beyond  the  employee's 
control,  must  be  taken  into  consideration  in  determining  his  leave 
privileges  with  pay  in  any  given  year.  Such  would  seem  to  be  the 
plain  provision  of  the  statute.  The  ronrhision  herein  stated  is  in 
accordance  with  the  prevailing  construction  of  the  leave  law  by  the 
department. 


LOXeSTXTT  PAT— 077ICE&S  Of  COAST  ASH  OSOSXTXC  SIT&YET. 

Under  aectton  11  of  the  act  of  May  IB,  1820,  41  Stat,  604,  officers  of  tHie  Ooast 

aad  Geodetic  Survey  are  entitled  to  count  prior  service  In  the  United  Statea 
Naval  Reserve  Force  while  on  notivo  duty  either  aa  an  offioer  Or  enllated 
man  in  computing  ioogeyity  increase  of  i»ay. 

CoavtnUer  Warwiak  to  the  Saeretary  of  Ooauaarea,  Aagvtt  17,  IMO: 

I  have  your  letter  of  the  11th  instant  requesting  my  decision 
whether  under  the  provisions  of  the  act  of  May  18,  1920,  41  Stat, 
^Oiy  entitled,  ^An  act  to  increase  the  efficiency  of  the  commissioned 
and  enlisted  personnel  of  the  Army,  Navy,  Marine  Corps,  Coast  and 
Geodetic  Survey,  and  Public  Health  Service,"  H.  C.  Warwick,  jr., 
hydrographic  and  geodetic  engineer  in  the  United  States  Coast  and 
Oeodetic  Survey,  is  entitled  to  count  time  in  the  United  States  Naval 
Beserve  Force  from  May  8^  1918,  to  March  13,  1919,  for  longevity 
increase  of  pay  purposes. 
Mr.  Warwick  states  his  prior  service  as  follows: 

•*T  was  enlisted  in  the  U.  S.  Xaval  Keserve  Force  as  seaman,  second 
class,  on  May  8tii,  U)1S,  and  served  in  the  Engineerin«r  Department, 
pubhc  works  office,  Hampton  Ivoads,  \'a.,  until  Xoveniber,  1918. 
At  that  time  I  entered  the  Ollicer  Material  School,  Hampton  Koads, 
Va.  On  March  12, 1919, 1  received  my  commission  as  ensign  (D), 
TJ.  S.  N.  B.  F.,  dass  4.  On  March  13, 1919, 1  was  relieved  of  active 
duty." 
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This  statement  is  corroborated  by  the  coniiiiaudaiit  fifth  navaJ 
district,  who  says : 

"A  careful  checkage  of  the  enrollment  record  of  Ensign  Warwick 
and  files  of  this  office  shows  the  above  statement  to  be  correct." 

Upon  the  nnderstanding  that  Mr.  Warwick  is  at  present  an  officer 

of  the  United  States  Coast  and  Geodetic  Survey,  if  as  an  enlisted  man 
and  officer  of  the  United  States  Naval  Reserve  Force  he  was  assi<^ed 
to  active  duty  by  competent  authority  covering  the  period  from 
May  8,  1918,  to  March  13.  1919, 1  am  of  the  opinion  that  he  may  be 
given  credit  for  such  time  in  determining  his  right  to  longevity 
increase  of  pay  under  his  commission  or  appointment  as  an  officer 
in  the  United  States  Coast  and  Geodetic  Survey,  as  authorized  by 
said  act  of  May  18, 1920. 


HOirOXABLS-DZSCHAKOE  GSATVITT  AVD  lOHaSVXTT  ?AT— MAUn 

ooxn. 

Under  scK-tion  7  of  the  act  of  June  4,  1920,  41  Stat.,  83G.  the  bounty  or  gratuity 
authorized  for  reenlistinent  after  honoral»le  discharge,  otherwise  designated 
as  hoDorabie-discliarge  gratuity,  is  not  payable  on  an  enlistment  lo  the 
Marine  Corps  after  a  discharge  trtm  the  Army  or  Navy. 

In  oominiting  the  longtvity  pay  of  any  enlisted  man  now  In  the  Btarlne  Oorps, 
or  of  any  person  who  hereafter  enlists  or  reenllsts  In  the  Marine  Oorpe» 
under  the  act  of  June  4,  1920,  41  Stat,  761,  repealing  all  laws  providing 
for  continuous-service  pay  and  substituting  in  lieu  thereof  longevity  pay, 
all  prior  service  on  the  active  list  in  tho  Army,  Navy,  and  Marine  Ck>Ip6, 
whether  in  consecutive  or  dissevered  periods,  shall  be  counted. 

Comptroller  Warwiek  to  the  fleeietaiy  of  the  Havy,  August  17,  19S0: 

I  have  your  letter  dated  August  7, 1920,  requesting  decision  of  the 
question  of  the  statutory  rights  as  to  reenlistment  bounty  (or  gra- 
tuity for  reenlistment  after  honorable  discharge)  and  continuous- 
service  pay  of  men  oilisted  in  the  Marine  Corps  since  June  4,  1920. 
following  honorable  discharge  from  the  Army  or  the  Navy. 

The  reenlistment  bounty  law  applicable  to  men  enlisted  in  the 
Army  untl  in  the  Marine  Corps  prior  to  June  4,  1920,  is  in  the  act  of 
May  11,  1908,  35  Stat.,  110,  as  follows: 

*  *  *  That  hereafter  any  private  soldier,  musician  or  trum- 
peter honorably  discharged  at  the  termination  of  his  first  enlistment 
period  who  reenlists  within  three  months  of  the  date  of  said  dis- 
charge shall,  upon  such  reenlistment,  receive  an  amount  equal  to 
three  months'  pay  at  the  rate  he  was  receiving  at  the  time  of  his 
discharge." 

Under  the  terms  of  this  statute,  which  under  the  provisions  of 
section  1G12  of  the  Revised  Statutes  became  applicable  to  the  Marine 
Corps,  the  only  person  entitled  to  a  bounty  or  gratuity  for  enlistimr 
was  the  enlisted  man  not  above  the  grade  of  a  hrst-class  private  who 
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reenlisted  for  a  term  of  three  years  within  three  months  after  an 
honorable  discharge  at  the  termination  of  his  first  enlistment  period. 
No  bounty  or  gratuity  was  payable  for  any  enlistment  other  than 
the  first  reenlistment  after  an  honorable  discbarge. 

The  act  of  May  11,  1908,  35  Stut.,  iu9,  also  authorized  additional 
pay  for  continuous  service.  It  was  decided  that  the  provisions  of 
this  act  relating  to  the  gratuity  for  tirst  reenlistment  and  to  con- 
tinuous-sendee pay  were  applicable  to  men  who  enlisted  in  the 
Marine  Corps  after  an  honorable  discharge  from  the  Army  or  en- 
listed in  the  Army  after  an  honorable  discharge  from  the  Marine 
Corps,  but  were  not  applicable  to  men  enlisted  in  the  Army  or  in 
the  Marine  Corps  after  an  honorable  discharge  from  the  Navy.  See 
12  Gomp.  Dec,  532 ;  15  id,y  97 ;  and  paragraphs  1472  and  1615,  Quar- 
tennaster  Corps  Manual,  1916. 

Section  4b  of  the  Army  reorganization  act  of  June  4, 1920, 41  Stat., 
761,  provides : 

**•  •  •  Existing  laws  providing  for  continuous  service  pay  are 
repealed  to  take  effect  July  1, 1920,  and  thereafter  enlisted  men  shall 
reoeiTB  an  increase  of  10  per  centum  of  their  base  pay  for  each  five 
years  of  service  in  the  Army,  or  service  which  by  existmg  law  is  held 
to  be  the  equivalent  of  ^Vrmy  service,  such  increase  not  to  exceed 
40per centum.  •  ♦ 

The  service  which  by  existing  law  is  held  to  be  the  equivalent  of 
Army  service  in  counting  length  of  service  for  increase  of  pay  or  for 
retirement  is  service  in  the  Marine  Corps  and  service  in  the  Navy. 
See  act  of  February  24,  1-^81,  21  ^Stat,  34G;  act  of  Sci)tcmber  30, 
1890,  26  Stat.,  504;  and  acts  of  June  22,  li>06,  and  March  2,  1907, 
34  Stat.,  451  and  1217. 

So  much  of  section  1612  of  the  Revised  Statutes  as  provides  that 
enlisted  men  of  the  Marine  Corps  shall  1^  entitled  to  receive  the 
same  pay  as  enlisted  men  of  like  grade  in  the  Infantry  of  the  Army 
has  never  been  repealed,  but  has  been  and  now  is  in  full  force  and 
effect  The  rates  of  monthly  pay  of  enlisted  men  in  the  Marine 
Corps  are  stated  in  the  pay  tables  in  decision  of  this  ofTue 
dated  July  28,  1920,  27  Comp.  Dec,  101.  Enlisted  men  of  the 
Marine  Corps,  in  ocnnputing  increase  of  pay  for  length  of  service, 
•otherwise  described  as  longevity  pay,  are  entitled  to  count  all  their 
prior  service,  if  any,  in  the  Army,  Navy,  and  Marine  Corp& 

By  the  naval  service  act  of  August  22, 1912, 87  Stat.,  831,  section 
1573  of  the  Revised  Statutes,  as  amended  by  section  16  of  the  act  of 
March  3, 1899, 80  Stat.,  1008,  was  amended  t04fead  as  follows : 

***  •  •  If  any  enlisted  man  or  apprentice,  being  honorably 
discharged,  shall  rex?nlist  for  four  years  within  four  months  there- 
after, he  shall,  on  presenting  his  honorable  discharge  or  on  ac- 
connniig  in  a  satisnctory  manner  for  ite  loss,  be  entitled  to  a 


Digitized  by  Google 


172  DECISIONS  OF  TH£  COMFTBOLLEB. 

gratoibr  of  four  months'  pay  equal  in  amount  to  that  which  he 
would  nave  reoeived  if  he  had  oeen  employed  in  actual  service: 
ProtmMy  Xhat  any  enlisted  man  in  the  Mavy  whose  t«rm  of  enlist- 
ment has  been  extended  for  an  acgregate  of  four  years  shall,  after 

the  expiration  of  the  preceding  four-year  term  of  enlistment  upon 
which  the  extension  is  made  and  if  otherwise  entitled  to  an  honor- 
able discharge,  be  paid  the  gratuity  above  provided 

In  decision  of  this  office,  dated  July  28, 1^,  27  Comp.  Dec.,  105, 
is  the  following: 

So  much  of  section  1612  of  the  Eevised  Statutes  as  provides  that 
enlisted  men  of  the  Marine  Corps  shall  be  entitled  to  receiye  the 
same  bounty  for  reenlisting  as  enlisted  men  of  like  grades  in  the 

Infantry  of  the  Army  is  superseded  by  section  7  of  the  act  of  June 
4,  1920,  41  Stat.,  836,  in  which  are  three  provisions,  effective  on  June 
4,  1920,  each  relating  to  the  Marine  Corps,  as  well  as  to  the  Navy, 
as  follows : 

"  1.  '  Hereafter  enlistments  in  the  Navy  and  in  the  Marine  Corps 
may  be  for  terms  of  two,  three,  or  four  years.' 

«^2.  '  All  laws  now  applicable  to  four-;fear  enlistments  shall  apply, 
under  such  regulations  as  may  be  prescribed  by  the  Secretaij  of  the 
Navy,  to  enlistment  for  a  shorter  period  with  proportionate  bene- 
fits upon  discharge  and  reenlistment.' 

"3.  *  Hereafter  the  Secretary  of  the  Navy  is  authorized,  in  his 
discretion,  to  establish  such  grades  and  ratings  as  may  be  necessary 
for  the  proper  administration  of  the  enlisted  personnel  of  the  JSavy 
and  Marine  Corps.* 

"These  provisions  of  law  read  in  connection  with  the  naval  ap- 
propriation act  of  July  11, 1919,  are  construed  as  giving  the  Ifarine 
Corps  not  only  terms  of  enlistment  which  differ  from  those  of  the 
Army,  but  also  benefits  upon  reenlistment  which  coincide  with  those 
for  the  Navy." 

The  reenlistment  bounty,  otherwise  described  as  gratuity  for  re- 
enlistment  after  honorable  discharge,  is  not  payable  on  an  original 
enlistment  either  in  the  Marine  Corps  or  the  Navy.  An  enlistment 
in  the  Marine  Corps  after  an  honorable  discharge  from  the  Ann y  or 
the  Navy  is  not  a  "reenlistment"  within  the  meaning  of  section  7 
of  the  act  of  June  4,  1920,  41  Stat.,  836.  The  term  "reenlistment" 
as  therein  used  signifies  an  entry  into  the  same  branch  of  the  service 
from  which  honorably  discharged.  It  would  seem  that  this  gratuity 
was  intended  to  be  an  inducement  for  men  to  reenlist  in  the  branch  . 
of  the  service  from  which  honorably  discharged;  and  that  it  was 
not  intended  to  create  the  probability  of  an  exodus  from  one  branch 
of  the  service  to  another. 

If  the  reenlistment  is  accomplished  within  the  time  after  honor- 
able discharge  prescribed  by  law,  the  gratuity  payable  is  as  follows: 

On  a  reenlistment  for  four  years,  or  three  years,  or  two  years, 
four  months'  pay,  or  three  months'  pay,  or  two  months'  pay,  re- 
spectively, equal  in  amount  to  the  pay  he  would  have  received  if  he 
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had  been  employed  in  actual  service  four  monthii,  or  three  months, 
or  t  wo  months,  resi>ectively. 
Mv  decision  of  the  matter  under  consideration  is  as  follows : 

1.  The  bounty  or  grratuity  authorized  for  recnlistment  after  hon- 
orable discharge  is  not  payable  on  an  enlistment  in  the  Marine  Corps 
following  a  discharge  from  the  Army  or  the  Navy. 

2.  In  oompatiDg  the  longevity  pay  (heretofore  described  as  con- 
tmiious-servioe  pay  or  increase  of  pay  for  length  of  service)  of  any 
enlisted  man  now  in  the  Marine  Corps,  or  of  any  person  who  here- 
after enlists  or  reenlists  in  the  Marine  Corps,  count  all  his  prior 
serrioe  on  the  active  list  in  the  Army,  Navy,  and  Marine  Corps. 
Sudi  prior  service,  whether  in  consecutive  or  in  dissevered  periods, 
18  lawfully  counted  for  longevity  pay. 


SSXniEMSHT  07  XXPLOTXSS  ZH  THX  CLASSmSD  CIVZL  SS&VICJE. 

Beeanse  «f  tbe  tect^that  it  Is  frequently  required  to  transpose  the  salary  of 
employees  paid  from  Indian  tribal  trust  funds  to  appropriations  available 
tiiereftnr  before  the  end  of  tbe  liseal  year,  tbera  Is  no  necessity  oif  trans- 
ftmng  to  tlie  retirement  fond  the  money  that  woald  represent  2}  per  cent 
of  the  amount  to  be  expended  during  the  entire  flscnl  your  for  basic  salary, 
pay,  or  compensation  of  eniployt^'s  paid  from  such  tribal  funds  who  are 
affwted  by  the  retirement  act  of  May  22,  1020,  4.1  Stat..  614,  but  it  will  be 
a  sufficient  compliance  with  Treasury  regulations  If  the  transfer  to  the 
r^ement  fond  is  made  at  the  dose  of  each  quarter,  tlie  money  to  be 
transferred  to  cover  only  the  amount  of  actual  dedaetloos  ss  shown  by 
the  pay  rolls. 

Comptroller  Warwick  to  the  Secretary  of  the  Interior,  Ansuit  17,  1920: 

I  have  your  letter  of  August  9,  1920^  requesting  my  decision  of  a 
qinflstion  with  reference  to  the  dTil-serrice  retirement  fund,  as  f ol- 
kms: 

''The  Commifsncttier  of  Bidian  Affairs  has  raised  a  question  re- 
guding  the  use  of  tribal  trust  funds,  which  funds  he  is  authorized 
to  expend  for  the  benefit  of  the  tribes  under  the  provisions  of  the 
coircnt  Indian  bill,  act  of  February  14,  1920,  41  Stat,  408.  It  will 
be  notorl  that  these  funds  are  held  in  trust  by  the  United  States  for 
the  Indians  who  are  wards  of  tho  Oovernment.  The  commissioner 
believes  that  to  deposit  at  this  time  a  lump  sum  from  each  of  the  tri- 
bal funds  in  the  amount  of  2^  per  centum  of  eleven -twelfths  of  the 
baiic  salary  of  employees  who  were  on  August  1  paid  from  tribal 
fnods  would  be  unfair  to  the  Indians  for  the  reasons  hereinafter 
aUted.  He  desires  in  lieu  of  this  procedure  to  make  such  deposit  at 
tbe  dose  of  each  Quarter,  basing  the  amount  on  the  sworn  statements 
of  the  various  field  disbursing  officers  who  handle  such  funds,  such 
deposits  to  cover  only  the  amount  of  actual  deductions  as  shown  by 
the  pay  rolls  of  the  disbursing  oMcers. 
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^  Owing  to  the  varying  needs  of  the  Indian  Service  and  the  ne- 
cessity for  meeting  current  conditions,  it  is  often  necessary  to  trans- 
pose the  salaries  of  employees  from  one  appropriation  to  another; 

m  otluT  words,  an  rmployee  whose  salary  on  August  1,  1920,  was 
payable  from  tribal  funds,  and  for  whom  under  the  present  system 
it  would  be  necessary  to  deposit  an  amount  equal  to  2^  per  centum 
of  his  salary  for  the  balance  of  the  present  fiscal  year,  mi<j:ht  on  Sep- 
tember 1  be  paid  from  a  gratuity  appropriation.  The  money  thus  de- 
posited would  be  a  loss  to  the  Indians  whose  funds  are  affected. 

There  is  also  the  added  consideration  that  the  use  of  tribal  funds 
except  in  the  exact  amount  necessary  would  undoubtedly  constitute 
a  l^asis  for  numerous  suits  against  the  Government  by  the  various 
Indian  tribes  affected. 

"  In  view  of  the  above,  your  decision  is  requested  as  to  whether 
the  Indian  Oflice  may  make  deposits  of  tribal  funds,  bnsinjr  such 
deposits  on  the  aflidavits  of  the  disbursing  officers  as  to  the  amounts 
actually  expended,  it  being  understood  that  the  deposits  required 
from  gratuity  appropriations  is  in  nowise  affected  by  this  decision." 

Section  8  of  the  act  of  May  22,  1920,  41  Stat.,  G18,  entitled  "An 
act  for  the  retirement  of  employees  in  the  classi^ed  civil  service, 
and  for  other  purposes/'  provides : 

,  "That  beginning  on  the  first  day  of  the  third  month  next  follow- 
ing the  passage  of  this  act  and  monthly  thereafter  there  shall  be 

deducted  nnd  withheld  from  the  basic  salary,  pay,  or  compensation 
of  each  em})loyee  to  whom  this  act  applies  a  sum  equal  to  2i  per 
centum  of  sucli  employee's  basic  salary,  pay,  or  compensation.  The 
Secretary  of  the  Treasury  shall  cause  the  said  deductions  to  be  with- 
held from  all  specific  appropriations  for  the  particular  salaries  or 
compensation  nom  whicn  the  deductions  are  made  and  from  all 
allotments  out  of  lump-sum  appropriations  for  payments  of  such 
salaries  or  compensation  for  each  fiscal  year^  and  said  sums  shall 
be  transferred  on  the  bonks  of  tlie  Treasury  Department  to  the 
credit  of  a  special  fund  to  be  known  as  'the  civil-service  retirement 
and  disability  fund,'  and  said  fund  is  hereby  approi)riated  for  the 
payment  of  annuities,  refunds,  and  allowances  as  provided  in  this 
act." 

It  is  assumed  that  the  employees  who  are  to  be  paid  from  the 
tribal  trust  funds  authorized  by  the  act  of  February  14,  41 
Stat,  408,  to  be  expended  are  among  those  employees  coming  within 
the  provisions  of  the  retirement  law  of  May  22,  1920,  under  the 
provisions  of  which  it  is  the  duty  of  the  Secretary  of  the  Treasury 
to  have  placed  to  the  credit  of  the  retirement  fund  created  by 
said  act  the.  money  that  will  represent  2i  per  cent  of  the  amount 
to  be  expended  from  August  1,  1920,  to  June  80,  1921,  for  basic 
salary,  pay,  or  compensation  of  persons  to  whom  the  act  applies. 

In  20  Comp.  Dec.,  1059,  it  was  said: 

"  It  may  become  necessary  under  lump-sum  appropriations,  where 
those  to  whom  the  act  applies  are  paid  on  an  nourly  or  piecework 
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basis  and  allotmente  are  made  from  time  to  time  and  for  a  lesser 
period  than  the  fiscal  year,  to  have  reports  made  accordingly,  but 
as  a  general  rule  the  reports  should  be  once  for  the  fiscal  year,  and 
no  refunds  be  made  from  the  special  fund  by  reason  of  reduction 

in  allotments,  lapsed  salaries,  etc.,  subsequent  increases?  in  allotments 
to  be  reported  for  deductions  accordin«;ly.  The  requirement  of 
montidy  deductions  relates  to  payments  to  the  employees,  and  not 
to  the  transfer  of  appropriations." 

The  expenditures  authorized  by  the  Indian  approi)riati<)n  act  of 
February  14  to  be  made  from  tribal  trust  funds  are  lump-sum 
amounts.  You  state  that  the  varyin«r  needs  of  the  Indian  Service 
and  the  necessity  for  meetin<^  current  conditions  make  it  neces- 
sary olttimes  to  transpose  the  salaries  of  employees  from  one  ap- 
propriation to  another;  that  is  to  say,  an  employee  whose  salary 
on  Au<^st  1,  1920,  is  payable  from  tribal  funds  may  have  to  be 
paid  on  September  1  from  some  gratuity  appropriation. 

The  report  of  amount  of  allotments  for  salary,  etc.,  of  persons 
coming  within  the  act,  under  lump-sum  appropriations  and  likewise 
under  tribal  funds  authorizations,  should  ordinarily  be  made  once 
for  the  fiscal  year;  but,  in  view  of  the  representations  made  in  your 
request  for  decision,  it  would  seem  that  an  exception  ought  to  be 
made  in  so  far  as  these  tribal  funds  are  concerned,  and  reports  made 
from  time  to  time  as  the  funds  suffer  a  diminution  on  account  of 
psyment  of  salary,  etc.,  of  employees  to  whom  the  act  applies,  and 
the  procedure  as  outlined  by  you  will  be  a  compliance  with  the 
regulations. 


PAT  07  MATES  IH  THE  NATT. 

The  base  paj  of  mates  fixed  by  Mctton  6  of  the  act  of  May  18, 1920,  41  Stat, 

e02.  at  $126  per  month,  is  not  to  be  Incrensod  hy  2n  per  cent  thereof,  the 
provision  In  tlie  act  of  Mny  13,  35  Stat.,  12S,  for  n  2rfp(-r  cent  increase 

In  tlie  base  pay  of  mates  In  the  Navy,  In  offei-t  liaxiiij:  been  reiwaled  and 
superseded  by  the  act  of  May  18,  1U20 ;  nor  does  the  act  of  May  18,  1920, 
operate  to  grant  to  mates  in  the  Navy  the  right  to  permanent  additioiis  to 
their  bees  pay  that  are  authorised  for  enllated  sien  of  the  Navy  generally 
nnder  Qeoeral  Order  No.  84»  for  contlnaoos  service,  and  for  good-oondnct 
medals. 

Atsiitaat  Comptroller  Yecee  to  the  ieeretary  ef  the  Vavy,  Aagatt  19,  IMO: 

I  have  your  letter  of  June  23,  1920,  requesting  decision  as  to 
whether  under  the  act  of  May  18,  1920,  Mate  William  MacKay, 
United  States  Navy,  is  entitled  to  have  his  "base  pay"  rate  of  $120  , 
per  month  supplemented  by  additions  thereto  as  follows : 

1.  25  per  cent  increase  upon  said  $126  per  month  "  base  pay  "  rate. 

2.  Permanent  additions  to  his  "  base  pay  "  rate  of  $126  per  month, 
to  which  enlisted  men  generallj  are  entitled  to  have  added  to  their 
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"  base  pay  "  rates  under  preceding  legislation,  in  the'fmn  of  Genenl 
Order  Mo.  84  pay,  continuous-service  pay,  and  good-oonduct  medal 
pay. 

3.  If  entitled  to  latter,  whether  entitled  to  10  per  oent  additional 
thereon  under  the  act  of  May  13, 1908, 35  Stat,  128. 

Mate  MacKay's  naval  service  is  stated  in  the  submission  as 
follows: 

^  £nlisted  June  20,  1893,  discharged  Sept.   3,  1896. 

Sept.  4,  1896,  Nov.  18,  1900. 

Mar.  31,  1900,  Nov.  l4,  1907. 

Nov.  15,  1907,      .  Nov.  14,  1911. 

Nov.  16,  1911,  Nov.  14.  1915. 

Nov.  15,  1915,  Nov.  14,  1919. 

Nov.  15,  1919." 

It  was  understood  that  he  was  first  rated  a  mate  on  July  1, 1908.  ' 
The  act  of  May  18, 1920, 41  Stat.,  602,  provides: 

"Sec.  6.  That  commencing  January  1,  1920,  the  following  shall  be 
the  rate  of  base  pay  for  each  enlisted  rating ;  *  *  *  chief  petty 
officers  with  permanent  appointments  and  mates,  $126  per  month; 
•  ♦  •  Provided  further^  That  the  rates  of  base  pay  herein  fixed 
shall  not  be  further  increased  10  per  centum  as  authoriz^  by  an  Act 
approved  May  13,  1908,  nor  by  the  temporary  war  increases  as 
authorized  by  section  15  of  the  Act  approved  May  22,  1917,  as 
amended  by  the  Act  approved  July  11,  1919.'' 

Prior  to  May  18,  1920,  the  *'base  pay"  of  mates  had  been  held  to 
be  at  the  rate  of  $875  per  annum,  consisting  of  their  shore-duty  rate 
under  section  1556,  Revised  Statutes,  $700  per  annum,  with  the  25 
per  oent  increase  aUowed  thereon  under  the  act  of  May  13,  1908,  85 
Stat.,  128, 23  Comp.  Dec.,  279.  The  act  of  May  18, 1920,  supersedes 
or  substitutes  for  said  former  existing  base  pay  rate  that  of  $126 
per  month,  or  $1,512  per  annum,  a  yearly  increase  of  $637  per  annuuL 
As  the  old  bate  pay  rate  of  ^^875  per  annum,  which  the  $iJG  per 
month  superseded,  included  the  *jr>  per  cent  additional,  the  act  of 
May  18,  1920,  operated  to  repeal  the  provision  for  the  25  per  cent 
increase  to  mates  in  the  act  of  May  13,  1908.  Your  first  question  is 
therefore  answered  in  the  negative. 

The  act  of  May  18,  19*20,  fixes  the  "  base-pay  "  rate  of  each  en- 
listed ratinir  it  enuniorates  at  a  specili<'d  amount,  and  includes 
among  the  enlisted  ratin<:s  it  thus  enumerates  the  ratinj^:  of  mate. 
By  preceding  legislation  the  enlisted  men  generally,  whose  base 
pay  rates  it  establishes,  were  already  entitled  to  permanent  add! 
tions  to  their  former  base-pay  ratings  in  tlie  form  of  General  Order 
No.  34,  pay,  continuous-service  pay,  and  good-conduct-medal  pay. 
Their  right  to  said  permanent  additions  to  their  base-pay  rates  is 
established  by  the  act  of  May  18,  1920,  was  not  conferred  by  that 
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Ipjrislation.  It  merely  left  them  in  the  possession  of  previously  ac- 
quired rights  thereto. 

Mfit€s^  upon  the  other  hand,  possess^e(i  no  ri^^ht  to  said  permanent 
additions  previously  to  May  18,  1920,  differing  in  this  respect  from 
enlisted  men  generally.  14  Com  p.  Dec,  457.  In  order  for  them 
to  become  invested  by  the  act  of  May  18,  1920,  with  a  right  to  said 
permanent  additions  express  legislation  to  that  effect  was  necessary. 
The  mere  change  of  their  base-pay  rating,  alonir  with  that  of 
duDges  in  the  base  pay  of  other  enlisted  ratings,  did  not  in  itself 
oonler  cm  mates  the  independent  ri^ts  to  said  permanent  additions 
to  base  pay  which  the  other  enlisted  ratings  already  possessed. 

Year  second  question  is,  therefore,  also  answered  in  the  negative. 

Your  second  question  being  answered  in  the  native,  no  answer  to 
ihetliiid  is  necessary. 


KOVouBU-nzBOHAxas  eftATunr— COAST  gva&h. 

To  entitle  enllstwl  men  of  the  Coast  Guard  to  the  pay  aiid  allowancee  Of  €D- 
ll.ste<l  raen  of  the  Navy  of  corresponding  ratings  and  length  of  service, 
under  section  S  of  thi'  not  of  May  18,  1020.  41  Stat.,  G03.  tliey  become  sub- 
ject to  the  same  reciuirements  and  conditions,  and  as  there  are  no  '»n- 
listments  in  the  Navy  for  a  period  of  one  year,  eidlsted  men  of  the  Coast 
Goard  honorably  discharged  from  a  one-year  enUatment  who  reenliat  fur  a 
period  of  one  year  are  not  entitled  to  honorabMlscharge  gratuity. 

Assistant  Comptroller  Poree  to  Capt.  C.  H.  Jones,  United  States  Coast  Ooard, 
AofQst  18,  1920: 

I  have  your  letter  of  June  22, 1920,  rcquostin^]^  decision  whether  you 
are  authorized  to  pay  the  attached  vouchers  for  reenlistnicnt  gratu- 
ity at  tlie  rates  of  pay  authorized  in  the  act  of  May  IH,  1020,  in  the 
case  of  Yeoman  C.  L.  Brinkley  and  Surfman  H.  W.  Devine,  of  the 
United  States  Coast  Guard,  said  men  having  reaniifited  on  May  7 
and  May  20,  1920,  respectively. 

The  act  of  May  18, 1920, 41  SUt.,  603,  provides  m  follows : 

'^Sio.  8.  That  commissioned  officers,  warrant  officers,  jpetty  officers, 
and  other  enlisted  men  of  the  Coast  Gruard  shall  receive  the  same 
pay,  aUowmnces,  and  inereases  as  now  are,  herein  are,  or  hereafter 
may  be  prescribed  for  corresponding  grades  or  ratings  and  length 
of  sendee  in  the  Navy;  *  * 

The  words  ^  and  increases  as  now  are,  herein  are,  or  hereafter 
aty  be  prescribed  "  indnde  all  increases  provided  in  said  act,  and 
theiefore  main  the  assimflation  as  affected  by  the  increases  of  pay 
provided  for  tiie  personnel  of  the  Navy  apply  to  the  personnel  of 
the  Coast  Guard  from  the  same  time  and  under  the  same  condi- 
tions that  it  applies  to  the  personnel  of  the  Navy,  and  therefore  the 
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i'i«rhts  of  the  men  in  question  to  reenlistment  ^rratuity  is  the  same 
as  the  rights  of  men  of  the  Navy  of  corresponding  grades  and  length 

of  service. 

The  act  of  August  22,  1912,  37  Stat,  3dl,  amending  section  1573, 
jRevised  Statutes,  provides: 

"  If  any  enlisted  man  or  apprentice,  being  honorably  discharfrod, 
shall  reenlist  for  four  years  within  four  months  thereafter,  he  shall, 
upon  presenting  his  honorable  rlisrhar<ro  or  on  accounting  in  a  satis- 
factory manner  for  its  loss,  be  entitled  to  a  gratuity  of  four  months- 
pay  equal  in  amount  to  that  which  he  would  have  received  if  he  had 
been  cniployod  in  actual  service:    *  • 

Prior  to  July  11,  1919,  except  in  cases  of  discharge  by  medical 
survey,  only  men  discharged  at  expiration  of  enlistment  could  be 
given  an  honorable  discharge,  and  the  period  of  enlistment  was  four 
years.  The  act  of  July  11, 1919,  41  Stat.,  139,  provided  that  enlisted 
men  in  the  Navy  and  Coast  Guard  who  had  served  in  the  war  with 
the  German  Government  and  had  been  discharged  in  the  course  of 
demobilization  before  the  expiration  of  their  period  ol'  enlistment, 
whose  ser^'ice  records  would  warrant  such,  should  receive  an  hon- 
orable discharge;  also,  that  any  enlisted  men  of  said  services  who 
had  enlisted  since  February  8,  1917,  and  before  November  11, 1918, 
for  four'years  could  apply  to  the  Secretary  of  the  Navy  and  have 
such  term  of  enlistment  changed  to  a  duration  of  the  war  ^  enlist- 
ment, and  be  granted  an  honorable  discharge. 

It  is  apparent  that  said  act  of  July  11, 1919,  modified  the  require- 
ments for  honorable  discharges,  but  said  modification  applies  only  to 
men  who  had  served  in  the  war  with  the  German  Government  and  is 
effective  for  the  discharge  following  war  service  only.  With  that 
exception,  an  "  honorable  discharge"  is  granted  only  upon  expiration 
of  a  statutory  enlistment. 

It  was  held  in  decision  dated  February  3,  1920,  26  Comp.  Dec, 
028,  that  the  provisions  of  said  act  of  July  11.  1919,  apply  only  to 
men  of  the  Coast  Guard  who  enlisted  "  for  the  i)eriod  of  the  war  not 
to  exceed  three  years."  In  case  of  both  Brinkley  and  Devine,  their 
prior  and  only  enlistment  was  for  one  year  and  was  subsequent  to 
November  11,  1918;  therefore  said  provisions  of  the  act  of  July  11, 
1919,  do  not  apply  to  them. 

The  act  of  July  11, 1919, 41  Stat.,  134,  provides  that^ 

Until  June  80,  1920,  enlistments  in  the  Navy  may  be  for  terms 

of  two,  three  or  four  years,  and  all  laws  now  applicable  to  fbur  year 
enlistments  shall  apply,  under  such  reflations  as  may  be  prescribed 

by  the  Secretary  of  the  Xavy,  to  enlistments  for  a  shorter  period 
with  proportionate  benchts  upon  discharge  and  reenlistment. 

From  the  above  it  is  apparent  that  right  to  honorable  discharge 
under  the  laws  and  regulations  prescribed  for  enlisted  men  in  the 
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Navy,  during  the  period  now  in  question,  is  predicated  on  honor- 
able discharge  received  at  expiration  of  an  enlistment  of  not  less 
than  two  years,  and  reenlistment  for  a  period  of  not  leas  than  two 
years. 

By  the  act  of  May  18,  1920,  which  provides  that  enlisted  men  in 
the  Coast  Guard  shall  receive  the  same  pay  as  prescribed  for 
enlisted  men  of  the  Navy  for  corresponding  ratings  and  length  of 
anrice,  the  same  requirements  are  neoeessry  to  entitle  them  to 
bmionble-discharge  gratuity  that  are  necessary  to  entitle  enlisted 
men  of  the  Navy  to  such  gratuity ;  and  since  there  are  no  enlistments 
in  the  Navy  for  a  period  of  one  year  enlisted  men  in  the  Coast  Guard 
himorably  discharged  from  a  one-year  enlistment  and  reenlistment 
for  a  period  of  one  year  are  not  entitled  to  honorable  discharge 
gratuity. 

Accordingly  you  are  not  authoriased  to  pay  the  vouchers. 


WAX  BISK  nrSUXANCE— C01CPEV8ATI0V  VOB  DEATH— PAYXXHT  OV 
SZ0XB8  BlOOTSftlB  ntOM  TBXED  YXBiOHt. 

Where  a  deith  fSor  which  compensatloii  is  payable  utMler  the  war  risk  Insur- 
ance ;ict  of  October  6,  1017,  as  amended  by  the  net  of  June  25,  1918,  40 
Stat.,  613,  Is  causefl  undor  circnmstancoa  crefttlnc  n  ]oi:n\  Hnblllty  upon 
some  person  other  than  tlie  United  Statps,  and  the  wld<t\v  of  the  deceased 
U  the  only  heneflclarj'.  any  amount  n'covered  or  collected  by  the  United 
States  on  her  damage  claim  against'  such  third  person  assigueU  to  the 
United  Statm  under  the  proTtatoos  of  the  statate,  ia  excess  of  the  aggre- 
gate amount  of  all  compcDaatfoD  payments  which  Aall  have  been  made 
to  her  op  to  the  time  of  her  remarriage  or  death,  may  then  be  paid  to  her, 
or  to  her  estate,  as  the  case  may  be. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  August  18,  1920: 
I  have  your  letter  of  July  30,  1920,  as  follows: 

"  Mrs.  Fred  L.  Davidson,  the  widow  of  Lieutenant  Colonel  Fred  L. 
Davidson,  is  compensable  under  section  300  of  the  war  risk  insurance 
act,  due  to  the  fact  that  her  husband  was  killed  in  line  of  duty  on 
February  6,  19*20,  by  beinir  struck  by  the  fallinir  slt'cl  cMn<)])y  of  the 
Playhou-e  Theater,  New  ^'ork  City.  Under  seetion  I>13  of  the  war 
risk  insurance  act  Mrs.  Davidsoil  must,  as  a  condition  to  pavnient  of 
compensation  by  the  United  States^  when  required  so  to  00  by  the 
Bureau  of  War  Risk  Insurance,  either  assign  her  right  of  action 
against  the  playhouse  or  prosecute  the  same  in  her  own  behalf.  She 
desires  to  be  advised  whetlier,  in  the  event  she  shouM  execute  an 
ns-i^rnnient,  she  would  receive  the  amount  of  the  excess  recovered 
oviT  the  amount  of  the  award  of  compensation,  should  sueli  award 
terminate  by  marriage  or  death  before  the  computed  present  worth 
of  her  compensation  has  been  paid. 

^  It  is  ox  importance  to  beneficiaries  and  to  the  bureau  that  this 
qinestion  be  dennitely  settled.  Your  opinion  is  requested}  therefore^ 
as  to  whether  such  (usbursements  are  authorized." 
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Section  13  of  the  war  risk  insurance  act  of  October  6,  1917,  88 
amended  by  section  18  of  the  act  of  June  25,  1918,  40  Stat,  613, 
provides ; 

"(1)  That  if  an  injurj^  or  death  for  which  compensation  is  pay- 
able under  this  article  is  caused  under  circumstances  creating  a  le<(al 
liability  upon  some  person  other  than  the  United  States  or  the 
enemy  to  pay  damages  therefor^  the  director,  as  a  condition  to  pay- 
ment of  compensation  by  the  Lnited  States,  may  require  the  bene- 
ficiary to  assign  to  the  United  States  any  rit^ht  of  action  he  may  hm 
to  enforce  such  liability  of  such  other  person,  or,  if  it  appean  to 
be  for  the  best  interests  of  the  beneficiary,  the  director  may  reqmre 
him  to  prosecute  tlie  said  action  in  his  own  name,  subject  to  ref- 
lations. The  director  may  require  such  assijz;nment  or  prosecution 
at  any  time  after  the  injury  or  death,  and  the  failure  on  the  part  of 
the  beneficiary  to  so  assign  or  to  prosecute  said  cause  of  action  in 
his  own  name  within  a  reasonable  time,  to  be  fixed  by  the  director, 
shall  bar  any  right  to  compensation  on  account  of  the  same  injury 
or  death.  The  cause  of  action  so  assigned  to  the  United  States  may 
be  prosecuted  or  compromised  by  Oie  director,  and  any  moner 
realized  or  collected  thereon,  less  the  reasonable  expenses  of  such 
realization  or  collection,  shall  be  placed  to  the  credit  of  the  military 
and  naval  compensation  appropriation.  If  the  amount  placed  to  the 
credit  of  such  appropriation  in  such  case  is  in  excess  of  the  amount 
of  the  award  of  compensation,  if  any,  such  excess  shall  be  paid  to 
the  beneficiary  after  any  compensation  award  for  the  same  injury 
or  death  is  made. 

If  a  beneficiary  or  conditional  beneficiary  shall  have  recovered,  as 
a  result  of  a  suit  brought  by  him  or  on  his  behalf,  or  as  a  result 
of  a  settlement  made  by  him  or  on  his  behalf,  any  money  or  other 
property  in  satisfaction  of  the  liability  of  such  other  person,  such 
money  or  other  property  so  recovered  shall  be  credited  upon  any 
compensation  payable,  or  which  may  become  payable,  to  such  bene- 
ficiary, or  conditional  beneficiary  by  the  United  States  on  account  of 
the  same  injury  or  death. 

"(2)  If  an  injury  or  death  for  which  compensation  may  be  pay- 
able under  this  article  is  caused  under  circumstances  creating  a 
legal  liability  upon  some  person,  other  than  the  Ignited  States  or 
the  enemy,  to  pay  damages  therefor,  then,  in  order  to  preserve  the 
right  of  action,  the  director  may  require  the  conditional  beneficiary 
at  any  time  after  the  injury  or  death,  to  assign  such  right  of  action 
to  the  United  States,  or^  if  it  appears  to  be  for  the  best  interests  of 
such  conditional  beneficiary,  to  prosecute  the  said  cause  of  action  in 
his  own  name,  subject  to  r^nlations.  The  failure  on  the  part  of  the 
beneficiary  to  so  assign  or  to  prosecute  the  said  cause  of  action  in 
his  own  name  within  a  reasonable  time,  to  be  fixed  by  the  director, 
shall  bar  any  right  to  compensation  on  account  of  the  same  injury 
or  (h*ath.  The  cause  of  action  so  assigned  may  be  ])r<)secuted  or 
compromised  by  the  director,  and  any  money  realized  or  collected 
thereon,  less  the  reasonable  expenses  oi  such  realization  or  collection. 
Sihall  be  paid  to  such  beneficiary,  and  be  credited  upon  any  future  com- 
pensation  which  may  become  payable  to  such  beneficiary  by  the 
United  States  on  account  of  the  same  injury  or  death. 
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"(3)  The  bureau  shall  make  all  necessary  regulations  for  carry- 
ing out  the  purposes  of  this  section.  For  the  purposes  of  computa- 
don  only  under  this  section  the  total  amount  of  compensation  due 
iny  beneficiary  shall  be  deemed  to  be  equivalent  to  a  lump  sum 
equal  to  the  present  value  of  all  future  payments  of  compensation 
computed  as  of  the  date  of  the  award  of  compensation  at  four  per 
centum,  true  discount,  compounded  annunlly.  Tlie  prohability  of 
the  beneficiary's  death  before  the  expiration  of  the  period  durinji; 
whi(?h  he  is  entitled  to  compensation  shall  be  determined  according 
to  tile  American  Experience  Table  of  Mortality. 

**A  conditional  beneficiary  is  any  person  who  may  become  entitled 
to  compensation  under  this  article  on  or  after  the  death  of  the  in- 
jured person. 

^Nothing  in  this  section  shall  be  construed  to  impose  any  ad- 
minirtrative  duties  upon  the  War  or  Navy  Departments." 

Correct  interpretation  and  application  of  this  section  presents 
some  diificolt  qiie8tioii&  Subsection  (3)  seems  to  sssume  that  the 
BQBiber  of  future  compensation  payments  remaining  to  be  made  at 

die  time  of  the  award  is  definitely  fixed  and  that  the  then  present 
value  of  such  payments  can  be  definitely  ascertained  by  the  method 
of  computation  prescribed  by  this  subsection.  Subsection  (1)  seems 
to  contemplate  that  this  present  value  shall  be  charged  against  any 
amount  realized  or  collected  on  any  damage  claim  for  the  same 
injury  which  may  have  been  assigned  to  the  United  States  under 
the  provisions  of  the  subsection,  and  that  the  excess  of  such  amount, 
if  any,  shall  be  paid  to  the  beneficiary  at  the  time  the  award  is  made. 
This  apparent  assumption  of  subsection  (3)  seems  to  be  uuwar- 
rtnted  by  other  provisions  of  the  compensation  laws. 

Section  301  of  the  war  risk  insurance  act  of  October  6,  1917,  as 
amended  by  section  11  of  the  act  of  June  25,  1918,  40  Stat.,  eil, 
profides: 

**That  if  death  results  from  injury— 
If  the  deceased  leaves  a  widow  or  child,  or  if  he  leaves  a  mother 
or  Irther  either  or  both  dependent  upon  him  for  support,  the  monthly 

fiompensation  shall  be  the  following  amounts : 

"(a)  If  there  is  a  widow  but  no  child,  $*25 ; 
"(b)  If  there  is  a  widow  and  one  child,  $'^r) ; 

"(c)  If  there  is  a  widow  and  two  children,  $42.60,  with  $5  for 
•tch  additional  child  up  to  two  ; 

"(d)  If  there  is  no  widow,  but  one  child,  $20 ; 

"(e)  If  there  is  no  widow,  but  two  children,  $30 : 

"(f)  If  there  is  no  widow,  but  three  children,  $40,  with  $5  for  each 
additional  child  up  to  two ; 

"(g)  If  there  is  a  dependent  mother  (or  dependent  father),  $20, 
or  both,  $30.  The  amount  payable  under  this  subdivision  shall  not 
exceed  the  difference  between  the  total  amount  payable  to  the  widow 
and  children  and  the  sum  of  $76.  This  compensation  shall  lie  pay- 
able for  the  death  of  but  one  child,  and  no  compensation  for  the 
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death  of  a  child  shall  be  payable  if  the  dependent  mother  is  in  receipt 
of  compensation  under  the  provisions  of  this  article  for  the  death  of 
her  husband.  Such  compensation  shall  be  payable  whether  the  de- 
pendency of  the  father  or  mother  or  both  arises  before  or  after  the 

death  of  the  person,  V)iit  no  compensation  shall  be  payable  if  the 
dependency  arises  more  than  five  years  after  the  death  ot  the  person. 

If  the  dentil  occurs  before  dischar're  or  resio:nation  from  service, 
the  United  States  shall  pay  for  burial  expenses  and  the  return  of  the 
body  to  his  home  a  sum  not  to  eiLceed  $100,  as  may  be  fixed  by 
regulations. 

The  payment  of  compensation  to  a  widow  shall  continue  until 

her  death  or  remarriage. 

"The  payment  of  compensation  to  or  for  a  child  sliall  continue 
until  such  child  reaches  the  age  of  eigjhteen  years  or  marries,  or  if 
such  child  be  incapable,  because  of  insanity,  idiocy,  or  being  other- 
wise permanently  helpless,  then  durinjj;  such  incapacity. 

"  Whenever  tiie  compensation  payable  to  or  for  the  benefit  of  any 
person  under  the  provisions  of  this  section  is  terminated  by  the  hap- 
pening of  the  contingency  upon  which  it  is  limited,  the  compensation 
thereafter  for  the  remaining  beneficiary  or  beneficiaries,  if  any,  shall 
be  the  amount  which  would  have  be^  payable  to  them  if  they  had 
been  the  sole  oricrinal  beneficiaries. 

"As  between  the  widow  and  the  children  not  in  her  custody,  and  as 
between  children,  the  amount  of  the  compensation  shall  be  appor- 
tioned as  may  be  prescribed  by  regulation. 

'^The  term  *  widow'  as  used  in  this  section  shall  not  include  one 
who  shall  have  married  the  deceased  later  than  ten  years  after  the 
time  of  injury,  and  shall  include  a  widower,  whenever  his  condition 
is  such  that,  II  the  deceased  person  were  living,  he  would  have  beeu 
dependent  upon  her  for  support.'' 

It  would  seem  that  in  no  case  can  the  number  of  future  payments 
which  will  become  due  to  any  beneficiary  be  definitely  determined  at 
the  time  the  award  is  made,  or  their  present  value  be  accurately 
conijnited  upon  the  basis  prescribed  by  subsection  (3)  of  section  318 
hereinbefore  quoted.  However  that  may  be,  suljsection  (3)  expressly 
declares  that  its  provisions  are  for  the  purpo.se  of  computation  only 
They  are  therefore  not  to  lie  taken  as  otherwise  limitin<r  or  qualifyinfr 
the  evident  <reneral  intent  of  the  seetion  that  all  e.xeess  amounts 
realized  or  coUected  l)v  the  United  States  on  dainai^e  claims  assigned 
under  the  terms  of  the  section  sliall  be  paid  to  tlie  beneficiary,  or 
beneficiaries,  who.se  claims  are  covered  by  the  jud«^ment  or  com- 
promise. If  this  excess  can  not  be  determined  in  advance  and  in  ac- 
cordance with  the  method  of  computation  prescribed  by  subsection 
(3)  I  see  no  reason  why  it  may  not  be  ascertained  and  paid  after 
the  compensation  rights  of  the  beneficiary,  or  beneficiaries,  whose 
claim,  or  claims,  have  been  included  in  and  covered  by  the  judgment 
or  compromise  shall  have  ceased  so  that  the  excess  can  be  accurately 
determined. 
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In  the  flpecifio  ease  sobmitted  if  Mrs.  Davidson  is  the  sole  oom- 
poisatioii  benefieiaiy  I  see  no  reason  why  any  amount  recovered  or 
coUected  by  the  United  States  on  her  damage  claim  assigned  under 
section  818,  in  excess  of  the  aggregate  amount  of  any  compensation 
ptjments  which  shall  have  been  made  to  her  up  to  the  time  of  her 
niDarriage  or  death,  may  not  then  be  paid  to  her,  or  to  her  estate,  as 
the  case  may  be. 

Decision  can  extend  no  further  at  this  time  upon  the  facts  sub- 
mitted. Your  submission  does  not  disclose  what  measures,  if  any. 
will  be  taken  to  protect  the  interests  of  the  Government  in  case  lliere 
are  children  or  dependent  ])arents  "who  will  still  be  entitled  to  i-oni- 
pensation  after  the  remarriage  or  death  of  the  widow,  and  who 
also  mav  have  a  claim  for  damafjes  on  account  of  the  iniury.  If  a 
decision  on  this  point  is  desired  a  fuller  statement  of  facts  will  be 
necessary. 


tMnanan  ixox  lump-sttm  appropriations  to  mx  taoavoxxb 

CAUSED  BT  &SXI&£]C£NT. 

Tlie  compensation  that  may  be  paid  to  an  employee  promoted  or  transferred 
to  lUI  a  Tscancy  caused  by  retirement  ot  an  employee  under  tbe  act  of 
Hay  22, 1920.  41  Stat,  614,  who  was  paid  from  a  Inmp-sam  appropriation. 
Is  not  affected  in  any  maimer  Iqr  the  proTlslons  of  the  retirement  act  nor 

necesfsarlly  limited  to  the  amonnt  received  by  the  retired  employee,  but 
Is  entirely  controlled  nnd  liiuitod  by  the  act  of  Aumist  26,  1012,  as  miioiided 
by  the  act  of  March  4,  1013,  37  Stat.  790.  prohibiting  paymont  from  Iiiinp- 
sam  appropriations  for  i)ersonal  services  in  excess  of  that  paid  for  the 
same  or  similar  services  during  the  preceding  fiscal  year,  under  the  pro- 
ihimm  of  which  there  most  be  a  enbetantial  change  in  the  character  of 
the  service  to  be  rendered  to  authorise  a  higher  rate  of  compensation. 

Comptroller  Warwick  to  the  Secretary  of  Commerce,  August  19,  1920: 

I  have  your  letter  of  August  12, 1^,  requesting  decision  whether 
by  reason  of  the  retirement  of  an  employee  paid  at  tiie  rate  of  $570 
per  annum  under  the  provision  in  the  appropriation  for  office  ex- 
penses, Coast  and  Geodetic  Survey,  fiscal  year  1921,  act  of  June  5, 
1^,  41  Stat.,  930,  for  ^'not  exceeding  $4,000  for  extra  labor,"  a 
portion  of  the  salary  of  the  retired  employee's  place  may  be  used 
as  g  portion  of  the  salary  of  another  employee,  or  whether  it  must 
KDitin  at  the  end  of  the  fiscal  year  as  an  unexpended  portion  of  the 
HfXIO  a])propriated  for  extra  labor." 

Ton  state  there  is  also  a  temporary  employee  at  the  rate  of  $480 
per  annum  and  it  is  desired  to  obtain  one  really  competent  employee 
to  take  his  place  and  the  place  of  the  temporary  employee.'' 
The  act  of  May  22, 1920,  41  Stat.,  617  provides: 

"That  no  person  oniploA'ed  in  the  executive  departments  within 
the  District  of  Columbia,  retired  under  the  provisions  of  this  Act 
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during  the  fiscal  year  ending  June  30,  1921,  shall  be  replaced  by 
additional  employees,  but  if  uie  exigencies  of  the  serrioe  so  require, 
places  made  vacant  by  such  retirement  may  be  filled  by  promotion 
or  transfer  of  eligible  employees  already  in  the  service." 

The  net  result  of  the  oi)eration  of  this  provision  must  he  that 
there  is  one  less  employee  in  active  service  of  the  Goveyiment  by 
reason  of  the  retirement  of  an  nnployee,  20  C'omp.  Dec.,  1079.  It 
does  not  control  the  pay  uhich  may  be  paid  employees  under  lump- 
sum appropriations.  That  is  a  matter  in  wliicli  tlie  i)rovisions  of  the 
act  of  August  2C.  1012,  as  amended  by  the  act  of  March  4,  1913,  37 
Stat.,  790,  are  for  administrative  consideration  and  application. 

The  question  simply  resolves  itself  into  whether  an  employee  pro- 
moted or  transferred  to  the  place  vacated  by  the  retired  employee 
may  be  paid  at  a  higher  rate  of  compensation  than  that  at  which 
the  retired  employee  was,  and  this  is  answered  as  prohibited  by  the 
act  of  August  26,  1912,  unless  there  is  a  substantial  change  in  the 
character  of  the  service  to  be  rendered  therein.  If  the  combination 
of  the  two  places  mentioned  causes  such  a  change  in  the  service, 
which  is  a  question  to  be  determined  administratively  and  should  be 
certified  accordingly,  a  higher  compensation  is  authorized. 


AKSBICAV  SEAIKBV  DZSCSAEaSD  FOB  ILLNESS  OB  ZHIUBT  ZV  70BEIOH 

POETS. 

Under  the  act  of  Aufirust  21,  1916,  3i)  Stat.,  529,  seamen  shipped  on  an 
American  vessel  from  u  point  In  the  ranama  Canal  Zone  are  entitled  to  the 
same  protection  and  relief  provided  by  statute  for  seamen  shipped  on  an 
American  vessel  from  a  port  of  the  United  States. 

TbB  right  of  an  American  seaman  to  expeosea  of  hla  maintenance,  indndtng 
medical  treatment  and  rabslstenceb  and  return  to  tbe  United  States  when 
dlsdiaried  on  account  of  Injury  or  Ulness  Incapacitating  htm  for  servlcs^ 
as  provided  by  section  4581,  Revised  Statutes,  as  am^ded,  la  limited  to  the 
time  he  can  be  returned  to  the  United  States,  and  if  the  seaman  elects  not 
to  return  to  tho  United  States  wheo  an  opportunity  is  offered  him,  his  ri^t  to 
maiuteuance  termioatea. 

Oomytroller  Warwlok  to  the  Seotetaiy  of  State,  Augast  IS,  19t0: 

I  have  your  letter  of  August  12,  requesting  decisioii  as  follows; 

"  The  department  encloses  for  your  consideration  a  copy  of  a 
despatch  dated  July  8,  1920,  from  the  American  consul  at  Antofa- 
^usta,  Chile,  requesting^  instructions  relative  to  the  relief  of  Oscar 

Kivero,  a  citizen  of  Chile,  who  sicjned  on  as  a  memher  of  the  crew 
of  the  steamship  Cottonwood  at  Balboa,  Canal  Zone,  on  February  1, 

The  despatch  does  not  indicate  the  port  at  which  the  seaman  was  to 
be  disfhar«j:ed.  Mr.  Rivero  was  injured  on  February  18  while  the 
vessel  was  on  the  high  seas  and  on  February  19  the  master  of  the 
vessel  sent  him  to  a  hospital  at  Antofagasta.  The  consul  reports 
that,  inasmuch  as  tlie  seaman  was  not  in  a  position  to  continue  the 
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voyage  he  was  discharged  and  the  exuenses  of  his  cure  and  return 
to  the  United  States  were  assumed  by  tne  consul. 

Before  Mr.  Rivero  was  entirely  cured,  he  left  the  hospital  in 
which  he  had  been  placed  by  the  master  and  went  to  a  private 

board  in  fr  house  where  he  consulted  a  local  physician  regarding  his 
health  and  engaged  this  physician  without  consulting  the  consul. 
The  consul  now  desires  to  be  informed  as  to  whether  or  not  the  ex- 
penses of  the  private  physician  employed  by  the  seaman  should  be 
paid  by  the  Government.  It  appears  that  the  consul  has  not  yet 
paid  tne  bills  and  will  await  instructions  before  making  any  ex- 
penditures. 

''The  Department  would  be  pleased  to  receiye  an  expression  of 
your  opinion  as  to  whether  or  not  the  consul  at  Antofagasta  should 
pay  the  expenses  incurred  by  the  seaman  at  the  hospital  in  which 
he  was  placed  by  the  master  of  the  Cottonwood  and  also  as  to  whether 
or  not  the  consul  should  nay  the  expenses  incurred  by  the  seaman 
after  leaving  the  hospital. 

The  first  question  presented  is  whether  a  citizen  of  a  foreign 
country  shipped  as  a  member  of  the  crew  of  an  American  vessel  at 
Balboa,  Canal  Zone,  is  an  American  seaman  within  the  meaning 
of  the  statutes  providing  for  the  relief  of  distrensed  American 
seamen. 

It  was  held  in  8  Comp.  Dec.,  545,  that^ 

Seamen,  whether  citizens  of  the  United  States  or  foreigners,  who 
are  regularly  shipped  in  an  American  vessel  in  a  port  of  uie  United 
States,  or  such  persons  as  come  under  the  provisions  of  section  2174 
of  the  Bevised  Statutes,  are  considered  American  seamen.** 

Section  9  of  the  act  of  August  21,  1916,  80  Stat.,  529,  provides: 

"The  laws  relating  to  the  seamen  of  vessels  of  the  United  States 
on  foreign  voyages  shall  apply  to  seamen  of  all  vessels  of  the  United 
States  at  the  I'anama  Canal  Zone,  whether  such  vessels  be  registered 
or  enrolled  and  licensed,  and  the  powere  in  respect  of  such  seamen 
of  such  vessels  bestowed  by  law  upon  consular  officers  of  the  United 
States  in  foreign  ports  and  upon  shipping  commissloiusxs  in  ports 
of  the  United  States  are  hereby  bestowed  upon  the  shipping  com- 
missioner and  deputy  shipping  commissioners  on  the  Panama  Canal 
Zone." 

It  seems  dear  that  a  seaman  shipped  on  an  American  vessel  at  a 
point  in  the  Panama  Canal -Zone  is  to  be  put  on  an  equal  footing 
with  seamen  shipped  in  an  American  vessel  in  a  port  of  the  United 
States  and  is  to  be  considered  as  an  American  seaman  within  the 
meaning  of  the  laws  for  the  protection  and  relief  of  American 
seamen.  See  23  Comp.  Dec,  10. 

Section  4581,  Revised  Statutes,  as  amended  by  the  acts  of  Decem- 
ber 21, 1898.  30  Stat.,  759,  March  4,  1915,  38  Stat.,  1185,  provides: 

a*  «  «  j£  ^j^g  seaman  is  discharged  un  account  of  injury  or 
illness,  incapacitating  him  for  service,  the  expenses  of  his  malnte- 
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nance  and  rotiiin  to  the  Ignited  States  shall  be  paid  from  the  fund 
for  the  Biaiutenance  and  transportatioii  of  destitute  American 
seauien. 

•  •  «  •  *  • 

Any  charge  for  tneatment  and  subsistence  df  the  seaman  in  this 
case  prior  to  his  discharge  by  the  consul  at  Antofagasta  is  properly  j 
chargeable  to  the  master  of  the  Cottonwood, 

After  the  discharge  of  the  seaman  he  is  entitled  under  sectbn 
4581,  Bevised  Statutes,  as  amended,  to  maintenance  and  return  to  the 
United  States.  Under  maintenance  may  properly  be  included  neces- 
sary treatment  and  subsistence.  j 

The  right  to  maintenance  is  only  until  such  time  as  the  seaman 
can  be  returned  to  the  United  States.  If  the  seaman  elects  not  to 
return  to  the  United  States  when  uu  opportunity  is  offered  him, 
his  right  to  maintenance  terminates. 

You  are  advised  that  payment  is  authorized  from  the  appropriji 
tion  for  relief  and  protection  of  American  seamen,  on  properly 
supported  voucliei-s,  of  the  reasonable  expenses  of  treatment  an«l 
subsistence  from  the  date  of  discharge  of  the  injured  seaman  to  the 
date  on  which  he  could  have  been  returned  to  the  United  States. 


BBXISF  TO  PVBUC  BVXUIXVO  C0HTEAC90S8  BVE  TO  WAft  GOHDITZOirS. 

Wbere  a  public  building  contractor  Ims  established  his  right  to  rolmbnrpement 
for  Increased  costs  due  to  war  conditions  under  the  art  of  August  ~'k  1019.  i 
ns  amended  by  the  act  of  March  0.  1920,  41  Stat.,  507,  prior  to  final  <om-  I 
pletion  of  the  contract,  and  .shows  tliat  lo.ss  will  continue,  the  amount  of  ! 
the  Ion  already  e.stublisl)cd  may  be  paid  prior  to  couipletion,  but  not  any  ' 
anticipated  loss,  provided  the  established  lom  for  which  reimburBeraent  to  I 
made  Is  dearly  separable  from  any  futnre  question  of  its  being  a  loss.  j 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  August  20.  1920:  ' 
I  have  your  letter' of  Au<rust  14,  1920,  inquirinp^  whether  parti:jl  ! 
payment  of  claim  for  losses  on  a  public  building  contract  would  l)e  j 
authorized  under  the  provisions  of  the  act  of  Au«ru.st  25,  1919,  as 
amended  by  the  act  of  March  6,  1920,  41  Stat.,  281,  507,  in  view  of  | 
the  contract  not  yet  being  completed  and  it  not  yet  being  possible  to 
stat«  the  full  loss. 

The  enactments  required  claims  to  be  filed  within  three  months 
from  August  25,  1919,  and  the  authority  is  to  pay  "any  and  all 
loss  and  expense   *   *  *   in  excess  of  the  amount  which  saeh  | 
contractor  or  subcontractor  may  receive  under  the  terms  of  bis 
contract  or  subcontract  *  • 

A  compliance  with  these  requirements  suggests  that  a  oontractor 
must  state  the  loss  already  suffered  and  where  the  oontriiet  has  not 
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been  completed  sliow  that  such  loss  will  continue.  The  future  lofiS 
anticipated  is  not  such  u  ci^Ttainty  as  to  permit  its  payment,  but  in 
so  far  as  losses  have  already  been  established  there  is  no  reason  why 
they  shf)uld  not  be  paid  if  they  are  clearly  separable  from  any 
future  question  of  their  beinjr  a  loss.  The  payments  under  the  con- 
tract will.be  such  presumably  that  in  the  final  adjustment  no  more 
will  be  paid  than  the  contractor  is  properly  entitled  to. 


ntlYATB  PmOFBBTT  1IAMA0I9  BT  ABXT. 

In  the  settlement  of  claims  for  (latna^rj^  to  or  loss  of  lu  ivate  proporfy  Inrlflont 
to  the  training,  practice,  optM'ntion,  or  nmltiteiuuico  of  the  Army  uniler 
the  act  of  July  11,  1919,  41  Stat,  119,  the  (jue.stion  as  to  fault  or  negli- 
gence on  the  part  of  any  olDcer,  flDUsted  man,  or  employee  In  the  MUItarjr 
EstabUthment  is  not  itaateiial  so  fiar  as  the  dalmanrs  rights  are  oon- 
eeraed  when  the  absence  of  fault  or  negligence  on  the  part  of  datmant 
hss  been  established  and  eompUance  has  been  made  with  the  other  require^ 
meats  of  the  statute. 

Msioa  by  Comptroller  Warwick,  Aagutt  SO,  1980: 

The  Auditor  for  the  War  Department  has  submitted  for  approval, 

disapproval,  or  modification  his  decision  of  Au^j^ist  13,  1920,  makin«r 
what  he  terms  an  ori urinal  construction  of  the  act  of  July  11,  1919, 
41  Stat.,  119,  which  provides: 

Claius  fob  diamagss  to  and  loss  of  fritatb  fbofertt. 

"For  payment  of  claims  for  dama^  to  and  loss  of  private  prop- 
erty incident  to  the  training,  practice,  operation,  or  maintenance 

of  the  Army  that  have  accrued  or  may  hereafter  accrue  from  time 
to  timo  to  he  immediately  available  and  to  remain  available  until 
expendeil:  Provided,  That  settlement  of  such  claims  shall  be  made 
by  the  Auditor  for  the  War  Department  upon  the  approval  and 
recommendation  of  the  Secretary  of  War  where  the  amount  of 
damages  has  been  ascertained  by  the  War  Department  and  payment 
thereof  will  be  accepted  by  the  owners  of  the  property  in  full  satis- 
fiction  of  sach  damages,  $40,000." 

The  auditor  has  construed  the  act  as  follows: 

"The  liability  of  the  Government  to  re5?pond  in  dama^res  incident 
to  the  traininL',  practice,  etc.,  of  tlio  Army  is  based  upon  the  pro- 
visions of  this  law.  Prior  to  the  enactment  thereof  and  of  similar 
laws  it  was  well  settled  that  the  United  States  was  not  liable  for  such 
negligent  acts  of  its  officers  or  employees.  This  and  other  similar 
stUates  provide  a  remedy  where  none  existed  heretofore.  It  is  in 
derogation  of  the  well-established  legal  principle  that  the  sovereign 
can  not  be  held  liable  for  a  tort,  and  must  therefore  be  strictly 
construed.   20  Comp.  Dec,  148,  374. 

"Therefore,  what  is  the  extent  of  the  liability  of  the  United  States 
tinder  this  statute^  Is  it  resix^nsihle  for  all  damages  caused  l)y  the 
service  mentioned  in  the  law,  or  is  its  liability  the  same  under  the 
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law  as  the  oonunon  law  liability  of  a  piiyate  indiyidoal  or  oorpora- 
tion?  It  has  been  held  that  statutes  are  not  to  be  considered  as 
alterinf?  the  common  law,  or  as  making  any  innovation  therein,  fur- 
ther than  their  words  purport.    Shaia  v.  Railroad  Co.,  101  U.  S-,  557. 

"Where  the  proximate  cause  of  an  accident  which  resulted  in 
damage  is  the  negligence  of  the  driver  of  an  Army  truck  engajrcd 
at  the  time  of  the  accident  in  the  performance  of  oliicial  duties,  the 
damage  so  occasioned  is  reimbursable  under  the  provisions  of  the  act 
(su])rii).  26  Comp.  Dec.,  517.  Conversely,  if  there  is  no  negligence 
on  the  part  of  the  agent  or  employee  of  the  United  States  the  Gov- 
ernment is  not  liable  for  the  damage  and  reimbursement  can  not 
be  miule  therefor  under  that  authority. 

"On  December  31,  1919,  an  Army  truck  returning  from  Camp 
Meade  proceeding  west  on  H  Street  started  to  turn  nortli  on  7th 
Street,  but  the  driver  decided  to  continue  west  on  IT  Street  and  in 
turning  back  the  steering  arm  broke  and  before  the  machine  could 
be  stopped  it  struck  an  electric  arc  pole  belonging  to  the  Potomac 
Slectric  Power  Co.,  of  this  city,  snapping  it  ofT near  the  base.  The 
steering  arm  showed  evidence  of  an  incomplete  break  but  it  could 
not  be  determined  whether  it  was  an  original  defect  in  the  material 
or  due  to  wear  and  tear. 

"The  said  company  has  presented  its  bill  for  reimbursement  of 
the  cost  of  restoring  the  arc  pole  to  its  original  conditi(m.  The 
driver  of  the  truck  was  lawfully  pursuing  his  orderly  course  and 
was  in  no  way  negligent.  The  local  police  authorities  decided  that 
he  was  without  fault.  The  proximate  cause  of  the  damage  was  the 
defective  steering  arm  of  the  truck  and  should  that  defect  have  been 
laiown  of  to  the  employee  there  would  have  been  some  de^e  of 
liability  on  the  part  of  the  United  States  for  failure  to  repair  same 
before  using  the  vehicle.  However,  the  record  shows  that  it  was 
a  latent  defect  and  could  not  have  been  discovered  uj)(>n  examination 
of  the  machine.  It  must  therefore  be  concluded  that  the  accident 
was  unavoidable  for  which  imder  the  common  law  a  private  indi- 
.  vidual  or  corporation  would  not  be  le^lly  liable.  There  being  no 
common  law  liability  of  a  private  individual  or  corporation,  I  am 
of  the  opinion  and  so  decide  that  the  liability  of  the  Ignited  States 
is  fixed  in  the  same  manner  and  is  not  increased  by  the  above  quoted 
law.   Therefore,  the  claim  should  be  disallowed." 

In  my  decision  of  Febniary  21,  1920,  to  the  Secretary  of  War, 
a  copy  of  which  was  sent  to  the  auditor,  it  was  held — 

This  provision  has  Tbeen  the  subject  of  several  decisions  by  this 
office  and  said  decisions  are  uniformly  consistent  with  each  other 

and  would  appear  sufficiently  to  set  forth  the  principles  to  be  ap- 
plied in  the  settlement  of  claims  arising  under  said  provision.  1 
have  given  careful  consideration  to  the  nienionindum  prepared  by 
the  dudgo  Advocate  General  but  lind  therein  no  suflicient  justifica- 
tion for  a  departure  from  the  princi})les  announced  and  applic«i  in 
the  decisions  of  November  8,  1919.  and  December  22,  1919,  26  Comp. 
Dec,  371  and  517,  and  the  unpublished  decisions  of  December  1ft, 
1919,  and  January  26, 1920,  on  the  appeals  of  Welch  and  Gramlich, 
respectively. 
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"In  the  settlement  of  claiuis  under  the  provision  in  question  it  is, 
of  ooui8e,'neoeG8ary  to  detdrmine  whether  the  damage  was  the  re- 
sult of  fault  or  negligence  on  the  part  of  the  daimant.  But  having 
Mtabll<:hed  the  ahsence  of  such  fault  or  negligence  on  his  part  and 

ascertained  the  amount  of  the  dama^res,  and  that  payment  thereof 
will  he  accepted  in  full  satisfaction,  the  only  remainin2:  question  for 
deteminution,  in  so  far  as  the  chiiniant's  ri«rhts  arc  concerned,  is 
wluthcr  the  thuna<re  was  incident  to  the  trainin<x,  practice,  operation, 
ur  mamtenunce  of  the  Army.  The  (juestion  as  to  fault  or  negligence 
on  the  part  of  any  officer,  enlisted  man,  or  employee  in  the  Military 
Egttblishment  is  not  material  except  when  the  provisions  of  the 
105th  artide  of  war  can  be  applied  or  in  connection  with  discipli- 
nan'  or  other  administrative  action. 

"If  the  damajre  is  in  fact  caused  bv  an  activity  incident  to  the 
traininfr,  {)ractice,  operation,  or  maintenance  of  the  Army,  it  is  not 
nectary  to  show  that  the  risk  was  peculiar  to  the  activities  of  the 
Army  and  that  damages  of  like  character  would  not  ordinarily 
result  from  the  activities  of  civilians." 

In  the  unpublished  decision  of  December  15,  1019.  in  the  matter 
of  an  appeal  by  John  J.  Welch  from  a  disallowance  by  the  auditor 
of  his  claim  for  damages  arising  under  said  act,  the  damages  were 
caused  by  an  unavoidable  accident  and  the  auditor's  disallowance  of 
the  claim  was  overruled. 

The  principles  that  goTem  daims  such  as  that  before  the  auditor 
which  was  the  subject  of  his  present  construction  are  well  settled 
md  do  not  agree  with  the  condusions  reached  in  his  said  decision. 
His  decision  is  disapproved. 


TEAHSPOATATIOV  OV  WIVES  OY  SOLDIBftS  7E0X  SmtOPB. 

The  term  '*  soldiers  "  as  used  in  the  act  of  June  5,  1920,  41  Stat,  102(3,  authoriz- 
ing the  Seeretary  of  War  to  pay  for  tbe  transportation  firom  Bhirope  to 
the  United  States  of  tbe  wives  of  soldiers  who  became  sadi  wblle  the  sol- 
dtes  were. In  Burope^  Indndes  only  noncommissioned  officers,  mnsldans, 
artlficprs,  privates,  and  other  enlistod  men,  therefore  oommlssloned  officers 
of  tbe  Army  are  not  entitled  to  tbe  benefits  of  tbe  act 

OmytrsUer  Wanrttk  to  Uevt.  E.  B.  Boitetter,  Valted  States  Amy,  Aagiist  tO, 
IMO: 

I  have  your  letter  of  the  12th  instant'  submitting  a  voucher  in 
fmr  of  the  Holland  American  Line  of  steamers  for  the  sum  of  $170 
coming  transportation  fumidied  Mrs.  N.  C.  Scott,  wife  of  Second 
Lieut.  Harlan  W.  Scott,  A.  S.  S.  C,  on  the  steamship  Rotterdam^ 
trriving  February  17,  1919,  from  Brest,  France,  to  New  York,  and 
requesting  decision  whether  same  is  payable  under  a  provision  found 
in  the  deficiency  appropriatiou  act  of  June  5,  1920,  41  Stat.,  1026, 
reading  as  follows : 

"Transportation  of  the  Aumy :  The  Secretary  of  War  is  author- 
ized to  pay  for  the  transportation  from  Europe  to  the  United  States 
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of  the  wives  of  soldiers  who  became  such  while  the  soldiers  were  in 
Europe.  The  payment  therefor  shall  be  made  from  funds  appro- 
priated for  the  transportation  of  the  Army  and  its  supplies  and 
at  the  per  capita  rates  agreed  upon  for  the  transportation  of  the 
troops." 

Yon  state  your  doubt  exists  as  to  whether  an  officer  is  a  soldier 
within  the  meaning  of  said  act. 

There  can  be  no  doubt  but  that  an  officer  is  a  soldier,  but  he  is  sel- 
dom referred  to  as  such  in  legislation.  When  legislation  is  intended 
to  include  an  officer  the  language  usually  is  ^  officer  and  soldier  or 
**  officer  and  enlisted  man."  In  the  legislation  quoted  I  am  inclined 
to  the  opinion  that  tlie  word  "  soldier  "  is  not  used  in  any  broader 
sense  than  as  used  in  section  1342  of  the  Revised  Statutes.  The 
statute  there  provides  that  the  word  soldier,"  as  found  in  the  rules 
and  articles  of  war,  shall  be  understood  to  include  noncommissioned 
ofii'  ers,  musicians,  artificers,  and  i)rivates,  and  other  enlisted  men. 
It  is  in  this  sen^sc,  I  think,  that  the  word  is  used  in  the  act  of  June 
5,  11)20.  and  such  Iteinir  the  case  payment  of  the  voucher  submitted 
to  you  is  not  authorized. 


RETIREMENT  OP  EMPLOYEES  IN  THE  CLASSIPIED  CIVIL  SERVICE- 
PANAMA  CANAL. 

EmpIoytH's  of  the  rniiaum  ('nii.il  affected  by  the  retirpnicnt  net  of  May  22,  1020, 
41  Stat..  (114,  may  be  paiil  no  more  than  07i  i»er  cent  of  base  i)ay  for  leave 
of  absence  or  UT^  per  cent  of  uiiy  cash  comiirutation  thereof  on  termina- 
tion of  services  or  otherwise  gruuteU  ou  or  after  August  1,  1920,  under  regu- 
lations governing  leave  of  absence  for  such  employees,  regardless  of  the 
time  the  leave  was  earned,  whether  prior  or  subseQuent  to  August  1,  1920, 
except  where  leave  Is  commnted  because  of  termlDatloD  of  service  and  the 
employee's  compensation  lins  not  theretofore  been  nlTected  by  the  retirement 
deductions,  In  which  case  the  full  cash  payment  for  the  accumulated  leave 
may  be  paid. 

Comptroller  Warwiek  to  the  Ooveraor  of  the  Panama  Canal,  August  SO,  IMO: 

I  have  your  letter  of  August  3,  1920,  relative  to  retirement  deduc- 
tions in  connection  with  leave  of  employees. 

The  regulations  authorize  the  accumulation  of  leave  and  for  cash 
commutation  of  leave  earned  in  the  same  year  in  which  it  is  taken, 
to  be  paid  for  at  the  rate  received  when  the  leave  is  taken;  and  where 
taken  after  the  year  in  which  it  was  earned,  to  be  paid  for  at  the  rate 
of  pay  at  the  end  of  the  tenth  month  of  the  service  year  in  which  the 
leave  was  earned. 

These  regidations  determine  the  compensation  during  the  leave 
period  and  if  the  employee  is  otherwise  subject  to  the  retiiement  pro- 
visions of  the  act  of  May  22,  1920,  41  Stat.,  G14,  no  more  than  97i 
per  cent  of  such  compensation  is  authorized  to  be  paid. 
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A  furtlier  question  seems  to  be  suggested,  however,  by  the  state* 

moA  in  the  submission  that  it  is  not  clear  whether  any  amount 
shouJd  be  deducted  from  payments  made  to  employees  for  leave 
which  was  accuinuluied  prior  to  the  date  the  deduction  became  ef- 
fective—that is,  August  1,  1920." 

The  error  here  is  in  assuming  that  the  employee  is  now  riMUMving 
conii>ensation  wliich  he  had  been  deprived  of.  Wlu'ie  h'avo  ac- 
cumulates, the  employee's  status  is  that  of  lia\  ing  i)eea  held  to  service 
instead  of  being  relieved  of  service  with  compensation;  but  where 
held  to  service,  compensation  is  tlien  paid  and  it  is  the  com|)ensation 
for  that  period  of  service.  The  compensation  during  the  leave 
flttbsequently  taken  makes  compensation  for  this  subsequent  period 
and  is  not  compensation  for  the  period  during  which  the  leave  was 
earned,  although  the  compensation  during  that  i>eriod  may  form  the 
bios  of  the  compensation  during  the  period  of  leave  when  actually 
taken  or  where  commuted.  The  fact  therefore  that  leave  may  have 
been  earned  prior  to  August  1, 1920,  has  no  bearing  on  the  question. 
The  employee  has  received  full  compensation  for  the  period  prior 
Co  August  1,  1920.  The  leave  compensation  is  for  a  period  after 
Aagart  1,  1920,  and  so  more  than  97j  per  cent  thereof  may  be 
paid. 

Where  leave  is  commuted  because  of  termination  of  service,  the 
employee  likewise  may  be  paid  ordy  i^T.^  per  cent,  but  the  practical 
question  arises  here  as  in  all  cases  of  termination  of  service  whether 
the  full  compensation  may  not  be  paid,  so  as  not  to  multiply  claims 
for  refund.  I  consider  such  full  payment  proper,  where  the  em- 
ployee's compensation  has  not  theretofore  been  of  only  97J  per  cent 
in  accordance  with  the  retirement  act.  Where  the  compensation  has 
come  under  the  retirement  act,  the  employee  will  apply  for  refund 
and  uniformity  suggests  that  the  final  payment  on  termination  of 
service  be  likewise  only  97^  per  cent*  This  further  appears  desirable 
hy  reason  of  refunds  being  based  on  service  records  rather  than  on 
pay  roll  accounts,  and  a  division  in  the  payments  unless  properly 
guarded  in  the  service  record  may  result  in  refund  allowances  for 
the  full  period  to  termination  of  service,  and  thus  involve  a  duplicate 
payment  of  compensation  for  the  period  100  per  cent  paid  on 
tennination  of  service. 

The  paying  only  97}  per  cent  on  tennination  of  service  has  the 
effect  of  to  that  extent  saving  the  administrative  appropriation,  but 
the  saving  is  so  small  I  believe  it  is  overbalanced  by  the  claims  it 
imltiplics  wliere  there  Itas  been  no  prior  deductions,  as  stated,  and 
that  in  such  case  the  eml^loyee  should  be  paid  in  fulL 
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RETAINED  PAY— KA&INE  COKFS  EESERVE. 

On  :i!ul  uftor  July  1,  1920.  th»>  base  rates  uf  iiay  for  conipatiug  retainer  pay 

fV»r  iiu'inluTs  (if  rlu»  Fleet  Marine  Con's  Reserve  and  Marine  Corps  Keserve 
nn-  I!  »■  liasc  rates  of  pay  jirovidcd  in  llie  net  of  .June  4.  II  Stat.,  701. 

for  cnlisrcfl  men  of  the  Army  on  ihe  active  list,  wliicli  by  assiinilating 
stiitutes  exteiuls  to  the  Murine  CorjMj. 

Assistant  Comptroller  Foree  to  Lieut  8.  F.  BIrfhriglit,  Vnlted  States  Karlae 
Corps,  Aninut  20,  1920: 

By  reference  of  the  Judge  Advocate  General,  Navy  Department, 
i  have  your  request  for  decision,  as  follows: 

^  There  are  before  this  office  lor  settlement  (card  payments)  for 
retainer  pay )  the  accounts  of  the  following  named  reservists: 

**(1)  Sergeant  Major  Horace  D.  Heaton.  Fleet  Marine  Corps  Re- 
serve.  Heaton  was  transferred  to  class  1(d)  of  the  Fleet  Marine 

Corps  Reserve  on  November  3,  1017,  <7.<?  a  sergeant  vmjor,  after  serv- 
in<r  more  than  twenty  years  on  the  active  list  of  tlie  Marine  Corps. 
As  a  member  of  the  Lleet  Marine  Corps  Reserve  lleaton's  pay  is 
now  $58.79,  computed  as  foHows:  One  half  base  pay  ($51.(X)),  $25.50 
plus  continuous  service,  $24.00;  plus  one  G.  C.  M.  and  four  bars, 
$4.13;  total,  $53.63;  plus  10%  of  $58.68  for  good  conduct,  $5.36, 
totals.  $58.99;  less  hospital  fund  20^  per  month,  $S8.79.  His  service 
record  is  as  follows: 


Am  of  MPvlOi. 

Ballstsd. 

DlfffllSlgSd. 

Csmsof 

E.ofE. 
E.  OfE. 
E.  OfE. 
E.o(S. 

C«  R*  •••«•••••••••••••«•  ■ 

November  8,  1S17  (tnni' 

ferred). 

EnlLstniciit   c\t«nded  to 
Aug.  24, 1821. 

'•(2)  Quartermaster  Sergeant  Martin  Mclnerney  (confirmed),  class 
4(d),  Marine  Corps  Reserve.  Quartermaster  Sergeant  Mclnerney, 
enrolled  November  22,  1917,  in  tiie  Marine  Corps  reserve  and  was 
confirmed  as  a  quartermaster  sergeant  October  11, 1918.  He  is  now 
being  paid  at  the  rate  of  $102.00  per  annum. 

"(3)  First  Sergeant  William  Joseph  Sutton  (confirmed),  class 
2(d),  Marine  Corps  Reserve.  First  Sergeant  Sutton,  enroUed  May 
28,  1917,  in  the  Marine  Corps  Reserve  and  was  conhrmed  as  a  first 
sergeant  October  10,  1918.  He  is  now  being  paid  at  the  rate  of 
$102.00  per  annum. 

^^(4)  Sergeant  Ernest  A.  Wamke  (confirmed),  class  4(d),  Marine 
Coi^  Beserve.  Sergeant  Wamke  enrolled  June  18,  1917,  in  the 
Marine  Corps  Reserve  and  was  confirmed  in  the  rank  of  sergeant  OB 
May  19,  1918.  Ue  is  now  being  paid  at  the  rate  of  $76.00  per 
annum. 

**(6)  Corporal  Carl  Budweslcy  (confirmed),  class  4(d),  Marine 
Corps  Reserve.    Corporal  Budwesky  enrolled  August  13,  1917,  in 
the  Marine  Corps  Reserve  and  was  confirmed  in  the  rank  of  corporal 
*  on  July  10,  1918.  He  is  now  being  paid  at  the  rate  of  $72.00  per 
annum. 
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**(6)  Private  1st  Class  l.<mis  Aden  '(confirmed),  class  1(b),  Fleet 
Marine  Corps  Reserve.  Private  Aden  enrolled  on  June  1,  1920,  in 
the  Fleet  Marine  Corps  Keserve,  class  1  (h)  in  the  miitirmod  rank  of 
private,  1st  class,  lie  is  now  bein^^  paid  at  the  rate  of  $115.50  j)er 
annum.    His  service  record  is  as  follows: 

U.  S.  M.  C,  11  Oct.,  li)05,  to  12  Oct.,  1900.    Held  con  v.  (iovt. 

U.  S.      C,  13  Oct.,  1909,  to  12  Oct.,  1913.   E.  of  E. 

U.  S.  A.,  8  Nov.,  1913,  to  16  Mar.,  1906.  Purchase. 

U.  S.  M.  C,  23  Mar.,  1916,  to  5  Apr.,  1920.   Held  conv.  Govt. 

F.  M.  C.  11..  1  June,  1920,  to  current  enlistment. 

"(7)  Private  ("nrl  K.  A  burr  (coufifiiMMr) .  cln^s  4(d),  Marine 
Corps  ]\»'-^er\e.  Private  Abnrr  eiiiollcd  <»ii  February  'J".  lOlS,  in 
the  Afarine  Curp^  K<.-erve  and  was  ♦  onlirnu  d  in  the  rank  of  private 
on  May  20,  191b.  He  is  now  being  paid  at  the  rate  of  $60.00  per 
annum. 

''It  is  requested  that  the  undersigned  he  informed  us  to  the  cor- 
rect rate  of  retainer  |>ay  the  above-mentioned  men  are  entitled  to 
from  and  including  Julv  1,  1020,  attention  in  this  respect  bein«f  in- 
vited to  section  4b  of  the  act  of  Congress  approved  June  4,  1920, 

41  Stat.,  701,  viz: 

"'On  and  after  July  1,  1920,  the  «rrades  of  enlisted  men  sliall  be 
such  as  the  President  may  from  time  to  time  direct,  with  monthly 
base  pay  at  the  rate  of  $74.00  for  the  first  gnule,  $53.(H)  for  the  sec- 
ond grade,  $45.00  for  the  third  grade.  $45.00  for  the  fourth  grade, 
$87.00  for  the  fifth  grade,  $35.00  for  the  sixth  grade,  and  $30.00  for 
the  seventh  grade.   *  ♦ 

"  The  Secretary  of  the  Navy  on  June  25th,  by  approval  of  Marine 
Corps  Order  :^I8  (sei-ies  1020),  arranirod  the  enlisted  ^rrades  of  the 
Marine  Corps  to  correspond  with  the  grades  of  the  Infantry  of  the 
Army,  established  by  (ieneral  Order  #36,  War  Department,  dated 
June  19, 1920,  as  follows : 

First  grade  (master  sergeants,  Army) : 
Sergeant  major,  Marme  Corps. 
Quartermaster  sergeant|  Marine  Corps, 
"Second  grade  (first  serj^eants,  Army) ; 
First  sergeant.  Marine  Corps. 
Gunnery  sergeant.  Marine  Corps. 
Drum  major.  Marine  Corps. 
"Third  grade  (staff  sergeants,  Army)  : 

None,  Marine  Corps. 
« Fourth  grade  (ser^^eants,  Army) : 

Sergeants,  Manne  Corps. 
"Fifth  grade  (corporals,  Army), 

Corporals,  Marine  Corps. 
"Sixth  grade  (privates,  1st  class.  Army). 

Privates,  1st  class,  Marine  Corps, 
"Seventh  grade  (privates.  Army)  : 
Drummers,  Marine  Corps. 
Trmnpeters,  Marine  Coiys. 
Privates,  Marine  Corps.*^ 

The  act  of  June  4,  1920,  41  Stat.,  761,  provides  as  follows:  ^ 

"Sec.  4b.  Enlisted  men. — On  and  after  July  1,  1920,  tlie  grades 
of  enlisted  men  shall  be  such  as  the  President  may  from  time  to  time 
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direct,  with  monthly  base  pay  at  tlie  rate  of  $74  for  the  first  crade, 
$53  for  tlie  second  grade,  $45  for  the  tliird  grade,  $4.5  for  the  fourth 
grade,  $37  for  the  fifth  grade,  $35  for  the  sixth  grade,  and  $30  for 
Uie  seventh  grade.  *  *  *  The  temporary  increase  of  pay  for 
enlisted  men  of  the  Army  authorized  oy  section  4  of  the  Act  of 
Congress  approved  May  18,  1920,  shall  be  computed  upon  the  base 
pay  i^rovideil  for  in  this  section,  and  shall  apply  only  to  enlisted 
men  of  the  first  five  grades.    *    *  *^ 

*^  Kxistiiiir  laws  providing  for  continuous  service  j)ay  are  repealed 
to  take  ellect  July  1,  and  thereafter  eidisted  men  shall  receive 

an  increase  of  10  per  centum  of  their  base  pay  for  each  five  years  of 
service  in  the  Armv,  or  service  which  by  existing  law  is  held  to  be 
the  equivalent  of  Army  service,  such  increase  not  to  exceed  40  per 
centum." 

The  retainer  pay  of  all  confirmed  hnd  transferred  members  of  the 
Fleet  Naval  Reserve  (with  which  class  the  Fleet  Marine  Corps  He- 
serve  is  assimilated)  is  affected  by  changes  in  base  pay  for  the 

active  list,  and  when  changes  occur,  either  in  the  i)ay  of  their  rat- 
ings or  changes  in  ratings  wliile  on  active  duty,  it  correspondingly 
allects  their  retainer  pay.  See  decision  April  1,  1920,  20  Conip. 
Dec.  789;  and  August  4,  1920,  27  Comp.  Dec,  126.  Therefore  the 
base  rates  of  pay  for  computing  retainer  pay  for  membei-s  of  the 
Fleet  Marine  Corps  lieserve  and  Marine  C'orps  Keserve  on  and  sub- 
sequent to  July  1,  1920,  are  the  base  rates  of  pay  provided  in  s&id 
act  of  June  4,  1920. 

Members  of  the  Fleet  Marine  Corps  Keserve  who,  when  trans- 
ferred, have  completed  service  of  16  or  20  or  more  years  in  the 
Regular  Marine  Corps,  are  entitled  to  a  monthly  retainer  pay  of 
one-third  and  orie-Iialf,  respectively,  of  the  base  pay  of  the  grade 
or  rank  which  they  held  at  the  close  of  their  last  active  service  plus 
all  permanent  additions  thereto,  and  those  men  credited  with  extra- 
ordinary heroism  in  line  of  duty,  or  whose  average  marks  in  con- 
duct for  20  years  or  more  shall  not  be  less  than  95  per  cent  of  the 
maximum,  are  entitled  to  an  increase  of  10  per  cent  on  sucli  pay. 

Enrolled  members  of  the  Fleet  Naval  Reserve  after  confirinaMoD 
are  entitled  to  an  annual  retainer  pay  equivalent  to  two  months* 
base  pay  of  their  grade  or  rank  with  increase  of  25  per  cent  for  each 
reenroUment  as  provided  in  the  act  of  July  1,  1918^40  Stat.,  710. 
See  25  Comp.  Dec,  308 ;  id.,  504. 

Sergt.  Maj.  Horace  D.  lleaton  having  been  transferred  after  20 
years'  service  on  the  active  list,  and  having  a  good  conduct  credit,  is 
entitled  to  monthly  retainer  pay  as  follows; 


(a)  One-bnlf  of  base  pay  of  first  grade  ($74).— .^^^...^...^..—^i^..  $37. 00 

(b)  Longevity.  40%  of  base  pay  —   29.60 

(o)  Medals  and  bars.  I&75  plus  10%   4 18 

id)  10%  on  (a),       and  (p)  for  conduct  credit   7. 07 
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Q.  M.  Ser^.  Martin  Mclnerney,  being  a  confirmed  meml>er  in  liis 
first  enrollment,  is  entitled  to  annual  retainer  pay  ot  two  months' 
base  pay  of  the  first  grade,  $148  (two  months,  at  $74). 

First  Sergt.  Sutton,  who  is  serving  in  his  first  enrollment,  is 
eotided  to  n  tainer  pay  equivalent  to  two  months'  basd  pay  oi  the 
second  griule,  or  $100. 

Sergt.  Warnke,  who  is  serving  in  his  first  enrollment,  is  entitled 
to  annual  retainer  pay  oi  two  months'  base  pay  o£  the  fourth  grade, 
or  $90. 

Corpl.  Budwesky  is  serving  in  his  first  enrollment,  and  entitled 
to  annual  retainer  pay  of  two  months'  base  pay  of  the  fifth  grade, 
or  $74. 

Private  First  Class  Louis  Aden,  having  had  over  12  and  less  than 
16  years'  active  service,  is  serving  in  his  third  "  reenrollment,"  and 
IB  entitled  to  annual  retainer  pay  of  two  months'  base  pay  at  $35, 
iacieaaed  by  75  per  cent  for  longevity,  total  $122.50. 

Pvt  Abarr  is  serving  in  his  first  enrollment  and  entitled  to  two 
months'  base  pay  at  $30,  or  $60  per  annum. 


&ATIOHS— TIESKES,  COAST  A£XILL£&Y  COEPS. 

BoUtted  Dicn  holding  the  rating  of  flremaiit  Coast  Artillery  Corp«,  nre  not 

entitled  to  the  additional  ration  or  commutation  therefor  autliorb.od  by 
section  5  of  the  act  of  May  18.  19'JO.  41  Stat.,  002,  for  all  noncommissioned 
officers  of  tlie  Army  of  grade  of  color  sergeant  and  alxive  as  fixed  i>y 
existing  Army  Ke^uiaiions,  nor  to  tlie  same  allowance  autiiorized  by  the 
act  of  June  4,  1920,  41  Stat,  761,  for  entUtted  men  of  the  Army  ot  the 
lint  three  graitei. 

Anblait  ComptroUer  Toree  to  tlie  ieeretaxy  of  War,  Aefost  SS,  IMO: 

By  your  authorial  under  date  of  August  17,  1920,  is  submitted 
to  this  ofke  the  case  of  Clark  B.  Money,  fireman,  noncommissioned 
atiff,  Coast  Artillery  Corps,  with  request  for  decision  of  the  (jues- 
tion  whether  or  not  said  Clark  R.  Money  is  entitled  to  the  additional 
ntion  or  commutation  therefor  authorized  by  the  terms  of  section  5 
of  the  act  of  May  18,  1920,  41  Stat,  602,  for  "all  noncommissioned 
officers  of  the  Army  of  pjade  of  color  sergeant  and  above,  as  fixed 
by  existing  Army  Kegulations    •  * 

This  provision  of  law  is  modified  by  section  4h  of  the  Army 
reorpnization  act  of  June  4,  1920,  41  Stat.,  TGI,  as  follows: 

«•  ♦  *  The  tempornry  allowance  of  rations  aiitliorized  by  sec- 
tion 5,  and  the  trnnsportjition  privilepres  niitliorized  l)y  section  12, 
of  the  said  Act,  shall  apply  only  to  enlisted  men  of  the  tirst  tiiree 
grades.  ♦  * 

The  grades  of  the  noncommissioned  staff  officers  of  the  Coast 
Artillery  Corps  are  stated  in  section  5  of  the  act  of  January  25, 1907, 
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34  Stat.,  861.  One  of  such  grades  is  that  of  fireman.  In  section  11 
of  said  act,  84  Stat.,  863,  his  pay  and  allowances  are  prescribed  as 
follows: 

***  *  *;  fireman,  thirty  dollars  a  month  and  allowances  of  ord- 
nance serf^eant;    *  * 

The  «j:r;i(le  iiumediately  above  his  ^rade  is  stated  in  section  5  as 
"master  gunner,"  wliose  pay  and  allowances  are  stated  in  section  11 
as  "  the  pay  and  allowances  of  ordnance  sergeant." 

The  grades  of  rank  of  noncommissioned  officers  are  set  forth  in  the 
Army  Regulations.  The  following  is  an  extract  from  paragraph  9  of 
the  Army  Begiilations  as  amended  July  31, 1918: 

Grades  of  rank:  •  •  *. 
16.  Ordnance  sergeant;  •  • 

16.  *  *. 

17.  *   *   *;  (c)  master  gunner,  C.  A.  C;   ♦  * 

18.  Color  sergeant. 

19.  *    *    * ;  mess  sergeant   *    *    * ;  fireman,  C.  A.  C* 
Spinning  with  July  11, 1919,  when  tlie  war  rates  of  pay  became 

permfChent,  the  rates  of  pay  per  month  of  soldiers  of  above  grades 
while  serving  in  first  enlistment  period  were  as  follows: 

Ordnance  sergeant  .  ..^  .  |51 

Master  gunner,  0.  A.  C   48 

Mess  serpcniit,  Infantry,  Cavalry,  Artillery  ^  ,.  88 

Fireman,  C.  A.  C  88 

Under  the  provisions  of  section  4  of  the  act  of  May  18,  1920,  41 
Stat.,  602,  soldiers  of  above  grades  on  the  active  list  in  first  enlistment 
period  from  January  1  to  June  30,  1920,  were  entitled  to  20  per 
cent,  increase  on  above  rates  of  pay  for  said  period. 

Section  4b  of  the  act  of  June  4, 1920,  41  Stat.,  761,  is,  in  part,  as 
follows : 

"On  and  after  July  1,  11)20,  the  jzrades  of  enlisted  men  shall  be 

such  as  the  President  may  from  time  to  time  direct,  with  monthly 

base  pa}'  at  the  rate  of  $<4  for  the  first  grade,  $53  for  the  second 

grade,  $45  for  the  third  |^de,  $45  for  the  fourth  ^rade,  $^7  for  the 

fifth  grade,  $85  for  the  sixth  grade,  and  $80  for  Uie  seventh  grade. 

Of  the  total  authorized  number  of  enlisted  men,  those  in  the  firrt 

grade  shall  not  exceed  0.6  per  centum,  those  in  the  second  grade  1.8 

per  centum,  those  in  the  third  ^rade  2  per  centum,  those  in  the  fourth 

grade  9.5  per  centum,  those  in  the  fifth  grade  9.6  per  centum,  Uiose 

in  the  sixth  grade  25  per  centum,   *   *  *. 

*  •  *  *  *  «  • 

"  Under  such  regulations  as  the  Secretary  of  War  may  prescribe, 
enlisted  men  of  the  sixth  and  seventh  grades  may  be  rated  as  spe- 

cialists,  and  reci  lxe  extra  pay  therefor  per  month,  as  follows:  First 
class,  $25;  second  class,  $20;  third  class,  $15;  fourth  class,  $12;  fifth 
class,  $8 ;  sixth  class,  $3.  Of  the  total  authorized  number  of  enlisted 
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men  in  the  sixth  and  seventh  grades,  those  rated  as  specialists  of  the 

first  class  shall  not  exceerl  0.7  per  centum;  of  the  second  class,  1.4  per 
centum ;  of  the  third  class.  1.9  per  centum :  of  the  foiirtli  chiss,  4.7  per 
centum;  of  the  fifth  class.  5  per  centum:  of  the  sixtli  class.  l.^.'J  per 
•centum.  All  laws  and  parts  of  laws  providinj.r  for  extra  duty  pay  for 
enlisted  men  are  repealed,  to  take  effect  July  1,  1920:  rrovided^  That 
nothing  in  this  section  shall  operate  to  reduce  the  pay  which  any  en- 
listed man  is  now  receiving,  during  his  current  enlistment  and  while 
he  holds  his  present  gtade,  *  * 

The  saving  clause  in  the  proviso  relates  to  pay  "  and  does  not 
indude  allowances. 

The  rates  of  pay  per  month  the  enlisted  men  of  the  grades  and 
length  of  service  hereinhefore  mentioned  were  entitled  Lo  receive 
under  act  of  May  18, 1920,  were  as  follows : 


Initial 

.  20% 

increMe. 

Total. 

44 
38 
38 

$10.20 

9.60 
R.SO 
7.60 
7.  CO 

161.20 
57. 60 
52.80 
45.90 
4S.00 

War  Department  General  Orders,  No.  36,  dated  June  19,  1920,  so 
iar  a.";  applicable  to  above  grades,  are  as  follows: 

1.  Enlisted  men  of  the  'first  grade'  as  prescribed  in  section  4b 
will  be  designated  as  master  sergeants  and  will  include : 

2.*>  per  cent  of  ordnance  sergeants  now  authorized;  50  per  cent  of 
master  gunners  now  authorized  for  C.  A.  C. 

"2.  Enlisted  men  of  the  'second  grade'  will  be  designated  as  tech- 
nical sergeants  or  first  sergeants. 

Technical  sergeants  will  include: 

75  per  cent  of  ordnance  sergeants  now  authorized. 

^8.  Enlisted  men  of  the  'third  grade'  will  be  designated  as  staff 
sergeants  and  will  include: 

60  per  cent  of  master  gunners  now  authorized  for  C.  A.  C. 
Color  sergeants. 

4>  *  •  *  '  *  •  * 

^4.  Enlisted  men  of  the  *  fourth  grade'  will  be  designated  as 
sergeants,  and  will  include: 

MesB  sergeants. 

•e  •^^  •  •  0 
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"9.  Enlisted  men  of  the  following  grades  as  at  present  authorized 
will  be  re^rarded  as  privates,  first  class,  or  privates,  and  will  be  given 
the  following  specialist  ratings  wiUi  extra  monthly  pay  as  indicated : 

C.  Specialist,  third  class  ($15) : 
*  *  *  •  •  •  • 

Firemen,  C.  A.  C,  and  Army  Mine  Planter  Service. 

Applying  the  regulations  promulgated  in  said  orders  numbered  86 

and  the  provisions  as  to  pay  in  the  acts  of  May  18  and  June  4,  1920, 

in  a  comparison  with  the  rates  under  act  of  July  11,  1919,  the  points 
of  disagreement  and  difference  are  discovered.  As  to  the  grades 
above  enumoratod,  the  following  is  obtained,  being  the  rates  of  pay 
per  month  as  of  the  hrst  enlistment  period : 


Ondei  nndar  aet  or  JunA  ^  loot 


Undff 

ftot  of 
Juiv  li, 


TTnder 

llf't  of 

May  18, 


actor 

June  4, 
1920,  from 
July  1 


1.  25%  of  ordnance  serKMnta.. 

1.  5<i%  of  mas  tor  gunners  

2.  75%  of  ordnance  sentcaata.. 

3.  50%  of  master  gunnera  

3.  Color  aenceants  

4.  iieaa  aergaanta  

C  FInaian,  C.  A.  C,  tatad. . . 


m 

48 
51 
48 
44 
88 
88 


in.3o 

67  .fiO 
61.20 
67.60 
52.W 
48.60 
48w«0 


88.80 

M.00 
510B 


'fiaiaf  836plua81&. 

Under  the  provisions  of  the  act  of  June  4,  1920,  the  grades  of 
enlisted  men  of  the  Army  on  and  after  July  1,  1920,  shall  be  such 
as  the  President  iii:iy  from  time  to  time  direct,  and  enlisted  men  of 
the  sixth  and  .st'Aonth  grades  may  l)e  rated  as  specialists  untler  .such 
regulations  as  the  Secretary  of  War  may  prescribe.  In  compliance 
with  this  law,  tlie  grade  of  firemen  of  the  (^oast  Artillery  Corps  is 
not  higher  than  the  sixth  grade  and  they  have  been  rated  as  spe- 
cialists of  the  third  class,  which  entitles  each  so  rated  to  $15  per 
month  extra  pay — that  is,  $15  per  month  in  addition  to  the  monthly 
base  pay  of  his  grade. 

The  question  submitted  is  answered  as  follows : 

Fireman  Clark  R.  Money  of  the  Coast  Artillery  Corps  is  not 
entitled  to  the  additional  ration  or  commutation  therefor  authorised 
by  section  5  of  the  act  of  May  18,  1920,  for  all  noncommissioned 
officers  of  the  Army  of  grade  of  color  sergeant  and  above  as  fixed 
by  existing  Army  Kegulations,  for  the  reason  that  his  grade  as  fixed 
by  Army  Kegulations  existing  on  and  prior  to  May  18, 1920,  is  bdow 
that  of  color  sergeant,  and  this  denial  of  his  right  to  receive  such 
allowance  does  not  operate  to  reduce  (within  the  meaning  of  see.  14 
of  said  act)  the  rate  of  pay  or  allowances  he  was  lawfully  receiving 
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immediately  prior  to  May  18,  1920.  And  he  is  not  entitled  under 
aecdoD  4b  of  the  act  of  June  4,  1920,  to  such  additional  ration  or 
oommtitatioD  therefor  for  any  time  after  June  30, 1920,  for  the  reason 
that  under  the  terms  of  said  section  such  temporary  allowance  on 
and  after  July  1, 1920,  ^  shall  apply  only  to  enlisted  men  of  the  first 
&ree  grades."  This  specific  and  clearly  stated  provision  of  law, 
effectiye  on  July  1,  1920,  precludes  the  aUowanoe  of  the  additional 
ration  or  coounutation  therefor  to  an  enlisted  man  of  a  grade  below 
the  third  grade. 


HAIIONAL  P&OHIBITION  AGENTS— EXPENSES  WHEN  SEEVING  A8  WIT- 

VB8SSS  VOB  OOTSRHMXHT. 

The  expenses  of  national  prohibition  ntif'nts  incident  to  their  nttondanco  npon 
court  as  a  witness  for  the  Government,  under  mibpojna  or  otherwise,  in 
cases  arising  under  the  national  pruhibition  act,  are  properly  payable  from 
the  ai>rit opriatloDB  made  toir  enCoroement  of  tbe  Dattonal  prohlbittoa  act  and 
not  from  tbe  appropriation  -  Fees  of  wttneases,  United  States  ooorta," 

Comptroller  Warwick  to  the  Attorney  General,  Aagatt  S4,  1920: 

I  have  your  letter  of  August  13,  1920,  requesting  decision  whether 
the  expenses  of  a  national  prohibition  agent  incident  to  his  at- 
tendance upon  court  as  a  witness  for  the  Government,  under  subpoena 
9r  otherwise,  in  a  case  arising  under  the  national  prohibition  act, 
are  properly  payable  from  the  appropriation  Fees  of  witnesses, 
United  States  courts." 

The  established  general  rule  governing  payment  of  expenses  of 
attendance  upon  court  of  officers  whose  official  duty  it  is  to  aid  in 
the  investigation  and  prosecution  of  violations  of  law  is  that  if  they 
so  attend  for  the  purpose  of  aiding  the  prosecution  or  testifying  as 
a  witness  to  the  facts  which  they  have  onicially  investigated  their 
ex|>€nses  so  incurred  are  chargeable  to  the  appropriation  under  which 
they  are  officially  opcratini;  and  not  to  the  judiciary  appropriation, 
wlittfier  they  have  been  subpcrnacd  as  witnesses  or  not.  14  Com  p. 
Dec..  80,  516;  15  id.,  154,  298,  594,  767;  16  id.,  411,  838;  20  id..  105. 

Tliis  general  rule  is  subject  to  certain  special  statutory  exceptions, 
as.  for  example,  the  provision  in  the  annual  appropriations  for  sal- 
aries and  expenses  of  collectors,  etc.,  of  internal  revenue  that  tiiose 
appropriations  shall  not  be  used  to  pay  expenses  of  any  officer  desig- 
nated therein  subpoenaed  to  attend  a  trial  before  a  United  States 
oourt  or  preliminary  examination  before  a  United  States  commis- 
sioner,  but  that  such  expenses  shall  be  paid  from  the  appropriation 
for  fees  of  witnesses.  United  States  courts.  See  20  Comp.  Dec,  195, 

I  find  no  such  statutory  exception  in  the  case  of  Federal  prohibi- 
tion agents  who  are  operating  under,  and  whose  salaries  and  ex- 
penses are  payable  from  the  appropriations  for  enforcing  the  national 
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prohibition  act  They  oome  within  the  general  rule,  and  no  payment 
of  their  expenses  from  the  appropriation  for  fees  of  witnesses  when 
they  attend  court  in  their  official  capacity  as  such  agents,  either  under 
subpoena  or  otherwise,  is  authorized. 


DBHX  PAY— VATIOVAL  GTABD. 

Notwithstanding  the  fact  that  the  basis  for  computing  drill  pay  for  enlisted 
men  of  the  National  Guard  was  changed  by  the  act  of  June  4,  1920,  41 
Stat,  7S4.  efTectlve  from  July  1,  1020,  enlisted  men  who  are  In  the  National 
Guard  during  the  entire  calendar  year  1920  must  attend  not  less  than  24 
drills  during  tbe  year  in  order  to  be  entitled  to  drill  pay  for  the  first  six 
months  tbereof  computed  in  the  manner  then  in  force  under  the  act  at 
Jane  8,  1910,  89  Stat.,  209,  in  view  of  which  preparation  of  pay  rolls  for 
the  semiannual  period,  January  1  to  June  30,  1920,  for  those  men  who 
attended  less  than  24  drills  during  that  period,  should  be  deferred  until 
December  31,  1920,  when  it  can  he  determined  whether  the  men  liave 
actually  atteudcd  24  drills  during  the  entire  year. 

Asslitant  Comptroller  Foree  to  the  Seeretary  of  War,  Angnst  S4,  19S0: 

I  have  your  letter  dated  July  29,  1920,  wherein,  after  ii  .statement 
of  the  fact  that  the  method  of  coi7ipiitin<r  the  armory  drdl  pay  of 
enlisted  men  of  the  National  (iuurd  for  the  semiannual  period  wliich 
be^an  July  1,  1920,  as  provided  by  section  48  of  the  act  of  June  4, 
1920,  41  Stat.,  784,  is  entirely  different  from  that  provided  by  sec- 
tion 110  of  the  act  of  June  3, 1916, 39  Stat.,  209,  you  request  decision 
of  the  following  question : 

'^Can  settlement  for  the  drills  attended  during  the  semiannual 
period  ended  June  80,  1920.  hased  on  the  act  of  June  8,  1916,  be 
made  separate  and  distinct  irom  the  second  semiannual  period,  and 
payment  made  to  enlisted  men  for  such  drills  attended  durinp^  the 
six-month  period  ended  Jtme  30,  19*20,  for  not  less  tlian  12  drills 
or  more  than  24,  provided  that  no  enlisted  m:in  will  l)c  paid  for 
more  drills  than  the  inimlier  of  drills  for  which  the  organization  to 
which  the  enlisted  man  l)elongs  qualilies?" 

Sections  92,  109,  and  110  of  the  act  of  June  3,  1916.  39  Stat,  206, 
209,  pertain  to  the  training  and  pay  of  the  National  Guard  as  an 
organization. 

Section  92  requires  that  each  company,  troop,  hatteiy,  and  detach- 
ment in  the  National  Guard  shall  assemble  for  drill  and  instruction 
(including  indoor  target  practice)  of  at  least  1}  hours'  duration* 
not  less  than  48  times  each  year,  and  shall,  in  addition  thereto,  par- 
ticipate in  encampments,  maneuvers,  or  other  exercises,  including 
outdoor  tar<?et  practice,  at  least  15  days  in  training  each  year,  in- 
^  cludin«j:  tar«^et  practice,  unless  excused  from  participation  in  any 
part  thereof  by  the  Secretary  of  War.    The  two  classes  of  training 
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required  by  this  section  are  commonly  described :  (1)  Armory  drills ; 
(2)  participation  in  encampments,*  maneuvers,  etc.  Tlie  rates  of 
pay  are  prescribed  in  section  109  for  officers  and  in  section  110  for 
enlisted  men. 

The  question  submitted  relates  to  armory  drill  pay. 

The  rate  of  armory  drill  pay  for  National  Guard  enlisted  men, 
op  to  and  including  June  30, 1920,  under  the  provisions  of  the  first 
parafrraph  of  section  110  of  said  act  of  Jiiiu^  3,  191C,  is  25  pvr  cent 
of  the  initial  pay  provided  by  laws  in  force  on  June  3,  lUiG,  for 
enlisted  men  of  correspond in«r  <rrades  of  the  lie;2:ular  Army. 

Section  110  of  the  act  of  June  3,  1010,  39  Stat.,  210,  eli'ective  to 
and  incliidinL'"  June  30,  1920,  is,  in  part,  as  follows: 

"*  *  *  That  such  enlisted  man  shall  rocei>e  the  comjiensa- 
tion  herein  provided  if  he  shall  have  attended  not  less  than,  forty- 
eifrht  re^iular  drills  during  an\-  one  year,  and  a  proportionate  amount 
for  attendance  upon  a  lesser  number  of  such  drills,  not  less  than 
twenty-four;  and  no  such  enlisted  man  shall  receive  any  part  of  said 
compensation  except  as  authorized  by  this  proviso  ana  the  three 
provisos  next  following:  Provided  further,  That  the  compensation 
provided  herein  shall  oe  computed  for  semiannual  i)eriod8,  beginning 
the  first  da}'  of  January  and  the  first  day  of  July  of  each  year,  in 
proportion  to  the  number  of  drills  atten«h*<l;  and  no  compensation 
shall  l>e  paid  to  any  enlisted  man  for  the  first  semiannual  period  of 
any  year  unless  he  shall  have  attended  during  said  period  jit  least 
twenty- four  drills,  but  any  lesser  number  of  drills  attended  during 
said  period  diall  be  reckoned  with  the  drills  attended  during  the 
second  semiannual  period  in  computing  the  compensation,  if  any, 
due  him  for  that  year:  Provided  further^  That  when  any  man  en- 
ters into  an  enlistment  other  than  an  immediate  reenlistment  he  shall 
be  entitled  to  proportional  compensation  for  that  year  if  during  the 
remiii  rider  of  the  3'ear  he  shall  attend  a  nuii.djer  of  drills  whose  ratio 
to  twenty-four  is  not  less  than  the  ratio  of  the  part  of  the  year  so 
served  to  the  whole  year;  and  when  any  man's  enlistment  shall  expire, 
the  compensation,  if  an}\  to  which  he  may  be  entitled  shall  be  deter- 
mined in  like  manner:  ^  *  V* 

It  is  therefore  apparent  that  no  pay  is  earned  unless  an  enlisted 
man  of  the  National  Guard  attends  a  minimum  of  24  drills,  if  he 
were  a  member  for  the  entire  year.  This  being  true,  there  is  not  only 
no  authority,  but  the  statute  specifically  prohibits  payment  for  a 
less  nimiber  of  drills.  25  Comp.  Dec,  946.  The  act  of  June  4, 1920, 
41  Stat.,  784,  section  48,  is  as  follows  : 

*^  Sec.  48.  That  section  110  of  said  act  be,  and  the  same  is  hereby, 
amended  b^  striking  out  the  first  paragraph  and  inserting  the  fdl* 

lowinfT  in  lieu  thereof : 

"*Sec.  110.  Pay  fok  National  Guard  enlisted  men. — Each  en- 
listed man  belonging  to  an  organization  of  the  National  Guard  shall 
receive  compensation  at  the  rate  of  one-thirtieth  of  the  initial  monthly 
pay  of  lus  grade  in  the  Regular  Army  for  each  drill  ordered  for  hu 


Digitized  by  Google 


202 


DBGISIONS  OF  THE  COMPTROLLER, ' 


organization  wlicre  he  is  officially  present  and  in  which  he  [)artici« 
pates  for  not  less  than  one  and  one-half  hours,  not  exceeding  eight  in 
any  one  calendar  month,  and  not  pxcooding  sixty  drills  in  one  year: 
Provided,  That  no  enlisted  man  shall  receive  any  pay  under  the  pro- 
visions of  this  section  for  any  month  in  which  he  shall  have  attended 
less  than  GO  per  centum  of  the  drills  or  other  exercises  prescribed  for 
his  organization:  Provided  further^  That  the  proviso  contained  in 
section  92  of  this  act  shall  not  operate  to  prevent  the  payment  of 
enlisted  men  actually  present  at  any  duly  ordered  drill  or  otner  exer- 
cise: And  provided  further^  That  periods  of  any  actual  military  duty 
equivalent  to  tlio  drills  lierein  prescribed  (except  those  periods  of 
service  for  which  members  of  the  National  Guard  may  become  law- 
fully entitled  to  the  same  pay  as  oflicers  and  enlisted  men  of  the 
corresijondmg  grades  in  the  Kegular  Army)  may  be  accepted  as  serv- 
ice in  lieu  of  such  drills  when  so  provided  by  the  Secretary  of  War."' 

Effective  July  1,  1920,  a  new  rate  of  pay  and  a  different  method 
of  calculation  is  provitled.  Apparently  montldy  payments  are  au- 
thorized, the  only  requirements  being  that  payment  sliall  not  be  made 
for  more  than  (K)  drills  in  any  one  year  and  that  the  men  shall  have 
attended  during  the  month  for  which  he  is  being  paid  not  less  than 
60  per  cent  of  the  drills,  eta,  prescribed  for  the  organization  of 
which  he  is  a  member. 

The  proposal  to  pay  now  for  less  than  24  drills  attended  January 
1  to  June  30,  1920,  also  seems  to  contemplate  depriving  those  mem- 
bers who  have  attended  less  tiian  12  drills  of  rights  given  them  by  the 
law  in  effect  when  the  services  were  rendered. 

No  administrative  difficulty  is  perceived  in  delaying  the  prepa- 
ration of  pay  rolls  for  the  semiannual  period,  January  1  to  June  80, 
1920,  to  December  31,  1920,  when  can  be  determined,  the  rights  of 
these  men  to  pay  for  drills  attended  if  they  attended  during  the 
entire  year  a  total  of  not  less  than  24  drills;  appropriate  references 
beinir  made  to  vouchers  on  which  they  had  been  paid  for  drills  at- 
ten<lt'(l  (lurinfT  the  period,  July  1  to  December  31,  1020.  A  typical 
entry  on  the  pay  roll  would  contain  information  as  follows: 

John  Doe,  private,  Jan.  1  to  June  30,  attended  Jan.  1,  15,  Feb.  1, 
15,  Mar.  1,  15,  Apr.  1,  15,  May  1,  16,  and  June  15—11  drills.  July 

1  to  Dec.  31, 1920,  attended  18  drills,  see  vouchers  Nos.  — y  , 

accounts  of  Capt.  .  disbiirsinc:  agent. 

Total  drills  attended  during  1020,  2U.  Entitled  to  11/24  of  259^) 
of  6x15,  $10.31. 

In  any  case  where  an  enlisted  man  who  was  a  member  of  the  Na- 
tional Guard  during  the  entire  year  and  who  had  not  attended  a 
total  of  24  drills,  including  those  attended  January  1  to  June  30, 
and  those  attended  July  1  to  December  SI,  he  would  not  be  entitled 
t6  pay  for  the  drills  attended  during  the  period  January  1  to  June 
80.  Your  question  is  answered  accordingly. 
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ARMY  0FFICE&8  DETAILED  TO  EDUCATIONAL  INSTITUTIONS. 

Tuition  of  Army  offlcers  detailed  to  educational  Institutions  for  Instruction 
under  authority  of  spctlon  51  of  the  net  of  June  4,  1920,  41  Stat.,  780,  should 
bo  paid  from  approprinfions  for  tin*  several  branrhps  of  tho  Army  sorvice 
from  which  tlie  oHit-ors  are  dt'taili'tl  if  tho  hin^nap'  oi  tlit»st'  ai^proprlatlons 
is  sufficiently  broad  to  cover  such  tuition,  but  If  no  appropriation  him  been 
provided  for  any  brancli  of  the  senrice  from  wlilch  tuition  may  be  paid, 
tnltioD  of  offlcen  detailed  tberefh>iii  may  be  paid  trom  tbe  appropriation 
**  General  appropriations,  Qnartennaater  Gorp8»  1921.** 

Piyment  of  tuition  of  Army  officem  detailed  to  educational  Institutions  under 
authority  of  section  51  of  the  aet  of  June  4,  1920.  41  Stat.,  7S0,  at  time  of 
matriculation  or  otherwise  In  advance  is  an  advance  payiixTit  of  public 
money  within  the  nieanltif;:  of  s<'ction  'M'AH,  Revised  Statin fs,  and  therefore 
prohil)itcd.  Arrangement  sliould  be  made  with  tl>e  institutions  for  paymeut 
Of  tuition  to  be  deferred  until  after  rendition  of  service. 

CaavtroUer  Warwisk  to  the  Seeretary  of  War,  Aufust  M»  IfSO: 

I  have  received  your  letter  of  August  17, 1020,  as  follows: 

Section  51  of  the  Army  reorganization  act  of  June  4,  1920, 
41  Stat.«  786,  contains  the  following  provision : 

"'The  Secretary  of  War  is  hereby  authorized,  in  his  discretion,  to 
detail  not  to  exceed  2  per  centum  oi  tho  rommissioned  officers  of  the 
Recrular  Army  in  any  fiscal  year  a?  students  at  such  technical,  pro- 
lessional,  and  other  ednrational  institutions,  or  as  students,  ohservers, 
or  invest iirators  at  such  industrial  plants,  liospitals,  and  other  places, 
as  shall  he  hest  suited  to  enahle  such  officers  to  acquire  a  knowledge 
of  or  experience  in  the  specialties  in  which  it  is  deemed  necessary 
that  such  officers  shall  perfect  themselves.  The  number  of  officers  so 
detailed  shall,  as  far  as  practicable,  be  distributed  proportionately 
among  the  various  branches:  Provided,  That  no  expense  shaU  M 
incDrred  by  the  United  States  in  addition  to  the  pay  and  allowances 
of  the  officers  so  detailed,  except  for  the  cost  of  tuition  at  such  tech- 
nical, professional,  and  other  educational  institutions.' 

**2.  Under  this  authority  of  law  it  is  desired  to  detail  certain 
officers  of  the  Medical  Department,  the  Quartermaster  Corps,  and 
ether  branches  of  the  Army  for  instruction  at  certain  educational 
faistitntions.  With  the  exception  of  officers  of  the  Field  Artillery,  of 
the  Coast  Artillery  Corps  who  are  detailed  as  instructors  at  the 
Coast  Artillery  School,  of  the  Signal  Corps,  the  Corps  of  Engineers, 
and  of  the  Air  Service  (House  resolution  No.  8314,  approved  May 
10.  1920),  none  of  the  appro])riations  for  the  support  of  the  Army 
are  by  their  terms  specifically  available  for  the  payment  of  such 
tuition. 

**3.  Attention  is,  however,  invited  to  the  following  extracts  from 
oertain  appropriations  contained  in  the  current  Army  appropriation 
let  41  Stat.,  959 : 

fa)  'General  Appropriations,  Quartermaster  Corps,  1921'  (for 
Incidental  expenses):  *  *  and  such  additional  expenditures 
as  are  necessary  and  authorized  hy  law  in  tho  movements  and  opera- 
tion of  the  Army,  and  at  military  posts,  and  not  expressly  assigned 
to  any  other  department,' 
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''(b)  *  Medical  and  Hospital  Department,  1921':  *  *  and 
all  other  necessary  misceUaneous  expenses  of  the  Medical  Depart- 
ment.' 

'*(c)  *  Ordnance  bervice,  1921':  *♦  *  ♦  for  instruction  pur- 
poses  •  * 

^4.  Information  is  requested  (1)  whether  in  view  of  the  language 
quoted  above,  the  expenses  of  tuition  of  officers  of  the  Quartermaster 
Corps,  detailed  to  educational  institutions,  may  not  properly  be  paid 

from  the  appropriation  *  Geneml  appropriations,  Quartermaster 
Corps';  tliat  of  olhcere  of  the  Medical  I )opartiiient  from  the  appro- 
priation 'Medical  and  Hospital  Depaitnieiit ' ;  and  that  of  otllccis  of 
the  Ordnance  Department  from  the  appropriation  '  Ordnance  Serv- 
ice.* 

^  5.  Information  is  further  reauested  (2)  whether  in  view  of  the 

language  quotid  above,  under  ^General  appropriations^  Quarter- 
master Corps'  (for  incidental  expenses),  tlie  cost  of  tuition  of  olH- 
cers  of  other  branches  of  tlie  service  for  wliicli  no  appropriation  is 
specitically  made  may  not  be  paid  from  tliis  api)ropriation. 

G.  It  is  the  practice  of  certain  educational  institutions  to  require 
the  pa^rment  of  tuition  at  the  time  of  matriculation,  or  at  any  rate 
to  require  pa;pients  of  tuition  for  each  term  of  the  year  in  advance. 
Information  is  requested  (3)  whether  in  view  of  this  general  prac- 
tice the  payment  of  the  tuition  of  ofVu-ers  detailed  to  these  schools 
may  be  made  in  advance  of  the  completion  of  their  courses  of  in- 
struction." 

In  reply  to  the  questions  asked  in  paragraphs  4  and  5  of  your  let- 
ter you  arc  advised  that  in  the  absence  of  a  specific  appropriation  for 
the  tuition  authorized  to  l>e  paid  under  section  51  of  the  Army  reor- 
ganization act  of  June  4, 1920, 41  Stat.,  786,  the  appror>rintion  (  len- 
eral  appropriations,  Quartermaster  Corps,*'  is  applica))]e,  but  for 
those  branches  of  the  service  where,  as  for  instance  the  Medical  and 
ilospital  Department  and  Ordnance  Department,  the  language  of 
the  appropriation  is  sufficiently  broad  to  cover  the  payment  of  tui- 
tion of  officers,  the  appropriation  for  said  branches  should  be  used 
for  such  payment.  In  other  words  for  the  tuition  of  officers  in 
branches  of  the  service  for  which  no  appropriation  is  specifically 
made  payment  may  be  made  from  the  appropriation  General  appro* 
,priations,  Quartermaster  Ck>rp8, 1921,"  which  covers  expressly  "such 
additional  expenditures  as  are  necessary  and  are  authorized  by  law 
in  movements  and  operations  of  the  Army  *  *  •  and  not  ex- 
pressly assigned  to  any  other  department" 

With  respect  to  the  question  submitted  in  the  last  paragraph  of 
your  letter  your  attention  is  invited  to  the  prohibition  ihade  by  sec- 
tion 3648,  Revised  Statutes,  against  the  payment  of  public  moneys  in 
advance  of  the  rendition  of  service.  It  is  not  believed  that  difficultv 
will  be  met  with  in  making  arrangements  with  institutions  for  [)ay- 
ment  of  tuition  to  be  deferred  until  after  the  rendition  of  service 
when  the  provisions-  of  ^aid  statute  are  brought  to  their  attention. 
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On  find  after  July  1,  1920,  cnlistod  men  of  the  Army  holilini:  the  Krade  of 
ruuk  of  chaufTeur,  llrst  class,  Signal  Cori^s,  having  Ijeeu  placed  by  regula- 
tion Id  the  atzth  or  wventii  grades,  pursuant  to  the  act  of  June  4,  1920, 
41  Stat,  7$!,  are  not  entitled  to  the  additional  ration  or  commutation 
therefbr  authorized  by  section  S  of  the  act  of  May  18,  lOQO,  41  Stat,  002, 
which  said  net  of  June  4,  1020,  e3cpressly  limits  from  July  1.  1020,  to 
enlisted  men  of  the  first  threo  ?rndes.  It  Is  for  the  War  1  ><'parl nuMif  under 
Army  ReKulations  niaric  and  approved  In  conformity  with  law  to  di'tt  rmiiie 
the  grade  of  rank  of  chaulTeura,  Signal  Corps,  prior  to  Jiriy  1.  1!)20,  from 
which  their  right  to  receive  the  additional  ration  from  May  18,  1020,  may 
be  determined. 

Asilstant  Comptroller  Force  to  Lieut.  B.  C.  Morton,  United  States  Army,  August 
25,  1920: 

By  indorsement  dated  August  14,  lOJO,  1  have  your  re<jiiest  for 
decision  of  the  question  whetlier  Fred  L.  Kiiipp.  cliimfieur.  lirst 
class,  Company  E,  52d  Telejzrapli  Battalion,  Si^nial  Corps,  is  entith'd 
under  the  provisions  of  section  5  of  the  act  (J  May  18.  H)'Ji),  41 
Stat.,  GO-2,  and  section  4b  of  the  act  of  June  4.  lUi'O,  41  Stat.,  TGI, 
to  commutation  for  one  additional  ration  fioin  .May  IS,  IDi?').  ixj 
.Tune  30,  1920.  8o  much  of  said  sections  as  rclatiis  to  the  additional 
ration  is  as  follows : 

"  Sec.  6.  That  all  noncommissioned  officers  of  the  Army  of  grade 

of  color  ser«rpant  and  above  as  fl.xed  by  existing;  Army  He«rulations 
and  noncommissioned  officers  of  the  Marine  Corps  of  corresponding; 
gra<les  shall  be  entitled  to  one  ration  or  commutation  therefor  in 
addition  to  that  to  which  they  are  now  entitled.  Tlie  commutation 
value  shall  be  determined  by  the  President  on  July  1  of  each  fiscal 
year,  and  for  the  current  fiscal  year  the  value  shall  be  computed  on 
the  basis  of  55  cents  per  ration:  *    ♦   ♦  " 

"Si:r.  11).  ♦  ♦  ♦  The  temporary  allowance  of  rations  author- 
ized by  section  5,  *  *  *,  of  the  said  Act,  shall  apply  only  to 
enlisted  men  of  the  fii'st  three  grades.  ♦  • 

The  last  proviso  of  section  3  of  the  act  of  July  24, 1917,  40  Stat, 
244,  is  as  follows: 

^Provided  fuHker^  That  the  grades  of  chauffeur,  firsf  class,  and 
chauffeur  are  hereby  created  in  the  Signal  Corps.  The  pay  and  al- 
lowances of  a.  chauffeur,  first  class,  shall  be  the  same  as  a  ser^jjeant. 
first  class,  in  the  Si^rnal  Corps.  Pay  and  allowances  of  a  chanlTeur 
shall  be  the  same  as  a  sergeant  in  the  Siirnnl  Corps.  All  chautFeurs 
while  serving  as  such  shall  rank  with  corporals  ot  the  Signal  Corps 
and  .shall  be  subject  to  promotion  and  reduction  to  any  other  grade 
now  authorissed  m  the  Signal  Corps.'* 

We  have  here  the  anonuily  or  inequality  which  has  been  presented 
in  the  ca.se  of  an  enlisted  man  of  the  Signal  Corps  who,  prior  to 
July  1,  l»>2t).  held  the  grade  of  chaulfeur,  first  class,  created  in  the 
Signal  Corps  by  an  act  of  Congress,  and  who  while  serving  as  such 
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wns  IftAvfully  entitled  to  the  same  pay  and  allowances  as  a  sergeant, 
first  class,  and  the  rank  of  a  corporal  of  the  Signal  Corps,  except 
that  during  the  ])eriod  covered  by  his  claim  he  was  not  legally 
entitled  to  the  additional  ration  or  commutation  therefor  under  ad 
of  May  18,  11)20,  in  the  absence  of  satisfactory  evidence  showing  that 
during  that  period  he  was  a  noncommissioned  oiiicer  and  his  grade, 
as  fixed  by  Army  Regulations  existing  on  May  18,  1920,  was  not 
below  the  grade  of  color  sergeant. 

The  fact  that  the  act  of  May  18,  1920,  refers  to  the  Army  Regula- 
tions leads  to  the  conclusion  that  the  term  grade therein  used 
has  the  signification  of  the  term  "  grade  of  rank"  as  used  in 
paragraph  9  of  the  Army  Regulations.  The  grade  of  rank  of  a 
sergeant,  first  class,  Signal  Corps,  as  fixed  by  Army  Regulations 
existing  on  May  18, 1920,  was  one  grade  above  that  of  color  sergeant 
as  therein  fixed,  and  the  grade  of  rank  of  corporal,  Signal  Corps, 
was  two  grades  below  that  of  color  sergeant.  The  grade  of  rank  of 
diau£feur,  first  class,  Signal  Corps,  is  not  therein  mentioned. 

In  the  pay  tables  15B  and  17D,  issued  by  the  War  Department 
in  February,  1020,  the  grade  "chauffeur,  first  class,  Signal  Corps" 
appears  in  s:ime  i)aragraph  with  the  grade  "sergeant,  first  class. 
Signal  Corps,"  and  the  rate  of  pay  of  each  is  therein  statetl,  under 
act  of  July  11,  1019.  for  the  first  enlistment  period,  as  $51  per  montli; 
which  is  $7  more  than  the  pay  per  month  therein  stated  as  prescribed 
by  law  for  a  color  sergeant  in  his  first  enlistment  period. 

Jn  question  (7)  submitted  by  tlie  Secretary  of  War  on  June  20, 
1920,  for  decision,  27  Comp.  Dec,  Ci),  is  the  statement  tliat  the  grade 
chauffeur,  first  class — 

^is  not  listed  under  paragraph  9,  Army  He^lations.  wherein  the 
grades  of  rank  of  officers  and  noncommissioned  omoers  are  an- 
nounced." 

Section  4b  of  the  act  of  June  4,  1920,  41  Stat.,  761,  provides  that 
on  and  after  July  1,  1920,  the  grades  of  enlisted  men  shall  be  such 
as  the  President  may  from  time  to  time  direct;  and  under  such 
regulations  as  the  Secretary  of  War  may  prescribe,  enlisted  men 
of  the  sixth  and  seventh  grades  may  be  rated  as  specialists  and  re- 
ceive extra  pay  therefor  per  month. 

In  compliance  with  this  statute,  regulations,  "effective  July  1, 
1920,"  were  promulgated  in  War  Department  General  Orders,  No, 
86,  dated  June  19, 1920,  which  on  and  after  July  1,  1920,  places  ser- 
geants, first  class,  and  color  sergeants  in  the  third  grade;  corporals 
in  the  fifth  grade ;  chauffeurs,  first  clasSy  Signal  Corps,  and  all  other 
chauffeurs,  as  priyates,  first  class,  in  the  sixth  grade;  or  priTates  in 
the  seventh  grade,  with  rating  of  specialist,  fifth  class,  which  en* 
titles  each  so  rated  to  $8  per  month  in  addition  to  $85  monthly  base 
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pay  of  the  sixth  grade  as  private,  first  class,  or  $80  uonthly  base 
pay  of  the  seventh  grade  as  private,  respectively. 

It  is  clear  that  for  service  on  and  after  July  1,  1920,  claimant 
Fred  L.  Knipp  is  not  entitled  to  the  additioQal  ration. 

If  daring  the  entire  period  covered  by  his  claim  he  was  a  non- 
commissioned officer  of  a  grade  not  below  the  grade  of  color  sergeant 
within  the  meaning  of  the  act  of  May  18, 1920,  he  is  entitled  to  $24i20, 
being  commutation  for  the  additional  ration  for  44  days  at  55  cents 
per  day.  His  grade  of  rank  for  that  period  is  a  matter  for  the  de- 
tenninaiion  of  the  War  Department  under  Army  Kegulations  made 
in  conformity  with  law  und  approved  by  the  President. 

The  statements  of  fact  in  vonclier  and  other  papers  herewith  re- 
turned are  not  sufficient  to  authoiizc  payment  of  the  chiim.  It  is 
not  atlirniatively  stated  tliat  he  was  a  nonconunissioiied  officer  dur- 
in«]r  the  entire  period  in  (piestion,  and  his  ^xrath'  of  rank  (hirinix  that 
period  has  not  been  determined  by  tlie  War  Department.  It  is  sii<x- 
frested  that  the  papers  of  the  chiim.  with  a  full  statement  of  facts, 
be  sent  to  the  Auditor  for  the  War  Department  for  examination 
and  for  settlement  in  accordance  with  the  law  and  the  facts. 


KETIUD  PAY— ENLISTED  MEN  OF  THE  ARMY  HOLOINQ  &ATINQ  AS 

SPECIALIST. 

txtru  pay  attacbing  to  the  rating  of  sjiec-ialist  which  may  be  gianu  tl  to  en- 
listed men  of  the  Anny  of  the  sixth  and  seventh  grades  under  authority 
of  the  act  of  June  4,  ISIQO,  41  Stat,  761,  Is  not  to  he  Included  In  com- 
pintlng  retired  pay 

AsslBtant  Comptroller  Force  to  the  Secretary  of  War,  August  26.  1920: 

By  letter  dated  Aufrust  9,  1920,  you  request  decision  of  the  (jues- 
tion  whether  enlisted  men  of  the  sixtli  and  seventh  fj;ra<les  rated  as 
spe<  ialK<ts  in  accordance  with  section  4b  of  the  Army  reor^janization 
act  of  June  4, 1920,  41  Stat.,  761,  and  hereafter  placed  on  the  retired 
lifii,  are  entitled  upon  such  retirement  to  75  per  cent  of  their  pay 
as  specialists  as  provided  by  said  section  4b  in  addition  to  76  per 
cent  of  their  base  pay  and  longevity  pay. 
Said  section  4b  provides: 

• 

**•  ♦  •  On  and  after  July  1,  1920,  the  grades  of  enlisted  men 
shall  be  such  as  the  President  may  from  time  to  time  direct,  with 
monthly  base  pay  at  the  rate  of  $f4  for  the  first  grade,  $53  for  the 
second  prade,  $46  for  the  third  grade,  $45  for  tlie  fourth  grade,  $37 
for  tlif  fiftli  Lnnde.  $35  for  the  sixth  grade,  and  for  the  seventh 
grade.  *  *  *  1'Ji(»  temporary  increase  of  pay  for  enlisted  men  of 
the  Army  authorized  by  section  4  of  the  act  of  Congress  approved 
May  18,  1920,  shall  be  computed  upon  the  base  pay  provided  for  in 
this  section,  and  shall  apply  only  to  enlisted  men  of  the  first  five 
grades.  The  temporary  allowance  of  rations  authorized  by  section 
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5,  and  the  transport:jtion  privilc«2:es  authorized  by  section  12,  of  the 
said  act,  simll  apply  only  to  enlisted  men  of  the  first  three  grades. 

"  Existing  laws  providing  for  continuous  service  pay  are  repealed 
to  tfike  effect  July  1,  1920,  and  thereafter  enlisted  men  shall  receive 
an  increase  of  10  per  centum  of  their  base  pay  for  each  five  years  of 
service  in  the  Army,  or  service  which  by  existing  law  is  held  to  be 
the  equivalent  of  Army  service,  such  increase  not  to  exceed  40  per 
centum. 

"Under  such  re^^ulations  as  tlie  Secretarv  of  War  may  proscriho, 
enlisted  men  of  the  sixth  and  seventh  <rrac\es  may  be  rated  as  spe- 
cialists, and  receive  extra  pay  therefor  per  month,  as  follows: 
First  class,  $25;  second  class,  $20;  third  da^  $15;  fourth  class.  $12; 
fifth*  class,  $8 ;  sixth  class,  $3.  *  *  *  All  laws  and  parts  oi  laws 
providing  for  extra  duty  pay  for  enlisted  men  are  repealed,  to  take 
effect  July  1, 1920 :  Provided,  That  nothing  in  this  section  shall  oper- 
ate to  reduce  the  pay  which  any  enlisted  man  is  now  receivmg, 
durin*^  his  current  enlistment  and  whih^  he  holds  his  present  parade, 
nor  to  cliaiiire  the  present  rate  of  pay  of  any  enlisted  men  now  on  the 
retired  list." 

Section  13  of  the  act  of  May  18,  1920,  41  Stat.,  604,  conUins  a 
proviso  worded  as  follows : 

^^Provided  furtfier,  That  the  increases  provided  in  this  act  shall 
not  enter  into  the  computation  of  the  retired  pay  of  officers  or  en- 
listed men  who  may  be  retired  prior  to  July  1,  1922:" 

Section  1  of  the  act  of  March  2,  1907,  34  Stat.,  1217,  provides: 

^That  when  an  enlisted  man  shall  have  ser\  ed  thirty  years  either 
m  the  Army,  Navy,  or  Marine  Corps,  or  in  all,  he  shall,  upon  mak- 
ing; application  to  tlie  President,  be  placed  ujion  the  retired  list, 
with  seventy-five  i)er  centum  of  the  pay  and  allowances  he  may  then 
be  in  receipt  of,  and  that  said  allowances  shall  be  as  follows:  Nine 
dollars  and  fifty  cents  per  month  in  lieu  of  rations  and  clothing  and 
six  dollars  and  twenty-five  cents  per  month  in  lieu  of  quarters,  fuel, 
and  liprht :  Provided^  That  in  computing  the  necessary  thirty  years* 
time  all  service  in  the  Army,  Navy,  and  Marine  Corps  shall  be 
credited." 

In  said  act  the    allowances"  to  be  credited  in  determiTfin^  the 

monthly  compensation  of  enlisted  meji  on  retirement  are  definitely 

stated  as  $9.50  per  month  in  lieu  of  rations  and  clothing  and  $0.25 

•per  month  in  lieu  of  quarters,  fuel,  and  lifjht. 

The  20  per  cent  increase  of  pay  authorized  by  section  4  of  the  act 

of  May  18,  1920,  is  temporary,  and  under  the  terms  of  section  13  of 
said  act  said  increase  shall  not  enter  into  the  computation  of  the 

retired  pay  of  enlisted  men  who  may  be  retired  prior  to  July  1,  192l*. 

The  rates  of  pay  of  enlisted  men  on  the  retired  list  on  June  4, 
1920,  were  not  chanfred  by  the  act  of  Conirress  of  that  date. 

Enlisted  men  of  over  20  vears  of  service  placed  on  the  retired  list 
of  enlisted  men  of  the  Army  on  or  after  July  1,  1920,  are,  under 
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ensting  laws,  entitled  on  retirement  to  the  pay  and  allowanoes  per 

month  stated  in  the  fifth  column  of  the  following  table : 
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grade  to  $:i4.50  per  month  for  the  lowest  ^rade,  and  the  rates  in  force 
under  act  of  July  11,  1919,  varied  from  $94.50  per  month  for  the 
highest  grade  to  $45.75  per  month  for  the  lowest  grade.  See  tables 
in  26  Comp.  Dec,  Sni  to  839. 

Your  statement  in  favor  of  including  75  per  cent  of  their  pay  as 
specialists  is  worded  in  part  as  follows: 

"Unless  the  retirement  pay  i.s  to  be  based  on  their  specialists'  pav, 
as  well  as  base  and  longevity  pay,  the  effect  will  be  to  reduce  greatly . 
the  retirement  pay  or  such  men,  which  will  have  an  exceedingly 
deleterious  effect  upon  enlistments  and  reenlistments  in  the 
Army  ♦  ♦ 

In  reply  your  attention  is  called  to  the  fact  that  if  75  per  cent 

of  the  e.xtra  pay  as  specialist  be  included  in  computing  retirement 
pay  it  would  result  in  many  cases  in  makin«r  the  retired  pay  aiid 
alluwances  of  soldiers  of  the  seventh  and  .sixth  frrades  ^rreater  tlian 
the  retired  pay  of  soldiers  of  the  fifth,  fourth,  and  thir<l  <rrades. 
For  exami»le:  If  T')  per  cent  of  tlie  special-duty  i)ay  of  irii"'  «,nven 
a  soldier  of  the  sixth  grade  who  is  rated  as  .specialist  of  the  first 
cla.<s  Ije  included  in  his  pay  on  retirement  after  more  than  20  years 
of  service,  the  result  will  be  $71.25  as  his  monthly  pay,  etc.,  on  the 
retired  list.  The  law  should  not  be  construed  to  produce  such 
ine(jnality. 

A  decision  of  this  offi 'c,  dated  May  7,  1907,  13  Comp.  Dec,  759. 
quoting  from  the  syllabus,  is  as  follows: 

** Allowances  to  enlisted  men  who  were  placed  on  the  retired  list 
of  the  Army,  either  before  or  after  the  passage  of  the  act  providing 
for  their  retirement,  dated  March  2,  1907,  are  confined  after  the 
date  of  the  passage  of  such  act  to  the  specific  sums  of  $9.50  per  month 
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ill  lieu  of  rations  and  clothing  and  $0.25  per  month  in  lieu  of  quar- 
ters, fuel,  and  light. 

"  In  computing  the  75  per  cent  of  ^  pay '  that  enlisted  men  of  the  • 
Army  may  '  be  in  receipt  of '  >vhen  placed  on  the  retired  list  under 
the  provisions  of  the  act  of  March  2,  1907,  additional  or  increased 
l>ay  nllowor]  to  such  enlijsted  men  because  of  special  ratin^^s  as  expert 
riilenien,  sliarpsliooters.  marksmen,  caseiinite  electricians,  {)!)sorvers. 
plotters,  planters,  loaders,  •i'un  commanders,  i^un  j)()imers,  and  i:un- 
ners,  or  of  foreign  ser\  i(  e,  or  of  extra  duty,  should  not  be  included. " 

This  decision  forms  paranfraphs  1757  and  1704,  Manual  for  the 
Quartermaster  Corps,  United  States  Army,  edition  of  19it>.  in  that 
decision  extra-duty  pay  is  excluded.  For  the  s  une  reason  the  extra 
pay  to  the  enli>ti'<  I  man  rated  as  a  specialist  sliouid  be  excluded. 

Your  question  is  answered  as  follows: 

So  much  of  section  4b  of  the  act  of  June  4, 1920,  as  provides  extra 
pay  to  enlisted  men  of  the  sixth  and  seventh  grades  who  may  be 
rated  as  specialists  is  in  lieu  of  the  provisions  of  law  for  extra-duty 
pay  therein  repealed  to  take  effect  July  1,  1920.  Such  extra*  pay  is 
not  pay  of  the  enlisted  man^s  grade,  but  is  conditioned  upon  the 
rating  which  may  be  given  him  as  a  specialist,  and  no  part  thereof 
can  lawfully  be  included  in  computing  his  pay  on  retirement. 


HONO&ABLE-OISCHAROE  GBATUITY  AND  CONTINUOUS-SEEVICE  PAY— 

NAVY. 

The  amount  of  bonorabIe<lischarge  gratuity  or  reenllstment  bonus  of  enlisted 
men  of  the  Navy  on  reenlUtmento  for  two  years,  or  three  years,  or  four 
years,  authorized  by  the  acts  of  July  11,  1010,  41  Stat,  134,  and  June  4, 

1920.  41  Stnt.,  S3G,  Is  equal  to  the  pay  tlie  enlisted  men  would  have  received 
if  tiu  y  iiad  ii<H>n  (Mnpioyed  in  actual  service  two  months,  or  three  months, 
or  four  iiioiitlis,  lespcctivt'Iy. 
In  computing  coniinuousi-Hervice  pay  and  pay  under  General  Order  No.  34  of 
.  enlisted  men  of  the  Navy,  the  unit  of  service  is  four  years;  that  is,  for 
each  full  four  years  of  service  the  additional  pay  authorised  should  be 
credited  for  the  ensuing  four  years  of  service  without  regard  to  length  of 
time  actually  served  in  any  particular  enlistment  of  shorter  periods  au- 
thoriztHi  by  the  acts  of  July  11,  1819.  41  Stat,  184,  and  June  4,  1920.  41 
Stat,  836. 

Aidttant  Comptroller  Foree  to  the  Seeretary  of  the  llavy,  August  27,  IMO: 

I  have  your  letter  of  July  24.  1920,  requestitio:  decision  as  to  the 
*' l)rop()rti()nate  benefits''  to  which  enlisted  men  of  the  Navy,  who 
reenlist  under  coni  iiiuous  service  following  discharge  from  two  or 
three  year  enlistments,  are  entitled. 

ThJ  act  of  July  11,1919.  41  Stat.,  134,  provided  that^ 

"Until  June  30,  1920,  enlistment <  in  the  Navy  may  he  for  terms 

of  two.  three,  or  four  years,  and  all  laws  now  applicable  to  four 
year  enlistments  shall  apply,  under  such  re<rulations  as  may  be  pre- 
scribed by  the  Secretary  of  the  Navy,  to  enlistments  for  a  shorter 
period  with  proportionate  beneiits  upon  discharge  and  reenljstment." 
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The  ftci  of  June  4, 1920, 41  SUt.,  886,  provides: 

**Sbo.  7.  That  hereafter  enlistments  in  the  Navy  and  in  the  Marine 
Corps  may  be  for  terms  of  two,  three,  or  four  years,  and  all  laws 
now  applicable  to  four  year  enlistments  shall  apply,  under  such 
regulations  as  may  be  prescribed  by  the  Secretary  of  tlie  Xavy,  to 
enlistments  for  a  siiorter  period  with  proportionate  benehts  upon 
discharge  and  reenlistment." 

As  applied  to  the  enlisted  men  of  the  Navy,  the  two  acts  are  iden- 
tical except  the  first  was  temporary  while  the  second  is  permanent 
legislation. 

The  provision  therein  that  the  laws  now  applicable  to  four-year 

enlistments  shall  apply  to  enlistments  for  a  shorter  period  with  pro- 
portionate benefits  upon  dis('hai<ro  and  reenlistment  eviflently  re- 
fers to  the  laws  relatin«x  to  hoiK^rablo  discluirj^e  <j:ratuity  upon  re- 
enlistinji  anfl  to  ptTiuiiiu'iit  additions  to  pay  hy  reason  of  prev  ious 
service,  ^^ueli  pay,  prior  to  the  act  of  .luly  11,  iUii),  being  contingent 
upon  reenlistment  for  a  period  of  four  years. 

The  law,  act  of  Aufi^ust  '22,  1912.  'M  Stat.,  -V-^},  authorizes  a  <rra- 
tuity  of  four  months'  pay  equal  in  amount  to  that  which  the  man 
would  have  received  if  he  had  l>een  employed  in  actual  service  for 
eadi  reenlistment  for  a  period  of  four  years  when  such  reenlistment 
oiDcars  within  four  months  from  honorable  discharge  from  his  pre- 
ceding enlistment. 

It  is  easily  seen  that  ^  proportionate  benefits  of  such  gratuity 
would  mean  two  months'  pay  upon  reenlisting  for  two  years  and 
three  montlis'  pay  upon  reenlisting  for  three  years.  27  Comp.  Dec., 
101, 106,  and  170. 

Permanent  additions  to  pay  l  >y  reason  of  previous  service  consists 
of  pay  under  General  Order  34  and  continuous-service  pay,  both 
being  additions  to  the  monthly  rate  of  pay  contingent  upon  reen- 
listment for  a  full  period  of  four  years  under  certain  specific  condi- 
tions, which  re(juire  in  case  of  the  adilitional  pay  under  (leneral 
Order  34  that  tlie  man  Ite  a  citizen  and  tiiat  iiis  pre\ious  period  of 
service  terminated  by  reason  cd"  <»xj)iration  of  eidistnient;  in  case  of 
('ontinuons-.service  pay  the  re(juirement  is  that  the  man  receive  an 
honorable  discharf.ce  from  his  last  term  of  enlistment  or  a  recom- 
mendation for  reenlistment  upon  expiration  of  his  last  term  of  en- 
listment, and  that  the  reenlistment  occur  within  four  months  from 
the  date  of  his  discharge. 

The  unit  for  service  required  before  a  man  is  entitled  to  the  addi- 
tional pay  for  previous  service  is  four  y*  mi\^.  To  determine  when  a 
man,  who  has  served  a  total  of  more  than  four  years  in  short-term 
enlirtments  subsequent  to  July  11, 1919,  is  entitled  to  increase  of  pay 
for  previous  service  (all  other  conditions  requisite  for  such  increase 
having  been  complied  with),  his  total  years  of  service  under  such 
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bhort-term  enlist nu'iits  should  be  divided  by  four,  and  for  each  full 
four  years  of  service  the  addition  of  pay  authorized  should  be 
credited  for  the  ensuin<r  four  years  of  service.  To  illustrate:  A 
man  who,  subsequent  to  July  11,  1019,  has  served  two  two-year  enlist- 
ments and  has  afjain  reenlisted  for  two  vears  should  be  credited 
during  his  third  two-year  enlistment  with  increase  of  pay  for  pre- 
vious service  as  upon  completion  of  a  full  four-year  enlistment  and 
a  reenlistment  for  four  years ;  and  for  a  man  who,  havincr  enlisted 
for  two  years,  reenlists  for  three  years,  upon  completion  of  a  total 
of  four  years  of  service  under  both  enlistments,  he  should  be 
credited  in  his  fifth  year  of  service  as  for  a  reenlistment  following  a 
four-year  enlistment.  Full  effect  will  be  given  to  the  statute  pro- 
viding for  proportionate  benefits  and  the  purpose  of  the  laws  and 
regulations  respecting  continuous-service  pay  and  pay  under  Qeneral 
Order  No.  84  will  be  attained.  26  Comp.  Dec.,  715. 


OVE&PAYXEKTS  OF  WAR  RISE  COMPENSATION  TO  TRAIHSES'OY  tSD- 

ERAL  BOARD  FOR  VOCATIONAL  EDUCATION. 

The  V(x;ational  rehabilitation  act,  as  ainonde<i  by  the  act  of  July  11,  1919, 
41  Stat.,  158,  having  provided  that  no  paynn'Ut.s  of  disability  oouiikjusu- 
tiun  under  the  war  risk  insurance  act  shuil  be  made  to  beuehciarles 
during  tlie  period  they  are  furnished  a  course  o£  vocational  rdiahlUtatiOD 
and  support,  except  as  to  the  excess  of  any  such  war  risk  compensation 
-over  the  compensation  allowed  by  the  Federal  Board  for  Vocational 
Ekiiicatlon,  it  Is  the  duty  of  the  board  to  charge  against  componsatlon 
paid  l)y  it  any  ov^n^ayments  of  war  rissk  compensation  proviou.sly  made 
to  tlie  same  person  as  soon  as  lht>  olrcurnstaiu.'es  of  indivitUjal  cmsos  will 
rea.*ioiiai»ly  iM-rmit.  Tlio  rosponsiliility  for  any  postixjiuniiont  of  colleotlon, 
or  collections  in  installments  if  found  necessary  or  advisable,  must  rest 
with  the  two  administrative  offices  interested. 

Comptroller  Warwick  to  the  chairman  Federal  Board  for  Vocational  Edaeatioa, 

August  27.  1920: 

T  have  your  letter  flated  June  IG.  10*2(),  received  in  this  office 
Augu.st  13,  1920,  requesting  decision  of  questions  formulated  therein 
as  follows: 

"  1.  In  view  of  tlie  fa<'t  that  the  allowance  for  support  and  main- 
tenance made  1»y  the  Federal  Boarfl  for  Vocational  Education  to 
trainees  under  section  *2  of  the  v<jcational  rehabilitation  act  is  a 
gratuity  granted  by  Congress  for  the  purpose  of  insuring  to  the 
beneiiciaries  of  the  act  the  advantages  of  tbe  Tocatibnal  training 
provided  by  the  Congress,  and  in  view  of  the  further  fact  that  any 
material  reduction  in  the  allowances  now  being  paid  will  un- 
doubtedly result  in  the  discontinuance  of  courses  and  abandonment 
of  training,  thus  defeating  the  purpose  of  the  Congress  as  expressed 
in  the  vocational  rehabilitation  act,  is  the  board  required  to  comply 
with  the  request  of  the  bureau  and  deduct  from  allowances  now 
being  paid  such  amounts  as  may  be  necessary  to  reimburse  the 
bureau  for  overpayments  made  by  it? 
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''S.  If  80,  is  the  Federal  board  permitted  to  make  reiinbursements 

in  installments— that  is,  is  the  board  permitted  to  deduct  less  than 
the  full  allowance  in  the  event  that  the  amount  of  such  allowance 
i£  less  than  the  amount  of  overpayinents  made  by  the  bureau  9 " 

The  facts  of  a  case  set  forth  in  your  letter  are  as  follows : 

^ICr.  Skinner  was  discharged  from  the  military  forces  of  the 
United  States  on  November  1, 1919 ;  was  approved  by  the  board  for  a 
course  of  traininnr  under  section  2  of  the  vocational  rehabilitation  act 
on  November  14, 1919,  and  on  December  1, 1919,  commenced  training 

and  is  ut  present  follo\vin<r  a  course  in  building  construction  at  the 
Carnegie  Institute  of  TcrhnoldiLry,  Pittslnir«^h^  Pa.  In  accordiince 
with  the  airi"cem(Mit  oxisting  h^'tween  the  board  and  the  bureau,  notieo 
of  commeiicenient  of  the  course  was  forwarded  to  the  bureau  as  soon 
IS  the  same  was  received  from  our  district  office;  the  notice  in  this 
ease  being  forwarded  on  December  17th.  Notwithstanding  the  dis- 
p  itrli  of  this  notice  on  the  date  shown  and  its  acknowledged  receipt 
by  the  bureau  on  the  19th  of  December,  on  or  about  January  1st  the 
bureau  forwarded  to  Mr.  Skinner  a  check  in  payment  of  compensa- 
tion for  the  month  of  December,  thus  causing  an  overpavment  in  his 
ca^e  in  the  amount  of  $80.00.  It  is  our  understanding^  that  appro.vi- 
matciy  3,700  trainees  of  the  board  have  been  overpaid  in  this  way, 
involving  approximately  $142,000,  and  that  requests  similar  to  the 
one  here  enclosed  will  be  received  coverin<j:  all  these  cases." 

Section  2  of  the  vocational  rehabilitation  act  of  June  27,  191S,  as 
amciKied  by  the  act  of  July  11,  1919,  11  Stat.,  158,  provides  for  com- 
peiisatiun  to  l)e  paid  by  your  board  to  pei'sons  wlio  are  followin/^^  a 
course  of  vocational  rehabilitation.  It  further  provides  that  no  com- 
pensation under  Article  III  of  the  war  risk  insurance  act  of  October 
0,  1917,  shall  l>e  paid  for  the  period  liuring  which  such  person  is 
being  furnished  by  your  board  a  course  of  vocational  rehabilitation 
and  sopport,  except  as  to  the  excess  of  any  such  war  risk  compensa- 
tion over  the  compensation  allowed  by  your  board.  Thus  the  statute 
substitutes,  for  the  period  and  to  the  extent  specified,  the  compensa- 
tion allowed  by  your  board  for  the  compensation  which  would  other* 
wise  be  payable  by  the  Bureau  of  War  Risk  Insurance. 

If  Mr.  Skinner  was  still  drawing  compensation  from  the  bureau, 
there  can  be  no  doubt,  I  think,  that  it  would  be  the  duty  of  the  di-  • 
rector  to  charge  against  such  compensation  any  overpayment  thereof 
which  had  been  inadvertently  made  to  him  by  the  bureau.  It  is 
equally  your  duty  to  charge  against  the  compensation  which  he  is 
now  receiving  from  your  board,  and  which  has  been  substituted 
temporarily  for  the  war  risk  compensation,  'any  overpayment  which 
would  have  been  a  charge  against  that  compensation.  Your  first 
qiKstioii  is  accordingly  answered  in  the  affirmative. 

It  would  seem  from  tlie  facts  stated  tliat  (be  Bureau  of  War  Kisk 
Insurance  had  ample  time  in  whicii  to  avoid  paying  from  its  funds 
money  not  due. 
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This  office  has  no  desire  to  hamper  uimeoeesarily  the  adminiBtratioii 
of  the  generous  provisions  of  your  statute,  nor  to  impose  unneoessaiy 
hardship  upon  trainees  of  your  hoard.  On  the  other  hand  it  is  not 
authorized  to  remit  or  cancel  debts  due  to  the  Government  or  to 
waive  or  postpone  their  collection.  These  overpayments  should  be 
collected  as  soon  as  the  circumstances  of  individual  cases  will  reason- 
ably permit,  and  responsibility  for  any  postponement  of  collection, 
or  collection  in  installments  if  found  necessary  or  advisable,  must 
rest  with  the  two  administrative  offices  interested  in  this  matter. 
Tour  second  question  is  answered  accordingly. 


NAVAL  RESERVE  FORCE— MILITABY  LEAVE  OF  ABSEJTCE. 

Officers  and  ompkqrees  of  tho  fJovemiiKMit  who  are  members  of  tho  Naval 
Reserve  Force  are  not  entitled  to  military  leave  of  absence  with  pay  In 
addition  to  their  regular  annual  and  sick  leave  for  tht'  p^rind  they  are  OD 
active  duty  witli  the  Naval  Reserve  Force,  under  the  act  of  June  3,  1916, 
39  Stat,  203,  by  the  provisions  of  which  military  leave  of  absence  is 
granted  only  to  offlcera  and  emplog^ees  who  are  memhers  of  the  National 
Guard. 

llemhers  of  the  Naval  Reserve  Force  on  active  (hity  are  prohibited  by  the 
provisions  of  the  act  of  Aujjnst  20,  101(>,  30  Slat.,  r>s2.  from  re<'eivLnK 
salary  of  any  civil  posliion  they  may  l)e  holding  if  the  foinhined  anioimt 
of  such  salary  and  active  duty  pay  as  members  of  the  Naval  Reserve  Fou-i^ 
exceeds  the  sum  of  |2,000  per  annum,  but  such  limitations  do  not  apply  tu 
the  retainer  pay  of  members  of  the  Naval  Reserve  Force. 

Compt roller  Warwick  to  the  Director  Oeneral,  United  Statei  Kailroad  Adminis- 
tration, August  27,  1920:  ^ 

By  reference  of  the  Secretary  of  the  Treasui-y  dated  Au<;ust  24, 
1  ha^'e  a  letter  of  Atiprust  17,  presumably  by  your  authority,  re- 
questin*;  decision  whether  employees  of  the  l^ailroad  Administra- 
tion who  are  memhers  of  the  Naval  Jieserve  are  entitled  to  the  leave 
^rranted  by  section  80  of  the  art  of  June  3.  1016.  39  Stat.,  203.  to 
officers  and  employees  of  the  United  States  ami  ot  the  District  of 
Columbia  who  are  memhers  of  the  National  (hiard. 

In  3'our  discretion  you  have  authority  under  proper  re«rnlations 
to  g^rant  leave  of  absence  with  pay  not  exceeding  30  days  in  any 
calendar  year  to  the  employees  of  the  Kailroad  Administration. 
Such  leave  is  commonly  known  as  annual  leave  and  is  authorized 
by  the  act  of  March  16,  189B,  30  Stat.,  316,  which  also  authorized 
the  jjranting  of  not  more  than  30  days'  sick  leave  in  any  year. 

The  leave  granted  by  the  act  of  June  iJ,  1916,  is  in  addition  to 
the  annual  and  sick  leave  authorized  by  the  act  of  March  15,  1898, 
and  is  called  military  leave. 

1  know  of  no  legislation  granting  military  leave  to  employees  of 
the  United  States  who  are  also  members  of  the  Naval  Besenre. 
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The  Nayal  ficmeve  is  one  of  the  six  eksBes  of  tho  Naval  Reserve 
Force  which  was  established  by  the  act  of  August  20,  1916,  39  Stat, 
M7.  That  act  provided,  pa^e  588,  as  follows : 

"No  existing  law  shall  be  construed  to  prevent  any  member  of 
the  Naval  Keserve  Force  from  acceptini;  employment  in  any  branch 
of  the  public  service,  except  as  an  officer  or  enlisted  man  in  any 
branch  of  the  military  service  of  the  United  States  or  any  State 
thereof,  nor  from  receiving  the  pay  and  allowances  incident  to  such 
employment  in  addition  to  his  retainer  pay." 

The  act  of  July  1,  1918,  40  Stat,  710,  amends  the  act  of  August 
29, 1916,  in  part  as  follows: 

"  Strike  out  the  fiifst  paragraph  under  subcaption '  Naval  Beserve,' 

and  substitute  the  following: 

'"Members  of  the  Xaval  Reserve  Force  who  hnvo  enrf)lle(l  for 
general  service  and  are  citizens  of  the  United  btates  are  eligible  for 
membership  in  the  Naval  Keserve   *   •  V 

''That  the  minimum  active  service  required  for  maintaining  the 
efficiency  of  a  member  of  the  Naval  Keserve  shall  be  two  months 
during  each  term  of  enrollment  and  an  attendance  at  not  less  than 
thirty-six  drills  during  each  year,  or  other  equivalent  duty.  The 
active  service  may  be  in  one  period  or  in  periods  of  not  less  than 
fifteen  days  each. 

"Members  of  the  Xaval  Reserve  Force  wlien  emploj'ed  in  active 
service,  ashore  or  afloat,  under  the  Navy  Department  shall  receive 
the  same  pav  and  allowances  as  received  by  tne  officers  and  enlisted 
men  of  the  iRegular  Nav^  of  the  same  rank,  grades,  or  ratings  and 
of  the  same  length  of  service,  which  shall  include  service  in  the  Xavy. 
Marino  Corps,  Naval  Reserve  Force,  Naval  Militia,  National  Naval 
Vounteers,  or  Marine  Corps  Reserve." 

Ordinarily  the  status  of  persons  in  any  branch  of  the  military 
service  is  incompatible  with  civil  employment  by  the  Government 
See  25  Comp.  Dec.,  666  and  767 ;  24  W.,  602. 

It  is  evident,  however,  that  Congress  intended  to  make  members 
of  the  Naval  Beserve  Force  eligible  for  civil  governmental  employ* 
ment 

Section  6  of  the  act  of  May  10, 1916, 39  Stat,  120,  as  amended  by 
the  act  of  August  29, 1916, 89  Stat,  582,  provides: 

That  unless  otherwise  specially  authorised  by  law,  no  money  ap- 
propriated by  this  or  any  other  act  shall  be  available  for  payment  to 

any  person  receiving  more  tlian  one  salni  v  wlien  the  combined 
amount  of  said  salaries  exceeds  the  sum  of  S_|,<)0|)  per  annum,  but 
this  shall  not  apply  to  retired  officers  or  enlistiMl  men  of  the  Arm}'. 
Navy,  Marine  Corps,  or  Coast  Guard,  or  to  ofticers  and  enlisted  men 
of  the  Organized  Militia  and  Naval  Militia  in  the  several  States, 
Territories,  and  the  District  of  Columbia ;  «   *   •  " 

The  act  of  August  29,  1916,  specially  authorizes  members  of  the 
Naval  Beserve  Force  to  receive  their  retainer  pay  and  also  the  pay 
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and  allowanoes  incident  to  their  employment  in  any  branch  of  the 
public  service  except  the  military  service,  and  therefore  the  limita- 
tion in  section  6  of  the  act  of  May -10, 1916,  as  amended,  does  not 
apply. 

There  is  no  such  exception  in  the  case  of  the  active  duty  pay  of 
members  of  the  Naval  Reserve  Force.  Accordingly  a  member  of  the 

Naval  Reserve  Force  on  active  duty  would  not  be  entitled  to  the 
salary  of  his  civil  position  if  the  combined  amount  of  his  salary  and 
his  active  duty  pay  as  a  member  of  the  Naval  Reserve  Force  should 
exceed  the  sum  of  $2,000  per  annum,  unless  he  was  in  one  of  the 
(^lasses  excepted  from  the  limitation  in  said  section  6.  See  22  Comp. 
Dec,  704. 

I  see  no  leiral  reason  to  prevent  you  from  grantin":  leave  of 
absence  without  pay  to  employees  of  the  RaUroad  Administration 
who  are  members  of  the  Naval  Reserve  for  such  periods  as  they  are 
on  active  duty  in  the  Nava^  Heserve,  in  case  they  come  within  the 
limitation  set  forth  in  the  preceding  paragraph.  However,  whether 
such  leave  of  absence  without  pay  shall  be  granted  or  not  is  an 
administrative  matter  within  your  discretion  and  for  which  you 
should  assume  the  responsibility. 


LEAVES  OF  ABSENCE— ARSENAL  EMPLOYEES. 

To  entitle  civilian  employees  of  the  War  Department  employed  in  jrnn  fac- 
tories and  arsenals  to  tlie  benelits  of  the  acL  of  July  9,  1918,  40' Slat.,  870, 
authorizing  payuieut  of  double  compensation  for  work  perfornied  ou  ail 
days  of  leave  of  absence  granted  by  law,  such  employees  nmst  not  only  be 
employees  of  gun  factories  and  arsenals  but  their  duties  must  be  pe^ 
formed  in  i!un  factories  and  arsenals,  either  those  of  the  Government  or 
plants  of  private  contractors  with  the  Govemme^tt  the  nature* of  their 
duties  being  iunnntorial.  Persons  employed  In  prun  factories  and  arsenals 
of  tlie  Government  or  nt  the  plants  oi;  i>rivate  contractors,  by  detnil  or 
otlierwise,  who  are  not  actually  eini)loye€S  of  a  gim  factory  or  arsenal, 
are  not  entitled  to  the  benelits  of  tlie  act. 

Comptroller  Warwick  to  the  Secretary  of  War,  Aucrtitt  87,  1990: 

I  received  on  August  21  your  letter  of  August  14  requesting  deci- 
sion ol  four  questions  stated  as  follows : 

In  order  to  assist  in  the  proper  administration  of  the  act  of  July 
9,  1918,  your  opinion  is  requested  upon  the  following  questions: 
"(a)  Are  employees  of  arsenals  entitlejd  to  the  benefits  of  the 

statute  rojijardless  of  the  nature  of  their  duties? 

Are  employees  of  ^irsenals  entitled  to  the  benefits  of  the 
statute  retjardless  of  the  j)l}ice  of  the  performance  of  their  duties? 

"(r)  Are  em}>h>yc('.s  in  ursenaLs  entitled  to  the  benefit  of  the  statute 
re«r:n  (lless  of  the  nature  of  their  duties? 

"{(1)  Are  ail  employees,  includin<;  inspectors,  gauge  checkerSf  ac- 
countants, and  clerks  on  duty  at  the  plants  oi  private  contracton 
entitled  to  the  benehts  of  the  statute?^' 
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The  act  of  July  9,  1918,  40  Stat.,  870  pruvidos: 

**That  the  Secretary  of  War  is  hereby  authorized  and  empowered 
during  the  j>eriod  of  the  war,  to  make  payment,  under  such  regula- 
tions as  may  be  prescribed  by  him,  in  addition  to  and  at  the  rate  of 
pay  now  provided  by  law  to  each  and  all  civilians  employed  by  the 
War  Department  in  gun  factories  and  arsenals  for  work  performed 
en  all  days  of  leave  of  absence  granted  by  law  to  such  employees." 

The  leave  of  absence  granted  by  law  to  ciTilians  employed  by  the 
War  Department  in  gun  factories  and  arsenals  is  granted  by  the  act 

of  Anrnist  29,  1916,  39  Stat.,  617,  which  provides: 

"That  each  and  every  employee  of  the  navy  yards,  <run  factories, 
naval  stations,  and  arsenals  of  the  United  States  Governint'iit  is 
hereby  granted  thirty  days'  leave  of  absence  each  year,  without  for- 
Intnre  of  pay  during  such  leave :  Provided  further^  That  it  shall  be 
lawful  to  allow  pro  rata  leave  onlv  to  those  serving  twelve  consecu- 
tive months  or  more:  Atid  provided  further,  That  in  all  cases  the 
heads  of  divisions  shall  have  discretion  as  to  the  time  when  the  leave 
can  }>est  l>e  allowed:  And  provided  further^  That  not  more  than 
tlurty  (lays'  leave  with  pay  shall  be  allowed  any  such  employee  in 
one  year:  Provided  further^  That  this  provision  shall  not  be  con- 
strued to  deprive  employees  of  any  sick  leave  or  legal  holidays  to 
which  they  may  now  be  entitled  under  existing  law." 

The  saving  clause  in  the  last  jjroviso  of  this  act  does  not  save  any 
rifrhts  to  sick  leave  to  employees  of  «^un  factories  anil  arsenals  be- 
cause such  employees  are  not  entitled  to  sick  h^ive  under  existing  law. 
That  part  of  the  saving  clause  applies  to  certain  employees  of  navy 
yards  and  naval  stations  who  are  granted  15  days  sick  leave  by  the 
act  of  March  3, 1900,  35  Stat.,  754,  26  Comp.  Dec.^  L>53. 

The  benefits  of  the  act  of  July  9,  1918,  extend  to  civilians  em- 
ployed by  the  War  Department  in  gun  factories  and  arsenals;  such 
employees  are  entitled  to  pay  for  work  performed  on  all  days  of 
leave  of  absence  granted  by  law  to  them.  In  order  to  determine 
what  days  of  leave  of  absence  are  granted  by  law  to  them  it  is 
necesBaiy  to  look  at  the  act  of  August  29, 1916,  which  grants  leave 
of  absence  to  employees  of  arsenals  and  gun  factories.  It  is  not 
enough  that  they  are  employees  in  a  gun  factory  or  arsenal — they 
must  also  be  employees  of  a  gun  factory  or  arsenal.  26  Comp. 
Dec.,  448. 

The  fundamental  question  is  not,  as  lias  been  argued,  whetiier  the 
duties  of  a  certain  class  of  employees  are  the  same  as  those  per- 
formed by  employees  of  arsenals,  but  whether  tlie  employees  in 
question  are  employees  of  arsenals.  If  they  are  not,  then  they  are 
not  ♦  iititled  to  the  benefits  of  the  act  of  July  9, 1918. 

Answering  your  questions  specilically : 

(a)  Employees  of  gun  factories  and  arsenals  are  entitled  to  the 
befiefits  of  the  act  of  July  9,  1918,  regardless  of  the  nature  of  their 
duties.  . 
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(b)  Employees  of  gun  fiutories  and  arsenals  are  entitled  to  the 
benefits  of  the  act  of  fluly  9,  1918,  only  if  their  duties  are  performed 
in  gun  factories  and  arsenals. 

(c)  Employees  in  p;un  factories  and  arsenals  are  entitled  to  the 
benefits  of  the  act  of  July  9, 1918,  only  if  tliey  are  employees  of  a  gun 
factory  or  arsenal. 

(d)  Employees  on  duty  at  the  plant  of  a  private  contractor  are 
entitled  to  the  benefits  of  the  act  of  July  9,  1918,  only  if  they  are  em- 
ployees of  a  gun  factory  or  arsenal.  See  26  Comp.  Dec,  23. 


C0V8VLAB  8BEVI0B— PBnrCIPAL  OFFICERS  TRAHSIBBBID  VBOX  OBS 

G0V8VLAIS  TO  AVOTHXE. 

A  United  States  consul  or  consul  general  assigned  in  Oie  capacity  of  oonsol 
in  charge  "  or  *'  consul  general  In  charge  "  of  a  consulate  during  temporary 
absence  of  the  principal  consular  officer  regularly  assl^rned  thereto  does  not 

lri'j<«  his  status  as  a  principal  officer  or  become  by  virtue  of  such  nsslpi- 
iiiont  a  vice  consul  or  entitlod  to  additional  compensation  <>f  tli:it  sub- 
ordinate officer,  autlioriziHl  hy  tlio  act  of  Fdnuary  5,  1915,  38  Stat.,  SOO, 
when  temporarily  placed  In  ebarKi'  of  a  consulate  or  consulate  general  dur- 
ing absence  of  the  principal  officer. 

Comptroller  Warwick  to  the  Secretary  of  State,  August  28,  1920: 

I  haye  your  letter  of  August  6,  1920,  requesting  decision  whether 
a  consul  or  consul  general  assigned  in  the  capacity  of  '^consul  in 
chaige  "  or  consul  general  in  charge  "  of  a  consulate  during  tempo- 
rary absence  of  the  consul  or  consul  general  regularly  assigned  to  the 
consulate  may  be  paid  the  additional  compensation  provided  by  lav 
for  a  vice  consul  who  is  temporarily  in  charge  of  a  consulate  or  con- 
sulate general  during  the  absence  of  the  principal  officer. 

Section  6  of  the  act  of  February  5, 1915,  38  Stat.,  806,  defines  the  . 
designation  ^  vice  consul "  as  denoting  consular  officers  subordinate 
to  principal  consular  officers.  The  same  section  defines  the  desig- 
nations  *^  consul  general  ^  and  consul  ^  as  denoting  full,  principal, 
and  permanent  consular  officers  as  distinguished  from  suborclinates 
and  substitutes. 

It  is  clear  that  neither  a  consul  «jenoral  nor  a  cniisiil  is  a  vice 
constd  under  these  dclniitions  oven  when  in  ('har<;e  of  a  consulate 
which  has  been  reirularly  assiLrried  to  another  principal  consular 
oflicer  during  a  teriii)()rary  absence  of  siicli  officer.  They  are  fid), 
principal,  and  permanent  considar  of!i<'ers  and  not  subordinates  as 
vice  consuls  must  be  under  the  definitioii  of  tliat  designation. 

Section  J»  of  the  act  of  April  5,  lOOG,  :U  Stat.,  iOU.. authorizes  the 
President  to  designate  a  consul  to  act  for  a  period  not  to  exceed 
one  year  as  vice  consul  general,  or  vice  consul.  This  oflice  has  held 
accordingly  that  a  consul  who  has  been  so  designated  to  act  as  vice 
consul  at  a  consulate  general  is  entitled  while  so  acting  to  the  addi* 
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tional  compensation  provided  by  law  for  a  vice  consul  while  in 
char«re  of  a  consulate  ^reneral  or  consulate.   22  Comp.  Dec,  lOG. 

I  find  no. statutory  autliority  for  the  desi<rnation  of  a  consul  gen- 
eral as  vice  consul,  or  for  the  payment  of  the  additional  compensa- 
tion provided  by  law  for  a  vice  consul  to  a  consul  who  has  nol 
been  duly  desipiated  as  vice  oonsuL 

Section  1  of  the  act  of  February  5,  1915,  38  Stat.,  805,  provides 
that  consuls  general  and  consuls  shall  be  assigned  to  posts  and* 
transferred  from  one  post  to  another  by  order  of  the  President  as 
the  interest  of  the  service  may  require.  A  consul  general  or  consul 
-who  has  been  assigned  to  the  consulate  of  another  principal  consular 
officer  does  not  lose  his  status  as  a  principal  officer  or  become  by 
Tirtue  of  such  assignment  a  vice  consul,  or  become  entitled  to  the 
compensation  of  that  subordinate  office. 


TBANSPOEIAIION  KEftUESTS. 

Wormm  of  Government  transportation  requests  may  not  be  filled  In  with  lead 
pencil,  but  must  he  completed  by  tyi>e\vritt»r,  indelihlo  lu'iicil  di-  jxmi  as 
r«?quir»'d  by  n'Kulat ion,  and  no  sorvl(  c  should  ho  funiislicd  uiK)n  auy  re- 
quest not  so  completed  or  that  shows  any  eratiure  or  alierutlou. 

ComptroUcr  Warwick  to  the  Seeretazy  of  War,  Atirust  31,  1880: 

I  have  your  letter  of  August  26, 1920,  inclosing  report  of  investi- 
gation made  by  the  Inspector  General  as  to  the  fraudulent  use  of  a 
transportation  request,  with  indorsements  thereon,  including  the 
recommendation  by  the  Quartermaster  General  that  certain  changes 
be  made  in  the  instructions  to  the  carrier  on  transportation  re- 
quests. 

It  is  noted  from  the  report  that  paragraph  8  of  Treasury  Depart- 
ment Circular  No.  49  of  1915  was  not  complied  with  in  the  case 
under  investigation  as  the  statement  is  made  that  the  request  was 
filled  in  with  lead  pencil  and  the  paragraph  referred  to  explicitly 
provides  that, — 

^  Forms  of  request  should  be  completed  by  typewriter,  indeifble 
pencil,  or  pen." 

This  is  a  requirement  of  this  office  and  no  officer  is  excusable  for 
noncompliance  therewith,  and  no  request  that  does  not  conform  to 
this  requirement  should  be  honored  by  the  carrier. 

In  order  that  this  requirement  may  be  given  additional  promi- 
nence, I  hereby  authorize  an  addition  to  the  general  instructions  to 
carriers  as  printed  on  the  back  of  the  prescribed  form  of  transporta- 
tion request  so  that  No.  8  will  read  as  follows: 

**  I^crrms  of  request  must  he  completed  hy  tyvevyriter,  indelible 
pencil,  or  pen,  and  no  service  should  be  furnislied  upon  any  request 
that  shows  any  erasure  or  alteration.'^ 
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The  italicized  wonls  are  additional  to  the  existintr  instruction. 

The  su|)pl\'^  of  requests  now  in  stock  may  be  issued  for  use  until 
exiiausted,  but  any  depjii  tnu'nt  may  print  or  stamp  thereon  the  addi- 
tional instruction  hereby  authorized. 


&ETIEED  AEMY  OmCS&S  ACinTG  AS  QOTE&HKSHT  WIXHE88S8. 

Am  the  pay  of  a  retired  officer  of  the  Army  Is  fixed  by  law,  payment  at  any 
additional  compensation  to  such  ofTicers,  while  receiving  retired  pay,  for 
servlcos  as  an  export  witiuss  in  l)ehal£  of  the  United  States  is  prolilbited 
by  section  1765,  Revised  Statutes. 

Comptroller  Warwlek  to  the  Attorney  Oeaeral,  Avffust  31,  IMO: 
I  have  your  letter  of  August  20, 1920,  as  follows : 

"  John  B.  Semplc,  of  vSewickley,  Pennsylvania,  is  suing  the  United 
Sjtates  in  the  Court  of  Claiiiis  for  royalties  which  he  allefi;es  are  due 
him  in  the  amount  of  $1,200,000  for  use  by  the  United  States  of 

certain  devices  alleged  to  be  covered  by  a  patent  owned  by  him.*  The 
suit  is  entitled  *  Scjn jiJc  v.  United  JStates,  iSo.  34442.' 

"In  the  defense  of  tlie  above  suit  it  is  essential  that  the  services 
of  C\>lonel  Birnie,  U.  iS.  A.,  retired,  as  an  expert  witness  be  ob- 
tained. 

Colonel  Kogers  Birnie  was  retired  in  1914  for  age,  and  is  now 
drawing  pay  as  a  retired  Army  officer.  He  is  at  present  engaged  in 
business,  oeing  associated  with  a  firm,  and  therctore  is  not  free  to 
ffive  his  services  to  the  United  States  without  compensation.  It  will 
be  necessary  to  pay  Colonel  Birnie  a  reasonable  per  diem. 

"  Your  opinion  as  to  wtfrther  or  not  Colonel  Birnie.  being  a 
retired  Army  officer,  can  be  employed  and  paid  a  reasonable  per 
diem  for  liis  .-ervices  as  an  expert  witness  is  recjuestcd  in  advance  of 
the  em})loyment  so  that  definite  arrangements  can  be  made  with 
reasonable  assurance  that  Colonel  Birnie's  bill  will  be  paid." 

Section  1705,  Kevised  Statutes,  provides: 

"  Xo  officer  in  any  branch  of  the  public  service,  or  any  other 
person  whose  .salary,  pay,  or  emoluments  are  fixed  by  law  or  reiru- 
lation-  shall  receive  any  additional  pay.  c:<tra  allowance,  or  com- 
pensation, in  any  form  whatever,  for  the  disbursement  of  public 
moaey.  or  for  any  other  service  or  duty  whatever,  unless  the  same 
is  authorized  by  law,  and  the  appropriation  therefor  explicitly 
states  that  it  is  for  such  additional  pay,  extra  allowance,  or  com- 
pensation." 

The  pay  of  a  retired  officer  of  the  United  States  Army  is  fixed  by 
law.  The  employment  of  an  expert  to  testi  f y  as  a  witness  in  behalf 
of  the  United  States  is  a  special  employment  personal  to  the  expert 
employed,  with  compensation  also  personal  to  him  fixed  by  agree- 
ment and  not  by  law  or  re<rulation. 

Payment  to  Col.  Birnie  under  such  an  employment  of  compensa- 
tion so  fixed  would  be  in  conflict  with  section  1765,  Kevised  Statutes, 
and  therefore  is  unauthorized.   20  Comp.  Dec,  280;  21  id.,  430. 
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&BTAZHE&  PAy--BAVAL  BSIX&YS  VO&CX. 

Xanben  of  the  Naval  Bawsrfo  Force  transferred  thereto  from  tbe  Nattonal 
Nftval  Yolmiteen  under  provlsloiui  of  the  Mt  of  Jnly  1,  IIW  40  Stat,  TOB, 
•le  eotltled  to  Increaae  of  25  per  cent  of  tbcftr  bate  retainer  pay  upon  re- 

ecrollment  in  the  Naval  Reserve  Force  within  four  months  from  termination 
of  their  three-year  enrollment  in  which  aenring  when  thus  transferred. 

Assistant  Comptroller  Force  to  the  Secretary  of  the  Navy,  September  1,  1920: 

I  have  your  letter  of  July  21,  1920,  requesting  decision  whether 
members  of  the  Naval  Keserve  Force  who  acquired  membership 
therein  by  transfer  from  the  National  Naval  Volunteers  under  pro- 
Tiacms  of  the  act  of  July  1,  1918,  are  entitled  to  the  increase  of  25 
per  cent  of  their  base  retainer  pay  upon  reenrollment  in  the  Naval 
Reserve  Force  on  expiration  of  their  term  of  service  in  which  trans- 
ferred. You  state  that  the  department  has  only  required  such 
members  to  serve  for  the  term  of  their  enlistment  in  the  National 
Naval  Volunteers  which  has  been  construed  to  be  for  a  period  of 
three  years. 

The  act  of  August  29,  1916,  89  Stat,  587,  relative  to  the  Kaval 
Reserve  Force,  provides : 

Enrollment  and  reenrollment  shall  be  for  a  term  of  four  years.** 

''Members  of  the  Naval  Keserve  Force  who  reenrolled  for  a 
temi  of  four  years  within  four  months  from  the  date  of  the  termina- 
tion of  their  last  term  of  enrollment,  and  who  shall  have  performed 

the  minimum  amount  of  active  service  renuired  durinfr  the  preceding: 
term  of  enrollment.  sIkiII,  for  each  such  rocnrollmcnt.  receive  an 
increase  of  twenty-five  per  centum  of  their  base  retainer  pay:  *  * 

The  act  of  July  1, 1918, 40  Stat.,  708,  provides : 

"That  upon  the  approval  of  this  Act  all  laws  heretofore  enacted  by 
the  Congress  relating  to  the  Naval  Militia  and  the  National  Naval 
Volunteers  be,  and  the*same  hereby  are,  repealed;  and  the  President 
is  authorized  to  transfer  as  a  class  all  members  of  tlie  National 
Naval  Volunteers  to  the  class  'The  Naval  Keserve,'  'The  Naval  Ke- 
serve Flying  Corps '  or  '  The  Marine  Corps  Reserve '  of  the  Naval 
Reserve  Force  or  the  Marine  Corps  Reserve,  for  general  service,  in 
the  confirmed  rank,  grade,  or  ratm^  they  now  hold  in  the  National 
Naval  Volunteers,  regardless  of  their  being  members  of  a  State  mili- 
tary force,  and  without  examination  and  the  neces*sity  of  executing 
or  filinir  a  new  oath  and  acceptance  of  oflice:  that  until  such  transfer 
i?  effected  members  of  the  National  Naval  Volunteers  shall  retain 
their  present  status  and  be  entitled  to  receive  the  same  pay,  allow- 
ances, gratuities,  and  other  beneHts  as  heretofore  provided  by  law, 
and  snail  continue  subject  to  the  laws  prescribed  for  the  »>venmient 
of  tiie  "StLTj'j  that  all  members  of  the  Naval  Reserve  Force  shall 
be  eligible  for  reenrollment  in  the  rank,  grade,  or  rating  held  on  the 
termination  of  their  last  enrollment;  that  no  enrollments  or  promo- 
tions shall  be  made  in  any  rank  or  grade  above  that  of  lieutenant 
commander,  except  as  herein  otherwise  provided." 
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The  art  of  Aii^rnst  29,  1916,  39  Stat.,  595,  provirled  for  enroll- 
ment of  officers  and  men  of  the  various  branches  of  the  Naval  Militia 
in  the  National  Naval  Volunteers  and  prescribed  the  term  of  such 
enrollment  as  follows: 

"That  all  persons  so  enrolled  shall  be  held  to  said  service  in  said 

Vohinteers  durinfr  the  continuance  of  any  such  emeri^ency  and  (lur- 
ing the  jHM'iod  of  any  existinj]^  or  thereafter  ensuing  war,  unless 
sooner  relieved  hy  order  of  the  President  or  until  reacliin<j:;  the  aj^c 
of  sixty-two  years  for  those  in  the  naval  branch  and  the  a<:e  of 
sixty-four  years  for  those  iu  the  Marine  Corps  branch,  upon  attain- 
ing which  ages  such  persons,  ieq[>edtively,  shall  be  relieved  from  sudi 
enrollment. 

Pf'oviflfd,  That  no  person  so  enrolled  shall  be  held  against  his 

will  to  such  enrollment  for  a  lonirer  continuous  period  than  three 
years,  except  duriuf^  the  pendency  or  duration  of  i^he  emergency  or 
of  war  hereinabove  referred  to    •  * 

It  is  apparent  that  the  department's  aetion  in  treating  the  term  of 
enrollment  in  which  members  of  the  National  Naval  Volunteers  were 
serving  when  transfernul  to  the  Naval  Reserve  Force  under  the  act 
of  July  1,  1918,  as  being  for  a  period  of  three  years  is  in  accord- 
ance with  the  law.  The  question  therefore  is  whether  such  period  of 
service  should  be  considered  the  equivalent  of  a  fuU  period  of  four 
years  served  in  the  Naval  Reserve  Force,  so  as  to  entitle  the  members 
so  transferred  and  so -serving  to  the  25  per  cent  increase  on  their  base 
retainer  pay. 

A  qualification  to  reenroll "  carries  with  it  the  idea  of  having 
fulfilled  the  requirements  of  a  prior  enrolhnent,  and,  for  that  reason, 
impliedly  carries  with  it  all  the  privileges  and  benefits  attending 
reenrollment  by  reason  of  expiration  of  a  prior  enrollment.  One  of 
the  benefits  attending  "reenrollment  "  following  the  completion  of  a 
regular  term  of  enrollment  in  the  Xaval  Keserve  Force  is  25  per 
cent  increase  on  the  members  base  retainer  pay.  I  am  of  opinion, 
therefore,  that  members  of  the  Naval  Keserve  Force  transferred 
thereto  from  the  National  Naval  Volunteers  under  tlie  act  of  Jiilv 
1,  1918.  who  reenroll  within  four  months  from  the  termination  of 
the  enrollment  in  which  so  transferred  are  entitled  to  the  increase  of 
25  per  cent  of  their  base  retainer  pay. 


SSA-SVTT  PAT— HAYT— OOmnrTATZOV  OT  BATZOirB. 

Officers  of  the  Navy  on  sea  duty  temporarily  located  on  sliore  for  the  convenient 
and  ethcieut  performance  of  the  services  retiuired  of  them  under  competent 
orders  are  entitled  to  sea-duty  pay  but  not  to  commntatton  of  rations  under 
section  1579,  Revised  Statutes,  which  anthorises  commntatlon  of  latlons 
only  while  actually  performing  duty  on  board  a  seagoing  v^meL 
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Assistant  Comptroller  Force  to  Saiiga  Lamar  Lee,  United  States  Savy,  Septem- 
ber 2,  19S0: 

I  have  your  letter  of  August  4,  1920,  as  follows: 

Enclosed  herewith  are  certified  copies  of  orders  to  duty  in  the 
snpply  office,  small  craft,  train  (Division  2)  Pacific  Fleet,  in  case  of 
Pay  Clerk  Carl  Herrick,  U.  S.  N.,  and  myself. 

"The  flagship  U.  S.  o.  Minneapolis^  to  which  we  are  attached,  is 
constantly  moving,  and  for  the  conmuenoe  of  the  vmelfl  whose 
aeoountB  we  cany  the  oiBce  is  at  preBent  located  in  the  warehouse  on 
tlie  Santa  Fe  Wharf,  this  city,  all  work  in  connection  herewith  being 
ailoat 

"Information  is  requested  re^rardin^  the  pay  to  which  we  are  en- 
titled— in  case  of  myself  whether  sea  or  shore  pay,  and  in  case  of  Pay 
Clerk  Ilerrick  whether  sea  or  shore  pay,  and,  if  sea  pay,  should  he  be 
entitled  to  commutation  of  rations! 

Tiie  submitted  copies  of  your  orders  of  June  6,  1919,  and  those  of 
Pay  Clerk  Carl  Herrick  of  June  12,  1920,  indicate  that  you  and  Pay 
Gkck  Carl  Herrick  are  attached  to  the  U.  S.  S.  MinneapolU.  Your 
primary  or  paramoont  duty  is  sea  duty  as  contemplated  in  section 
1571,  Bevised  Statutes,  and  act  of  May  13, 1908, 85  Stat,  128. 

It  would  seem  that  for  the  convenienoe  of  the  small  vessels  whose 
supply  officer  yon  are  your  office  is  temporarily  located  on  diore,  bat 
that  this  tempoiaiy  location  does  not  alter  the  nature  of  your  duties 
or  the  service  rendeced  to  soeh  vessels,  and  this  dedsion  is  predicated 
on  audi  a  state  of  facts. 

Under  section  1579,  Bevised  Statutes,  a  warrant  officer  is  entitled 
to  eommutation  of  rations  only  when  actually  attadied  to  a^id  doing 
doty  on  board  a  seagoing  vessel.  In  the  case  in  question  Pay  Clerk 
Herrick  was  attached  to,  but  was  not  actually  doing  duty  on  board, 
a  seagoing  vesseL  The  law  is  specific,  and  though  his  temporary 
situation  on  shore,  due  to  the  exigency  of  the  service,  did  not  change 
the  character  of  his  duty,  yet  the  law  re(}inrcs  that  he  must,  in  fact, 
perform  duty  on  board  a  seagoing  vessel  to  entitle  him  to  a  ration. 
The  word  "  actually  "  will  not  permit  a  constructive  status,  and  there- 
fore Pay  Clerk  Herrick,  though  on  sea  duty  and  attached  to  a  sea- 
going vessel  while  so  temporarily  located  on  shore,  is  not  entitled  to 
oommutation  of  rations. 

You  are  accordingly  advised  that  you  and  Pay  Clerk  Herrick  are 
entitled  to  sea  pay  and  that  Pay  Clerk  Herrick  is  not  entitled  to  com- 
mutation of  rations  while  acting  in  the  capacity  and  under  the  orders 
docribed  in  your  letter.  14  Comp.  Dec,  283. 
Sm*"— 21— VOL  27 — 
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TBASSPOBTATIOV  OV  PEnOnU. 

Under  so^-tfon  Rpvised  Statutes,  ns  amended,  United  Stjites  marshals  an* 

entitled  to  reimbursement  for  expenses  incurred  in  transportinj;  prisoners 
convicted  of  crimes  less  tlian  a  felony  and  sentenced  for  short  terius  by 
United  States  court*  and  committed  to  county  or  State  jails  which  are 
designated  by  the  Attornegr  Ganeral  for  tliat  mupose,  as  well  as  for  ezpenict 
of  transporting  prisoners  ooovicted  of  fdonles  and  sentenoed  for  longer 
terms  In  the  penitentiary. 

Dedttoa^by  Astittaat  Comptroller  Veree,  September  i,  19S0: 

Thomas  B.  McCarthy,  XTnited  States  marshal  for  the  Southern 
District  of  New  York,  applied  July  30  and  August  13,  1920,  for  a 
revision  of  the  action  of  the  Auditor  for  the  State  and  Other  Depart- 
ments in  disallowing  by  certificate  No.  10054,  dated  March  13^  1920. 
in  his  accounts  for  period  July  1,  1918,  to  March  31,  1919,  items 
amounting  to  $22.52,  $21.05,  and  $21.16,  rej)resenting  expenses  in- 
curred by  office  deputy  marshals  in  transporting  convicts  from  New 
York  City  to  the  Essex  County  jail  at  Newark,  N.  J.,  to  serve  sen- 
tence on  commitments  issued  by  the  United  States  District  Court 
for  the  Southern  District  of  New  York. 

Section  5546,  Kevised  Statutes,  as  amended  by  act  of  July  17, 
1876, 19  Stat.,  88,  provides  in  part  as  follows: 

^All  persons  who  have  been,  or  who  may  hereafter  be,  convicted  of 
crime  by  any  court  of  the  United  States,  including  consular  courts, 

whose  punishment  is  imprisonment  in  a  District  or  Territory  or 
county  where,  at  the  time  of  conviction  or  at  any  time  during  the 
term  of  imprisonment,  there  may  be  no  penitentiary  or  jail  suitable 
for  the  confinement  of  convicts,  or  available  therefor,  shall  be  con- 
fined during  the  term  for  whidi  ^ey  have  been  or  may  be  sentenced, 
or  during  the  residue  of  said  term,  in  some  suitable  jail  or  peniten- 
tiary in  a  convenient  State  or  Territory,  to  be  designated  by  the 
Attorney-General,  and  shall  be  transported  and  delivered  to  the 
warden  or  keeper  of  siK^h  jnil  or  ponitentiary  by  the  marshal  of  the 
District  or  Territory  where  the  conviction  has  occurred;   *  • 

By  letter  dated  April  18,  1918,  ^e  Attorney  Qeneral  designated 
the  Essex  County  jail  at  Newark,  N.  J.,  for  the  confinement  of  pris- 
oners sentenced  by  the  United  States  District  Court  for  the  Southern 
District  of  New  York  to  serve  jail  sentences  of  less  than  one  year, 
and  by  letter  dated  May  7,  1919,  directed  that  such  prisoners  sen- 
tenced to  serve  not  exceeding  six  months  be  conlined  in  that  jail 
and  prisoners  sentenced  to  confinements  for  periods  from  six  montiis 
to  one  year  be  conlined  in  another  prison  designated  by  him.  The 
court  1  y  orders  dated  March  5,  1918.  and  May  13,  1919,  designated 
the  })nsons  accordingly,  and  prisoners  sentenced  in  that  court  were 
confined  as  directed  by  the  Attorney  General  and  ordered  by  the 
court. 
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The  disallowance  by  the  auditor  for  the  period  July  1  to  Septem- 
ber 30, 1918,  is  worded  as  follows : 

"Expenses  incurred  by  deputies  transporting  prisoners  to  Essex 
County  jail,  Newark,  N.  J.,  on  commitments  issued  by  the  U.  S. 
District  Court,  Southern  District  of  N.  Y.,  do  not  appear  to  be 
autliorized.  The  prisoners  were  short-term  ones;  that  is,  sentenced 
for  misdemeanors  to  terms  '  less  than  a  pen.  sentence  410  daya  to 
€06  year,  in  a  connty  jail.  It  is  not  believed  the  commitments  in 
SQch  cases  have  any  legality  outside  of  the  district  in  which  issued. 
See.  5546,  R.  S.,  cited  as  authority,  appears  to  relate  only  to  eon* 
rids  sentenced  by  the  court,  for  felonies,  to  a  'pen.  sentence,'  i.  e., 
more  than  one  year,  where  the  prescribed  penalty  is  confinement  in 
a  pen.,  as  distinf^uished  from  cases  of  a  sentence  for  misdemeanor, 
in  county  jails.  The  question  is  not  free  from  doubt,  and  should  be 
passed  on  by  the  comptroller.  Disallowed." 

I  am  informed  that  the  procedure  followed  with  resiject  to  the 
confinement  of  short-term  prisoners  where  no  suitable  jail  is  avail- 
able in  the  district  in  which  sentenced  is  of  long  standing  and  has 
not  heretofore  been  questioned  by  the  auditor.  His  construction 
that  the  phrase  "  convicted  of  crime  ^'  relates  only  to  conyictions  of 
felonies  is,  therefore,  a  modification  of  an  existing  construction  of 
the  sUtote.  The  act  of  July  31, 1894, 28  Stat,  208,  provides : 

"AH  decisions  by  Auditors  making  an  original  construction  or 
modifying  an  existing  construction  of  statute  shall  be  forthwith 
reported  to  the  Comptroller  of  the  Treasury,  and  items  in  any  ac- 
count affected  bv  such  decisions  sliall  be  suspended  and  payment 
thereof  withheld  until  the  Comptroller  of  the  Treasury  snail  ap- 
prove, disapprove,  or  modify  such  decisions  and  certify  his  actions 
to  the  Auditor.  All  decisions  made  by  the  Comptroller  of  the  Treas- 
ury under  this  act  shall  he  fortliwith  transmitted  to  the  Auditor 
or  Auditors  whose  duties  are  affected  thereby." 

Tlie  auditor  states  that  his  new  construction  is  not  free  from 
(louht,  jind  that  it  should  be  passed  upon  by  the  Comptroller.  The 
act  of  July  31, 1894,  directs  the  method  to  be  followed  in  such  a  case. 
However,  after  indicating  that  it  was  a  case  which  should  come 
here  for  approval,  disapproval,  or  modification  of  his  decision,  the 
auditor,  directly  contrary  to  the  statute,  disallowed  the  item  and 
forced  the  claimant  to  apply  to  this  office  for  a  revision  of  his  action. 

Xhe  construction  of  the  auditor  that  the  words  persons  *  *  * 
connoted  of  crime  "  relate  only  to  persons  convicted  of  felonies  and 
sentenced  to  a  penitentiary  with  hard  labor  for  terms  of  more  than 
one  year  is  erroneous  and  contrary  to  the  plain  language  of  the 
sUtate,  which  refers  in  terms  to  confinement  in  jails  as  well  as  oon- 
finement  in  penitentiaries. 

His  action  in  disallowing  the  item  is  reversed. 
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eoYssnsBT  rvsi  tabds. 

The  act  of  July  1,  lOlS,  40  Stat,  672,  authorizing  the  Secretary  of  the  Interior 
to  establish  yards  for  tlie  storage  of  fo^  for  thft  use  of  and  delivery  to 
all  brancfaee  of  the  Federal  service  and  the  District  of  Oolnmbla,  does  not 
contemplate  famishing  private  contractora  with  coal  who  may  have  con- 
tracto  with  the  Government  Involving  the  use  of  coal. 

Comptroller  Warwiek  to  the  eommlssloa  in  eharge,  State,  War,  and  Vavy 
nepartment  Bvildiagt,  September  7,  1920: 

I  riave  your  reference  of  the  letter  of  the  superintendent  of  the 

State,  War,  and  Navy  Department  buildings,  Aujjust  25,  1020,  re- 
qutstiiif^  decision  whether  in  connection  with  contracts  with  the 
Potomac  Electric  Power  Company  for  furnishin«j:  steam  to  your 
buildings  at  a  certain  rate  per  thousand  ])ounds  based  upon  coal  at 
$5  per  ton  you  may  procure  the  coal  from  the  Goverrmient  fuel 
yards,  its  cost  to  be  deducted  from  the  bills  of  the  company  for  the 
steam. 

The  contracts  have  not  been  submitted,  but  it  is  stated  that  they 
provide  for  an  increasing  rate  for  the  steam  with  each  increase  of 
25  cents  per  ton  in  the  price  of  coal,  and  that — 

"If  coal  were  furnished  by  the  Government  fuel  yards,  this  office 
would  keep  a  check  upon  the  steam  flow  meters  which  have  been 
installed  upon  the  lines  to  the  buildings  named  above  in  order  to 
ascertain  the  (luantity  of  steam  which  was  flowino:  into  tlie  said  lines. 
The  quantity  of  coal  necessary  lo  generate  this  amount  of  steam 
would  then  oe  figured  beck  by  the  same  formula  upon  which  was 
based  the  rate  for  steam  to  be  paid  by  the  €k>vemment.^ 

This  arrangement  is  proposed  because  of  the  uncertainty  in  obtain- 
ing a  supply  of  coal  for  the  coming  winter  and  its  present  high 
price.  I  assume  the  contracts  are  for  the  present  fiscal  year  and  that 
they  impose  no  obligation  on  the  Government  to  furnish  the  company 
with  the  coal  to  generate  the  steam,  but  that  the  obligation  is  on 
the  company  to  furnish  the  steam.  If  that  be  the  terms  of  the 
contracts  there  would  be  no  authority  thereunder  for  you  to  have 
the  Government  fuel  yards  supply  the  company  with  coal.  The 
act  of  July  1,  1918,  40  Stat.,  672,  authorizes  the  Secretary  of  the 
Interior  to  establish  yards  for  the  storage  of  fuel  for  the  use  of 
and  delivery  to  all  branches  of  the  Federal  service  and  the  municipal 
government  in  the  District  of  Columbia.  This  does  not  contemplate 
furnishing  private  parties  with  coal  who  may  have  contracts  with  the 
Government  involving  the  use  of  coal. 

The  letter  of  the  superintendent  presents  the  matter  as  one  in- 
volving emergency  conditions.  It  is  understood  that  a  saving  would 
be  made  in  the  cost  of  the  power  to  the  (Jovemment  if  it  supplied 
the  coal,  besides  the  certainty  of  obtaining  the  steam.  What  would 
be  the  liability  of  the  company  if  it  defaulted  under  its  contract  it  is 
unnecessary  to  say. 
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The  matter  may  be  viewed  as  presenting  the  question  whether  the 
contract  may  be  amended  in  the  interest  of  the  Government,  it  being 
tgreed  that  the  Govemment  shall  supply  the  coal  and  the  company 
flhtll  generate  therefrom  a  certain  quantity  of  steam  for  each  certain 
number  of  pounds  to  be  supplied  the  Goyernment  at  a  certain  rate  * 
which,  of  comae,  will  be  a  lesser  rate  than  at  present  contracted  for. 
On  the  propriety  of  so  amending  the  contract,  I  do  not  undertake  to 
advise  you.  It  is  of  a  class  likely  to  proroke  criticism  or  a  ques- 
tionmg  of  the  motives,  necessitating  extreme  care  in  seeing  that  for 
whit  is  delivered  to  the  one  there  is  an  accounting  to  the  other  so 
that  there  may  be  no  diversion  to  private  purposes. 

I  can  only  say  the  legality  of  an  agreement  under  which  coal 
would  be  furnished  by  the  Government  to  one  to  furnish  power  to 
it  is  not  necessarily  to  be  questioned,  but  tlio  propriety  of  making 
such  an  agreement  is  for  the  administrative  consideration. 


UEXIE:^  PAT—A&IIT  ovncsBS. 

Oflken  of  the  Army  retired  for  age  while  holding  the  office  of  dilef  of  a 
bmdi  mi&er  provisions  of  aeetloii  4e  of  the  set  of  June  4,  1920^  41  Stat, 
T82,  are  entitled  to  be  retired  with  the  mnk  and  pay  anthorlied  by  law  for 
jOie  grade  held  by  them  as  each  chief,  without  reference  to  the  period  of 
lerrlce  therein. 

tafCreHer  Waiwltik  to  the  Seereteiy  of  War,  September  7,  ISSO: 

I  have  your  letter  of  August  31, 1920,  in  which  you  state  that  the 
qnestion  has  arisen  as  to  whether  there  is  any  requirement  of  law 
that  an  officer  appointed  chief  of  a  branch  as  authorized  by  section 
ic  of  the  act  of  June  4,  1920,  must  serve  under  such  appointment 
for  any  stipulated  period  before  he  can  be  retired  with  the  rank 
carried  by  such  appointment,  provided  he  is  retired  while  holding 
^ich  office  by  reason  of  reaching  the  age  of  G4  yours,  and  requesting 
my  decision  as  to  whether  or  not  an  officer  who  is  retired  by  reason 
of  reaching  the  age  of  64  years  while  holding  the  ofiice  of  chief  of 
9  branch  is  entitled  to  retirement  with  tlie  rank  and  pay  iiiithorized 
by  law  for  the  grade  held  by  him  as  such  chief  under  the  provisions 
of  Portions  1254  and  1274  of  the  Kevised  Statutes,  without  reference 
to  the  period  of  service  therein. 

The  laws  relating  to  retirement  of  officers  of  the  Army  referred 
to  and  quoted  by  you  are  sections  1254  and  1274  of  the  Revised 
Statutes;  net  of  Juno  30,  1882,  22  Stat.,  118;  section  26  of  the  act 
of  February  2,  1901,  31  Stat.,  755;  act  of  June  12,  1906,  34  Stat.,  246; 
ind  section  4c  of  the  act  of  June  4,  1920,  41  SUt.,  762. 

The  laws  that  are  considered  as  having  a  bearing  upon  the  ques- 
tion submitted  by  you  are  sections  1254  and  1274  of  the  Bevised 
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Statutes  and  the  act  of  June  30,  1882,  which  are  here  quoted  in  the 
order  indicated: 

"  Sfia  1254.  Officers  hereafter  retired  from  active  service  shall  be 
retired  upon  the  actual  rank  held  bj  them  at  the  date  of  retirement** 

"  Sec.  1274.  Officers  retired  from  active  service  shall  receive  sev- 
entj-five  per  centum  of  the  pay  of  the  rank  upon  which  they  are 

retired." 

"  On  and  after  the  passaj^e  of  this  act    •    •    •    when  an  officer 


any  way  modify  or  repeal  said  provisions  of  law.  The  act  of  Febru- 
ary -J,  11)01,  is  fully  covered  by  the  subsequent  act  of  June  4,  1920, 
and  in  consequence  is  repealed  thereby,  and  the  act  of  June  12, 
190G,  is  without  application  in  the  case  of  an  officer  who  is  retired 
for  age.  The  act  of  June  4,  1920,  enlarges  the  provisions  of  sec- 
tions 1254  and  1274  of  the  Ke\  ised  Statutes  and  authorizes  and 
directs  that  any  officer  who  shall  have  served  four  years  as  chief  of 
a  branch,  and  who  may  be  subsequently  retired,  shall  have  the  rank, 
pay,  and  allowances  authorized  by  law  for  the  grade  held  by  him 
as  such  chief.  This  act  relates  only  to  those  officers  wh6  are  retired 
subsequent  to  four  years'  service  as  chief  of  a  branch. 

Sections  1254  and  1274  of  the  Bevised  Statutes  are  without  limita- 
tion. They  provide  only  that  officers  thereafter  retired  from  active 
service  shall  be  retired  upon  the  actual  rank  held  by  tliem  at  the 
date  of  retirement''  and  *^ shall  reoeive^seventy-five  per  centum  of 
the  pay  of  the  rank  upon  which  they  are  retired." 

I  am  of  ojiinion  that  under  said  provisions  of  law  an  officer  who  is 
retired  ft)r  age  while  holding  the  oUice  of  chief  of  a  branch  is  en- 
titled to  be  retired  with  the  rank  and  pay  authorized  by  law  for  the 
grade  held  by  him  as  such  chief,  without  reference  to  the  period  of 
service  therein.  The  question  submitted  by  you  is  therefore  answered 
in  the  affirmative. 


VATAl  BBOKTB  lOBOI-^AT  Of  BUWFLY  OOBM  OVIZOBBS  BVBZVfi 

Members  of  the  Naval  Reserve  Forcp  given  provisional  rank  as  officers  of  tin 
Supply  Corps,  but  who  have  not  hevn  required  to  execute  a  bond  iia  require<l 
of  supply  officers  In  the  Navy  by  sections  1388  and  1560,  Revised  Statutes, 
are  nevertheless  entitled  to  receive  the  pay  and  aUowaacee  of  thtir  rank 
on  the  active  list  during  the  period  they  may  be  swdgned  to  dnty  for  trtln- 
Ing  with  their  consent  when  not  required  to  make  disbursements  of  public 
money  nor  charted  with  aceonntabiUty  or  ravonBibiUtar  for  aajr  Govenn 
mot  propertj. 
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ististant  Comptroljer  Foree  to  the  Secretary  of  the  Navy,  September  7,  1920: 

I  have  your  letter  of  August  6, 1920,  as  follows : 

"  Your  decision  is  respectfully  requested  as  to  whether  members  of 
the  Xaval  Reserve  Force  who  have  lieeii  assigned  rank  in  the  Naval 
Ke^erve  Force  as  oOicers  of  the  Supply  Corps  hut  have  not  heen  re- 
quired to  execute  a  bond  as  required  of  supply  oiUcers  in  the  Navy 
may  receive  the  ^ay  and  allowances  of  their  rank  during  the  period 
they  may  be  assigiied  to  duty  for  training  with  their  consent.  The 
du^  for  training  will  not  require  such  ofncers  to  make  any  disburse- 
ment of  public  money  nor  will  they  be  charged  with  accountability 
or  responsibility  for  any  Government  property.  The  oflicers  con- 
cerned are  not  called  to  active  duty  but  are  on  duty  for  training  with- 
out assuming  any  of  the  responsibilities  ordinarily  assumed  by  a  sup- 
ply officer  of  the  Navy." 

The  act  of  August  29,  1916,  39  Stat.,  587,  provides,  in  part: 

'*When  first  enrolled  members  of  the  Naval  Reserve  Force,  except 
those  in  the  Fleet  Naval  Reserve,  shall  b(»  given  a  provisional  grade, 
ranker  rating  in  accordance  witli  their  (lualification^  determined  by 
i'xumination.  They  may  thereafter,  ui)on  apj)li('ati()n,  l)e  assigned  to 
active  service  in  the  Navy  for  such  periods  of  instruction  and  t ruin- 
ing as  may  enable  them  to  qualify  for  and  be  confirmed  in  such  grade, 
nnk  or  rating.** 

^Enrolled  members  of  the  Naval  Reserve  Force  ma^,  in  time  of 
war  or  national  emergency,  be  required  to  perform  active  service  in 
the  Navy  throughout  the  war  or  until  the  national  emergency  ceases 

to  exist." 

'*A11  members  of  the  Naval  Reserve  Force  shall,  when  actively  em- 
ployed as  set  forth  in  this  Act,  be  entitled  to  the  same  pay,  allowances, 
gratuities,  and  other  emoluments  as  officers  and  enlisted  men  of  the 
naval  service  on  active  duty  of  corresponding  rank  or  rating  and  of 
the  same  length  of  service.*'^ 

This  act  prescribes  two  kinds  of  active  service — service  at  the  re- 
'|uest  of  the  members  for  purposes  of  instruction  and  trainiiiir  so 
as  to  enable  them  to  qualify  for,  and  be  confirmed  in,  grade,  raidv  or 
rating,  and  active  service  for  other  purposes  than  instruction  and 
training — and  authorizes  the  same  pay,  when  so  actively  employed,  as 
officers  and  enlisted  men  of  the  naval  service  on  active  duty  of  corre- 
sponding rank  or  rating  and  length  of  service. 

The  law,  sections  1383  and  1560,  Revised  Statutes,  requires  that  an 
officer  of  the  Supply  Corps  give  bond  before  entering  on  the  duties 
of  his  office.  The  duty  referred  to  in  the  statute  is  the  official  duty 
pertainiiig  ta  the  office  he  holds.  If  an  officer  of  the  Reserve  Force 
is  eaDed  to  active  service  in  time  of  war  or  national  emergency  and 
ingned  rank  and  duty  with  the  Supply  Corps  the  law  requiree  that 
he  must  meet  all  the  qaalificaibna  for  the  office,  including  the  giving 
of  a  bond  as  required  lor  ancfa  officers  in  the  Regular  Navy. 

Duty  for  instnietion  and  training,  however,  is  not  the  same  kind 
of  active  service  as  that  leqniied  of  tlie  member  of  the  Naval  Beserve 
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Force  in  time  of  war  or  national  emergency  but  Is  serrioe  which  be 
is  permitted  to  perform  to  enable  him  to  qualify  for  the  duty  which 
under  his  contract  he  may  be  required  to  perform.  Since  a  Besarve 

officer's  active  service  for  purposes  of  instruction  and  training  does 

not  necessarily  require  the  assumption  of  the  responsibilities  ordi- 
narily assumed  by  a  supply  ofiicer  of  the  Navy,  and  since  the  hiw. 
nevertheless,  authorizes  for  such  service  tlie  same  pay  as  officers  of 
the  naval  service  on  active  duty  of  corresponding  rank,  I  am  of  i 
opinion  that  the  fact  that  they  did  not  execute  a  bond  does  not  ! 
affect  their  right  to  active  service  pay  of  their  rank  for  such  training  j 
service. 


Acamsmoir  ov  lavd  bt  thb  gotsbhiisht. 

Where  land  has  been  taken  by  the  Government  for  use  for  national  defense 
prior  to  July  11,  1919,  but  coudemnatiou  proceedings  were  not  completed 
prior  to  tbat  date,  the  act  of  July  11,  1919.  41  Stat,  128,  as  amended  by  i 
joint  resolution  of  August  12, 1919,  41  Stat,  278,  proliiblts  the  use  of  any  i 
appropriatloD  made  for  the  support  and  maintenance  of  the  Army  or  the 
MlUtafy  Establishment  for  completing  the  condemnntlon  proceedings,  pay- 
ing awards  as  a  result  tliereof,  or  otherwise  ncqulrliig  the  land,  unless  the  i 
land  is  to  be  used  for  such  purposes  niul  under  such  conditions  as  are 
specifically  excepted  from  the  operation  of  the  act 

! 

Comptroller  Warwlek  to  the  Seeretary  of  War,  September  9,  1990:  j 

I  have  your  letter  of  August  25, 1920^  inquiring  as  to  the  availa- 
bility of  the  appropriation  made  by  the  act  of  July  27, 1917, 40  Stat.,  | 
247,  for  the  acquisition  of  North  Island,  in  the  harbor  of  San  Diego, 
Calif.,  in  yiew  of  the  restriction  upon  the  acquisition  of  real  estate 
made  by  the  act  of  July  11,  1919,  41  Stat.,  128,  as  amended  by  joist 
resolution  of  Ancrust  12,  1919,  41  Stat.,  278.  | 

The  act  of  July  27,  1917,  autliorized.the  President  to  cause  posses- 
sion to  be  taken  fort  li with  of  the  whole  of  North  Island,  for  use  for 
national  defense  and  in  connection  therewith  as  sites  for  permanent  , 
aviation  stations  for  the  Army  and  Navy  and  for  aviation  school  pur- 
poses; application  to  be  made  to  a  certain  Federal  court  for  the  deter- 
mination of  any  ri<;hts  private  parties  mi<;ht  have  in  the  island  over 
and  beyond  any  rights  thereto  in  the  United  States,  and  upon  their 
final  ascertainment  the  value  thereof  to  be  paid  into  court,  together 
with  interest  at  6  per  cent  from  the  date  possession  was  taken,  the 
amount  so  paid  to  be  distributed  by  order  of  court,  and  The  amount 
necessary  to  pay  the  awards  in  favor  of  private  claimants  ia  hereby 
appropriated,  out  of  any  money  in  the  Treasury  not  otherwise  spe-  ! 
cifically  appropriated,  to  be  disbursed  under  orders  of  the  Secretary 
of  War." 

The  act  of  July  11,  1919,  prohibits  expending  any  of  the  appro- 
priations therein  made  or  the  unexpended  balances  of  appropriationB 
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theretofore  made  for  the  support  and  mamtenanoe  of  the  Army  or 
the  Militazy  Estahlishment  ^  for  the  purchase  of  real  estate  or  for 
the  oonstmctioii  of  Army  camps  or  cantomnents,**  except  where  it  is 
moie  economical  to  the  Government  for  the  purpose  of  salvaging 
the  camps  or  cantonments,  or  to  protect  its  interest  when  industrial 
plants  have  been  coDstructed  or  taken  over  by  the  Government. 

The  island  was  taken  possession  of  in  August,  1917,  in  pursuance 
of  an  Executive  order,  but  condemnation  proceedings  were  not  begun 
until  August,  1919.  What  was  the  status  in  the  interval  and  whether 
the  Government  has  remained  in  the  possession  of  the  island  con- 
tinuously since  August,  1917,  does  not  appear.  The  submission  bus 
reference  to  payment  of  tbe  awards,  but  whiit  is  the  precise  status 
of  the  condemnation  procecdiiiirs  is  not  stated. 

The  legal  adviser  of  the  Air  Service.  Maj.  E.  C.  Johnson,  has 
expressed  the  opinion  that  although  the  appropriation  is  one  of  tbe 
class  within  the  act  of  1919,  citing  26  Comp.  Dec.,  659,  that  the 
taking  possesion  of  the  island  in  1917  obligated  the  appropriation 
80  that  the  act  of  1919  is  not  applicable,  and  that  had  tbe  condemna- 
tion proceedings  been  begun  prior  to  the  act  of  July  11,  1919,  there 
would  be  no  questioning  of  the  appropriation  being  obligated. 

The  obligating  an  appropriation  has  reference  more  to  its  use 
when  it  is  a  fiscal  year  appropriation  than  to  creating  an  exception 
from  express  statutory  prohibition.  The  Judge  Advocate  General 
di  the  Army  expressed  the  opinion,  in  which  this  office  concurred, 
decision  of  June  12,  1920,  to  the  Secretary  of  War,  that  where 
oondemnation  proceedings  had  been  begun  in  January,  1919,  but  a 
question  having  first  arisen  as  to  the  availability  of  the  appropria- 
tions and  then  as  to  the  application  of  the  act  of  July  11,  1919,  the 
acquisition  of  the  tracts  of  land  was  prohibited  by  that  act  because 
the  land  was  not  required  for  any  of  the  })urposes  excepted  from 
the  operation  of  that  act.  This  is  equally  conclusive  in  the  present 
ca.se.  The  appropriation  js  not  available. 

Whether  the  appropriation  is  one  without  a  fiscal  year  it  is  unnec- 
e&sary  to  determine.  The  appropriation  as  made  is  inck^finitc  in 
amount  by  reason  of  which  it  was  not  placed  on  tlie  approi)riat  ion 
books  of  the  Treasury,  the  practice  bein^  not  to  do  so  until  expendi- 
tures have  been  made  which  will  fix  the  amount  appropriated.  The 
fact  that  the  appropriation  is  indefinite  in  amount  does  not  neces- 
sarily mean,  however,  the  appropriation  has  no  fiscal-year  limitation* 
The  purpose  for  which  it  was  made  is  more  determinative  of  such 
pestion,  having  regard  also  to  the  provisions  of  the  act  of  June  20, 
1874, 18  Stat.,  110.  But,  however  that  may  be,  the  act  of  July  .11, 
1B19|  precludes  the  use  of  the  appropriation. 
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X088  OP  INCOHE  ST  PST8ZCIAKS  UNDEBOOIVO  PHYSICAL  EXAMINATION 
BY  OBDEB  OF  BVBSAV  OB  WAB  BIBB  ZVSUBAHOB. 

As  Income  from  n  physician's  practice  does  not  come  within  the  generally  ac* 
ceptetl  definition  of  the  term  wages,  physicians  In  receipt  of  c<>mi>onsation 
for  disability  luulcr  the  war  rislc  ijisurance  act  are  not  entitle<l  to  reim- 
bursement for  loss  of  estiniated  average  income  from  their  practice  during 
the  time  spent  in  undergoing  ptiysical  examination  required  by  the  Bureau 
of  War  Risk  iDsunmce,  the  law  providing  for  reimbursement  for  "  lois  of 
wages." 

Comptroller  Warwick  to  Wm.  H.  Holmes,  disbursing  olerk,  Bureau  of  War  Bisk 
Insurance,  September  8,  1920: 

I  have  your  letter  of  September  3  submitting  a  request  for  de- 
cision whether  you  are  authorized  to  make  payment  of  a  voucher 
in  favor  of  John  Wallace  Hewetson,  a  physician  and  surgeon,  for 
^4  on  account  of  loss  of  time  while  undergoing  physical  examina- 
tion us  a  beneficiary  of  the  Bureau  of  War  Risk  Insurance  March  4 
and  5,  1920. 

The  provision  of  law  under  which  this  payment  is  claimed  is  sec- 
tion 303  oi  the  act  of  October  6, 1917, 40  Stat.,  406,  which  provides : 

"That  every  person  applying  for  or  in  receipt  of  compensation  for 
disability  under  the  provisions  of  this  article  shall,  as  frequcntlv 
and  at  such  times  and  places  as  may  be  reasonably  required,  submit 

himself  to  exam in:it ion  by  a  medical  officer  of  the  United  States  or  by 
a  duly  qualified  physician  designated  or  approved  by  the  director. 
*  *  *  For  all  examinations  he  shall,  in  the  discretion  of  the  di- 
rector, be  paid  his  reasonable  traveling  and  other  expenses  and  ftl^ 
loss  of  wages  incurred  in  order  to  submit  to  such  examination.'' 

Dr.  Hewetson  has  declared  under  oath  that  his  average  income  at 
the  time  of  this  examination  was  $12  per  day  and  that  his  loss  in  in- 
come for  two  days  was  $24.  Assuming  that  this  physician's  income 
from  his  practice  averaged  $12  per  day,  it  does  not  necessarily  follow 
that  he  incurred  a  loss  at  that  rate  for  the  two  days  he  was  under- 
going the  examination.  However,  the  act  does  not  authorize  reim- 
bursement for  all  expenses  and  losses  incident  to  these  examinations, 
but  only  for  reasonable  traveling  and  other  expenses  and  loss  of 
wages — and  for  these  only  in  the  discretion  of  the  director. 

The  income  from  a  physician's  practice  does  not  come  within  the 
generally  accepted  definition  of  the  term  wages,  and  there  is  nothing 
in  the  act  to  indicate  that  the  term  as  therein  used  was  intended  to 
have  any  other  than  its  ordinary  meaning. 

The  payment  in  question  is  not  authorized. 
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BETIRED  PAT— COAST  OUASO. 

Od  and  subsequent  to  May  18,  1920,  the  Navy  rates  of  pay,  applicable  to  officen 

and  enlisted  men  of  the  Navy  on  the  rt'timl  list  nre  applicable  to  od'wvra 
and  enlisted  men  of  the  Coast  Guard  rotiml  either  prior  or  subsequent  to 
that  date,  section  8  of  the  act  of  May  18.  1920,  41  Stat.,  G03.  having  assim 
ilated  the  pay  of  the  Coast  Quurd  to  that  of  the  Navy,  both  active  and 
retired. 

Assistant  Comptroller  Force  to  Capt.  C.  H.  Jones,  United  States  Coast  Guard, 

September  S.  1920: 

I  have  your  letter  of  Aufju^t  10:20,  re(|U("-tinfr  decision  Avhi'iher 
you  are  authorized  to  pay  voucher  submitted  therewith,  as  follows; 

"Carpenter  Aforck  is  carried  on  attached  voucher  for  the  diffencnce  . 
between  three-fourths  of  tlu'  rate  of  pay  of  a  warrant  officer  of  the 
Navj',  on  sea  duty,  with  over  twelve  years'  service  ($2,250.00  pvv 
annum)  and  three-fourths  of  his  Coast  (riiunl  rate  of  pay  ($1,200.00 
per  annuni),  the  latter  being  the  Coast  C«iiard  rate  of  pay  allowed  a 
warrant  omcer  with  over  twenty  years'  service. 

Your  decision  is  requested  as  to  whether  or  not  I  have  the  au- 
thority to  pay  the  inclosed  Toucher  as  submitted.  The  question  con- 
fronting me  IS  whether,  on  and  after  May  1<S,  1920,  a  warrant  officer 
on  the  retired  list  of  the  Coast  Guard  is  entitled  to  the  same  pay  as 
a  warrant  otlicer  on  the  retired  list  of  the  Navv. 

"Section  8  of  the  act  approved  May  18,  1920,  41  Stat.,  G03,  pro- 
vides : 

''^ThAt  conunissioned  officers,  warrant  officers,  petty  officers,  and 
other  enlisted  men  of  the  Coast  Guard  shall  receive  the  same  pay, 
allowances,  and  increases  as  now  are,  herein  are,  or  hereafter  may  be 
prescribed  for  corresponding  grades  or  ratings  and  length  of  service 
m  the  Navy.' " 

In  view  of  the  temporary  character  of  the  increases  and  changes 
nude  in  pay  and  allowances  of  the  various  branches  of  service  in  the 
Mt  of  May  18,  1920,  by  provision  in  section  18  thereof  the  increases 

provided  therein  are  precluded  from  entering  into  the  computation 
of  the  retired  pay  of  officers  or  men  who  may  be  retired  prior  to  July 
1,  1022.  However,  said  prohibition  applies  only  to  temporary  in- 
creases provided  in  said  act,  and  the  assimilation  of  the  pay  and 
aUowances  of  the  C^oa.st  Guard  to  that  of  the  Navy  is  permanent  legis- 
lation and  applies  to  all  pay  and  allowances  pertaining  to  the  Navy 
personnel  when  the  act  took  effect,  as  well  as  to  those  authorized 
therein  or  which  m^iy  hereafter  be  prescribed.  The  act  established 
new  rates  of  pay  and  allowances  which  supersede  the  former  rates  of 
pay  and  allowances  for  the  Coast  Quard.  Therefore,  officers  of  the 
Coast  Quard  retired  since  the  assimilation  became  operative  are 
entitled  to  retired  pay  based  on  rates  applicable  to  retired  officers  of 
the  Navy,  that  is,  the  Navy  rates  of  pay  in  force  when  the  act  of  May 
18«  1920,  became  operative. 
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The  ofTicer  in  question  having  heen  retired  prior  to  the  date  on 
which  said  act  became  operative  the  question  is  whether  the  assimila- 
tion applies  to  those  oflieers  on  the  retired  list  in  the  Coast  Guard 
retired  prior  to  the  passage  of  said  act. 

The  act  itself  is  silent  as  to  its  application  to  retired  officers  and 
that  fact  can  be  determined  only  from  implication,  and  from  the 
general  rule  or  principle  of  construction  applicable  when  any  ezpreas 
provision  is  omitted. 

The  accepted  principle  or  rule  of  construction  is  that  changes  in 
the  permanent  rates  of  pay  for  the  active  list  in  the  Army  and  Navy, 
in  the  absence  of  any  express  provision  to  the  contrary,  are  applicable 
to  the  retired  list,  6  Comp.  Dec.,  585;  18  id,j  759;  14  id.y  914;  26 
'  id.,  612. 

I  am  of  opinion  therefore  that  said  rule  of  constmction  should 
apply  to  section  8  of  the  act  of  May  18, 1920,  and  that  on  and  subse- 
quent to  May  18, 1920,  the  Navy  rates  of  pay  applicable  to  the  officers 

and  men  of  the  Navy  on  the  retired  list  are  applicable  to  officers  and 
men  of  the  Coast  Guard  retired  prior  to  May  18,  1920. 

Accordingly  you  are  advised  that  on  May  18,  1920,  Carpenter 
Morck,  who  was  retired  on  September  30,  1919,  became  entitle*!  to  the 
retired  pay  of  a  warrant  ollicer  of  the  Navy  witli  correspond in»r 
length  of  service,  and  havin<r  had  over  12  years*  service  he  is  entitled 
to  retired  pay  based  on  the  highest  pay  of  his  grade  which  is  $2,250 
per  annum. 


COAST  OVA&B-^AILOWAVCE  FOB  PSIBOHSR& 

Tbe  allowancea  of  pay,  clotUDg  gratuities,  and  transportation  on  dlacharise 
pTescribed  hy  law  for  naval  prisoners  are,  by  the  act  of  May  18.  1920,  41 
Stat,  603,  made  applicable  to  tbe  Coast  Guard  prisoners  under  like  circum- 
stances and  conditions,  and  tbe  Socrptary  of  tbe  Trpasury  is  authorised 

to  Issue  rogulations  povernfnj;  snid  ullownncos  of  Const  Guard  prisoners 
which  must  conform  to  law  and  JNavy  regulations  pertaining  to  tlie  same 
allowances  for  naval  prisoners. 
The  allowance  of  not  to  exceed  .$3  per  mouth  authorized  for  naval  prisoners 
by  tbe  act  of  February  18,  1900,  86  Stat,  622,  whicb  is  now  ai>i>ilcahie  to 
tbe  CkMWt  Guard  prisoners  under  provisions  of  tbe  act  of  May  18^  1920,  41 
Stat,  608,  may  be  paid  to  tibe  prisoners  only  wben  not  entitled  to  draw 
tbeir  regular  pay  because  of  forfeiture  thereof  under  terms  of  tbe  sentence 
or  by  reason  of  expiration  of  enlistment 

Assistant  Cemptroltar  7oree  to  the  Secretary  of  the  Treasury,  September  9,  1990: 

I  have  yonr  letter  of  June  26, 1920,  requesting  decision  as  follows : 

It  is  proposed  to  publish  the  following  general  order^  amending 
ihe  Regulations  for  the  U.  S.  Coast  Guara,  and  your  opinion  is  re- 
quested as  to  the  legality  of  the  matters  set  forth  therein: 

^  Art.  51T  is  amendea  to  read  as  follows : 

"*When  any  person  is  imprisoned  by  sentence  of  a  Coast  Giifird 
court,  his  pay  during  imprisonment  shall  be  $3.00  per  month,  which 
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sbiO  be  paid  monthly  and  may  be  used  to  defray  necessary  personal 
enenses  while  in  prison.' 

^*Abt.  22612  is  amendfid  to  road  as  follows : 
(1)  The  commanding  officer  shall  inform  the  warden  of  a  civil 
prison  that  the  prisoner  shall  wear  only  civilian  clothing  dunng  the 
term  of  his  imprisonment;  that  all  articles  of  distinctive  nniiorm 
clothinc:  shall  be  withheld  from  him  and  delivered  only  when  he  is 
released,  and  that  such  clothing  as  is  absolutely  necessary  for  the 
healtli  and  well-being  of  the  prisoner  will  be  furnished  upon  written 
notification  to  him  m>m  the  warden  that  it  is  needed.  He  shall  in- 
form the  warden  of  the  medical  treatment  to  which  the  prisoner  is 
entitled,  and  that  all  bills  for  his  sabeiatenoe  while  in  prison  diould 
be  forwarded  to  Headquarters. 

"'(2)  Persons  confined  in  military'  prisons,  in  pursuance  of  the 
sentence  of  a  general  Coast  Guard  court  shall,  in  aadition  to  the  pay 
prescribed  in  article  517,  be  furnished  upon  discharge  with  suitable 
cirihan  clothing,  and  paid  a  gratuity  not  to  exceed  $25.00;  such 
attowances  to  be  made  m  amounts  to  be  fixed  by  and  in  the  discre- 
tioD  of  the  Secretary  of  the  Treasury,  and  only  in  cases  where  the 
prisoners  so  discharged  would  otherwise  be  unprovided  with  suit- 
able clothing  or  wit&nt  fimds  to  meet  their  immediate  needs.  The 
person  shall  also,  upon  discharge  be  furnished  with  transportation, 
either  to  his  home  or  place  of  enlistment,  as  the.k^ecretary  oi  the 
Treasury  may  designate. 

"'(3)  Persons  confined  in  civil  prisons,  in  pursuance  of  the  sen- 
tence of  a  general  Coast  Guard  court  shall,  in  addition  to  the  pav 
pneeribed  in  article  517,  upon  enterinff  the  prison  be  famished  with 
smtable  civilian  clothing,  and  shall  Ee  furnished,  upon  discharge, 
with  a  gratuity  not  to  exceed  $25.00 ;  such  allowances  to  be  made  in 
amount?  to  be  fixed  by  and  in  the  discretion  of  the  Secretary  of  the 
Treasury,  and  only  in  cases  where  the  prisoners  so  discharjred  would 
otherwise  be  unprovided  with  suitable  clothinnr  or  without  funds  to 
meet  their  immediate  needs.  T|^e  person  shall  also,  upon  discharge, 
be  famiBhed  with  transportation,  either  to  his  home  or  place  of  en- 
Intment,  as  the  Secretary  of  the  Treasury  may  designate."* 

Sinre  the  act  of  May  18,  1920,  41  Stat.,  603,  assimilates  all  pay  and 
allowances  of  the  personnel  of  the  Coast  Guard  to  the  pay  and 
allowances  prescribed  for  the  personnel  of  the  Navy,  the  allowances 
of  pay  and  clothing  gratuity  to  prisoners  in  the  Coast  Guard  is  so 
assimilated  to  like  allowances  in  the  Navy,  and  the  Navy  laws  gov- 
erning such  allowance  to  naval  prisoners  also  govern  the  allowances 
to  which  Coast  Guard  prisoners  are  entitled.  Sec,  27  Comp.  Dec,  15. 

The  act  ol  Febmary  16, 1909, 36  Stat.,  622,  provides: 

« 

^Bbc  18.  That  persons  confined  in  prisons  in  pursuance  of  the 
sentence  of  a  nayal  court-martial  diall,  during  such  confinement,  be 
iOowed  a  reasonable  sum,  not  to  exceed  three  aoUars  per  month,  for 

necessary  prison  expenses,  and  shall  upon  discharge  be  famished 
^ith  suitaole  civilian  clothing  and  paid  a  gratuity,  not  to  exceed 
twenty-five  dollars:  Provided,  That  such  allowances  shall  he  made 
m  amounts  to  be  hxed  by,  and  in  the  discretion  of,  the  Secretary  of 
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the  Nayy  and  only  in  cases  where  the  prisoners  so  discharged  would 
otherwise  be  unprovided  with  suitable  clothing  or  without  funds  to 
meet  their  immediate  needs.'' 

Also,  the  act  of  March  8, 1009, 35  Stat.,  756,  provides  as  follows : 

"*  •  *  Provided^  That  the  iSecretary  of  the  Xavy  is  hereafter 
authorized  to  transport  to  their  homes  or  places  of  enhstment,  as  he 
may  designate,  all  discharged  naval  prisoners;  the  expense  of  such 
transportation  shall  be  paid  out  of  any  money  that  may  be  to  the 
credit  of  prisoners  when  discharged;  where  there  is  no  such  money^ 
the  expense  shall  be  paid  out  of  money  received  from  fines  and  for- 
feitures imposed  by  naval  courts-martial :  Provided  further.  That 
the  Secretary  of  the  Navy  is  herel)v  authorized  to  furnish  naval 
prisoners  upon  discharge  suitable  civilian  clothing  in  cabc,  and  only 
where,  said  discharged  prisoners  would  otherwise  be  unprovided  with 
suitable  clothing  to  meet  their  immediate  needs.^ 

The  allowances  prescribed  in  said  acts  for  naval  prisoners  are. 
by  the  act  of  May  18,  1920,  applicable  to  Coast  Ciuard  prisoners  under 
like  circumstances  and  conditions,  and  the  Secretary  of  the  Treasury 
is  authorized  to  issue  regulations  govcrninfr  such  allowances  to  Coast 
Guard  prisoners,  which  regulations  must,  however,  conform  to  the 
law  and  Navy  regulations  pertaining  to  said  allowances  to  naval 
prisoners. 

The  assimilation,  however,  does  not  affect  prior  laws  governing 
forfeiture  of  pay  and  punishment  by  court-martial  sentence  in  the 
Coast  Guard.  The  act  of  May  26,  1906,  84  Stat.,  201,  limits  such 
sentence  to  forfeiture  not  to  exceed  two  months'  pay  and  to  im- 
prisonment not  to  exceed  one  year. 

The  phraseology  of  the  proposed  general  order  indicates  that  the 
allowance  of  $8  per  month  during  in^prisonment  is  considered  as  pay 
to  whidi  the  prisoner  is  entitled  independent  of  his  actual  pay  status. 
In  contemplation  of  the  law  the  $3  is  a  conditional  allowance  and 
dependent  upon  the  prisoner's  pay  status.  If  his  \)ay  status  entitles 
him  to  draw  pay  the  act  does  not  contemplate  that  he  shall  also  get 
the  allowance  of  $3.  It  is  an  allowancj  that  a[)plies  only  when  the 
prisoner  is  not  entitled  to  draw  pny,  as  when  all  pay  is  forfeited  by 
the  terms  of  the  sentence,  or  the  man  ceased  to  be  entitled  to  pay  by 
reason  of  the  expiration  of  his  enlistment. 

Since  the  law  limits  forfeiture  of  pay  in  the  Coast  (luard  to  two 
months,  and  i)ermits  imj)risoinnent  for  one  year,  it  follows  that  a 
man  who,  by  the  terms  of  the  sentence,  forfeits  two  months'  pay 
and  is  imprisoned  for  one  year  will,  except  for  the  two  months  for- 
feited, imless  his  enlistment  sooner  expire,  be  entitled  to  pay  for  ten 
months  of  the  imprisonment  period,  and  if  not  in  debt  to  the  Gov- 
ernment entitled  to  draw  pay  for  said  period,  in  which  case,  while 
entitled  to  draw  pay,  he  is  not  entitled  to  the  allowance  of  $3  per 
month. 
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Apparently  paragraph  (1)  of  article  2252  of  the  proposed  general 
order  relates  to  a  matter  entirely  administrative  in  its  nature  and 
for  that  reason  is  not  considered  in  answering  your  question. 

Accordingly  I  am  of  opinion  that  with  the  exception  stated  above 
relative  to  the  allowance  of  $3  per  month,  and  paragraph  (1)  of 
arti<  le  2252,  the  pro})osed  general  order  is  not  in  contUct  with  the 
laws  and  Navy  regulations  governing  such  allowances. 


llAlCAm  TO  V&ITATX  BOAD. 

Where  tlip  Government  ust^s  roads  constructt  d  and  niaintainod  at  the  exclusive 
exi*us<j  of  private  parties,  uud  which  have  not  been  dedicated  to  tlie  publlCr 
lor  purposes  forelsii  to  tboM  for  which  the  roads  were  conetmeted  and 
iiMilntwtfied,  without  the  consent  of  the  owners,  the  amount  of  reasonable 
damasee  to  the  roads  caused  by  the  Government  Is  properly  reimbursable 
to  the  owners  thereol 

Oecition  by  Comptroller  Warwick,  September  10,  1920: 

The  Audubon  Park  Realty  Company  applied  August  6,  1920,  for 
revision  of  the  action  of  the  Auditor  for  the  War  Department  in 
disallowing,  by  settlement  No.  736670,  dated  July  10,  1920,  ite 
daim  of  $9,030  for  damages  to  roads  within  its  sabdiyision  caused 
by  heavy  hauling  incident  to  the  construction  and  operation  of 
Cunp  Zachary  Taylor,  which  adjoins  the  subdiTision. 

It  appears  that  when  the  establishment  of  Camp  Zachary  Taylor 
was  in  prospect  a  company  designated  as  the  National  Camp  Land 
Company  was  formed  for  the  purpose  of  securing  the  various  tracts 
of  land  needed  for  camp  purposes.  By  articles  of  agreement  entered 
into  on  the  10th  day  of  July,  1917,  by  the  Quartermaster  Department 
of  the  Anil}'  and  that  company,  the  company  leased  to  the  United 
States  as  a  whole  the. various  tracts  of  land  thus  secured  for  a  terra 
beginning  June  1.  1917,  and  ending  June  'M),  lOlS,  tlic  rental  reserved 
being  a  nominal  consideration  of  $1.  There  was  pi«»vision  for  re- 
newal from  year  to  vear  not  to  extend  hevond  June  :)0,  19*22.  A  like 
nominal  rental  of  $1  for  renewal  for  the  period  July  1,  1918,  to 
June  *^0,  1919,  was  provided  for,  after  which  the  annual  rental  was 

to  1  e  $22,500. 

Included  in  the  land  thus  leased  to  the  Government  was  a  tract 
owned  by  the  Audubon  Park  T\e:ilty  Company  which  had  been 
leased  to  the  National  Camp  Liand  Company  under  the  following 
circumstances  nnd  conditions: 

The  Audubon  Park  Kealty  Company  ow  ned  a  tract  of  land  consist- 
ing of  7G0  ocres  adjacent  to  other  lands  which  were  being  secured 
for  this  camp.  This  tract  consisted  of  a  section  of  277  acres  which 
had  been  opened  and  subdivided  into  lots,  with  streets,  roadways, 
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etc.,  and  partly  sold  as  residence  property  and  built  upon  by  purchas- 
ers. Another  section  of  130  acres  was  under  lease  to  the  Audubon 
Country  Club  and  in  use  as  a  f^olf  course.  Another  section  of  353.23 
acres  was  undeveloped  and  iindividod  and  was  beincr  used  temporarily 
for  farming  purposes.  It  was  this  latter  undivided  section  that  was 
leased  through  the  National  Camp  Land  Company  to  the  (jovemment 
for  camp  purposes. 

The  remaining  lands  of  the  Audubon  Park  Eealty  Company  were 
indosed  on  three  sides  by  the  lands  of  the  Army  camp.  Heavy  hauling 
through  these  lands  for  construction  and  other  purposes,  and  par- 
ticularly the  hauling  of  stone  from  quarries  on  one  side  of  the  camp 
to  construction  work  on  the  other  side  over  the  roads  of  the  Audubon 
Park  Sealty  Company,  are  alleged  to  have  caused  the  damage  to 
those  roads  which  is  the  subject  of  this  claim. 

It  is  in  evidence  that  the  roads  over  which  this  hauling  passed  had 
been  constructed  and  maintained  by  claimant  at  its  own  exclusive  ex- 
pense ;  that  while  the  right  to  use  them  was  granted  to  purchasers 
of  lots  by  their  deeds  the  roads  were  not  public  highways;  that 
plats  of  tlie  subdivipion  had  not  been  filed;  that  the  roads  had  not 
been  dedicated  to  public  use  or  been  accepted  by  county  authorities; 
and  that  their  maintenance  was  not  a  charge  against  county  road 
funds. 

It  is  also  in  evidence  that  at  each  entrance  of  these  roads  into 
Audubon  Park  Subdivision  there  was  a  stone  gateway  plainly 
marked  private  property,  with  a  warning  that  heavy  hauling  was 
prohibited.  Also  that  prompt  and  frequent  protests  against  the 
use  of  these  roads  for  heavy  hauling  for  the  camp  were  made  to  the 
different  commanding  officers  of  the  camp  by  the  claimant,  and  that 
orders  prohibiting  such  use  were,  made  by  the  commanding  offioeis 
but  were  ineffective  to  stop  the  heavy  hauling.^ 

The  auditor's  disallowance  of  the  claim  is  b^sed  upon  grounds 
given  as  follows: 

First,  a  reasonable  presumption  on  behalf  of  the  Govenunent  at 
the  time  the  site  was  chosen  and  its  lease  was  made  that  these  roads 
were  public  highways  properly  open  to  its  use  as  a  means  of  entry 
to  and  exit  from  the  camp. 

The  stone  gateways  and  notices  thereon  were  sufficient  notice  to 
the  Government  of  the  private  character  of  these  roads  and  of  the 
fact  that  their  use  for  purposes  of  camp  hauling  would  require  a 
stipulation,  permit,  or  other  special  arrangement.  They  were  not 
ways  of  necessity,  there  being  other  means  of  ingress  and  ^ress  to 
the  camp  over  public  highways. 

Second,  that  tne  Government's  lease  made  provision  for  certain 
specific  damages,  thus  excluding  claim  for  any  other  damage  than 
those  specified. 
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The  lease  was  with  the  National  Camp  Land  Companj  and  covered 
no  lands  except  those  within  the  camp  bounds.  It  does  not  purport 
to  cover  or  to  provide  for  damages  to  property  outside  of  those 
bounds.  Under  the  facts  in  evidence  the  Govemmeut  had  no  right 
of  way  for  passage  of  its  business  over  these  roads  and  is  liable  in 
damages  for  injury  to  the  roads  caused  by  such  passage. 

Third,  that  a  dedication  of  streets  or  roads  Tests  in  the  public  the 
ri^t  to  use  them. 

There  was  no  formal  dedication  of  these  roads  by  the  realty  com- 
pany, or  acceptance  of  them  by  county  or  municipal  authorities. 
The  opening  of  the  roads  and  streets  and  the  sale  of  lots  yested  in 
the  purchasers  of  the  lots  the  right  to  use  them  for  all  necessary  pur- 
jKJses,  and  doubtless,  there  was  a  corresponding  right  in  the  public  to 
use  them  for  purposes  of  business  with  residents  of  the  park.  It  did 
not  vest  in  the  public  generally,  or  in  the  United  States  specially, 
the  riglit  to  use  thi  ni  as  tiioroughfare  for  general  business  having 
no  connortion  with  the  park  or  with  any  of  its  residents. 

The  amount  of  the  damage  to  these  private  roads  has  been  ascer- 
tained and  fixed  by  tlie  Secretary  of  War  at  $9,030  and  the  claimant 
has  agreed  in  writing  to  accept  that  amount  in  full  satisfaction  of  the 
damage.  The  claim  is  a  legal  charge  against  the  United  States  and 
18  allowed  on  revision. 


FFBCEASE  FBOX  OOHTZNOXVT  FUHDS. 

The  provisions  of  section  3683,  Revised  Statutes,  proliibiting  the  Incurring  of 
nn  oblipition  which  Is  to  be  pold  from  a  continp'iit  fund  without  a  written 
order  from  the  head  of  the  departraent,  contempljitos  tliat  the  written  order 
by  the  head  of  the  department  sliall  be  ls.sue<l  in  advaiue  of  tlie  purchase 
of  an  article  or  the  incurring  of  an  obligation  in  connection  therewith, 
and  there  is  do  authority  to  meofpt  an  article  on  approval  or  on  condition 
and  to  18806  the  written  order  snbaeqaent  thereto  parportlnf  to  direct  that 
it  be  procured. 

Comptroller  Warwick  to  th«  Secretary  of  Commerce,  September  10,  IMO: 

I  have  your  letter  of  September  4,  as  follows : 

^On  many  occasions  in  the  course  of  a  fiscal  year  it  is  necessary 
to  procure  numerous  articles  of  inconsiderable  value  which  are  to 
be  paid  for  out  of  the  contingent  fund  appropriated  for  this  depart- 
ment. In  a  great  many  instances  the  articles  which  are  desired  do 
not  exceed  25  cents  in  value  and  in  sonic  cases  they  are  needed  for 
immediate  use.   Section         R.  S.,  provides  that: 

^ '  Ko  part  of  the  oontingent  fond  appropriated  to  any  department, 
bureau,  or  office  shall  be  applied  to  the  purchase  of  any  articles  ex- 
cept such  as  the  head  of  the  department  shall  deem  necessary  and 
proper  to  carry  on  the  business  of  tlie  department,  bureau,  or  office, 
and  shall,  by  written  order,  direct  to  be  procured.* 

5Qg03«— 21— YOL  27  17 
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"Both  the  Attorney  (General  and  your  office,  in  con.struin<^  tliis 
86ctioD,  have  held  that  no  part  of  the  contingent  fund  can  be  applied 
to  the  purchase  of  any  article  before  the  heaa  of  the  department  has, 
by  written  order,  directed  it  to  be  procured.  I  have  been  unable  to 
find,  however,  any  opinion  expressing  the  view  that  this  act  pro- 
hibits the  department  from  obtaining  posaession  of  an  article  before 
the  written  order  of  the  head  of  the  department  has  been  o])t;iinod. 

"In  view  of  the  fact  that  it  is  not  infrequently  impru<ticjible  to 
secure  the  written  order  of  the  head  of  the  depnitmont  before  the 
article  is  received,  I  should  be  pleased  if  you  would  favor  me  with 
a  decision  as  to  whether  it  would  be  permissible,  in  such  cases,  to 
procure  articles  on'  approval  or  in  the  case  of  an  emergency^  witih 
the  understanding,  however,  that  before  any  part  of  the  contingent 
fund  is  applied  to  the  payment  of  the  articles  the  written  order 
directing  the  articles  to  be  procured  is  obtained.'* 

The  provision  of  section  3683,  Bevised  Statutes,  quoted  in  your 
submission,  was  intended  to  prohibit  the  incurring  of  an  obligation 
which  is  to  be  paid  from  the  contingent  fund  without  a  written  order 
from  the  head  of  the  department  An  order  issued  after  an  article 
has  been  procured,  purporting  to  direct  that  it  be  procured,  is  not 
a  compliance  with  the  law.  The  law  contemplates  that  before  the 
article  shall  be  procured  or  any  obli<(ation  incurred  in  connection 
with  its  purchase  the  head  of  the  department  shall  determine  whether 
the  purchase  is  necessary  and  proper  and  shall  by  written  order 
direct  that  it  be  procured. 

The  question  submitted  is  answered  in  the  negative. 


ilXTLIMXNT  07  ACCOTTNTS  OF  WAR  BISK  INSURASCS  BEN2FIGZA&IE8 

IN  SI.  ELIZABETHS  HOSPITAL. 

lAider  fhe  act  of  December  24,  1919,  41  Stat,  871,  and  regulations  fmrsoant 
tihweto^  any  surplus  of  moneys  paid  to  St.  Elizabeths  Hospital  by  the 
Bureau  of  War  Risk  Insnranco  for  the  maintenance  and  comfort  of  its 
mentally  Incompetent  beneliciaries  who  arc  Ininntos  thereof  are  required  to 
be  refunded  to  the  bureau  at  any  time  request  is  made  by  the  director 
upon  the  recovery,  elopement,  or  death  of  the  beneficiaries,  regardless  of 
datms  by  the  ben^lclartee  in  eaae  of  recovery,  or  their  guardians,  ctwunit-  - 
tees,  executors,  administrators,  or  relatiTes,  whose  claims  will  be  settled 
1^  the  horean.  No  vonchers  are  required  In  making  such  reAinds^  bnt  aU 
that  is  necessary  Is  the  request  of  the  director,  the  stated  acconnt,  and  the 
(Aeck  in  payment  of  the  balance. 

OomptroUer  Warwick  to  the  Secretary  of  the  Interior,  September  10,  1920: 

By  your  reference  of  August  18,  1920,  requesting  decision  of  the 
qnestioDS  presented  therein,  I  have  a  letter  addressed  to  you  by  the 
superintendent  of  St.  Elizabeths  Hospital,  under  date  of  August  11, 
1920,  regarding  the  disposition  of  moneys  paid  by  the  Bureau  of  War 
Bisk  Insurance  and  held  by  the  hospital  for  benefidaries  of  the 
bonau  who  are  inmates  of  the  hospitaL 
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Four  specific  questions  are  submitted,  as  follows: 

"^(1)  If  X  am  authorized  to  close  accounts  of  ])atieiit8  sent  to  this 
in^itntion  wlio  are  beneficiaries  of  the  War  Risk  Bureau  and  trans- 
mit any  money  to  their  credit  to  the  War  Risk  Bureau  ?  If  so,  shall 
this  be  made  upon  rej^lar  vouchers,  and  what  infonnation  is  neces- 
saiT  to  e^^tM^  >1  ish  their  claim  for  tliese  funds? 

"(2)  To  wliat  extent  would  the  claim  of  the  War  Risk  Insurance 
Bureau  be  affected  if  these  patients  were  competent  and  sAionld  raise 
ofnection  to  tlie  return  of  tnis  money,  or  if  tney  had  committees  or 
relatives  who  Tvonld  raise  objection  to  the  same? 

"(3)  Woulci  we  be  authorized  in  the  case  of  the  death  of  a  patient 
who  was  a  boneficiary  of  the  war  risk  insurance  act  and  left  funds 
to  his  ere«lit  at  the  time  of  iiis  death  to  return  any  hahmce  that  he 
may  have  had  to  the  War  Risk  Insuranee  Bureau?  If  so,  what 
effect  would  it  have  in  case  he  left  an  executor  or  acbninistrator  or 
ral^Tes  wlio  lay  claim  to  any  funds  that  may  have  been  left  to  his 
credit  and  to  the  act  of  June  30, 1906f 

"(4)  l?Vould  we  be  authorized  to  return  to  the  War  Risk  Insurance 
Bureau  any  money  left  to  the  credit  of  an  eloped  patient  whose 
whereabouts  could  not  be  ascertained  either  before  or  after  seven 
vears  had  elapsed,  and  to  wliat  extent  would  this  atfect  the  act  of 
June  SO,  100<>.  and  the  comptroller's  decision  of  January  18,  1911, 
included  in  this  letter?'* 

The  amendment  to  section  23  of  tlie  war  risk  insurance  act  of  Oc- 
tober 6,  1917,  made  by  the  act  of  December  24,  1919,  41  Stat.,  371, 
autliOTizes  the  Director  of  the  Bureau  of  War  Risk  Insurance  in  his 
diacxcAaon  to  disburse  moneys  due  from  the  bureau  to  its  mentally 
incompetent  beneficiaries  who  are  without  guardian  or  curator  to  the 
diief  Qsieciitive  officer  of  the  asylum  or  hospital  of  which  they  are  • 

**  to  be  used  by  such  oflficer  for  the  maintenance  and  comfort  of  such 
inmate,  subject  to  the  duty  to  account  to  the  Bureau  of  War  Risk 
Insuranoe  and  to  repay  any  surplus  at  any  time  remaining  in  his 
l^mTiAK  in  accordance  with  regulations  to  be  prescribed  by  the  director." 

Pursuant  to  authority  conferred  by  this  statute  the  director  has 

prescribed  his  regulations  governing  accounting  for  and  repayment 
by  chief  executive  officers  of  asylums  and  hospitals  of  moneys  thus 
paid  to  them  by  the  bureau  for  its  beneficiaries  and  has  promulgated 
the  said  regulations  as  Treasury  Decision  59,  War  Risk,  dated  May 
13,  1920. 

Paragraph  11  of  these  regulations  provides  that  such  chief  execu- 
tive officer  shall  repay  any  surplus  in  his  hands  at  any  time  he  is  so 
nqaested  by  the  director.   Having  been  made  pursuant  to  law  this 
regulation  has  the  force  and  effect  of  law,  and  the  superintendent  of 
St.  Elizabeths  Hospital  should  be  governed  accordingly. 
The  sped^c  questions  submitted  are  answered  as  follows : 
(1)  Yes.    No  form  of  voucher  is  required.  Upon  request  of  the 
Uimiiii  yon  should  state  the  account  of  Uie  beneficiary  and  draw  your 
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check  for  any  balance  found  to  be  due  thereon  to  tlie  order  of  the 
director.  The  request  of  the  director,  the  stated  account,  and  tha 
check  in  payment  of  the  balance  are  all  that  is  necessary. 

(2)  Only  in  case  of  those  mentally  incompetent  for  whose  property 
no  jLTuardian  or  curator  has  been  appointed  is  payment  by  the  burea  i 
to  the  cliief  executive  of  the  asylum  or  hospital  authorized.  Should 
the  beneficiary  afterwards  become  comj)etent,  or  a  guardian  or  curator 
be  appointed,  surplus  funds  in  the  hands  of  the  superintendent  would 
still  be  repayable  to  the  bureau  under  the  law  and  regulations  pro- 
viding for  such  repayment.  The  bureau  will  deal  with  the  compe- 
tent beneficiary  or  with  the  guardian  or  curator. 

(3)  Yes.  Executors,  administrators,  or  relatives  will  make  their 
claims  to  the  bureau.  The  act  of  December  24,  1919,  makes  special 
provision  for  the  disbursement  and  repayment  by  the  superintendent 
of  moneys  received  from  the  bureau  on  account  of  it»  beneficiaries, 
which  special  provision  takes  their  cases  out  of  the  general  operation 

*  of  the  acts  of  June  30, 1906,  34  Stat.,  730,  and  February  2,  1009,  35 
Stat.,  592,  in  so  far  as  such  disbursement  and  repayment  is  concerned. 

(4)  Paragraph  10  of  the  refrulations  requires  the  sui)erintendent 
immediately'  to  notify  the  bureau  shouKl  an  inmate  in  his  care  die  or 
leave  the  institution.  If  upon  such  notice  of  the  elopement  of  an 
inmate  the  bureau  requests  rei)ayment  of  surplus  funds  in  hand  on 
his  account  such  repayment  should  be  made  promptly  and  without 
regard  to  his  present  or  probable  future  wliereabouts.  The  act  of 
December  24,  1919,  makes  special  provision  for  the  funds  of  these  in- 
mates and  the  construction  of  that  special  statute  can  have  no  effect 
upon  the  construction  heretofore  given  to  other  general  statutesUffect- 
ing  the  funds  of  other  inmates  of  St.  Elizabeths  Hospital. 


LAPSIHG  OF  WAS  BZ8X  mUBAHCE  VOUOZZS. 

The  war  sorvico  payment  of  ?n()  authorised  by  tlic  ;i(  t  of  February  24,  1010,  4<) 
Stat,  is  not.  *'  pay  "  from  which  ujonllily  premiums  on  war  risk  in- 

surance are  authorized  to  be  deducted;  therefore,  the  fact  that  the  Gov- 
emmeDt  retains  In  tts  poagcealon  such  war  servloe  payment  for  a  period 
sntMNQiient  to  the  discbarge  of  an  enlisted  man  ttma  the  Army  doea  not 
prevent  the  lapsing  of  yearly  renewable  term  insurance  after  payments 
of  premiums  have  ceased. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury.  September  14.  1920: 

I  have  your  letter  of  August  0.  1920,  ro(iuestiug  decisiou  whether 
insurance  may  he  paid  to  the  beneficiary  of  Clifton  D.  Jones,  an 
enlisted  man  who  was  honorahly  dischar«jred  from  the  military  serv- 
ice on  February  HMO,  with  yearly  renewable  lerm  insurance  in 
full  force  and  effect,  he  having  paid  no  premium  after  his  discharge, 
«nd  having  died  April  22, 1919. 
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This  honorably  discharged  soldier  became  entitled  under  section 
1406  of  the  act  of  February  24,  1919,  40  Stat.,  1151,  to  be  paid  $60, 
in  addition  to  all  other  amounts  due  him  in  pursuance  of  law.  This 
additional  amount  was  paid  to  and  accepted  by  him  on  April  10, 
1019.  Under  rules  goyeming  lapse  of  insurance  for  nonpayment 
of  premiums  this  insurance  would  lapse  on  March  81, 1919,  but  the 
beneficiary  asserts  that  inasmuch  as  the  United  States  had  in  its 
possession  during  the  period  February  24,  1919,  to  April  10,  1919, 
a  fund  applical)le  to  the  payment  of  premiums  as  they  became  due 
on  March  1  iiud  April  1,  1919,  and  as  the  insured  had  specitically 
authorized  deduction  of  premiums  from  any  pay  or  deposit  due  him 
from- the  United  States,  the  insurance  can  not  be  deemed  to  have 
lapsed,  pnrticularly  in  \  icw  of  the  contract  of  insur:»nre  which  pro- 
vides tliat  if  premiums  are  to  be  deducted  from  i>ay  or  deposit  *'  the 
premium  wlien  due  will  be  treated  as  })aid  wliether  or  not  such  de- 
duction is  in  fact  made,  if  upon  the  due  date  the  United  States  owe 
him  or  her  on  account  of  pay  or  deposit  an  amount  sufficient  to  pro- 
vide the  premium.'' 

Premiums  are  payable  monthly,  and  it  seems  clear  that  the  pay  ^ 
from  which  monthly  premiums  are  authorized  to  be  deducted  is  the 
monthly  military  or  naval  pay  which  may  be  due  to  the  insured  at 
the  time  the  monthly  premiums  fall  due.  The  additional  amount  of 
$60  authorized,  under  certain  prescribed  conditions  and  restrictions, 
to  be  paid  to  persons  honorably  discharged  from  the  military  or  naval 
service  is  not  pay  and  therefore  was  not  made  subject  to  deduction 
of  premiums  by  the  aforesaid  authorization  and  contract  of  insurance 
in  til  is  case.  It  is  a  gratuity  <^iven  to  the  discharf^ed  person  because 
of  his  past  honorable  service,  and  also  in  part  to  provide  for  his 
immediate  needs  upon  leavin*;  the  service. 

Upon  leaving  the  service  this  soldier  vpas  free  to  drop  his  insurance, 
or  let  it  lapse,  and  to  demand  and  receive  this  gratuity  for  his  own 
use  and  beneiit  free  of  all  payment  of  premiums  for  insurance  after 
his  discharge.  This  he  did,  and  there  is  no  basis  for  payment  to  the 
beneficiary  of  this  insurance,  which  had  lapsed  under  the  regulations 
governing  the  contract. 

You  also  request  decision  generally  whether  this  conclusion  would 
be  different  if  (a)  Jones  had  not  been  discharged  until  after  the  act 
providing  for  the  $60  gratuity  had  been  passed,  and  (&)  if  the  gratu- 
ity had  not  been  paid  to  him,  but  had  remained  in  tiie  hands  of  the 
Government  at  the  time  of  his  death,  all  other  facts  of  the  case  being 
the  same. 

(a)  This  gratuity  is  not  pay  within  the  meaning  of  the  authoriza- 
tion and  contract  of  insurance.  Therefore  it  can  make  no  difference 
in  the  oondusioii  reached  in  this  decision  whether  the  soldier's  right 
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to  the  gratuity  aocrued  before  or  after  his  discharge.  If  it  had  been 
due  and  payable  at  the  time  of  discharge  the  soldier  might  lawfully 
have  elected  to  receive  it  for  his  own  use  and  benefit  instead  of  having 
it  applied  to  payment  of  premiums  on  future  insurance. 

(b)  The  condusion  is  tiie  same  whether  the  gratuity  had  been  paid 
to  the  soldier  at  the  time  of  his  death  or  not. 


TKASSPOBTAIION  OE  HOUSEHOLD  GOODS— EHPIOYEES  OF  SUPEAYISISO 

ABCHITECT'S  OFFICE. 

The  ezpenae  of  tmn sporting  household  goods  of  certain  oflicers  and  employees 
detailed  tcMupoiarily  from  the  Supervisiug  Architect's  OiUco  to  the  Public 
Health  Service  incident  to  change  of  hcjulquarters  is  properl.v  (•harfreiible 
to  the  appropriation  *'  General  expenses  of  public  buildings,"  provided  by 
tbe  act  of  June  S,  1020,  41  Stat,  8T7,  witllin  the  Umltatlon  therein  Used, 
but  if  sndi  oiBcen  or  employees  have  been  regularly  transferred  to  the 
Public  Health  SerWce  and  have  ceased  to  be  otBceis  and  employees  of  the 
Supervising  Architect's  Office,  the  expense  in  qneetion  is  not  a  proper 
charge  against  such  appropriation. 

Comptroller  Warwick  to  the  Secretary  of  the  Trcasary,  September  14,  1920: 

I  have  your  letter  of  Soptoinher  10,  as  follows: 

"  Keference  is  made  to  the  act  of  Con^^ress  aiithorizinof  the  Secre- 
tary of  the  Treasury  to  provide  hos])ital  and  sanatorium  facilities 
for  discharged  sick  and  disabled  soldiers,  sailors,  uud  marines,  ap- 
proved March  8, 1919. 

^Certain  funds  appropriated  by  the  act  of  Congress  above  re- 
ferred to  have  been  trans&rred  to  the  books  of  the  Office  of  the  Super- 
vising Architect. 

"  The  superintendents  of  construction  in  charge  of  these  projects 
were  temporarily  transferred  to  the  Public  Health  Service  and  their 
salaries  arc  being  paid  from  the  appropriation  for  '  Hospital  con- 
struction, Public  Health  Service,'  now  under  the  control  of  the  Super- 
vising Arciiitect. 

"In  connection  with  the  foregoing  the  superintendents  of  con- 
struction in  charge  of  the  Dawson  Springs,  Kentucky,  Sanatorium, 
and  the  Chicago,  Illinois,  Broadview  Hospital,  have  submitted  to 
this  department  for  payment  vouchers  covering  amounts  for  the 
transportation,  packing,  and  cartage  of  household  furniture  to  their 
present  posts  of  duty. 

"  The  department  would  be  pleased  to  receive  your  views  and  de- 
cisions as  to  whether  or  not,  under  the  circumstances,  these  superin- 
tendents may  be  reimbursed  for  the  expenses  incurred  by  them,  the 
same  to  be  paid  from  the  appropriation  '  General  expenses  of  public 
buildings.' 

The  facts  set  forth  in  your  letter  are  not  sufficient  upon  which  to 

predicate  a  definite  decision. 

If  the  superintendents  of  construction  referred  to  have  not  been 
formally  transferred  from  the  Oflice  of  the  Supervising  Architect  to 
the  Public  Health  Service,  but  are  merely  loaned  to  said  service 
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for  a  specific  work  so  that  they  continue  to  be  officers  or  employees 
of  the  Supervising  Architect's  Office,  the  expense  in  question  would 
appear  to  be  a  proper  charge  against  the  appropriation  indicated, 
which  provides  specifically,  act  of  June  5,  1920,  41  Stat.,  877,  for 
"the  transportation  of  household  goods  incident  to  change  of  head- 
quarters of  supervising  superintendents,  superintendents,  and  junior 
superintendents  of  construction,  and  inspectors,  not  in  excess  of 
five  thousand  pounds  at  any  one  time,  together  with  the  necessary 
expense  incident  to  packing  and  draying  the  same,  not  to  exceed  in 
any  one  year  a  total  expenditure  of  $7^00." 

But  if  the  superintendents  have  been  regularly  transferred  to  the 
Public  Health  Service  and  have  ceased  to  be  officers  and  employees 
of  the  Snperrising  Architect's  Office,  the  expense  in  question  is  not 
a  proper  charge  against  the  appropriation  mentioned. 


UnraSVZTT  pat— VATIOSAL  OTAED  ASB  AIKT  RSiXKTX  OOBM  mSr 

outs  SIETZVe  OV  COmiXXTBBS. 

National  Guard  and  Army  Reserve  Corps  officers  serving  on  the  committees 
created  by  sections  3a  and  5  (b)  of  the  Army  reorganization  act  of 
June  4,  1920,  41  Stat.,  760,  to  iormulate  plans  for  ntttonal  defense  and 
for  mobilisation  of  the  land  foroee  of  the  United  States,  Including  the 
ivreparatlon  of  policies  and  regnlatlons  alSectlng  the  organization,  dlstrl- 
bQtion,  and  training  of  tlie  National  Guard  and  Organized  Reserves,  are 
not  entitled  to  count,  for  lon^rovlty  pay,  prior  State  lervloe  OH  the  active 
list  in  the  National  Guard  or  Organized  Militia. 

Assistant  Comptroller  Force  to  the  Secretary  of  War,  September  15.  1920: 

By  letter  dated  Aufrust  23,  1920,  you  submit  for  decision  the  ques- 
tion whether  National  Guard  and  Reser.ve  Corps  oflicers  serving  on 
the  committees  composed  in  part  of  such  officers  as  providetl  by  sec- 
tions 3a  and  5  (b)  of  the  Army  reorganization  act  of  June  4,  1020, 
41  Stat.,  760,  are  entitled  to  count,  for  loiifrevity  pay,  prior  State 
service  in  the  National  Guard  or  Organized  Militia. 

The  sections  cited,  which  are  amendatory  of  the  national  defense 
act  of  June  3, 1916, 39  Stat,  166,  are  worded  in  part  as  follows : 

"  Sea  3a.  •  *  •  Subject  to  revision  and  approval  by  the  Sec- 
retary of  War,  the  plans  and  regulations  under  which  the  initial 
organization  and  territorial  distribution  of  the  National  Guard  and 

the  Organized  Reserves  shall  be  made,  sliall  be  prepared  by  a  com- 
mittee of  the  branch  or  dixision  of  th*'  War  Department  General 
Stall',  lipreinafter  providcfl  for,  which  is  charfred  with  the  prei>ara- 
tion  of  i)lans  for  the  national  defense  and  for  the  mobilization  of 
the  land  forces  of  the  United  States.  For  the  purpose  of  this  task 
said  committee  shall  be  composed  of  members  oi  saia  branch  or  divi- 
aon  of  the  General  Staff  and  an  equal  number  of  reserve  offioem, 
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including  reserve  officers  who  hold  or  have  held  oonuniBnoos  in  the 
National  Guard  ♦   ♦  V 

*  «  •  •  •  •  • 

"  Seo.  5.  *  *  *  (b)  *  *  *.  All  policies  and  regulations  af- 
fecting the  organization,  distribution  uiul  training  of  the  National 

Guard  and  the  Or^ranized  Reserves,  and  all  policies  and  regulations 
alfecting  the  appointment,  assignment,  promotion,  and  discharue  of 
reserve  oflicers,  shall  be  prepared  by  committees  of  approi)riate 
branches  or  divisions  of  the  War  Department  General  Stall",  to 
which  shall  be  added  au  equal  number  of  reserve  ollicers,  iucludiug 
reeenre  officers  who  hold  or  have  held  eommissions  in  the  NatiomS 
Guard,  and  whose  names  are  borne  on  lists  of  officers  suitable  for 
such  duty,  submitted  by  the  goyemors  of  the  several  States  and 
Territories.  For  the  purposes  specified  herein,  they  shall  be  re- 
garded as  additional  members  of  the  General  Staff  while  so  serving: 
Provided^  That  prior  to  January  1.  1021,  National  Guard  officers 
who  do  not  hold  reserve  commissions,  if  recommended  by  the  gov- 
ernors of  the  several  States  and  Territories,  may  be  designated  by 
the  President  as  members  of  the  committees  herein  provided  for, 
and  while  so  serving  such  officers  shall  reoeive  the  pay  and  allow- 
ances of  their  corresponding  grades  in  the  Begular  Army." 

The  committees  as  described  in  section  3a  shall  be  composed  of 
meml>ers  of  the  appropriate  branches  or  divisions  of  the  War  De- 
partment General  Staff  "and  an  equal  number  of  reserve  officers, 
including  reserve  officers  who  hold  or  have  held  commissions  in  the 
National  Guard."  This  does  not  include  National  Guard  oflicers,  as 
such.  Section  5  *  *  *  (b)  contains  a  provision  that  prior  to 
January  1,  1021.  National  Guard  officers  who  do  not  hold  reserve 
commissions,  if  recommended  by  the  governors  of  the  several  States 
and  Territories,  may  be  designated  by  the  President  as  members  of 
said  committees,  and  while  so  saving  shall  receive  the  pay  and 
allowances  of  their  oorrespoiiding  grades  in  the  Regular  Army." 
The  term  "  pay  and  allowances,"  as  therein  used,  includes  longevity 
pay,  but,  as  hereinafter  shown,  does  not  give  such  officers  the  right 
to  count  their  prior  State  service  in  coipputing  the  longevity  pay. 

In  consideration  of  the  question  as  to  the  scope  of  section  111  of 
the  act  of  June  8, 1916,  39  Stat.,  211,  in  the  matter  of  increase  of  pay 
based  on  prior  service,  this  office  decided  on  March  29,  1918,  24 
Comp.  Dec.  5G0,  qiiotin":  syllabus,  as  follows: 

"Only  those  oflicers  who  are  in  the  Federal  service  by  wav  of 
draft  with  the  National  Guard  are  entitled  to  count  prior  J>tate 
service  in  the  National  Guard  or  Organized  Militia  in  computing 
their  longevity  pay." 

In  the  act  of  July  9,  1918,  40  Stat.,  875.  is  a  provision  as  follows: 

"Tjongevity  pay  fok  men  other  than  thp:  Reoulak  Air-viy:  That 
nflicers  and  enlisted  men  of  the  forces  of  the  Army  of  the  United 
States  other  than  the  Ke^rular  Army  who  have  had  service  in  the 
National  Guard  and  Organized  Militia  of  any  State,  Territory,  or 
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District,  but  who  have  entered  the  service  in  the  forces  of  the  Army 
of  the  United  States,  otherwise  than  tlirouj^h  draft  under  the  pro- 
visions ot  section  one  hundred  and  eleven  of  tlie  act  of  June  third, 
nineteen  hundred  and  mzteen,  known  as  the  national  defense  act, 
diall  be  u^n  the  same  footing  as  to  pay  and  allowance  as  the  mem- 
bers of  said  forces  who  were  drafted  under  the  provisions  of  said 
aection." 

Section  3  of  the  act  of  April  22, 1898,  80  Stat,  861,  is  as  follows: 

That  the  Regular  Army  is  the  permanent  military  establicdunent, 
which  is  maintained  both  in  peace  and  war  accordinnj  to  law." 

A  decision  of  this  office  dated  August  9, 1918,  25  Comp.  Dec,  189, 
quoting  syllabus,  is  as  follows: 

''The  only  oiBoers  of  the  forces  of  the  Army  of  the  United  States 
excluded  from  ^e  benefits  of  the  act  of  July  9^  1918,  providing  for 
longevity  pay  for  State  service  are  those  commissionetf  in  the  Ke<ru- 
lar  Army  proper,  viz,  the  |)erni!inent  Military  Estublishment  which 
is  maintained  both  in  peace  and  war  according  to  law.'* 

In  your  letter  are  statements  as  follows: 

*'A  single  committee,  consistinff  of  Keserve  Oorps  and  National 
Guard  officers,  has  been  designated  to  perform  the  functions  of  the 

committee  or  committees  conterni|)hited  by  both  sections  ^'.u  and  5  (b) 
of  the  act  of  June  4,  1020.  It  w  ill  he  observed  in  this  connection  that 
nothing  is  said  in  section  3a  as  to  the  pay  of  the  National  Guard  and 
R^erre  Corps  officers  who  are  designated  as  membera  of  the  com- 
mittee or  committees  provided  by  th^  section,  but  section  5  (b)  does 
provide  that  while  serving  on  the  committee  or  committees  provided 
by  that  section  they  "  shall  receive  the  pay  and  allowances  of  their 


Inasmuch  as  the  officers  designated  to  serve  on  these  committees 
come  into  the  service  other  than  by  draft,  they  would  doubtless,  in 
the  absence  of  any  provision  to  the  contrary  in  the  act  last  quoted, 
count  for  longevity  pav  their  State  service  in  the  N  ational  Guard  or 
Organized  Militia,  and  doubtless,  such  would  be  the  case  if  the  com- 
mittee were  only  performing  the  functions  covered  by  section  3a. 
The  sole  question,  therefore,  would  seem  to  be  '  What  effect  does  the 
provision  above  quoted  in  section  5  (b)  have  as  to  their  pay!  Does  it 
mean  that  they  can  onlv  count  the  same  ser\  ice  for  longevity  pay  as 
officers  of  the  Kegular  Army  can  count?  Or  does  that  provision  sim- 
ply fix  the  grades  in  which  such  officers  shall  draw  their  pay,  but  its 
amount  to  l>e  based,  as  heretofore,  in  accordunie  with  prior  legisla- 
tion and  rulings  thereunder,  on  their  past  service  in  the  National 
Gkiard  or  Organized  Militia,  in  the  same  way  as  the  amount  of  pay 
of  the  Begular  Army  officers,  serving  on  these  committees,  is  basea  in 
accordance  with  prior  legislation  and  rulings  thereunder,  on  their 
past  service  in  the  Army  of  the  United  States? ' " 

One  of  the  provisioDS  of  section  11  of  the  act  of  May  18, 1920, 41 
Stat,  604,  is  as  follows : 

**That  hereafter  lon^vity  pav  for  officers  in  the  Armv,  Navy. 
Marine  Corps,  Coast  Gruard,  Public  Health  Service,  and  tioast  ana 
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GeodeHc  Survey  shall  be  based  on  the  total  of  all  service  in  any  or 
all  of  said  services." 

In  this  connection  are  consi(l(»re(l  provisions  in  tiie  Army  reorgani- 
zation act  of  June  4,  1920,  as  follows : 

In  section  1,  41  Stat.,  759:  "  Tliat  the  Army  of  the  United  States 
shall  consist  of  tlie  Re":ular  Arniy.  the  National  Guard  while  in  the 
service  of  the  United  States,  and  the  Organized  Reserves,  including 
the  Oflicers'  Reserve  Corps  and  the  Enlisted  Reserve  Corps." 

In  section  37a,  41  Stat.,  776:  "*  •  •  except  in  tune  of  a  na- 
tional emergency  expressly  declared  by  Congress,  no  reserve  officer 
shall  be  employed  on  active  duty  for  more  than  nfteen  days  in  any 
calendar  year  without  his  own  consent.  A  reserve  officer  shall  not 
be  entitlea  to  pay  and  allowances  except  when  on  active  duty.  When 
on  active  duty  he  shall  receive  the  same  pay  and  allowances  as  an  offi- 
cer of  the  Regular  Army  of  the  same  grade  and  length  of  active 
service,   *    *  *.'* 

In  section  49, 41  Stat.,  784 :  "  When  Congress  shall  have  authorized 
the  use  of  the  armed  land  forces  of  the  United  States  for  any  purpose 
requiring  the  use  of  troops  in  excess  of  tiiose  of  the  ReguUr  Amy, 
the  President  may,  •  •  *,  draft  into  the  military  service  of  the 
United  States,  to  serve  therein  for  the  period  of  the  war  or  emer- 
jrency,  unless  sooner  discharped.  any  or  all  members  of  the  National 
Guard  and  of  the  Xational  Guard  Reserve.  *  ♦  *  OHioers  and  en- 
listed men  wliile  in  tlie  service  of  the  TTnited  States  under  the  terms 
of  this  section  shall  have  the  same  pay  and  allowances  as  officers  and 
enlisted  men  of  the  Regular  Army  of  the  same  grades  and  the  same 
prior  service.  On  the  termination  of  the  emergency  all  persons  so 
drafted  shall  be  discharged  from  the  Army,  shall  resume  tneir  mem- 
bership in  the  militia,  and,  if  the  State  so  provide,  shall  continue  to 
serve  m  the  National  Guard  until  the  dates  upon  which  their  enlist- 
ments entered  into  prior  to  their  draft,  would  have  expired  if  unin- 
terrupted." 

In  .section  51,  41  Stat.,  786:  "In  determining  relative  rank  and  in- 
crease of  pay  for  length  of  service,  •  •  *,  active  duty  performed 
while  under  appointment  from  the  United  States  Government, 
whether  in  the  Regular,  provisional,  or  temporary  forces,  shall  be 
credited  to  the  same  extent  as  service  under  a  Regular  Army  com- 
mission." 

Reading  said  section  49  in  connection  with  the  longevity  pay  para- 
graph of  the  act  of  July  9, 1918, 1  am  of  the  opinion  that  it  is  only 
those  who  enter  the  service  in  the  forces  of  the  Army  of  the  United 
States  in  time  of  war,  to  serve  during  the  war,  who  are  entitled  to 
count  their  prior  State  service  on  the  active  list  in  the  National  Guard 
in  computing  increase  of  pay  for  length  of  service. 

Service  on  said  committees  is  not  war  service,  and  in  determining 
the  pay  of  members  thereof  the  quotations  from  said  section  49  and 
the  act  of  July  9,  1918,  are  not  applicable. 

Your  specific  question  is  answered  as  follows: 

National  Guard  and  Reserve  Corps  officers  servinnr  on  tlie  com- 
mittees described  in  section^  3a  and  5  (b)  of  the  Army  reorganization 
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act  of  June  4,  1920,  are  not  entitled  to  coimt.  f<»r  lonLMn  itv  pay.  prior 
8tat€  service  on  the  active  list  in  the  National  Guard  or  Organized 
Militia. 


Bm&sMxvT  01  simoTBis  nr  tbm  chAssam  cim  bxeticb. 

Under  tbe  reUremeot  act  of  May  22,  1920,  41  Stat.,  014.  there  is  no  authority 
to  ealenlate  fiitt  aiiKraiit  In  the  retlremait  fond  to  the  credit  of  IndlTldiial 
emikloyeeB  made  up  of  dednctloiui  from  their  haslc  aalaiy,  wf»  or  eompensa- 
tkm  and  InteroBt  tbereoo  at  the  rate  of  4  per  oent  per  annmn  oomponnded 

annually  until  the  happening  of  one  of  the  contingencieB  mentioned  in  the 

act  maklnp  it  nooessary  to  state  the  account  of  an  employee  from  hlseervice 
record  In  ordrr  to  make  payments  from  tho  retirement  fund. 

Where  the  retirement  act  of  May  22,  llViO.  41  Stat.,  G14.  authorizes  refundments 
with  accrued  interest  it  lias  refert  ud-  to  tJic?  principal  made  up  of  2i  per 
cent  deductions  from  the  basic  salary,  pay,  or  compensation  for  the  pertod 
the  employee  has  been  in  the  service  since  Aogost  1,  1920,  and  interest 
thereon  at  the  rate  of  4  per  cent  per  annum  componnded  on  June  80  of 
each  year,  the  componndtng  to  be  accomplished  by  each  fiscal  year  adding 
simple  Interest  to  the  deductions  for  that  jear  and  thereafter  treating  the 
sum  thereof  as  the  principal,  t<»;:ether  with  the  deductions  for  the  next 
period  endin;:  with  the  fiscal  year,  and  so  on  for  each  succeeding  fiscal  year. 

The  rule  for  computing  Interest  on  deductions  frora  the  basic  sahiry,  pay,  or 
compensation  of  employees  in  the  classlti<'d  civil  service  alTected  by  the 
retirement  act  of  May  22, 1920,  41  Stat,  014,  at  the  rate  of  4  per  cent  per 
annum,  is  to  treat  the  full  amount  of  the  deductions  for  any  fiscal  year, 
or  any  portion  of  a  fiscal  year,  the  employee  may  be  in  the  classified  service 
and  his  salar>'  subject  to  de<luctIons,  as  on  deposit  for  an  average  of  the 
time  from  the  first  to  the  last  dep«'^'t  In  that  fiscal  year,  or  an  averajre  of 
thr>  amount  of  such  deductions  for  Uie  full  time  of  service  during  tlie 
fiscal  year. 

The  interest  earnings  of  accounts  of  employees  in  the  classified  civil  service 
afDected  by  the  retirement  act  of  May  22,  1020,  41  Stat,  614,  cease  when 
the  accounts  are  drawn  upon  for  payments  of  annuities  or  refunds  upon 
retirement,  death,  or  separation  from  the  dassifled  service. 

Gemptreller  WarwlSk  to  the  Beeretsry  of  the  Interior,  September  15,  1910: 

I  have  your  reference  of  the  letter  of  September  5,  1920,  from 
the  Commissioner  of  Pensions  relative  to  the  conipiitiition  of  interest 
in  connection  with  refunds  or  redeposits  under  the  retirement  act 
of  May  22,  1920,  41  Stat.,  G14. 

Questions  are  submitted  as  follows : 

*^{a)  During  what  periods  and  on  what  amounts  does  interest 

accrue? 

^'(/v)  Should  fractional  parts  of  months  or  years  enter  into  the 

calculation? 

Should  the  actual  dates  when  deductions  are  made  be  taken 
into  consideration? 

^{d)  Should  interest  be  computed  on  the  2}  per  cent  contribu- 
tions as  a  lump  sum  for  the  penod  of  service  subsequent  to  Ausust 
1,  IMOf 
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^^(c)  Should  computation  of  interest  be  made  on  the  basis  that  all 
deductions  within  a  given  month  bear  interest  from  the  first  day  of 

the  month  ? 

Section  5  (par.  4)  reads  as  follows: 

"*Tn  all  cases  where  the  annuity  is  discontinued  under  the  provi- 
sions  of  this  section  before  the  annuitant  has  received  a  sum  equal 
to  the  total  amount  of  his  or  her  contributions  with  accrued  interest, 
the  difference  shall  be  paid  to  the  retired  employee,  or  to  his  or  her 
cstati^  u|9on  application  therefor  in  such  form  and  manner  as  the 
Ck>mmi8Sibner  of  Pensions  may  direct.' 

4t  41  •  *  *  *  • 

"What  is  the  meaning  of  the  plinise  'with  accrued  interest?' 

"Assume  that  A,  on  a  bajsic  sahnv  of  $'2,()iH)  per  annum,  has  con- 
tributed 2A  per  cent  annually  for  10  years,  when  he  is  retired  on  ac- 
count of  disability  with  an  annuity  of  $720.  Six  months  after  re- 
tirement he  dies.  In  the  period  of  10  years  he  would  have  con- 
tributed $500  with  interest  at  4  per  cent  compounded  annually. 

"What  amount  would  be  due  his  estate,  and  how  is  it  dt'termined? 

"Does  the  amount  to  A's  credit  in  the  retirement  fund  at  tlic  date 
of  his  retirement  for  disability  continue  to  draw  interest  during  the 
time  he  is  in  receipt  of  the  annuity! 

"  Section  10  reaids  as  follows : 

^ '  That  upon  the  transfer  of  any  employee  from  an  unclassified 

to  a  classified  status,  or  upon  the  reinstatement  of  a  former  employee, 
credit  for  past  service  renderctl  subsequent  to  the  date  this  Act  shall 
take  effect,  or  for  any  part  thereof,  shall  be  granted  only  upon  de- 

n't  with  the  Treasurer  of  the  United  States  of  the  amount  of  such 
ictions  with  interest  as  provided  in  this  Act  as  would  have  been 
made  for  the  perio<ls  of  actual  service,  or  part  thereof,  for  which 
credit  is  to  lie  t^iven,  but  such  interest  shall  not  be  computed  for 
periods  of  sei)aration  from  the  service:  Provided^  Tliat  faihire  to 
make  such  deposit  shall  not  deprive  the  employee  of  credit  for  any 
jMist  service  rendered  prior  to  uie  date  this  Act  ^aU  become  opera- 
tive, and  to  which  he  or  she  would  otherwise  be  entitled.' 
"Section  11  reads  as  follows: 

"'That  in  the  case  of  an  employee  in  the  classified  civil  service 
of  the  United  States  who  shall  be  transferred  to  an  unclassified  po- 
sition, and  in  the  case  of  any  emplovee  to  whom  this  Act  applies  who 
shall  become  absolntelj  separated  from  the  service  before  beoomin||r 
eligible  for  retirement  on  an  annuity,  the  total  amount  of  deductions 
of  salary,  pay,  or  compensation  wnth  accrued  interest  conriputed  at  the 
rate  of  4  per  centum  per  annum,  compounded  on  June  30  of  each 
fiscal  year,  shall,  upon  application,  be  returned  to  such  employee: 
Provided^  That  all  money  so  returned  to  an  employee  must  be  re- 
deposited  with  interest  before  such  employee  may  derive  any  benefit 
under  the  provisions  of  (his  Act,  upon  reinstatement  or  retransfer  to 
a  classified  position;  and  in  case  an  annuitant  shall  die  without 
having  received  in  annuities  an  amount  equal  to  the  total  amount 
of  the  deductions  from  his  or  her  salary,  pay,  or  compensation, 
together  with  interest  thereon  at  4  per  centum  per  annum  com- 
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pounded  as  herein  provided  \ip  to  the  time  of  his  or  her  doatli,  the 
excess  of  the  said  accuinuhited  <le(hictions  over  the  said  annuit}' 
payments  shall  be  paid  in  one  sum  lo  his  or  her  legal  reoresentatives 
upon  the  establishment  of  a  Talid  claim  therefor;  and  in  ease  an 
employee  shall  die  without  havin/c:  reached  the  retirement  age  or 
witnout  having  established  a  valid  cliiim  for  annuity,  the  total 
amount  of  deductions  with  accrnrd  interest  as  herein  pro vi fled  shall 
he  paid  to  the  h\iral  representatives  of  such  employee:  Provi(h(K 
That  if  in  case  of  death  the  amount  of  deductions  to  be  paid  under 
the  provisions  of  this  section  does  not  esceed  $800,  and  if  there  has 
been  no  demand  upon  the  CommisBioner  of  Pensions  by  a  duly  ap- 
pointed executor  or  administrator,  the  payment  may  be  made,  after 
tlie  expiration  of  tliree  months  from  date  of  death,  to  such  person 
or  persons  as  may  appear  in  the  judgment  of  the  Commissioner  of 
Pensions  to  be  legally  entitled  to  the  proceeds  of  the  estate,  and  such 
payment  shall  be  a  bar  to  recovery  by  any  other  persons.' 

" What  is  the  meaning  of  the  words  'with  accrued  interest  com- 
puted at  the  rate  of  4  per  centum  per  annum,  compounded  on  June 
30  of  eacli  fiscal  year'  (sec.  11)  ? 

"  Should  interest  be  figured  on  deductions  as  the^  are  made  from 
the  compensation  of  individual  employees,  takin«r  into  account  the 
actual  dates  of  payment  (w*hich  are,  of  course,  tlie  adual  dates  of 
deductions),  or  should  the  interest  be  computed  for  the  full  period 
of  service  on  2\  per  cent  of  the  annual  salary  deducted  and  trans- 
ferred to  the  retirement  fund  on  the  books  of  the  Treasury  Depart- 
ment on  August  1,  1920,  and  at  the  commencement  of  each  nscal 
year  thereafter? 

"To  illustrate,  assume  that  B  is  receiving  a  salary  of  $2,000  per 
annum.  He  resigns  on  January  31,  10'21.  There  has  l)een  dodurted 
from  his  salary  to  that  date  $25.  If  he  applies  for  a  refund,  to  what, 
if  any,  interest  would  he  be  entitled  and  how  would  it  be  computed? 
Should  interest  be  figured  on  that  $25  for  six  months,  or  on  each 
installment  as  it  was  actually  deducted  from  his  pay? 

While  it  is  not  believed  that  there  is  any  warrant  for  such 
an  opinion,  it  has  been  sucrpreF^ted  in  some  quarters  that  the  law 
contemplates  the  crediting:  of  iutoiost  only  on  .June  30  of  each  vear. 
Under  such  conditions  tlie  employee  who  becomes  separated  from 
the  service  between  August  1, 1920,  and  June  80, 1921,  would  receive 
as  a  refund  only  the  exact  amount  of  deductions  from  his  salary, 
pay,  or  compensation.  Should  he  remain  in  the  service  after  June 
30,  1921,  then  the  tot  il  amount  of  deductions  up  to  that  time  would 
Ijecome  principal  upon  which  interest  would  be  computed.  In  like 
manner,  for  each  succeeding  fiscal  year,  the  amount  of  deductiond 
within  the  yMir  would  not  bear  interest  until  after  the  next  intmst 
period— that  is,  from  the  succeeding  first  day  of  July,  when  interest 
would  be  compounded  as  provided  in  the  act. 

"  Others  contend  that  the  law  contemplates  the  calculation  of 
intere.st  for  fractional  parts  of  a  month  or  year  on  the  partial  pay- 
ment plan,  and  that  the  actual  date  when  deductions  arc  made  must 
be  token  into  consideration  when  computing  interest  on  refunds 
because  of  separation  from  the  service,  etc. 

"The  latter  method  entails  difficulties  which  will  be  appreciated 
when  it  is  pointed  out  that  there  is  a  lack  oi  uniformity  in  the  de- 
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partments  and  independent  establishments  of  the  Goyenunent  in 
the  matter  of  paying  employees.  In  most  of  the  executive  depart- 
ments employees  are  paid  semimonthly,  bat  it  frequently  happens 
that  one  department  will  pay  on  a  certain  day  in  tnc  month,  while 
another  department  will  pay  on  another  day;  and  then,  in  some  of 
the  independent  establisliments,  part  of  tne  employees  are  paid 
weekly  or  biweekly.  For  example,  in  the  Ck»vemment  Printing 
Office  a  part  of  the  per  diem  employees  are  paid  on  the  first  and 
third  Fridays  of  each  month,  nnd  the  remainder  are  paid  on  tlie 
alternate  Fridays.  The  statutory  employees  in  that  oflice  are  paid 
semimonthly,  the  same  as  in  the  executive  departments.  Again,  in 
many  instances  held  employees  paid  from  Washington  receive  their 
pay  at  irr^ular  intervals,  and  the  practice  as  to  this  class  of  em- 
ployees yanes  as  between  departments. 

"  Tn  view  of  the  complications  involved  in  such  a  method  of  com- 
piitiii<T  interest  and  of  the  decision  of  the  Comptroller  of  the 
Treasury  under  date  of  June  2i,  1920  (see  Treasury  Circular  No. 
197,  series  1920,  a  cony  of  which  is  indoseid),  I  am  incuned  to  believe, 
after  careful  consiaeration  of  the  subject,  that  interest  should  be 
computed  on  the  entire  amount  deducted  from  the  pay  of  an  indi- 
vidual employee  durinf;  any  period  of  service  from  and  after  August 
1.,  1920.  and  {jrior  to  July  1  of  anj'^  fiscal  year,  and  not  on  the  piece- 
meal deductions  made  at  intervals  during  such  period,  and  that 
such  interest  should  be  added  to  the  principal  on  June  80  of  each 
year. 

"While  I  have  indicated  above  various  conflicting  views,  includ- 
ing my  own,  on  this  subiect.  I  desire  to  submit  to  you  the  whole 
question  of  the  method  of  computing  interest  under  the  act  of  May 
22, 1920,  in  order  that  the  Bureau  of  Pensions  may  have  an  author- 
itative basis  for  its  action  in  the  matter  of  refunds  and  requirements 
as  to  redeposit  of  contributions  or  deductions  with  interest,  and  I 
respectfully  request  an  opinion  which  will  fully  elucidate  the 
matter." 

The  act  does  not  contemplate  the  keeping  of  individual  accounts 
for  the  employees  of  the  amount  of  the  deductions,  and  no  computa- 
tion of  interest  and  crediting  of  it  to  an  employee  is  required  until 
there  arises  one  of  the  conditions  provided  for  by  the  act — discon- 
tinuance of  annuity  where  retirement  has  been  for  disability,  the 
unpaid  difference  with  accrued  interest  to  be  refunded;  separation 
from  the  service,  which  required  refund  of  deductions  with  interest; 
reinstatement  in  the  Government  service,  under  which  deposit  is  re- 
quired of  the  amount  with  interest  for  the  period  of  past  service  to 
be  credited;  reaching  retirement  status,  including  also  the  occurrence 
of  death  before  the  annuity  payments  equal  the  amount  of  the  de- 
ductions and  a  refund  be  required. 

The  provisions  of  section  5  relate  to  retirement  for  disability  and 
direct  tliat  where  the  annuity  in  connection  therewith  is  discontinued 
"under  the  provisions  of  this  section  l>efore  the  annuitant  has  re- 
ceived a  sum  equal  to  the  total  amount  of  his  or  her  contributions 
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with  accrued  interest,  the  diiTerence  shiUl  be  paid  to  the  retired  em- 
ployee, or  to  his  or  her  estate." 

The  specific  reason  which  the  section  stipulates  for  discontinuance 
of  the  annuity  is  where  the  employee  recovers  from  the  disability  and 
is  restored  to  former  earning  capacity.  It  is  apparent  that  where 
this  happens,  little  of  practical  benefit  can  result  to  the  employee, 
because  being  again  in  active  service  it  will  be  necessary  for  the 
employee  to  deposit,  in  compliance  with  other  provisions  of  tlie  act, 
such  sums  with  interest  as  represent  deductions  for  periods  of  service 
the  employee  may  desire  to  be  credited  with  in  connection  with 
future  retirement.  The  clause  for  payment  of  the  difference  in 
amount  becomes  more  practically  effective  in  connection  witli  the 
authority  to  make  payment  to  tlie  employee's  estate,  this  being  where 
retirement  for  disability  is  followed  by  death. 

Where  any  of  the  conditions  referred  to  happen,  then  tiie  account 
of  the  employee  must  be  stated  from  the  information  given  by  the 
service  record  of  the  employee  and  the  principal  amount  of  the 
account  be  obtained.  The  primary  amount  of  this  princijjal  will  be 
tlie  amount  which  at  the  rate  of  2^  i)er  cent  should  iiave  been  with- 
held from  the  various  rates  of  compensation  at  which  the  record 
shows  the  employee  was  in  the  Goverimient  service.  While  the 
primary  principal  is  these  withholdings  or  deductions,  yet  as  the  act 
directs,  section  11,  that  where  there  is  separation,  etc.,  from  the 
service,  the  refunds  shall  be  with  accrued  interest,  computed  at  the 
rate  of  4  per  cent  i>er  annum,  "  compounded  on  June  'M)  of  each  fiscal 
year,"  a  new  principal  arises  each  fiscal  year  made  up  of  the  deduc- 
tions for  the  prior  period  ended  June  30  and  simple  interest  thereon. 
The  stipulation  of  June  30  of  each  fi.scal  year  has  reference  to  the 
compounding  of  interest,  and  does  not  prohibit  interest  for  any  lesser 
period  than  a  full  fiscal  year.  This  is  clear  from  the  fixing  of  the 
interest  "at  the  rate"  of  4  per  cent  per  annum.  The  compounding 
is  given  effect  to  by  each  fiscal  year  adding  simple  interest  to  tiie 
deductions  and  thereafter  treating  that  as  the  principal,  together  with 
the  deductions  for  the  next  period  ending  with  the  fiscal  year  June 
30,  and  so  on  for  each  succeeding  fiscal-year  period.  Where  the  act 
authorizes  refundment  with  accrued  interest,  it  has  reference  to  the 
principal  made  up  of  the  deductions  and  the  interest,  compounded 
from  time  to  time,  so  that  the  refund  diall  not  be  limited  to  the 
deductions  alone,  of  which  there  might  otherwise  have  been  some 
<)nesti(Kn. 

This  may  be  taken  as  a  collective  answer  to  the  questions  submitted. 
For  the  questions  (a)  to  (e)  the  foUowing  ik  also  to  be  said: 

The  qiiestions  concern  the  amount  on  which  the  interest  is  to  be 
computed  as  well  as  the  period  of  time  for  which  interest  runs. 
There  seems  to  be  a  question  whether  interest  is  allowable  only  for 
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full  fiscal  years.  Necessarily  cmi)loyecs  will  come  in  and  pro  out 
of  the  service  at  different  times,  and  during  the  runninj^  of  the  fiscal 
year.  Likewise  as  to  those  reaching  retirement  status;  this  will 
occur  at  different  times.  This  may  be  acce])tcd  as  the  prevailing  fact 
and  there  being  no  express  i)rovision  limiting  interest  to  full  fiscal 
years,  I  am  of  opinion  interest  is  properly  computed  for  the  actual 
time  involved  in  each  case.  The  nuitter,  however,  from  the  stand- 
point of  the  amount  involved  presents  a  question  of  practicability 
which  bears  on  the  question  of  tlie  time  involved.  Payments  of 
compensation  are  made  to  Government  employees  at  various  times, 
whether  the  compensation  be  on  an  annual,  monthly,  per  diem, 
hourly,  or  piecework  basis.  The  payments  are  made  for  certain 
periods  of  service,  and  are  usually  made  twice  a  month  and  on  the 
15th  and  bust  days  of  the  montli.  It  does  not  necessarily  follow  that 
as  the  pay  rolls  for  the  period  paid  for  sliow  only  97J  per  cent  of 
the  compensation  paid,  that  either  the  last  day  of  the  period  paid 
for  or  the  day  on  which  the  pay  roll  is  paid,  fi.xes  the  date  from 
which  interest  is  to  be  computed.  Compensation  on  an  annual  basis 
is  divided  by  law  into  twelfths,  and  one-thirtieth  of  a  twelfth  is 
constituted  a  day's  compensation.  The  compensation  is  nevertheless 
annual,  and  the  payment  fpr  lesser  periods  than  annual  is  a  matter 
of  convenience.  It  will  thus  appear  that  in  such  cases  where  the 
employee  is  being  paid  97^  per  cent  it  does  not  necessarily  mean  there 
has  beoi  such  m  wiftliholdiiig  as  to  entitle  to  interest  on  the  amount 
of  that  particular  deduction.  In  the  cases  of  per  diem  and  compen- 
sation on  a  basis  lesser  than  per  diem,  there  may  be  some  doubt,  but 
the  impracticability  of  computing  interest  on  the  amount  withheld 
on  each  pay  roll,  the  dianging  of  the  principal  with  each  succeeding 
pay  roll,  the  «na^lln«aa  of  the  amount,  pai-ticularly  if  each  day's 
oon^fteDsation  was  treated  as  complete  in  itself,  as  would  result  if  such 
a  rule  was  carried  to  its  logical  conclusion,  negatives  adopting  such, 
a  rule  and  suggests  that  a  rule  of  computation  must  be  adopted  which 
will  apply  to  all  alike. 

The  fact  that  the  amounts  are  carried  from  the  appropriations  to 
the  retirement  fund  at  the  beginning  of  the  fiscal  year,  as  authorissed 
by  demsion  of  this  office,  26  C^mp.  Dec,  1059,  does  not  determine  the 
rule  to  be  followed.  Employees  are  not  paid  in  advance.  There  are 
no  deposits  in  fact  as  to  eadi  employee  of  the  deductions  upon  pay 
rolls,  but  the  deductions  may  be  viewed  as  in  a  status  similar  to 
deposits  of  small  amounts  from  time  to  time  which  bear  interest 
Here  the  rule  may  be  of  treating  the  full  amount  as  on  deposit  for 
an  average  of  the  time  from  the  first  to  the  last  deposit,  or  an  average 
of  the  amount  for  the  full  time.  As  in  the  present  act  the  period  of 
service  of  the  employee  is  largely  controlling,  so  it  must  determine 
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the  matter  of  computing  interest,  iind  not  the  pay  roll  or  when  it 
was  paid. 

This  may  be  exemplified  by  the  conditions  for  the  proton t  fiscal 
Toar.  As  to  the  majority  of  the  employees,  August  1,  1020,  fixes  the 
date  witli  relation  to  the  retirement  act.  For  the  11  months'  service 
to  June  30,  1921,  when  they  have  elapsed,  and  the  rule  wi]]  be  the 
same  for  any  lesser  period,  there  wiU  be  a  certain  amount  of  deduc- 
tions; this  amount  for  simple  interest  purposes  will  either  average's^ 
months,  or  an  average  of  one-half  the  amount  will  take  11  months; 
the  result  in  either  case  being  the  same.  There  will  be  no  principal 
June  30,  1921,  on  which  interest  is  compounded.  These  amounts  with 
the  simple  interest  added  will  be  the  principal  on  which  June  30, 
1922,  interest  will  be  computed  and  thus  produce  a  compoundinf?  of 
interest  as  to  so  much  of  the  interest  to  flune  30,  1921,  as  was  included 
in  that  principal.  This  computation  will  be  made  prior  to  ascertain- 
ing the  amount  of  the  deductions  for  the  fiscal  year  July  1,  1021,  to 
June  30,  1022,  on  which  simple  interest  will  be  computed.  Thus  an 
employee  separated  from  the  service,  or  any  other  authorized  refund, 
any  time  betVceen  August  1,  1020,  and  June  30,  1021,  will  be  entitled 
to  the  deductions  with  simple  interest  on  the  avera«ie  amount  or  aver- 
age of  the  period  of  service.  For  any  siicli  case  alter  Juno  liO,  1021, 
in  the  fiscal  year  1022,  the  refund  would  be  inclusive  of  the  prin('i{)al 
and  interest  to  June  30,  1021,  then  interest  thereon,  together  with  tlie 
deductions  in  the  iiscal  year  1922,  also  interest  thereon  to  the  closing 
date. 

The  rate  of  compensation  being  generally  an  annual  one  raises 
the  question  of  computin^r  interest  for  fractional  parts  of  a  year — 
months,  days.  The  present  fi.scal  j'ear  will  probably  present  the 
larger  number  of  such  cases.  As  the  amount  of  the  deductions  is 
to  be  determined  from  the  period  of  service,  so  the  interest  will  be 
determined  from  the  period  averatred  as  to  amount  or  time  accord- 
ing to  the  rule  that  is  adopted  as  herein  stated,  and  under  such  rule 
the  actual  time  should  be  applied  rather  than  dealing  only  with  even 
months. 

In  the  example  of  A  at  a  compensation  of  $2,000  per  annum  and 
10  years  of  service  involving  07§  per  cent  of  compensation,  dying  6 
months  after  retirement,  the  beginning  and  ending  dates  of  service 
are  not  stated,  but  it  is  set  out  as  equal  10  years.  The  account  may 
be  stated  as  follows: 

Pwiod  of  99nke  AnguH  1, 19t0,  to  JtOy  SI,  19S0,  at  tS/MtO  per  ammm, 

PrlBdiMd.  Interwt 

Jme  80,  1921  940.880  |0.840 

June  80,  1922   98. 870     2.  806 

lune  80. 1923   148. 586  4.881 

89903*'— 21— VOL  27  18 
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•                    PrlneliML  IntaNrt. 
June  80. 1824  $204. 517  $7.  ISO 

June  30.  1925  261.  697     9.  4G7 

June  30.  1926   321. 164    11.  845 

June  30,  1927  ;   383. 009   14. 320 

June  30,  1928   447.829  ia886 

June  80.  1929   814. 222  19. 568 

June  80, 1980  -  683.  790  22.  351 

July  81. 1980  810. 811    2. 020 

  $G12.  33 

Annuity  payments,  6  months,  at  $00   300. 00 


AiDoant  to  be  rafonded   252. 88 


The  account  is  to  be  stated  as  closed  for  interest  purposes  when 
it  is  drawn  upon  for  payments,  and  in  the  case  stated  this  is  when 
the  employee  has  reached  the  retirement  stage — the  interest  earnings 
of  the  account  then  cease. 

In  the  illustration  submitted  of  B  having  received  up  to  January 
31,  1921,  97^  per  cent  of  compensation  at  the  rate  of  $2,000  per 
annum,  the  amount  withheld  being  assumed  to  be  $25  or  at  the  rate 
of  $-l.U)6  per  month,  this  would  present  for  interest  purposes  the 
equivalent  of  $25  for  three  months,  which  at  the  rate  of  4  per  cent 
would  amount  to  25  cents.  It  is  quite  probable  that  at  this  time 
such  amounts  may  be  the  matter  of  refund  and  involve  such  small 
periods  of  time  as  to  produce  nothing  in  interest.  I  therefore  think 
it  would  be  proper,  when  in  the  matter  of  refunds  fractional  parts 
of  the  fiscal  year  only  are  involved,  the  rule  be  adopted  of  allowing 
no  interest  thereon. 


aiOHXHO  OF  SEQUmXlOSS  r0£  PUBLIC  MONEY— WA&  DEPAJlTMEfiT. 

Under  the  act  of  Jnne  4»  1820,  41  Stat,  708^  ereatiog  a  Ftnance  DepartmeQt 

In  the  Army  and  providing  tbat  the  Chief  of  Finnnce,  under  authority  of 
the  Secretary  of  Wnr,  shall  be  olinrfjed  with  tin*  disbursement  of  all  funds 
of  the  War  Departmont,  the  Secretary  of  War  has  authority  to  prescribe 
tlie  signing  of  requisitions  upon  the  Treasury  for  public  uroney  as  one 
Of  the  duties  of  the  Ohief  of  Finance,  but  the  Ghlef  of  Finance  may  not 
In  turn  delegate  such  duty  to  a  subordinate  or  any  other  person. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  September  16.  1920: 

I  return  the  letter  of  the  Secretary  of  War,  referred  by  you  to 
this  ollice  September  10.  1920,  for  an  expression  of  views  upon  the 
question  of  deletratin":  the  authority  to  sif^n  requif^itions  upon  the 
Treasury  to  the  (  liiet  of  Finance,  War  Department,  with  authority 
in  him  to  <lc.si<:nate  others. 

Tlie  Kevised  Statutes,  section  3673,  require  that  moneys  appro- 
priated for  the  use  of  the  War  Department  sliall  i)e  drawn  from  the 
Treasury  by  warrant  of  the  Secretary  of  the  Treasury  upon  the 
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requisition  of  the  Secretary  of  War,  The  act  of  March  4,  1874,  18 
Stat,  19.  authorized  the  chief  clerk  of  the  War  Department  to  sign 
requisitioiis  upon  the  Treasury  Department,  in  the  temporary  absence 
of  the  Secretary  of  War. 

The  question  of  d^degating  the  authority  to  sign  such  requisitions 
is  asked  in  connection  with  the  provisions  of  the  act  of  June  4, 1920, 
41  Stat.,  766,  which  create  a  Finance  Department,  and  provide — 

"  The  Chief  of  Finance,  under  tlie  authority  of  tho  Secrotarv.  sliall 
be  charged  witii  the  disbursement  of  all  funds  of  the  W  ur  Depart- 
ment, including  pay  of  the  Army  and  the  mileage  for  officers  and  the 
accounting  therefor ;  and  with  such  other  fiscal  and  accounting  duties 
as  may  hv  reijuired  by  law,  or  assigned  to  him  by  the  Secretary  of 
War:   *  ♦ 

The  authority  given  by  this  enactment  is  such  that  if  the  Secretary 
of  War  should  prescribe  the  signing  of  requisitions  as  one  of  the 
duties  of  the  Chief  of  Finance,  such  signing  will  be  as  effective  as  a 
signing  by  the  Secretaiy.  The  duty  to  sign  such  requisitions  being 
imposed  by  law  directly  upon  the  Secretary  of  War,  he  alone  can 
delegate  that  authority  -where  the  law  authorizes  it  to  be  delegated, 
and  one  to  whom  it  is  delegated  can  not  make  further  delegation. 
The  delegation  to  the  Chief  of  Finance  would  be  authorized,  but  the 
-  latter  may  not  delegate  his  authority  therein.  See  17  Comp.  Decx, 
Z16;  IS  id^m. 


ITOPVA«  OW  PAT  OY  VIBSOSS  tUBTlOT  TO  aiXITAftT  LAW  TOE 
BAMAGU  TO  ?BITATB  YBOVIETT. 

Civilian  employees  of  the  Army  are  "persons  subject  to  military  Inw"  within 
the  meaning  of  the  105th  Article  of  War  whoee  pay  may  be  stopped  to  cover 
the  amcraDt  of  damages  to  private  property  caused  throagh  tbeir  f&ult  or 
negUgence  which  has  been  aaeessed  hj  a  board  of  offleerB  coovened  for  that 

purpose. 

Autliority  undor  the  105th  Article  of  War  to  stop  tlie  pay  of  persons  mibject 
tu  military  law  to  cover  the  amount  of  damages  to  private  property 
caaaed  throogh  their  fbolt  or  negligence  It  not  limited  to  the  pay  at- 
taching to  the  position  or  oflloe  held  at  time  the  accident  oecnrred  or  the 
oflSense  was  committed  which  caused  the  daninpo,  but  extends  as  well  to  the 
pay  attnchiup  to  any  Rubw^juont  position  or  olTic*'  subject  to  mllitiiry  law 
held  at  the  time  the  amount  of  damages  Is  assessed  by  a  board  of  olficers 
convened  for  that  parpoee. 

Oomptroller  Warwick  to  tho  goeroterj  of  War,  September  16, 19S0: 

I  hare  your  letter  of  the  1st  instant,  received  here  the  11th  instant, 
stating  that  a  question  is  before  your  department  whether  the  sum  of 
$51.67  in  the  possession  of  the  Government  through  stoppage  of  pay 
of  one  W.  B.  Gilbert,  a  civilian  employee  of  the  Army,  may  be  prop* 
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erly  paid  OTer  to  him  under  the  circumstances  set  out  in  your  state- 
ment as' follows: 

**  On  October  15,  1919,  in  the  city  of  Alexandria,  Virginia,  a  coUi- 
sion  occurred  between  a  Government-owned  truck  driven  by  said  W, 
B.  Gilbert,  a  civilian  employee  of  the  Army,  employed  in  the  Motor 
Transport  Service  at  Gamp  A.  A.  Humphreys,  said  truck  then  being 
operated  in  Government  business,  and  a  Ford  car.  owned  and  driven 
by  one  Lawrence  Zimmerman,  a  civilian.  A  board  of  officers,  duly 
appomted  under  the  provisions  of  the  105th  Article  of  War,  investi- 
gated the  matter;  and  this  board,  and  a  successor  board,  found  that 
damages  had  been  inflicted  upon  Zimmerman^s  car  to  the  amount  of 
$7d  and  that  the  collision  occurred  through  the  fault  of  Gilbert,  and 
assessed  said  amount  of  dama^i^es  ao^ainst  Gilbert  and  recommended 
that  the  sum  of  $51,67,  then  found  to  be  due  to  (nlbert,  l)e  i)ai(l  to 
Zmunerman.  The  commanding  general.  Camp  A.  A.  Humphreys, 
being  in  doubt  as  to  the  sufficiency  of  the  board's  proceedmss  to 
authorize  the  stoppage  of  Gilbert^s  pay  and  the  payment  over  to^im- 
merman,  has  forwarded  the  papers  for  advice.  It  further  ap|>ears 
that  soon  after  the  said  collision,  but  after  receiving  full  pay  due  him 
in  his  position  in  the  Motor  Transport  Service,  Gilbert  was  dis- 
chars^ed  from  that  position,  and  that  later  he  was  reemployed  in 
another  position  at  the  same  camp,  in  the  fire  department;  and  it  is 
a  part  oi  his  pay  as  a  civilian  employee  of  the  Army  in  the  latter 
position  that  makes  up  the  $51.67  which  has  been  stopped  for  the 
purpose  oi  applying  tne  same  to  the  claim  of  Zimmerman." 

Tou  state  that  three  questions  arise  on  this  statement  of  facts,  as 
foUows: 

**(1)  Whether  Gilbert  was  in  his  second  position  (which  he  has 
now  left)  a  ^person  subject  to  military  law^  within  the  provisions 
of  the  105th  Article  of  War;  (2)  Whether  Gilbert's  pay  m  his  sec- 
ond position  was  subject  to  be  stopped  under  said  105th  Article  for 
a  wrongful  act  committed  while  serving  in  his  first  position,  assum- 
ing that  the  particular  act  was  one  within  the  operation  of  said 
article:  and  (3)  whether,  through  any  other  procedure  than  the 
105th  Article  of  War,  the  pay  of  Gilbert  may  be  stopped  or  withheld 
from  him  on  account  of  the  wrong  he  inflicted  upon  Zimmerman.** 

You  state  also  that  you  have  no  difficulty  in  answering  the  first 
question  in  the  affirmative,  but  that  you  have  much  doubt  as  to  the 
proper  answer  to  be  given  to  the  second  and  third  questions,  and  yon 
suggest  that  they  lead  into  and  make  it  desirable  or  necessary  to 
settle  the  four  questions  following: 

"(1)  Whether  the  stoppage  of  pay  provided  for  in  the  105th 
Article  of  War  is  merely  incidental  to  a  status,  so  that  with  the  ter- 
mination of  the  status  the  right  of  stoppage  must  be  hM  to  be 

exhausted. 

"(2)  When  misappropriation  or  nejjligent  loss  occui^  in  the  cases 
of  medical  officers  entrusted  with  funds  by  patients  in  their  hospital ; 
military  prison  authorities  entrusted  with  funds  by  prisoners;  lunds 
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in  registered  letters  entrusted  to  mail  orderlies  for  deUvery  to  mem- 
bers of  their  or;Q|snizations;  money  orders,  the  identity  of  endorsers 

of  which  is  certified  to  by  company  commanders;  or  post  exchiinn^e 
funds  or  company  funds  in  tlie  possession  of  ofiicers  or  men  entrusted 
tlierewith ;  does  the  quasi  public  obligation  arising  from  such  mis- 
•pproprii^on  or  loss  give  rise  to  the  right  of  stoppage  of  pay  as 
aptinst  the  responsible  offioers  or  men;  and  if  so,  should  not  the 
Government  be  neld  to  a  responsibility  for  the  missii^^  funds,  through 
which  the  owner  thereof  may  be  reimbursed,  if  the  pay  stopped  be 
insutlicient? 

**(3)  In  cases  of  tort  committed  by  an  agent  of  the  United  States 
within  the  scope  of  his  duties,  such  as  in  the  Gilbert  case,  where,  but 


would  render  tne  principal  liable  to  suit,  whether  there  lesulte  a 
public  obligation,  f()mf)lete  on  the  substantive  side,  but  of  no  avail 
to  the  injured  party  simply  because  of  the  Government's  immunity 
to  suit,  or  whether  substantively  no  governmental  obligation  arises. 

**(4)  Whether  the  provision  m  the  July  11, 1919,  act  for  the  pay- 
ment of  claims  for  damages  to  and  loss  of  private  property  confers 
substantive  rights  upon  the  particular  class  of  claimants  covered 
thereby;  and  if  so,  whether  any  such  rights  exist  after  the  exhaustion 
of  the  appropriation  made  by  said  provision,  and  whether  the  United 
States,  in  paying  Zimmerman's  dami  under  said  provinon,  would  be 
paying  Gilbert's  primary  obligation  for  which  it  had  through  that 
statute  become  secondary  liable  or  would  be  paying  its  own  primary 
obligation  as  created  by  that  statute." 

The  105th  Article  of  War,  section  18^,  Bevised  Stotutes,  as 
amended  by  section  8,  act  of  August  29, 1916, 89  Stat.,  667,  provides: 

**  Whenever  complaint  is  made  to  any  commanding  officer  that 
damage  has  been  aone  to  the  property  of  any  person  or  that  his 

{irop^ty  has  been  wrongfully  taken  by  persons  subject  to  military 
aw,  such  complaint  shall  be  investijrated  by  a  board  consisting  of 
any  number  or  olTicers  from  one  to  three,  which  l)oard  shall  be  con- 
vened by  the  commanding  oflicer  and  shall  have,  for*  the  purpose  of 
such  investigation,  power  to  summon  witnesses  and  examine  them 
ujion  oath  or  affirmation,  to  receive  depositions  or  other  documentary 
evidence,  and  to  sssess  the  damages  sustained  against  the  responsible 
parties.  The  assessment  of  damages  made  by  such  board  shall  l)e 
subject  to  the  approval  of  the  commanding  officer,  and  in  the  amount 
approved  by  hun  shall  be  stopped  against  the  pay  of  the  offenders. 
And  the  order  of  such  commanding  officer  directing  stoppages  herein 
authorised  shall  be  conclusive  on  any  disbursing  officer  for  the  pay- 
ment by  him  to  the  injured  parties  of  the  stoppages  so  ordered.'' 

Tour  view  that  Gilbert  as  a  civilian  employee  of  the  fire  depart- 
ment of  the  Army  at  Camp  Humphrey  was  a  person  snbject  to  mili- 
tary law  "  is  I  think  correct,  and  your  first  question  is  accordingly 
answered  in  the  affirmative. 

As  to  question  (2),  namely,  whether  Gilbert's  pay  in  his  second  po- 
sitioii  was  subject  to  be  stopped  under  said  105th  Article  for  a 
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wTODgfol  act  oommittod  while  sernng  in  his  first  position,  ss  shown 
in  yonr  statement  of  facts,  I  am  disposed  to  make  reply  in  the  affirma- 
tive, notwithstanding  the  suggestion  of  the  Judge  Advocate  General 
of  the  Army  that  the  case  would  seem  to  be  analogous  to  the  cases 
of  enlisted  men  discharged  from  the  Army  who  afterwards  re- 
enlisted,  wherein  he  held  that  jurisdiction  of  offenses  committed  by 
them  during  their  prior  enlistment  is  lost  on  discharge  and  is  not 
reTived  on  reenlistment.  The  provision  in  the  105th  Article  would 
seem  to  warrant  a  more  liberal  interpretation  than  that  given  by  the 
Judge  Advocate  General  in  the  opinion  in  the  cases  of  enlisted  men 
referred  to.  The  provision  of  that  article  is  that  "  the  assessment  of 
damages  made  by  some  board  shall  be  subject  to  the  approval  of  the 
commanding  officer  and  in  the  amount  approved  by  him  shall  be 
stopped  against  the  pay  of  the  offenders." 

This  provision  of  law  undoubtedly  presupposes  that  investiga- 
tions of  complaints  for  damajnros  done  will  be  made  promptly,  but  if 
not  done  there  is  nothing  in  tlie  law  to  indicate  a  failure  of  the  rem- 
edies provided  hy  the  law,  even  though  the  investigation  be  not  had 
until  the  offender  has  passed  out  of  the  position  he  held  when  the 
wrong  was  inflicted  and  entered  upon  another  as  in  the  case  at  hand. 

The  board  in  the  case  of  Gilbert  liaving  found  that  the  collision 
occurred  through  his  fault,  I  am  of  opinion  that  the  amount  of 
damages  assessed  against  him  may  be  withheld  from  the -pay  due 
him  from  the  I'nited  States  to  the  extent  tliat  it  is  necessary  and 
due  him  m  his  second  employment.  This  question  is  also  answered 
in  the  affirmative. 

The  answer  to  question  (2)  makes  a  discussion  of  question  (3)  un- 
necessary. 

As  to  the  four  questions  growing  out  of  the  questions  which  have 
been  considered  and  answered,  this  office  thinks  it  [jreferable  because 
of  their  generality  not  to  enter  upon  a  discussion  of  thorn  in  ad- 
vance of  rases  actually  arising  wherein  the  specific  qui'stion  is  in- 
volved. The  cases  may  or  may  not  ever  arise,  or,  if  they  do,  any 
general  discussion  of  them  in  advance  upon  incomplete  or  no  facts 
might  lead  to  a  wrong  application  of  the  decisions  when  the  cases 
do  actually  arise  and  the  exact  facts  arc  known. 

Without  attempting  to  reach  a  coin  lusiori  which  would  be  ap- 
plicable to  all  cases,  I  believe  as  a  matter  of  law  the  questions  re- 
ferred to  probably  would  be  answered  as  follows: 

(1)  No.  (2)  The  Article  of  War  referred  to  would  give  the  right 
of  stoppage.  The  responsibility  of  the  Government  is  a  moral  one, 
and  in  the  absence  of  a  law  (in  the  form  of  an  appropriation  or 
otherwise)  assuming  responsibility  it  would  be  unenforceable,  like 
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and  'moral  oblij^ation.  (3)  No  legal  obligation  arises  from  a  tort 
committed  by  an  agent  of  the  Government,  and  in  a  case  like  that  of 
Gilbert  it  arises  only  from  the  appropriation  made  to  pay  such 
damage  claims.  (4)  No  substantive  right  arises  under  the  act  of 
July  11,  1919,  41  Stat.,  119,  and  the  appropriations  made  by  law  are 
the  limit  of  expenditures  regardless  of  the  moral  obligation.  In  pay- 
ing Zimmerman^s  claim  the  United  States  would  be  paying  its  own 
obligation  regardless  of  any  remedy  against  Gilbert. 


TRAMWaXAmm  OT  EOVBXHOLD  OOOM-lllFAmTIIIHT  01  AOBZOUL- 

When  an  employee  of  tlie  Department  of  Agriculture  has  had  his  housetioid 
goods  transfiBmd  at  CtoremmeDt  expense  from  his  old  to  bis  new  station, 
Indndlnc  frei^t,  paddng^  crating,  and  drsyage  to  bis  new  resldsnos, 

tbu«  Is  no  authority  under  the  act  of  March  4,  1911.  36  Stat,  1265,  or 
regulations  pursuant  thereto  prescribed  by  the  Secretary  of  Agriculture,  to 
reimburse  the  employee  for  the  cost  of  unpacking  or  uncrating  the  houBe- 

hohl  poods  at  his  new  residence. 

Assistant  Comptroller  Foree  to  A.  Zappone,  disbursing  elerk,  Department  of 
Agrloulttire.  September  16,  1920: 

I  have  your  letter  of  August  31,  1020,  rcquostinf]:  decision  whether 
you  are  authorized,  on  the  facts  apj)L'aiiiifr  fioui  your  letter  and  its 
inclosures,  to  pay  an  item  of  $8.75  for  the  actual  expense  of  un- 
crating, at  the  point  of  destination,  the  household  furniture  of  Alfred 
H,  Thiessen,  an  employee  of  the  Weather  Bureau  transferred  perma- 
nently from  Baltimore,  Md.,  to  Denver,  Colo. 

It  appears  that  Mr.  Thiessen  was  transferred  from  one  official 
station  to  another  for  permanent  dutj  and  was  authorized  under 
paragraph  86,  subsection  (p)  of  the  fiscal  regulations  of  the  Depart- 
ment of  Agriculture  to  ship  his  household  goods  at  Gh>Temment  ex- 
pense for  freight,  packing,  crating,  and  drayage,  the  total  cost  not 
to  exceed  $850. 

The  statute  upon  which  this  regulation  is  based,  act  of  March  4, 
1911, 86  Stat.,  1265,  authorizes  traveling  expenses,  including  charges 
for  the  transfer  of  effects  and  personal  property  used  in  official  work, 
under  such  rules  and  regulations  as  may  be  prescribed  by  the  Secre- 
tary of  Agriculture.  When  an  employee  has  had  transferred  at  the 
expense  of  the  Government  his  household  effects  from  his  old  to  his 
new  station,  including  cartage  to  his  new  residence,  he  has  received 
all  that  the  statute  authorizes.  Accordingly,  you  are  not  authorized 
to  pay  the  voucher  herewith  returned. 
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ZH8VKA90S  ACT. 

WlMuH  iudgmentt  randeKd  agBlnrt  tbe  United  States  by  CTnitod  States  district 
ODurts  InvolTlng  payments  under  the  war  risk  Insoranoe  act,  eltber  In 
lump  sums  or  monthly  Installments,  may  not  be  paid  by  the  Bureau  of 

War  Ki.sk  Insurance  from  appropriations  provided  for  its  use,  but  must  be 
estimated  and  appropriated  for  by  Congrpss,  st>ttled  and  paid  in  accord- 
ance with  the  law  and  established  and  unifonu  pnictice  thereunder 
governing  payments  of  all  Judgments  against  the  United  States,  regardless 
of  the  fiict  that  an  amendment  to  the  war  risk  Insurance  act  passed  subse- 
quent  to  the  institution  of  suit  may  have  validated  and  legalised  the  claim 
on  which  suit  was  brought 

Oomptroller  Warwick  to  the  Secretary  of  the  Treasury,  September  17,  1920: 

I  have  your  letter  of  August  17,  1920,  requestinjx  decision  whether 
the  Director  of  the  Bureau  of  War  Kisk  Insuriiiice  may  authorize 
payment  by  tlie  bureau  of  insurance  to  beneficiaries  in  whose  favor 
ju(l«]:ment  has  been  rendered  in  an  action  brought  in  a  United  States 
district  court  under  the  provisions  of  section  13  of  tlie  war  risk 
insurance  act  of  October  6,  1917,  as  amended  by  tlie  act  of  May  20, 
1918,  40  Stat.,  555,  which  provides: 

".47jfi?  provided  further^  That  no  claim  agent  or  attorney  shall  be 
recognized  in  the  presentation  or  adjudication  of  chiims  under  arti- 
cles two,  three,  and  four,  except  that  in  the  event  of  disagreement 
as  to  a  claim  under  the  contract  of  insurance  between  the  bureau  and 
any  beneficiaiy  or  beneficiai*ies  thereunder  an  action  on  the  daim 
may  be  brought  against  the  United  States  in  the  district  court  of  tJke 
United  States  in  and  for  the  district  in  which  such  beneficiaries  or 
any  one  of  them  resides,  and  that  whenever  judgment  shall  be  ren- 
dered in  an  action  brought  pursuant  to  this  provision  the  court,  as 
part  of  its  judgment,  shall  determine  and  allow  such  reasonable 
attorney's  fees,  not  to  exceed  five  per  centum  of  the  amount  recovered, 
to  be  paid  by  the  claimant  in  behalf  of  whom  such  proceedings  were 
instituted  to  his  attorney,  said  fee  to  be  paid  out  of  the  payments  to 
be  made  to  the  beneficiary  under  the  judgment  rendered  at  a  rate  not 
exceeding  one-tenth  of  each  of  such  payments  until  paid." 

It  appears  that  various  judgments  have  been  rendered  against  the 
United  States  in  actions  brought  under  this  section.  Your  submis- 
sion raises  a  general  question  as  to  whether  the  Bureau  of  War  Hiak 
Insurance  may  satisfy  these  judgments  by  awarding  insurance  to 
the  judgment  creditors  in  accordance  with  their  judgments  and 
.paying  such  insurance  from  the  proper  bureau  fimds. 

Procedure  in  the  matter  of  payment  of  judgments  rendered  against 
the  United  States  in  United  States  district  courts  is  governed  by  the 
following  statutes: 

Section  11  of  the  act  of  March  3,  18S7,  24  Stat.,  507,  which  act 
provides  for  the  bringing  of  suits  against  the  United  States,  req^uired 
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the  Attorney  General  to  report  to  Congress  the  suits  under  the  set 
in  which  final  judgment  or  decree  had  been  rendered  and  a  state- 
ment of  the  costs  taxed  in  each  case. 

The  act  of  February  18, 190i,  88  Stat.,  41,  provides  that  thereafter 
in  all  cases  of  final  judgment  rendered  against  the  United  States  by 
the  district  courts  of  the  United  States  payment  thereof  under  appro- 
priations made  by  Congress  shall  be  made  on  settlements  by  the 
auditor  for  the  department  or  branch  of  the  public  service  having 
jurisdiction  of  the  subject  matter  out  of  which  the  claim  arose. 

The  act  of  April  27, 1904,  33  Stat.,  422,  provides  that  estimates  for 
the  payment  of  all  judgments  against  the  United  States  shall  be 
transmitted  to  Congress  through  the  Treasury  Department,  as  other 
estimates  of  appropriations  are  required  to  be  transmitted. 

These  statutes  require  that  ail  judgments  shall  be  estimated  and 
appropriated  for  by  Congress,  and  it  has  been  uniformly  held  by  this 
office  that  apropriations  or  funds  provided  for  governmental  opera- 
tions or  activities  out  of  which  the  cause  of  action  arose  are  not 
available  to  pay  judgments,  but  that  the  same  must  be  estimated  and 
specially  appropriated  for  in  afcordance  m  ith  these  laws.  27  Cornp. 
Dec,  108.  I  find  no  legal  ground  for  ox(('i)tin<j:  jinlgments  against 
the  United  States  for  war  risk  insurance,  whether  such  judgments 
are  payable  in  monthly  installments  or  in  lump  sum.  In  either  case 
they  must  be  estimated  and  appropriated  for,  settled  and  paid,  in 
accordance  with  the  statutes  cited  and  the  established  and  uniform 
practice  thereunder. 

Copies  of  two  such  judgments  are  with  your  submission.  In  each 
of  these  cases  amendments  to  war  risk  insurance  laws  were  made 
after  the  actions  were  brought  in  such  manner  as  to  validate  and 
legalize  the  claims  which  had  been  adversely  ruled  upon  by  the 
bureau.  The  director  advised  the  Attorney  General  of  the  amend- 
ments and  that  their  provisions  removed  the  Government's  defense 
against  the  actions.  Accordingly  the  Government  made  no  defense 
to  either  action.  In  one  case  judgment  by  consent  of  defendant  was 
entered;  in  the  other  the  case  was  submitted  to  a  jury  and  judgment 
rendered  upon  a  verdict  for  plaintiff.  In  each  case  judgment  wsis 
for  the  amount  of  insurance  less  proper  deduction  for  premiums  re- 
turned or  payments  already  made,  and  each  judgment  fixes  an  attor- 
ney's fee  to  be  paid  by  tlie  plaintiff.  You  request  decision  whether 
an  award  of  insurance  may  now  be  made  notwithstanding  these  judg- 
ments, or  the  beneficiaries  must  look  to  their  judgments  and  to  special 
appropriation  by  Congress  to  satisfy  the  same. 

These  claimants  have  elected  to  bring  their  actions  in  the  district 
courts  and  to  prosecute  the  same  to  final  judgment  in  those  courts. 
They  are  barred  by  that  action  from  &ny  award  of  insurance  which 
might  otherwise  have  been  made  to  them  imder  the  amended  law, 
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and  must  look  to  the  statutory  method  of  procedure  by  estimate, 
appropriation,  and  settlement  for  satisfaction  of  their  judgments. 

You  also  snltinit  two  cases  typical  of  general  classes  raising  the 
question  of  autliority  to  make  awards  of  insurance  after  judgments 
have  been  rendered.  The  general  rule  that  all  jucFgments  must  be 
estimated  and  specially  appropriated  for  is  decisive  against  author- 
ity to  award  and  pay  insurance  in  either  of  these  classes. 


BEPAI&S  TO  HOSPITAL  UND£&  LEASE  BY  GOVSEBMEBT. 

The  terms  of  a  lease  that  obligate  the  Gorernment  to  make  interior  repairs  to 
a  hospital  during  occupancy  and  to  quit  and  surrender  the  premises  and 

return  nil  i)orsonnl  property  in  as  pootl  a  state  and  condition  ns  rensonnble 
use  thorrof  would  permit,  does  not  Impose  upon  the  (.lovernnicnt  tlie  obli- 
gation u£  renovutiug  the  hospital  buildings  tlirougbout  after  vucating  tliem 
which  was  made  neceesary  at  that  time  because  of  the  ordinarj  and  leaton- 
able  use  of  the  premiaes  for  the  imrpose  for  whidi  leased,  nor  <tf  restoring 
them  to  the  condition  they  were  In  at  the  time  the  lease  was  executed,  no 
riiisnse  of  the  buildings  hnvltijr  bi»pn  shown. 
Agreement  by  the  lessor  to  accept  a  certain  sum  In  lieu  of  repairs  and  restora- 
tion of  hospital  buildings  after  vacation  by  the  Ctovemment  which  the  Gov- 
ernment was  not  obligated  to  make  under  the  terms  of  the  lease,  does  not 
Gonstitate  a  valuable  consideration  to  support  a  supplemental  agreement 
purporting  to  change  the  terms  of  tlio  original  lease,  but  claims  must  be 
settl*'(l  uix»n  tbp  "basis  of  lecnl  oblipitions  imposed  by  the  original  lease 
without  rcfert^nce  to  the  su[)pleiueutal  nirivciiM-nt. 

Peolsion  by  Comptroller  Warwick.  September  18,  1920: 

The  Sisters  of  the  Poor  of  St.  Francis,  conducting  St.  Mary's  Hos- 
pital, Hol)oken,  N.  J.,  applied  May  19.  1920,  for  revision  of  the  action 
of  the  Auditor  for  the  War  Dt'})artnient  in  disallowing  by  settlement 
No.  572315,  dated  May  6,  1920,  their  claim  of  $(),009.25  for  dania^re 
to  furniture  and  equipment  of  the  hospital  alleijfod  to  have  lu'en 
sustained  while  the  hospital  and  e<iuipment  were  being  operated  and 
used  as  an  Army  hospital  under  leases  hereinafter  referred  to. 

It  appears  that  durinpj  the  earlier  months  of  the  war  this  hospital 
was  in  use  as  an  Army  hospital,  the  administration,  treatment,  rec- 
ords, and  discipline  being  under  control  of  a  medical  olliccr  of  the 
Army  in  charge,  while  the  housing,  nursing,  and  mess  were  furnished 
by  the  Sisters  at  the  rate  of  $2  per  day  for  each  bed  occupied. 

Commencing  July  1,  1918,  the  Army  took  over  the  entire  manage- 
ment and  operation  of  the  hospital  under  a  lease  for  one  year  provid- 
ing for  payment  by  the  Government  of  a  rental  of  $6,GG6.66  per 
month.  The  lease  also  contains  the  following-  provisions : 

"  The  demised  premises  include  all  macliinery,  fixtures,  equipment, 
famishing,  apparatus,  linens,  surgical  instruments,  and  appurte- 
nances in  the  buildings  on  the  premises  above  described  listed  in 
Schedule  A  hereto  attiu^ed." 
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.''Lessor  agrees,  at  its  expense,  to  make  all  repairs  necessary  to  the 
exterior  of  the  bmldings  on  the  demised  premises  and  lessee  agrees, 
at  its  expense^  to  ma^  all  repairs  necessary  to  the  interior  of  the 
building  on  said  premises  and  to  pay  all  charges  for  water  consumed 
on  the  premises  during  the  term  liereof 
"Lessee  agrees,  at  tne  expiration  or  termination  of  this  lease,  to 

auit  and  surrender  the  premises  and  return  all  personal  property  in 
tie  same  state  and  condition  as  far  as  reasonable  use  thereof  will 
permit,  Idss  or  damage,  the  result  of  any  risk  herein  assumed  by 
lessor,  excepted." 

The  lease  was  renflwed  upon  the  same  terms  for  another  year, 
commencing  July  1,  1919.  Under  a  provision  of  the  lease  reserving 
the  lessee's  right  to  quit,  relinquish,  and  give  up  the  leased  premises 
on  30  days*  notic  e  to  the  lessor  the  GNivemment  vacated  the  premises 
before  the  expiration  of  the  year  covered  by  the  renewal,  giving 
possession  on  December  8,  1919. 

Under  date  of  December  2,  1919,  the  Sisters  of  tli(^  Poor  of  St. 
Francis  made  claim  for  damage  to  interior  of  the  building,  and  to 
personal  property  in  the  building,  as  follows: 

Damage  to  building   $40,000 

Painsge  to  pononal  iWDperty  In  Oie  bnlldlDg  .  1   0. 732 

40.782 

The  sum  of  $28,500  was  paid  by  the  War  Department  and  ac- 
cepted by  the  claimant  in  full  satisfaction  of  the  claim  of  ir40,000  for 
damage  to  the  building.  The  claim  for  damage  to  personal  property 
was  later  amended  and  reduced  by  the  claimant  to  $6,009.25.  The 
latter  claim  as  thus  amended  and  reduced  was  investigated  and  con- 
sidered by  the  Board  of  Appraisers  of  the  War  Department.  The 
itemized  report  of  this  board  shows  a  net  award  on  the  claim  of 
$4,574.68.  The  claim  was  then  referred  to  the  Auditor  for  the  War 
Department,  and  it  is  from  his  disallowance  of  the  claim  that  this 
appeal  is  taken. 

Before  taking  up  this  claim  for  damage  to  personal  property  it  will 
be  necessary  for  this  office  to  consider  the  payment  of  $28,500  which 
has  been  made  by  the  Government  on  the  claim  for  damage  to  the 
building.  The  disbursing  account  in  which  credit,  for  this  payment 
will  be  claimed  has  not  yet  been  settled  by  the  Auditor  for  the  War 
Department,  and  this  office  is  therefore  without  jurisdiction  at  this 
time  to  allow  or  disallow  such  credit,  or  any  part  thereof.  It  is 
dear,  however,  that  any  claim  or  claims  for  damages  under  this  lease 
should  be  considered  as  a  whole,  and  if  the  claimant  has  already  re- 
ceived all  or  more  than  all  of  the  damages  payable  by  the  Government 
under  the  terms  of  the  lease  no  damages  for  injury  to  personal  prop- 
erty are  lawfully  due  and  payable,  regardless  of  any  merit  which  a 
daim  for  such  damages  might  otherwise  have. 
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The  amount  paid«for  damage  to  the  building  was  based  upon  a 
frunrey  and  report  of  the  condition  of  the  hospital  made  under  date 
of  November  6,  1919,  by  the  superintendent  of  construction  and  port 
utilities  officer,  Pier  4,  Hoboken,  N.  J.,  showing  in  detail  the  repairs 
and  restorations  needed  throughout  the  building,  and  the  estimated 
cost  of  each  itftm  of  repair  or  restoration.  The  aggregate  cost  of 
these  repairs  and  restorations  was  estimated  at  $28,500,  the  amount 
which  has  been  paid  to  and  accepted  by  the  hospital  authorities  in 
satisfaction  of  the  claim  for  damapjes  to  the  buildinnr. 

Tlie  \m\k  of  these  repairs  and  restorations,  both  in  number  of 
items  and  in  estimated  cost,  consisted  of  items  of  paintinu,  cleaii- 
in^!:,  or  varnishing  ccilinirs,  walls,  floors,  and  woodwork,  and  bron/.ing 
radiators,  the  estimated  cost  of  such  items  alone  aggregating  more 
than  $ib,0()0. 

A  lease  with  damajje  clauses  similar  to  those  hereinbefore  quoted 
has  been  before  this  oHice  for  construction,  and  in  a  decision  to  the 
Secretary  of  the  Treasury  dated  February  7,  1920,  it  was  held  that 
items  of  painting,  and  for  scraping,  varnishing,  and  shellacking 
floors,  undertaken  or  necessary  immediately  upon  vacation  of  the 
premises  by  the  United  States,  are  not  expenses  assumed  by  the 
Government  under  the  terms  of  the  lease.  Such  work,  if  necessary 
at  that  time,  must  be  presumed  to  have  been  made  so  by  ordinary 
and  reasonable  use  of  the  premises  for  the  purpose  for  which  leased. 
The  terms  of  the  lease  do  not  impose  uj)()n  the  Government  the  obli- 
gation of  renuvuting  the  hospital  buildings  after  vacating  them, 
or  of  restoring  them  to  the  condition  they  were  in  at  the  time  the 
lease  was  executed.  The  obligation  was  to  make  interior  repairs 
during  occupancy  and  to  quit  and  surrender  the  premises  and  return 
all  personal  property  in  as  good  a  state  and  condition  as  reasonable 
use  thereof  would  permit.  Repainting  not  made  necessary  by  some 
misuse  of  the  buildings,  and  not  made  or  required  during  Govern- 
ment occupancy,  is  not  a  lawful  eharge  against  the  lessee  under  the 
terms  of  this  lease.  No  misuse  of  the  buildings  has  been  shown  in 
this  case. 

Accompanying  this  claim  is  an  instrument  purporting  to  be  a  sup- 
plemental agreement  between  the  Sisters  of  the  Poor  of  St  Francis 
and  the  United  States,  by  the  Director,  Real  Estate  Service,  War 
Department,  dated  December  8, 1919,  which  cites  the  lease  herein- 
before referred  to,  and  undertakes  to  settle  by  agreement  between  the 
parties  the  terms  upon  which  the  lease  shall  be  canceled  and  the 
premises  returned  to  the  lessor  on  the  8th  day  of  December,  1919,  in 
their  then  present  condition.  By  this  agreement  the  United  States 
agreed  to  pay  and  the  claimant  to  accept  the  sum  of  $28,500  in  lieu 
of  repairs  and  restoration  of  the  premises  and  in  full  satisfaction 
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of  all  claim  arising  under  the  lease  except  the  claim  for  damage 
to  personal  property  hereinbefore  referred  to. 

The  obligations  of  the  Government  under  the  lease  are  fixed  by  its 
terms  and  can  not  be  changed  by  a  supplemental  agreement,  except 
for  the  benetit  of  the  Government,  or  upon  some  new  and  vahiable 
consideration  passing  to  the  Government.  It  could  not  benefit  the 
Goveriiriieiit  to  pay  in  lieu  of  repairs  and  restorations  a  sum  largely 
in  excess  of  the  cost  of  repairs  and  restorations  for  which  the  Gov- 
ernment was  bound  under  the  lease,  nor  did  acceptance  of  the 
premises  by  lessor  free  of  repairs  or  restorations  which  the  Govern- 
ment was  not  bound  to  make  constitute  a  valuable  consideration  in 
support  of  the  supplemental  agreement.  The  claim  must  be  settled 
upon  the  basis  of  legal  obligation  under  the  lease  and  without  ref- 
erence to  the  supplemental  agreenicnt. 

As  hereinl)ef{)re  stated  the  payment  of  $28,500 'is  not  .subject  to 
action  by  this  oflice  at  this  time.  It  seems  evident,  however,  that 
this  claimant  has  already  received  payment  for  damages  under  this 
lease  to  an  amount  in  excess  of  that  for  which  the  Government  is 
legally  liable.  Accordingly  the  auditor's  action  in  disallowing  the 
claim  is  aiErmed. 


mVSVOSTATIOV  OT  PBPMJUUITi  OV  VATAL  OmCBBS. 

Where  transportation  of  the  wife  or  dependent  chihl  or  children  of  nn  ofTim  r  nf 
the  Navy  who  is  transferred  to  or  from  a  station  beyond  the  continental 
limits  of  the  United  States  is  not  available  by  Oovernment  transport,  and 
It  Is  impracticable  for  the  eapply  officer  to  arrange  for  tiie  transportation, 

reimbursement  is  authorized,  under  the  act  of  May  18,  1920,  41  Stat,  604^ 
in  the  nmonnt  that  it  woold  haTe  cost  the  QoTanuuent  to  have  parformsd 

equivalent  service. 
Decision  by  Assistant  Comptroller  Foree,  September  21,  1920: 

The  Auditor  for  the  Navy  Department  submitted  for  approval, 
disap[)roval,  or  modification  his  original  decision  ot  August  18, 1920, 
as  follows: 

"I  have  to  report  for  approval,  fbsapproval.  or  modification  the 
following  decision  construing  certain  provisions  of  the  act  of  May  18, 
19^,  41  Stat.,  G04,  with  reference  to  the  claim  of  Michael  J.  Mc- 
Dermott,  ensign,  United  States  Nayal  Reserre  Force,  now  pending 
in  this  office  for  settlement. 

"  It  appears  that  the  claimant,  while  servinir  at  the  naval  air 
station.  Coco  Solo,  Canal  Zone,  was,  by  orders  of  May  1,  1820,  de- 
tached therefrom  and  ordered  to  proceed — 

'^'To  a  port  in  the  United  States,  via  the  first  available  Oovem- 
ment  transportation,  then  proceed  to  Annapolis,  Md.,  and  report  to 
the  Superintendent  tJ.  S*  Naval  Academy,  for  training  in  connection 
with  Olympic  games.' 
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He  was  detached  on  May  18, 1920,  transportation  to  Xcw  Orleans 
was  fumislied  May  19, 1920,  he  reported  at  the  Naval  Acatlcmy  May 
21).  ly-jO.  ami  lias  since  filed  claim  for  reimbursement  of  tlie  cost  of 
transportation  of  his  wife  from  his  station  at  Coco  Solo,  Canal  Zone, 
to  his  new  station,  Annapolis,  Md.,  amounting  to  $120.32. 

^Section  12  of  the  act  of  May  18, 1920,  41  Stat.,  e04,  provides: 

"'That  hereafter  wlun  any  commissioned  officer,  noncommis- 
sioned officer  of  the  <xra«lo  of  color  sergeant  and  above,  including 
any  noncommissioned  olliccr  of  the  Marine  Corp?;  of  correspond- 
in"^  <xrade,  warrant  officer,  chief  petty  officer,  or  petty  officer  (first 
class),  having  a  wife  or  dependent  child  or  children,  is  ordered  to 
make  a  permanent  chanse  of  station,  the  United  Stat^  shall  famish 
transportation  in  kind  from. funds  appropriated  for  the  transporta- 
tion of  the  Army,  the  Navy,  the  Marine  Corps,  the  Coast  Guard,  the 
Coast  and  (leodetic  Survey,  and  the  Public  Health  Service  to  his 
new  station  for  the  wife  and  dependent  child  or  children :  Provided, 
That  for  persons  in  the  naval  service  the  term  "permanent  station," 
as  used  in  this  section,  shall  be  interpreted  to  mean  a  shore  station 
or  the  home  yard  of  the  vessel  to  which  the  person  concerned  may 
be  ordered;  and  a  duly  authorized  change  in  home  yard  or  home 
port  of  such  vessel  shall  be  deemed  a  change  of  station :  Provided 
further,  That  if  the  cost  of  such  transportation  exceeds  that  for 
transportation  from  the  old  to  the  new  station  the  excess  cost  shall 
be  paid  to  the  United  States  by  the  officer  concerned :  Provided  fur* 
ther.  That  transportation  supplied  the  wife  or  dependent  child  or 
children  of  such  officer,  to  or  from  stations  bevona  the  continental 
limits  of  the  TTnited  States,  shall  not  be  other  than  b}^  (Tovernment 
transport,  if  such  transportation  is  available:  And  provided  further. 
That  the  personnel  of  the  Navy  shall  have  the  benrat  of  all  existing 
laws  applying  to  the  Army  and  the  Marine  Corps  for  the  transporta- 
tion of  nousenold  effects  ' 

"The  act  of  August  29,  1910,  39  Stat.,  588,  grants  to  officers  of 
the  Naval  Reserve  Force  the  same  pay,  allowances,  and  emoluments 
as  officers  of  the  Kegular  Navy. 

''The  claimant  states  that— 

*^ '  It  was  impossible  to  get  Gknremment  transportation  at  the  time, 
as  the  United  States  Army  transport  Northern  Pacific  was  on  the 
rocks  at  San  Juan  and  the  United  States  Army  transport  Santa 
Laitora  had  gone  lo  her  assistance  and  would  not  return  until  after 
June  1st. 

'''It  wonld  have  been  impossible  lor  my  wife  to  wait  over  at 
Cristobal  for  Gbvemment  transportation,  as  there  were  no  Navy 
quarters  at  the  naval  air  station  and  we  were  living  at  an  Army 
post.  They  requested  that  all  Navy  people  living  there  vacate  to 
make  room  for  recent  arrivals  on  the  Isthmus  of  Army  officers  for 
duty.' 

"  Keferring  to  the  f>Tovi8ion  in  the  said  act — 

"'That  transportation  supplied  the  wife  or  dependent  child  or 

chihh'cn  of  such  officer,  to  or  from  stations  beyond  the  continental 
limits  of  the  United  States,  shall  not  bo  otlier  than  by  Government 
transport,  if  such  transportation  is  available 
the  question  arises  as  to  the  interpretation  of  the  phrase  'if  such 
transportation  is  available.' 


Digitized  by  Google 


DECISIONS  OF  THE  COMPTROLLER. 


269 


"In  your  decision  of  June  1,  1920,  to  the  Secretary  of  the  Navy, 
26  Comp.  Dec,  984,  relative  to  the  final  provision  in  the  act  al)Ove 
cited,  providing  for  the  transportation  of  the  household  effects  of 
the  personnel  oi  the  Navy,  it  was  said: 

see  no  objection  to  your  authorizmg  personal  shipment  and 
prepayment  of  cnarges  in  tnose  cases  in  which  it  is  impracticable  for 
the  supply  officers  to  arrange  for  packing,  crating,  hauling,  and  ship- 
pin<x.  \\\th  the  understanding  that  yon  propose  that  supply  offioerB 
shall  arrange  for  these  services  wlienever  jir.u  t icalile,    *  * 

"In  the  case  under  consideration,  it  migiit  have  been  entirely 
practicable  for  the  supply  officer  to  have  arranged  for  the  transpor- 
tation of  tlu'  wife  of  the  claimant,  had  such  demand  been  made,  but 
it  is  probable  that  neither  the  claimant  nor  tlio  supply  officer  had 
any  knowledge  of  the  existence  of  the  law  authorizing  the  trans- 

Sortation  of  the  wife  or  dependent  child  or  children,  enacted  the 
av  prior  to  the  departure  of  the  officer  and  his  wife. 
"The  statute  provides  that  *  hereafter'  transportation  of  the  wife 
or  dependent  child  or  children  of  an  officer  or  enlisted  man  'shall '  be 
furnished  under  certain  prescribed  conditions,  and  in  view  of  the 
circumstances  herein  set  forth,  and  your  interpretation  of  that  por- 
tion of  the  act  which  refers  to  the  transportation  of  household  ef- 
fects, I  am,  therefor^  of  the  opinion  that  in  cases  where  transporta- 
tion, of  the  wife  or  dependent  child  or  children,  of  an  officer  who  is 
transferred  to  or  from  a  station  beyond  the  continental  limits  of 
the  United  States,  is  not  available  b}'  Government  transport,  and  it 
is  impracticable  for  the  supply  officer  of  the  station  to  arrange  for 
the  transportation,  that  reimbursement  in  the  amount  that  it  would 
have  cost  the  Gbvemment  to  perform  the  equivalent  service,  is 
authorized.** 

The  auditor's  oonstmction  of  the  law  is  approved.  27  Comp. 
Dec,  68, 76. 


SIX  MONTHS'  DEATH  GKATIHTT— A&MT  NURSES. 

The  provisions  of  the  act  of  December  17,  1919,  41  Stat.,  367,  authorizing  pay- 
ment of  death  prntiilty  of  six  months'  pay  upon  the  douth  of  any  officer  or 
enlisted  man  on  the  activf  list  of  the  Regular  Army  to  his  widow,  child  or 
children,  or  previously  designated  beneficiary,  are  not  applicable  to  Army 
mmea;  fberefore,  payment  of  sacb  gratuity  to  tbe  legally  deilgnated  1>ene> 
fldarles  of  .Anny  niUMa  la  not  autliorlied. 

Airiitant  Comptroller  Tone  to  the  teoretary  of  War,  September  22,  1980: 

I  have  your  letter  dated  August  30,  1920,  referring  to  this  office 
**79  Designations  of  Beneficiaries  Form  880  A.  G.  O.,"  and  request- 
ing decision  of  the  question  whether  payment  of  death  gratuities  can 
now  be  made  to  legally  designated  boieficiaries  of  Army  nurses. 

Chapter  V  of  the  act  of  July  9, 1918,  40  Stat.,  879,  provided  that 
the  Nurse  Corps  (female),  which  by  the  act  of  February  2, 1901, 81 
Stat,  753,  was  created  as  part  of  the  Medical  Department  of  the 
Army,  should  after  July  9, 1918,  be  known  as  the  Army  Nurse  Corps. 
The  rates  of  pay  for  nurses  were  graded  in  accordance  with  length 
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of  service,  the  annual  rate  of  pay  for  chief  nurse  being  stated  as 

$120  in  addition  to  the  pay  of  nurse,  and  nil  members  of  said  corp« 
in  addition  to  such  rates  were  entitled  to  $10  per  month  when  serv- 
ing beyond  the  continental  limits  of  the  United  States,  excepting 
Porto  Bico  and  Ilawnii.  Under  the  provisions  of  said  act  the  nurses 
are  appointed  by,  and  at  his  discretion  removed  by,  the  Surj^eon  Gen- 
eral, by  and  with  the  approval  of  the  Secretary  of  War.  By  the  act 
of  February  28,  1919,  40  Stat.,  1211,  said  act  of  July  9,  1918,  was 
amended  by  substituting  $3G0  for  $120  in  the  clause  relating  to  addi- 
tional pay  of  chief  nurse,  the  amendment  to  be  effective  as  of  and 
from  July  9,  1918. 

In  the  papers  transmitted  with  your  letter  is  cited  section  10  of 
the  Army  reorganization  act  of  June  4, 1920,  41  Stat.,  766,  wherein 
are  provisions  as  follows: 

"The  Medical  Department  shall  consist  of  *   *   *,  the  Army 

Nurse  Corps  as  now  constituted  by  law,  and  such  contract  surgeons 
as  are  now  authorized  by  law.  *  *  *.  Hereafter  the  members 
of  the  Army  Nurse  Corps  shall  have  relative  rank  as  follows:  The 
superintendent  shall  have  the  relative  rank  of  major;  the  assistant 
superintendents,  director  and  assistant  directors,  the  relative  rank 
of  captain;  chief  nurses,  the  relative  rank  of  first  lieutenant;  head 
nurses  and  nurses,  the  relative  rank  of  second  lieutenant:  and  as 
regards  medical  and  sanitary  matters  and  ail  other  work  within  the 
line  of  their  professional  duties  shall  have  authority  in  and  about 
ihilitary  hospitals  next  after  the  officers  of  the  Medical  Department. 
Tlie  Secretary  of  War  shall  make  the  necessary  regulations  prescrib- 
ing the  rights  and  privileges  conferred  by  such  rdative  rank.** 

The  nurses  appointed  under  the  provisions  of  the  act  quoted  are 
neither  commissioned  nor  enlisted.  Under  an  agreement  to  serve 
for  three  years  they  are  appointed  by  the  Surgeon  General  of  the 
Army,  by  and  with'  the  approval  of  the  Secretary  of  War,  and  sub- 
ject to  discharge  by  the  same  authority.  Under  the  provisions  of  the 
2d  Article  of  War,  act  of  June  4, 1920,  41  Stat.,  787,  th^  are  sub- 
ject to  military  law  and  so  are  civilian  employees  and  other  persons 
therein  described.  Chief  nurses  are  selected  by  promotion  from 
the  grade  of  nurse.  On  and  after  June  4, 1920,  nurses  have  relative 
rank  as  follows:  Chief  nurses,  the  relative  rank  of  first  lieutenant; 
head  nurses  and  nurses,  the  relative  rank  of  second  lieutenant.  Rank 
and  office  are  not  always  identical.  Rank  as  here  used  expresses 
something  different  from  office.  It  is  a  designation  or  title  of  honor, 
dignify,  or  distinction  conferred  in  order  to  fix  her  relative  position, 
with  r^erence  to  other  persons  serving  in  the  Army,  in  the  matters 
of  privilege  and  command.  Pay  and  emoluments  are  not  deters 
mined  by  such  relative  rank.  See  case  of  Wood  v.  United  Statoi^ 
15  Ct  da,  151  and  107  U.  S.,41i. 
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The  statute  provides  that  the  "  Secretarv  of  War  shall  make  the 
necessary  regulations  prescribing  tixe  rights  and  privileges  conferred 
by  such  relative  rank.** 

The  death  gratuity  act  of  December  17,  1919,  41  Stat.,  367,  pro- 
vides: 

**TbAt  hereafter,  immediately  upon  official  notification  of  the  death 

from  wounds  or  disease,  not  result  of  his  own  misconduct,  of  any  offi- 
cer or  enlisted  man  on  the  active  list  of  the  Regular  Arm}'  or  on  the 
retired  list  when  on  active  duty,  the  Quartermaster  General  of  the 
Army  shall  cause  to  be  paid  to  trie  widow,  and  if  there  be  no  widow 
to  the  child  or  children,  and  if  there  be  no  widow  or  child  to  any  other 
dependent  relative  of  such  officer  or  enlisted  man  previously  desig- 
nated by  him,  an  amount  equal  to  six  months'  pay  at  the  rate  re- 
ceived by  such  officer  or  enlisted  man  at  the  date  oi  his  death.  The 
Secretary  of  War  shall  establish  reijiulations  requiring  each  officer 
and  enlisted  man  having  no  wife  or  child  to  designate  the  proper  de- 
pendent relative  to  whom  this  amount  shall  be  paid  in  case  of  his 
death.  Said  amount  shall  be  paid  from  funds  appropriated  ioT 
the  pay  of  the  Army. 

"Sec.  2.  That  nothing*  in  this  Act  shall  be  construed  as  making 
the  provisions  of  this  Act  applicable  to  officers  or  enlisted  men  ox 
any  forces  or  troops  of  the  Army  of  the  United  Stetes  other  than 
those  of  the  He^far  Arm3r,  and  nothin<T  in  this  Act*  shall  be  con- 
strued to  apply  in  commissioned  prados  to  an}^  officers  exrent  those 
holding  permanent  or  provisioned  appointments  in  the  iieguiar 
Army. 

This  statute  contains  lan*ruapje  similar  to  that  in  the  death  gratuity 
paragrraph  of  the  act  of  May  11,  1908,  35  Stat.,  108,  as  amended  by 
the  act  of  March  3,  1909,  3d  Stat.,  735,  which  was  in  force  until 
October  C.  1917. 

A  decision  of  this  office  dated  March  24,  1917,  23  Comp.  Dec,  633, 
construing  said  act  of  May  11,  1908,  is,  in  part,  as  follows : 

"It  will  be  observed  that  the  langnafi^e  of  this  act  relates  specifi- 
rnlly  only  to  oHlrprs  and  enlisted  men  of  the  Army  on  the  active  list, 
and  that  it  |)rovid(.'S  that  payment  of  tlie  amount  tluMcin  authorized 
shall  be  made  to  the  widow  or  any  other  person  previously  tk'si<rnated 
hy  JUm,  It  would  thus  appear  clear  that,  in  enactin«;  this  law.  Con- 
ffress  had  in  mind  only  persons  of  the  classes  therein  specified,  and 
uiat  the  express  terms  of  the  act  exclude  from  its  oi)eration  all  per- 
sons not  officers  or  enlisted  men  on  the  active  list  of  tlie  Army. 
"Furthermore,  as  hcreiulx'fore  sliown,  the  Army  Nurse  Corps  was 
in  existence  at  the  time  wlien  tiie  act  of  May  11,  1908,  was  passed, 
and  had  Congress  intended  to  include  within  its  operations  the  mem- 
bers of  that  corps,  ^  *  *  it  would  seem  that  language  more 
calculated  to  accomplish  that  purpose  would  have  been  emlradied  in 
the  act. 

"While  it  is  true  that  the  words  'officers  and  enlisted  men'  may 
be  used  in  an  act  of  Congress  with  a  broader  meaning  than  the 
words  usually  imply,  the  context  of  the  act  here  in  question,  as  wdl 

6990S»— 21— VOL  27  19  , 


Digitized  by  Google 


872 


DBOIBIOiro  OF  THB  OOUFTBOUilB. 


as  the  policy  back  of  the  law,  indicates  that  a  meaning  broader  than 
that  usually  attached  to  those  words  was  not  intended  in  that  a*ct. 

"In  this  connection  the  fact  that  the  War  Department,  during  all 
the  years  since  the  passage  of  the  act,  has  construed  it  as  bein^ 
limited  in  operation  strictfy  to  officers  and  enlisted  men  would  be  of . 
great  weight  in  reaching;  a  conclusion  in  this  case,  even  if  the  meaning 
of  the  act  were  not  so  <uearly  expressed." 

The  title  of  the  third  article  of  the  war  risk  insurance  act  of 
October  6, 1917, 40  Stat,  405,  is  "Compensation  for  death  or  disa- 
bility." 

In  said  article  are  provisions  as  follows: 

"Seg.  300.  That  for  death  or  disability  resulting  from  personal 
injury  suffered  or  disease  contracted  in  the  Une  of  duty,  by  any  com- 
missioned officer  or  enlisted  man  or  by  any  member  of  the  Army 
Nurse  Corps  (female)  or  of  tlie  Navy  Nurse  Corps  (female)  when 
employed  in  the  active  service  under  the  War  Department  or  Navy 
Department,  the  United  States  shall  pay  compensation  as  lierein- 
after  provided;  but  no  compensation  snail  be  paid  if  the  injury  or 
disease  has  been  caused  by  his  own  willful  misconduct. 

*'Sbo.  301.  •  •  *.  It  the  death  occur  before  dischar^je  or  resign 
nation  from  service,  the  United  States  shall  pay  for  burial  expenses 
and  the  return  of  body  to  his  home  a  sum  not  to  exceed  $100,  as  may 
be  ^ed  by  regulations. 

"  Sec.  812.  ♦  •  ♦  The  laws  providing  for  gratuities  or  pay- 
ments in  the  event  of  death  in  the  service  and  existing  pension  laws 
shall  not  be  applicable  after  the  enactment  of  this  amendment  to 

persons  now  in  or  hereafter  entering  the  military  or  naval  service, 

or  to  their  widows,  children,  or  their  dependents,  except  in  so  far 
as  rights  under  any  such  law  shall  have  heretofore  accrued    *  * 

In  construing  this  statute  it  was  decided  in  25  Comp.  Dec,  16,  that 
the  acts  of  May  11,  1908,  and  March  3,  1909,  relating  to  the  six 
months'  gratuity  pay  are  not  applicable  to  the  case  of  any  officer 
or  enlisted  man  who  dies  in  the  military  service  of  the  United 
States  on  or  after  October  6.  1917. 

By  section  14  of  the  act  of  June  25,  1918,  40  Stat.,  618,  two  new 
subdivisions  were  added  to  section  ^502  of  the  war  risk  insurance 
act  of  October  6,  1917,  one  oi  the  two  new  subdivisions  being  as 
follows: 

"(6^  The  term  *  wife '  as  used  in  this  section  shall  include  *  hus- 
band '  if  the  husband  is  dependent  upon  the  wife  for  support." 

Said  section  302  does  not  relate  to  the  death  gratuity  but  relates 
exclusively  to  the  monthly  compensation  for  disability  the  result  of 
injuiy  received  in  the  service. 

By  the  act  of  April  15,  1920,  41  Stat.,  652,  there  is  added  to  sec- 
tion 4878  of  the  Revised  Statutes  (relating  to  the  burial  in  any 
national  cemetery,  free  of  cost,  of  all  soljiiers,  sailors,  or  marines 
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dying  in  the  servioe  of  the  United  States,  or  dying  in  a  destitute 
oondition  after  haying  been  honorably  disdiarged  from  the  serrioe) 
the  following: 

"Army  nurses  honorably  discharged  from  their  service  as  such  may  * 
be  buried  in  any  national  cemetery,  and,  if  in  a  destitute  condition, 
freeofooet  The  Secretary  of  War  is  authorized  to  issue  oertifieates 
to  thoee  Army  norses  entitled  to  such  buriaL** 

In  section  4  of  the  act  of  May  18, 1990, 41  Stat,  e02  *^  members  of 
the  female  Nurse  Corps  of  the  Anny  and  Navy''  are  so  deseribed 
as  entitled  to  the  20  per  cent  increase  of  pay,  and  consequently  are 
not  included  in  the  term  ^'enlisted  men''  therein  used.  See,  also,  the 
wording  of  the  act  of  March  4, 1915,  88  Stat,  1089,  as  to  commuta- 
tion of  quarters,  and  of  heat  and  light. 

'  In  the  act  maidng  appropriations  for  the  support  of  the  Army  for 
the  fiscal  year  ending  June  80, 1921,  approved  June  6, 1920, 41  Stat, 
954,  funds  are  appropriated  for — 

"Pay  of  oflBcers,  ♦  •  Pay  of  enlisted  men,  •  •  For 
pyy  01  contract  surgeons,  *  •  *.  For  pay  of  nurses,  *  * 
For  commutation  of  quarters,  heat  and  li^ht  to  commissioned  oflfoen, 
warrant  officers,  members  of  the  Xiirse  Corps,  and  enlisted  men  on 
duty  at  places  where  no  ])ublir  quarters  are  available.  *  *  *.  For 
payment  of  the  regulation  allowances  of  commutation  in  lieu  of 
rations  for  members  of  the  Army  Nurse  Corps  while  on  duty  in 
hospital,  and  for  enlisted  men,  *  * 

In  all  provisions  of  law  no\^  applicable  to  nurses  the  term  "  nurses  " 
or  "nurse"  is  found,  or  in  lieu  thereof,  language  sufficiently  explicit 
to  show  their  inclusion.  The  only  exception  would  seem  tp  be  found 
in  section  14  of  the  act  of  March  80, 1814,  embodied  in  the  Revised 
Statutes  as  secti<m  1288,  cited  in  papers  transmitted  by  you.  In- 
dependently of  said  law,  every  person  appointed  or  enlisted  in  the 
Army  for  a  q>ecific  term  can  not  lawfully  be  deprived  of  his  or  her 
pay,  etc,  for  said  term  simply  by  reason  of  being  a  prisoner  of  war 
in  the  hands  of  the  enemy,  if  the  capture  was  without  fault  on  his 
or  her  part  By  virtue  of  the  statute  cited,  and  the  act  of  March  8, 
1919,  40  Stat.,  1821,  the  pay,  etc,  continues  after  the  term  for  which 
appointed  or  enlisted  expires  during  the  period  of  involuntary 
captivity  by  the  enemy. 

On  September  27,  1918,  it  was  decided,  25  Comp.  Dec,  256,  as 
follows: 

'*In  view  of  unusual  conditions  that  have  arisen  I  am  of  the 
opinion  that  for  the  time  any  member  of  the  Army  Nurse  Corps  is  a 

prisoner  of  war  held  by  the  enemy,  without  fault  on  her  part  as  to 
her  capture,  her  absence  from  duty  should  be  excused  as  unavoidable 
and  she  be  treated  as  in  a  full-pay  status."' 

If  Conerress  had  intended  to  include  Army  nurses  in  tlip  ixct  of 
December  17,  1919,  now  under  consideration,  it  would  have  been  so 
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stated  in  the  act  Under  the  tenns  ol  the  act  the  ^tuity  of  six 
months'  pay  is  payable  to  the  widow,  and  if  there  be  no  widow  to  the 
child  or  children,  and  if  there  be  no  widow  or  child,  to  the  pre- 
•  Tiously  designated  dependent  relative,  of  any  officer  or  enlisted  man 
on  the  active  list  of  the  Regular  Army  or  on  the  retired  list  when  on 
active  duty,  immediately  upon  official  notification  of  his  death  from 
wounds  or  disease,  not  the  result  of  his  own  misconduct  The  pro- 
visions of  the  act  are  not  applicable  to  any  officers  or  enlisted  men 
of  any  forces  or  troops  of  the  Army  of  the  United  States  other  than 
those  of  the  Regular  Army;  and  are  not  applicable  to  commissioned 
officers  who  do  not  hold  permanent  or  provisional  appointments  in 
the  Regular  Army. 

The  statute  bestows  a  gratuity  and  payments  under  it  ^  must  be 
subject  to  all  the  limitations,  conditions,  and  exceptions  therein  con- 
tained.'* Donnelly  v.  United  States,  17  Ct  Cls.,  108. 
Tour  question  is  answered  as  follows: 

Payment  of  the  death  gratuity  of  six  months'  pay  authorized  by 
the  act  of  December  17,  1919,  in  cases  of  deceased  officers  and  en- 
listed men  of  the  Regular  Army  can  not  lawfully  be  made  in  cases 
of  deceased  Army  nurses. 


££TAIN£IL  PAY— NAVAL  AESEEVE  FORCE. 

Am  retainer  pay  for  an  officer  of  the  Naval  Reserve  Force  Is  computed  only  upon 

base  pny  of  thp  ronflnnwl  rnnk  held  by  Viini.  the  computation  of  retains 
pay  is  not  afTci  tod  by  t)n>  increase  in  pay  jrranti'd  ollicfrs  of  the  Navy 
by  the  act  of  May  18,  1020,  41  Stat.,  GOl,  which  was  not  an  Increase  In 
the  tmae  pay  of  the  varlonB  mn^ 
Ctooflrmed  members  of  tbe  Naval  Reserve  Force  and  transferred  membors  ef 
the  Fleet  Naval  Resorvo  holding  enlisted  ratings,  who  were  not  on  active 
duty  on  January  1,  KfJO.  nor  durinfr  any  of  the  period  to  May  18,  1920^ 
are  entltleii  to  retainer  pay  computed  on  the  increas*  *!  rates  of  pay  pro- 
vided In  aectioa  6  of  the  act  of  May  18,  1920,  41  Slat,  GU2,  for  certain 
enlisted  men  of  tbe  Navy  only  from  May  18, 1920. 

Assistant  Comptroller  foree  to  Bear  Admiral  T.  J.  Cowle,  United  States  Saw. 
September  83,  1980: 

By  reference  of  the  Judge  Advocate  (ironcral,  I  have  your  letter  of 
September  1, 1920,  setting  forth  the  facts  as  to  the  service  of  several 
officers  and  men  of  the  Naval  Reserve  Force  and  requesting  decision 
as  to  the  application  of  the  decision  of  this  office,  dated  August  4, 
1920, 27  Comp.  Dec.,  126,  to  their  cases. 

The  increases  to  officers  of  the  Navy,  granted  by  section  1  of  the 
act  of  May  18,  1920,  41  Stat,  601,  is  an  increase  to  the  individual 
officer  according  to  his  rank  and  without  regard  to  length  of  service, 
26  Comp.  Dec.,  954.  It  is  not  an  increase  in  the  base  pay  of  the  rank. 

As  retainer  pay  for  an  officer  of  the  Naval  Reserve  Force  is  com- 
puted upon  the  oaae  pay  of  the  confirmed  rank  held  bj  him,  the 
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compatfttion  of  retainer  pay  for  an  officer  is  not  affected  by^the 
increase  in  pay  smnted  bj  the  act  of  May  18, 1920, 

In  the  decisiim  of  August  4,  1920,  it  was  held  that  enrolled  men 
holding  enlisted  ratings  and  transferred  members  of  the  Fleet  Naval 
Beserve  on  actiye  duty  on  May  18,  1920,  and  who  were  on  active 
duty  on  January  1, 1920,  w^re  entitled  to  retainer  pay  based  on  rates 
of  pay  provided  in  the  act  of  May  18, 1920,  and  that  such  payments 
were  effective  from  January  1,  1920,  and  that  such  members  not  on 
duty  on  January  1, 1920,  but  who  were  recalled  to  active  duty  sub- 
sequent to  that  date  and  prior  to  May  18,  1920,  were  entitled  to  the 
increase  from  date  of  return  to  active  duty. 

Answering  your  inquiry  in  the  case  of  Ralph  Smith,  confirmed  in 
the  rating  of  seaman,  2d  class,  effective  from  January  1,  1919,  you 
are  advised  that  as  he  was  on  active  duty  on  January  1,  1920,  and 
continued  thereon  to  May  18,  1920,  he  is  entitled  to  retainer  pay 
from  January  1,  1920,  computed  on  the  rates  provided  in  section 
6  of  the  act  of  May  18,  1920. 

In  the  case  of  James  K.  Renner,  confirmed  in  the  rating  of  seaman, 
2d  class,  effective  from  January  1,  1920,  you  are  advised  that  as 
this  man  was  not' on  active  duty  on  January  1, 1920,  nor  during  any 
period  thereafter  up  to  May  18,  1020,  he  is  entitled  to  retainer  pay 
computed  on  the  rates  provided  in  section  6  of  the  act  of  May  18, 1920, 
only  from  May  18, 1920. 

For  reasons  as  stated  in  the  case  of  Renner,  Walter  Town  send 
Tindell,  chief  water  tender,  is  entitled  to  retainer  pay  computed  on 
the  r&tes  provided  in  section  6  of  the  act  of  May  18,  1920,  only  from 
May  18,  1920,  and  for  reasons  stated  in  the  case  of  Smith,  August 
Pingfield,  chief  gunner's  mate,  and  Frank  Chapman  Adams,  chief 
quartermaster,  are  entitled  to  retainer  pay  from  January  1,  1920, 
computed  on  the  rates  provided  in  section  6  of  the  act  of  May 
18, 1920. 


PAT  OF  AIDS— ARMY. 

Tlie  creation  of  the  office  of  **  Commander  of  thv  T'nitod  Ptntos  forcos  In  France,* 
with  the  rank  of  general,  by  the  act  of  October  6,  1017.  4<t  Stat.,  410,  carried 
with  It  the  right  of  the  person  holding  such  ofTlce  to  solin  t  from  the  Regular 
Army  for  service  upon  his  staff  not  to  exceed  six  aids,  under  proviaions  of 
nctloii  lC06k  Beviaed  Statatea,  wbo  were  each  entitled  during  tba  period 
fbej  aerred  aa  alda  to  the  rank,  pay*  and  aUowancea  of  a  colonel  of  caraliy. 

Atslftant  Comptrollar  Itoaa  to  the  Secretary  of  War,  September  23,  1920: 

By  your  order  The  Adjutant  General,  War  Department,  on  Au^Tust 
SM^  1020,  sent  to  this  office  TOUcherB  and  other  papers  relating  to  the 
claim  of  J.  O.  Qoekemeyer,  major  of  cavalry,  with"  request  for  deci- 
sioii  of  the  ^estUm  whether  the  daimant,  during  tlie  period  he 
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served  as  iiid-dc  c;inip  on  the  personal  staff  of  Gen.  John  J.  Pershing, 
the  commander  in  chief  of  the  American  Expeditionary  Forces 
(namely,  from  May  1,  1918,  to  May  3,  1919),  is  entitled  to  receive 
the  pay  and  allowances  of  a  colonel  less  the  pay  and  allowances  he 
actually  received  for  that  period. 

It  appears  in  evidence  that  Maj.  J.  G.  Quekemeyer  was  appointed 
aid-de-camp  on  the  personal  staff  of  the  conmiander  in  chief  of  tlie 
American  Expeditionary  Forces  on  May  1,  1918.  In  March,  1920, 
he  stated  that  he  was  promoted  to  lieutenant  colonel  on  October  81, 
1918,  and  to  colonel  on  May  4,  1919.  He  alleges  that  he  actually  re- 
ceived the  pay  and  allowances  of  a  major  from  May  1  to  October  30, 
1918,  and  the  pay  and  allowaaoee  of  a  Ueutenant  colonel  from  Octo- 
ber 81, 1918,  to  May  3, 1919.  The  amount  of  the  difference  in  pay  and 
aUowances  claimed  by  him  is  $1,101.82. 

On  March  5,  1920,  Gen.  John  J.  Pershing  certified  that  said  John 
G.  Quekemeyer  performed  the  duties  of  aid-de-camp  on  his  personal 
staff  "  from  the  first  day  of  May,  1918,  to  the  present  time." 

In  connection  with  this  claim,  a  review  of  statutes  will  be  made 
as  follows : 

By  the  act  of  February  29,  1864,  18  Stat.,  11,  the  grade  of  lieu- 
tenant general  was  reviyed  in  the  Army  of  the  United  States. 

By  the  act  of  July  26,  1866,  14  Stat,  228,  the  grade  of  "General 
of  the  Army  of  the  United  States"  was  revived,  and  it  was  therein 
provided : 

"That  •  •  ♦  the  said  general  mav  select  from  the  regular 
army  for  service  upon  his  stan  such  number  of  aides,  not  exceeding 
six,  as  he  may  judge  proper,  who  during  the  term  of  such  staff  service 
shall  each  have  the  rank,  pay,  and  emoluments  of  a  colonel  of  cav- 
alry. And  it  is  hereby  provided,  that  in  lieu  of  the  staff  now  allowed 
by  law  to  the  lieutenant  genenil,  he  shall  be  entitled  to  two  aides 
and  one  military  secretary,  eacli  to  have  tlie  rank,  pay,  and  emolu- 
ments of  a  lieutenant  colonel  of  cavalry,  during  the  term  of  such 
Staff  service." 

The  provisions  relative  to  aids  were  embodied  in  the  Kevised 
Statutes,  as  amended  by  the  act  of  February  27,  1877,  19  Stat.,  241, 
as  sections  1096  and  1097,  which  read  as  follows : 

"  Skc.  1096.  The  General  may  select  from  the  Army  such  numl-)er  ' 
of  aids,  not  exceeding  six,  as  he  may  deem  necessary,  who  shall  have^ 
while  servin<£  on  his  staff,  the  rank  of  colonel  of  cavalry. 

"Ssa  109?.  The  Lieutenant-General  may  select  from  the  Army 
two  aids  and  one  military  secretary,  who  shall  have  the  rank  of 
lieutenant-colonel  of  cavairy  while  serving  on  his  staff." 

.  Section  24  of  the  act  of  July  15,  1870,  16  Stat,  820  (carried  into 
the  Revised  Statutes  as  section  1261),  provided: 
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"The  pay  of  the  general  shall  be  thirteen  thousand  five  hundred 
dollars  a  year;  lieutenant-general  shall  be  eleven  thousand  dollars 
a  year;  •  • 

Section  6  of  the  act  of  July  15, 1870, 16  Stat,  818,  is  as  follows:  • 

**That  the  offices  of  fjeneral  and  lieutenant-general  of  the  army 
shi^l  continue  until  a  vacancy  shall  occur  in  the  same,  and  no  longer; 
and  when  soch  vacancy  shafi  occur  in  either  of  said  offices,  immedi- 
ately thereupon  all  laws  and  |)arts  of  laws  creating  said  office  shall 
become  inoperative,  and  shall,  by  virtue  of  this  act,  from  thence- 
forward be  held  to  be  repealed." 

U.  S.  Grant  was  General  of  the  Army  of  the  United  States  from 
July  25,  1866,  to  March  4, 1869,  when  he  became  President  of  the 

United  States. 

William  T.  Sherman  was  Lieutenant  General  from  July  25,  1866, 
to  March  3,  1869,  and  General  from  March  4,  1869,  to  Februaiy  8, 
1884,  when  he  was  placed  on  the  retired  list  of  the  Army. 

The  act  of  June  1, 1888, 25  Stat,  165,  provides : 

**That  the  grade  of  Lieutenant-General  of  the  Armv  is  hereby 

discontinued  and  is  merged  in  the  grade  of  General  of  the  Army  of 
the  Ignited  States,  which  grade  shall  continue  during  the  lifetime  of 
the  present  Lieutenant-General  of  tlie  Army,  after  which  such  grade 
shall  also  cease;  and  the  President  of  the  United  States  is  hereby 
authorized  to  appoint,  with  the  advice  and  consent  of  the  Senate,  a 
General  of  the  Ajrmy  of  the  United  States. 

Sec.  2.  That  the  pay  and  allowances  of  the  General  be  the  same 
as  heretofore  allowed  for  that  grade." 

Philip  H.  Sheridan  was  Lieutenant  General  of  the  Army  from 
March  4,  18G9,  to  May  31,  1888,  and  General  of  the  Army  of  the 
United  States  from  »June  1,  1888,  to  August  5,  1888,  when  that  grade 
was  discontinued,  it  having  expired  by  virtue  of  the  statute  limiting 
the  time  of  its  existence  to  the  lifetime  of  the  incumbent.  That 
grade  was  not  revived  until  September  3,  1919,  as  hereinafter  shown. 

Sect  ion  3  of  the  act  of  October  6,  1917,  40  Stat.,  410,  p^o^'ldes; 

"  That  section  8  of  tho  Act  •  ♦  approved  May  eigliteenth, 
nineteen  hundred  and  seventeen,  shall  be  held  and  construed  to 
authorize  the  President,  in  accordance  with  the  provisions  of  said 
Act  and  for  the  period  of  the  existing  emergency  only,  to  appoint 
as  generals  the  Chief  of  Staff  and  the  Commander  of  (he  United 
States  forces  in  France;  and  as  lu  n tenant-general  each  commander 
of  an  army  or  army  corps  organized  as  authorized  by  existing  law: 
Provided.  That  the  pay  of  wie  grades  of  general  and  lieutenant- 
general  shall  be  $10,000  and  $9,000  a  year,  respectively,  with  allow- 
ances appropriate  to  said  grades  as  determined  by  the  Secietarv  of 
War:   *    *  ^ 

The  act  of  September  3, 1919, 41  Stat,  288,  provides : 

"That  the  office  of  General  of  the  Armies  of  the  United  States  is 
hereby  revived,  and  the  President  is  hereby  authorized,  in  his  dis- 
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cretion  and  by  and  with  the  advice  and  consent  of  the  Senate,  to 

appoint  to  said  oflice  a  «roneral  oflicer  of  the  Army  who,  on  forei«^n 
soil  and  durinu:  tlie  recent  war,  has  been  especially  distinguished  in 
tlie  hi«j:her  coiumand  of  military  forces  of  the  United  States;  and 
the  olHcer  appointed  under  the  foregoing  authorization  shull  have 
the  pay  prescribed  by  section  24  of  the  act  of  Congress  approved 
July  15, 1870,  and  such  allowances  as  the  President  shall  deem  appro- 
priate; and  any  provision  of  existin<r  I  i^v  that  would  enable  any 
other  oiKcer  of  the  Army  to  take  rank  and  luvccdeiice  over  said 
oflicer  is  hereby  repealed:  Provided,  Th'it  no  more  than  one  appoint- 
ment to  office  shall  be  made  under  the  terms  of  this  Act.'' 

Gen.  rershin^  did  not  become  "General  of  the  Armies  of  the 
United  btate.s"  until  September  1!)19,  wlicn  tiiat  ollire  was  revived. 
The  act  of  ()( tober  6,  11)17,  did  not  authorize  the  appointment  of  a 
**(jencral  of  tlie  Army  of  the  United  States"  within  the  meanin«i  of 
the  acts  of  July  25,  isbO,  and  July  15,  1870,  but  did  authorize  the 
api)ointment  of  tlie  Chief  of  StalF  and  tlie  commander  of  the  United 
States  forces  in  France  as  generals  for  the  period  of  the  tlien  existing 
emergency  only,  and  provided  that  the  })ay  of  the  grade  of  general 
shall  be  $1(',(X>0  a  year  with  allowances  appropriate  to  said  grade  as 
determined  by  the  Secretary  of  War. 

The  pay  of  the  oHice  of  General  of  the  Armies  of  the  United  States 
is  $13,500  a  year,  being  that  prescribed  by  section  24  of  the  act  of 
July  15,  1870,  and  the  allowances  of  that  office  are  such  "  as  the  Presi- 
dent shall  deem  appropriate." 

Section  4  of  tlie  Army  reorganization  act  of  June  4, 1920,  41  Stat., 
760,  provides: 

"There  shall  be  one  general,  as  now  authorized  by  law,  until  a 
vacancy  occurs  in  that  ollice,  after  which  it  shall  cease  to  exist." 

Under  the  provisions  of  the  act  of  July  25,  18GG,  the  general  had 
authority  to  select  from  the  Regular  Army  for  service  upon  his  staff 
not  exceeding  six  aids,  each  of  whom  during  the  term  of  such  staff 
service  had    the  rank,  pay,  and  emoluments  of  a  colonel  of  cavalry." 

When  this  legislation  was  carried  into  the  Ke vised  Statutes,  the 
•words  "pay,  and  emoluments"  were  omitted  from  section  1096  of 
chapter  1  of  Title  XIV,  relating  to  "  Okoanization  "  of  Army,  and 
were  not  included  in  any  part  of  section  1261  of  chapter  3,  Title  XIV, 
relating  to  "  Pay  and  Allowances." 

Under  the  provisions  of  section  4  of  the  act  of  March  2,  1877,  19 
Stat.,  2G9,  as  amended  by  the  act  of  March  9,  1878,  20  Stat.,  27,  the 
printed  volume  of  the  Revised  Statutes  is  legal  but  not  conclusive 
evidence  of  the  laws  therein  contained  and  shall  not  preclude  refer- 
ence to  the  original  act  in  case  of  any  discrepancy.  Bowe?}  v.  Thrited 
iStates,  14  Vx.  Gls.,  1C2;  M' right  v.  United  HiaUa^  16  ui.,  85}  and 
UniUd  jStatea  v.  Bawen,  100  U.  S.,  608. 
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After  June  22,  1874,  the  date  the  Bevised  Statutes  were  certified 
by  the  Secretary  of  State  under  the  seal  of  the  United  States,  the 
question  whether  the  aids  of  Gen.  Sherman  should  continue  to  be  paid 
the  pay  and  emoluments  of  colonel  was  decided  in  the  affirmative, 
and  payments  were  made  in  accordance  with  such  decision.  Kote  8 
at  foot  of  the  Army  Pay  Table  published  on  page  38  of  Army  Pay- 
master's Manual  issued  June  30, 1884,  is  as  follows: 

"The  aides-de-camp  to  the  General,  selected  by  him  from  the 
Army,  have,  wliile  so  serving,  the  rank  and  pay  of  colonel  (section 

1096,  Revised  Statutes).  The  aides-de-camp  and  military  secretary 
to  the  Lieutenant  General,  selected  by  him  from  the  Aimy,  have, 
while  so  serving,  the  rank  and  pay  of  lieutenant  colonel  (section 

1097,  Bevised  Statutes)." 

Section  1094  of  the  Berised  Statutes  contains  a  proviso  as  follows : 

''That  when  a  vacancy  occurs  in  the  office  of  the  general  or  lieu- 
tenant-^neral  such  office  shall  cease,  and  all  enactments  creatine 
or  regmiating  such  offices  shall,  respectively,  be  held  to  be  repealed/* 

Section  9  of  the  act  of  June  6, 1900,  81  Stat.,  655,  provided : 

"That  the  senior  major-general  of  the  line  commanding  the  Army 
shall  have  the  rank,  pav,  and  allowances  of  a  lieutenant  general,  and 
his  personal  staff  shall  have  the  rank,  pay,  and  allowances  authorized 
for  the  staff  of  a  lieutenant-general.** 

This  revives  so  much  of  the  act  of  July  25,  1866,  as  relates  to  the 
staff  of  a  lieutenant  generaL 
In  6  Comp.  Dec,  156,  it  is  held: 

"The  rank  conferred  for  the  time  being  upon  officers  assigned  as 
aids  pursuant  to  sections  lUUG  and  luDT  with  the  additional  pay 
which  such  increased  rank  might  carry,  can  be  conferred  only  on 
8Qch  officers  as  those  sections  authorize  to  be  assigned  to  that  duty.** 

Contemporaneous  construction  of  statutes  have  weight  in  cases 
open  to  reasonable  doubt  and  should  not  be  departed  from  except 
lor  cogent  reasons.    UnUed  Staiea  v.  8we$i^  189  U.  S.,  471. 

In  view  of  all  the  laws  relating  to  the  substance  of  the  question 
under  consideration,  I  am  of  the  opinion  that  J.  G.  Quelremeyer, 
for  the  time  he  actually  served  in  the  period  from  May  1,  1918,  to 
May  8,  1919,  as  aid-de-camp  on  the  staff  of  Oen.  Pershing,  com- 
mander in  chief  of  the  American  Expeditionary  Forces,  is  entitled 
to  receive  the  difference  between  the  pay  and  allowances  of  a  colonel 
and  the  pay  and  allowances  he  actually  received  for  such  service. 
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PAT  OF  AZD8-ABKT. 

Under  provisions  In  the  act  of  June  4,  1920,  41  Stat.,  785,  that  no  detail,  rating, 
or  assignment  of  an  olUeer  of  tlie  Army  shall  carry  advanced  rank,  except 
as  otherwlfle  pnovlded.  tbenln,  aids  to  tbe  Geneml  of  Armies  of  Uio 
United  States,  begtamlng  with  June  4^  1820,  are  not  entlftod  to  the  rank 

of  colonel  of  cavalry  theretofore  authorized  under  section  1096,  Revised 
Statutes,  and  may  be  paid  on  and  after  that  dat^  no  more  than  the  pay 

and  aUowttuces  of  their  regular  grade. 

Assistant  Comptroller  Force  to  the  Secretary  of  War,  September  23.  1920: 

By  reference  from  the  Comptroller  of  the  Currency  I  have  your 
letter  of  the  13th  instant  requesting  decision  on  a  question  that  has 
arisen  as  to  the  application  to  aids  of  the  General  of  the  Army  of 
the  United  States  of  the  following  provision  in  section  127a  of  the 
Army  reorganization  act  of  June  4, 1920,  41  Stat.,  785: 

"Hereafter  no  detail,  rating,  or  assignment  of  an  officer  shall 
carry  advanced  rank,  except  as  otherwise  specifically  provided  here- 
in;  •   •  *.» 

By  the  act  of  July  25,  18GG,  14  Stat.,  223,  the  grade  of  "  General 
of  the  Army  of  the  United  States  "  was  revived,  and  it  was  therein 
provided: 

**That  *  *  *  the  said  ceneral  may  select  from  the  regular 
army  for  service  upon  his  stan  such  number  of  aides,  not  exceeding 

six,  as  he  may  judge  proper,  who  during  the  term  of  such  staff  service 
shall  each  have  the  rank,  pay  and  emoluments  of  a  colonel  of 
cavalry." 

This  provision  of  law  was  carried  into  the  Revised  Statutes,  Title 
XIV,  chapter  1,  relating  to  OjioANizATioir "  of  the  Army,  as  section 
1096,  as  follows: 

Sbo.  1096.  The  General  may  select  from  the  Army  sue  li  number  of 
aids,  not  exceeding  six,  as  he  mav  deem  necessary,  who  shall  have, 
while  serving  on  his  staff,  the  rank  of  colonel  of  cavalry." 

The  omitted  words  "  pay,  and  emoluments  "  were  not  carried  into 
section  1261,  chapter  3  of  said  Title  XIV,  relating  to  ^  Pat  amd  Ai<- 

LOWANCBS.'* 

The  provision  as  to  aids  received  the  same  interpretation  and  exe- 
cution after  reenactment  in  the  Hevised  Statutes  as  before.  See  page 
38,  Army  Paymaster's  Manual,  issued  June  30,  1884,  and  27  Comp. 
Dec.,  275. 

By  virtue  of  the  provisions  of  tlie  act  of  June  1,  1888,  25  Stat., 
166,  the  grade  or  office  of  General  of  the  Army  of  the  United  States 
ceased  to  exist  on  August  6, 1888,  the  date  of  death  of  Gen.  I'hilip  H. 
Sheridan.  It  was  revived  by  the  act  of  September  3, 1919,  41  Stat., 
283,  which  provides: 

"  That  the  office  of  (leneral  of  the  Armies  of  the  United  States  is 
hereby  revived,  and  the  President  is  hereby  authorized,  in  his  dis- 
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cradon  and  by  and  with  the  advioe  and  consent  of  the  Senate,  to  ap- 
point to  said  office  a  genera]  officer  of  the  Army  who,  on  forei^  soil 

and  (lurint;  the  recent  war,  has  been  especially  distin^ished  in  the 
higher  command  of  military  forces  of  the  United  States;  and  the 
offcer  appointed  under  the  foregoing  authorization  shall  have  the 
pay  prescribed  by  section  24  of  the  act  of  Congress  approved  July  16, 
1870,  and  such  allowances  as  the  President  shall  deem  appropnate; 
and  any  provision  of  existing  law  that  would  enable  any  other  oflirer 
of  the  Army  to  take  rank  and  precedence  over  said  officer  is  hereV)y 
repealed:  Provided^  That  no  more  than  one  appointment  to  oihce 
shall  be  made  under  the  terms  of  this  act." 

That  part  of  the  act  of  July  25,  ISGO,  relating  to  the  aids  of  the 
General  being  inseparably  connected  with  the  part  creating  the  office 
or  grade  of  (General  of  the  Army  of  the  United  States,  the  act  of  Sep- 
tember 3,  1919,  which  revived  the  office  necessarily  revived  section 
1096  of  the  Kevised  Statutes,  which  authorizes  the  (Jen^  ral  to  select 
from  the  Armj^  not  excecdin*^  six  aids,  who  shall  have,  while  serving 
on  liis  staff'',  the  "  rank  of  colonel  of  cavalry,"  Section  127a  of  the 
act  of  June  4,  1920,  having  taken  away  advanced  rank.  i»eginning 
with  June  4.  1920,  each  aid  should  not  be  paid  more  than  the  pay  and 
allowances  of  his  grade  in  the  absence  of  further  legislation  as  to 
his  rights. 


WA&  EISK  I17SU&AIiC£— O&DEB  OF  PRECEDENCE  OF  SURVIYIJrG  BENE- 
FICIARIES. 

In  determfnini:  t)i«'  nrtler  of  preocth'nrp  of  survlvinc  ht'npflclarl(»s  of  docensed 
soldiers  who  have  been  granted  autoniutic  InMurunce,  the  war  risk  Insurance 
actt  as  amended  by  the  act  of  December  24, 1919.  41  Stut.,  375,  may  be  coq- 
■trmd  so  as  to  give  tlie  mtire  maternal  line  of  surrlTordilp  precedence  over 

the  entire  paternal  line,  Inclndln^  the  father  of  the  di>nd  soldier;  butt  tn 

the  absence  of  legislation  prntitinir  the  I^.iireaii  <tf  War  Risk  Insnrnnce  <1!s- 
crt  tion  In  Individual  ca.s<'S,  any  siu-h  rule  of  construction  by  tlic  liur«'ati 
must  be  fixed  and  not  deviated  iroiu  according  to  the  equities  or  supiHjseU 
equities  of  Indlvldiuit  easeft 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury.  September  24,  ld20: 

I  have  yonr  letter  of  Au<rii.st  28.  10'2'),  ns  follows: 

"An  expression  of- your  ojiinion  is  recnu  sttMl  as  to  who  is  the  proper 
beneficiary  to  receive  automatic  insurance  under  the  following  state 
of  facts  which  has  arisen  in  the  Bureau  of  War  Risk  Insurance : 

"Albert  C.  LeRoy  died  in  the  military  service  on  July  21,  1917, 
under  cin-iimstancoc  eiititlinfr  liim  to  the  trratnitous  insurance  pay- 
ments, roninioiily  known  as  automatic  insuraiirc.  wliich  were  pro- 
vided for  by  section  401  of  tiie  war  risk  insurance  act,  as  amended  by 
section  12  of  the  act  of  December  24, 1919. 

It  appears  that  LeRoy*s  mother  died  while  he  was  a  baby,  and 
th^t  from  the  a^je  of  two  years  until  tlie  time  of  his  enlistment  he  was 
reared  bv  a  Mrs.  Klizalx'th  Fuller.  Avho  in  all  respects  stood  in  the 
relation^ip  of  mother  to  LeKoy,  and  who  supported  and  educated 
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him.  Mrs.  Fuller  survived  at  the  time  of  Le'Roy^s  death,  and  sbe  stiU 

survives.  He  is  also  snrviverl  by  a  natintil  fatlier.  who  in  no  way 
coiitril>ute(l  to  the  .sujmort  or  rearin;^  of  the  sun.  jind  wlio  lived  in  a 
separate  houseliold.  Mrs.  F'uller  claims  the  autoiuutic  insurance  upon 
the  ground  that  she  stood  in  loco  parentis  to  the  deceased  and  that 
as  de  facto  mother  she  takes  preceaence  over  the  father.  LeRoy  was 
not  survived  by  a  w  idow  or  by  children. 

^^In  your  opinion  of  August  16th  there  appears  the  following 
paragraph : 

"'Compensation  is  payable  under  these  provisions  to  the  surviving 
dependent  who  is  first  in  the  following  line  of  precedence:  Mother, 
father,  either  or  both ;  stepmother,  stepfather,  eitner  or  both  ;«iother 
throu<Trh  adoption,  father  throu«;h  adoption,  either  or  both;  other 
persons  standing;  in  loco  parcntk  under  the  terms  of  the  sUitute.* 

"  If  that  paragraph  be  followed  in  the  instant  case,  LeRoy's  father, 
who  seems  to  have  given  up  the  boy  at  the  a^e  of  two  years  and  never 
to  have  had  any  family  relationsliip  with  him,  will  receive  the  auto- 
matic insurance,  to  the  exclusion  of  Mrs.  Fuller^  who  discharged  all 
the  parental  duties-  and  wlio  was  in  fact  receiving  support  from 
LeRoy  when  he  eiitt-red  the  service.  Inasmuch,  however,  as  the  para- 
graph from  your  opinion  just  quoted  relates  to  compensation,  and 
masmuch  as  the  terms  of  the  war  risk  statute  governing  the  payment 
of  compensation  and  governing  the  payment  of  automatic  insurance 
are  very  different,  the  present  case  is  submitted  for  your  further 
ruling." 

Section  401  of  the  war  risk  insurance  act  of  October  6,  1917,  as 
amended  by  section  12  of  the  act  of  December  24,  1919,  41  Stat., 
375,  provides  in  effect  that,  if  no  widow  or  child  shall  survive  a 
soldier  whose  death  gives  rise  to  a  right  in  his  beneficiary  to  auto- 
matic insurance,  it  shall  be  paid  to  his  mother ;  or  if  there  is  no  mother 
surviving  him,  then  to  his  father,  if  and  while  they  survive  him. 

Section  4  of  the  act  of  December  24,  1919,  41  Stat.,  371,  amends 
section  22  of  the  war  risk  insurance  act  of  October  6, 1917,  by  adding 
thereto  the  following  paragraph : 

"(4a)  The  terms  'father'  and  'mother'  include  stepfathers  and 
stepmothers,  fathers  and  mothers  through  adoption,  and  persons 
who  have  stood  in  loco  parentis  to  a  member  of  the  military  or  naval 
forces  at  any  time  prior  to  his  enlistment  or  induction  for  a  period  of 
not  less  than  one  year:  Provided^  That  this  subdivision  shaU  be 
deemed  to  be  in  effect  as  of  October  6, 1917." 

Your  former  submission  on  which  the  decision  to  which  you  refer 
was  rendered,  27  Comp.  Dec,  165,  presented  a  specific  case  in  which 
the  question  for  decision  was  the  order  of  precedence  in  which  three 
prospective  claimants  for  automatic  insurance  are  entitled  under 
these  statutes.  There  was  a  father  of  the  dead  soldier  who  had 
abandoned  the  support  of  his  family  several  years  before  the  soldier 
entered  the  military  service,  and  had  subsequently  been  divorced  by 
the  soldier's  mother,  a  grandmother  who  had  supported  the  soldier 
during  the  interval  between  the  desertion  of  the  ^ther  and  a  second 
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marriage  of  the  mother,  and  a  stepfather  who  had  supported  him 
from  the  time  of  marriage  to  the  mother  until  his  entrance  into  the 
military  service.  The  decision  of  this  office  in  that  case  was  that 
no  insurance  can  lawfully  be  paid  to  either  the  stepfather  or  grand- 
mother so  long  as  the  father  shall  survive. 

The  specific  questions  for  decision  then  and  now  are,  first,  the 
order  of  precedence  in  which  authorized  beneficiaries  shall  l)e  en- 
titled to  automatic  insurance,  and,  second,  whether  the  action  of  a 
father  in  abandoning  the  support  of  tlie  soldier  whose  death  gives  rise 
to  automatic  insurance  will  forfeit  the  father's  right  to  that  insur- 
ance or  postpone  his  right  to  that  of  some  one  else  in  the  authorized 
line  of  survivorship. 

As  regards  the  latter  question  the  only  condition  attached  by  the 
statute  to  the  father's  right  to  automatic  insurance  is  that  there  shall 
be  no  mother  surviving  the  soldier.  There  is  no  requirement  that 
the  father  shall  not  have  abandoned  the  support  of  his  family,  as 
for  example  has  l»een  provided  in  the  act  of  June  30,  1900,  34  Stat., 
670,  specifying  the  order  of  precedence  for  payment  of  arrears  of 
pay  of  a  deceased  soldier  to  next  of  kin  witiiout  administration. 
There  is  no  warrant  for  grafting  such  a  requirement  or  restriction 
upon  this  statute  by  construction.  If  further  re<iuireme.nt  or  re- 
striction is  necessary  or  desirable  it  should  be  sux>plied  by  legislation 
and  not  by  a(hninistrative  action. 

The  e(iuities  of  the  two  cases  which  have  been  submitted  happen 
to  be  against  the  father,  but  tliere  may  be,  and  doul)tless  are,  uumy 
cases  where  the  equities  are  with  the  father  as  against  some  one  in 
the  maternal  line  of  survivorship.  The  etjuities,  therefore,  siiould 
not  influence  a  decision  as  to  the  order  of  precedence  of  beneficiaries 
of  automatic  insurance  establishetl  l)y  the  statute. 

The  statute  provides  that  if  there  is  no  widow  or  child  automatic 
insurance  may  be  paid  to  the  mother  or  to  the  father  in  the  order 
named.  Prior  to  the  enlargenx'nt  of  those  terms  to  include  step- 
mother and  stepfather,  mothers  and  fathers  llirough  adoption,  and 
persons  who  have  --tood  in  loco  parentis^  there  was  no  authority  for 
payment  of  such  insurance  to  any  other  person  than  the  mother  ;nid 
father,  unless  under  the  definition  of  the  word  "parent"  found  in 
section  22  of  the  war  risk  insurance  act  of  October  6, 1017,  as  amended 
by  the  act  of  June  25,  1918,  40  Stat.,  609.  Whatever  may  formerly 
have  been  the  proper  application  of  this  latter  definition  to  the  terms 
^mother  "  and  father"  be  mad  m  the  provinon  for  automatic  in- 
surance the  later  specific  definition  of  those  terms  must  now  be  taken 
as  excluding  from  the  benefits  of  such  insurance  any  person  not 
within  that  definition.  Accordingly  the  grandmother  of  your  former 
submission  is  not  entitled  by  virtue  of  that  relationship  to  payment 
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of  the  automatic  insurance.  However,  she  had  established  an  in 
loco  parentis  status,  and  this  status  also  was  considered  in  the  f  onner 
decision. 

The  view  taken  by  this  office  was  that  the  gener;il  enlarfrement  of 
the  terms  "mother"  and  "father"  to  include  the  other  specified 
relatinn5>hi[)s  was  not  intended  to  disturb  the  order  of  precedence 
fixed  by  the  specific  provision  for  automatic  insurance  under  which 
tlie  fatlier  came  next  to  the  mother,  or  to  oust  the  father  in  favor  of 
the  whoh^  line  of  maternal  survivorship  opened  up  by  the  general 
definition.  However,  the  statutes  admit  of  the  construction  now 
contended  for  by  the  Bureau  of  War  Risk  Insurance  that  the  en- 
largement of  the  term  "  mother  "  to  inchule  stepmother,  mother  by 
adoption,  and  female  person  who  has  stood  in  loco  parent  is  puts  any 
one  of  these  persons  in  the  same  position  as  the  mother  and  extends 
to  them  the  same  precedence  over  the  father  and  the  paternal  line 
of  survivorship  that  is  <xiven  by  the  statute  to  the  mother.  Admin- 
istration of  war  risk  insuran<  e  laws  is  placed  by  those  laws  in  the 
hands  of  the  bureau,  and  as  the  laws  under  consideration  admit  of 
either  construction  and  the  legislative  intent  is  not  clear,  1  am  not 
disposed  to  insist  upon  the  construction  formerly  given  to  the  law 
by  this  office. 

There  nuist  be  a  fixed  rule  of  construction,  not  to  be  varied  ac- 
cording to  the  equities  or  supposed  equities  of  individual  rases. 
With  that  understanding  and  upon  that  condition  I  am  willing  to 
accept  the  view  of  the  bureau  that  the  entire  maternal  line  of  sur- 
vivorship should  be  given  precedence  over  the  paternal  line,  includ- 
ing the  father  of  the  dead  soldier. 


COVTaACTS-oUaUZDATBD  DAXAABS. 

Provl8lo&  of  a  contract  exceptliiff  delays  caused  by  the  Govemment  from 

operation  of  a  liquidated  domage  clause  has  refwenoe  to  actions  of  the 
United  States  in  tlie  onpa«  ity  of  a  party  to  the  particular  contract,  and  not 
to  actions  of  the  United  States  as  a  sovereign  talten  in  the  common  In- 
terest and  aitecting  all  citizens  aiiice,  and  would,  therefore,  not  include 
Che  gsaeral  regalatorr  acts  of  the  Fuel  AdminlstratloiL 
Where  the  fsllare  of  the  Oovemment  to  ftimlsh  certain  material  necessary 
to  complete  the  work  under  a  contract  providing  liquidated  damages  tor 
delnys,  but  excepting  delays  mused  !)y  tlic  Government,  causes  a  shut* 
down  of  the  contractor's  plant  and  a  resulting  disorganization  of  his  forc< 
by  reason  of  employees  having  obtained  work  elsewhere,  the  contractor  " 
Is  excused  from  paying  liquidated  damages  for  such  delay  In  flnal  com- 
pletion of  the  work  that  is  determined  under  the  terras  of  the  contract  to 
have  been  due  to  the  disorganisation  of  the  contractor's  f oro& 

DecifloB  by  OonptreUer  Wsrwtok,  September  S7,  IMO: 

The  Nati<mal  Brass  &  Copper  Tube  Co.  (Inc.)  applied  July  23, 
1920,  for  revision  of  the  action  of  the  Auditor  for  the  War  Depart* 
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ment  in  disallowing  by  settlement  oertdficate  No.  44859,  dated  Feb- 
ruary 17,  1920,  $8^)68.57  of  the  amount  claimed  by  it  as  a  refund 
of  liquidated  damages  deducted  from  moneys  otherwise  due  it  on 
account  of  delays  in  deliveriee  under  contract  No.  1983,  dated  April 
30, 1917. 

This  contract  provided  for  deduction  of  liquidated  damages  of 
1/30  of  1  per  cent  of  the  contract  price  for  each  day's  delay  in  de- 
livery beyond  the  time  stipulated  therein  for  final  delivery,  and  pro- 
vided also  that: 

**In  making  settlements  in  which  swh  charges  are  involved,  the 
contractor  shall  receive  credit  for  all  delays  which  the  contracting 
officer,  or  his  successor,  may  detormine  to  have  been  due  to  action 
of  the  United  States,  and  for  such  other  delays  as  the  same  authority 
may  decide  to  have  been  due  to  such  unavoidable  causes,  including 
fires,  unseasonably  severe  storms,  and  labor  strikes  in  the  worm 
of  we  contractor,  ;is  occurred  before  the  date  upon  which  final  de- 
livery is  due  ♦  * 

Certain  delays  occurred  on  account  of  which  liquidated  damages 
were  deducted  in  making  payment  under  the  contract.  Some  of 
these  delays  were  held  by  the  contracting  officer  to  have  been  ex- 
cusable under  the  provisions  of  the  contract  quoted,  and  a  time 
allowance  in  five  items  aggregating  198  days  was  duly  granted. 
On  the  basis  of  this  allowance  claim  was  made  for  the  refond  of  the 
liquidated  damages  deducted  on  account  of  these  several  periods  of 
delay.  The  auditor  disallowed  that  part  of  the  claim  representing 
liquidated  damages  deducted  for  the  two  periods  of  delay  for  which 
the  contracting  officer  granted  time  allowance  on  account  of  the  two 
causes  of  delay  designated  in  the  claimant's  application,  as  follows: 

Ltttk  of  tmA  cawed  by  acute  situation  winter  1918  making  it  inipoe> 
Bible  to  procure  coal  or  fuel  oil  ns  follows:  Jnnmiry  2,  1918,  January 
17  to  22cd,  January  26,  January  28  to  31st,  February  1  to  the  4th, 
February  14th  to  16th,  February  25th  to  27th,  March  4th.  bih,  and 
eth.  1918,  equals..:  SOdajSi 

Pfifly  In  getting  bedt  to  normal  production  doe  to  ahntdown  caused  by 
United  States  supplying  wrong  body  gauges.  Prettoos  to  that  time 
we  produced  three  million  cartridges  monthly.  January  and  Febru- 
ary we  produml  2,670.000  (1.530.000  and  1.140,000)  claim  allowance 
as  between  2,670,000  and  G.000,000  .'{^Ulaya. 

As  thus  stated,  the  first  of  these  causes  of  delay,  the  mere  lack  of 
fuel,  would  not  excuse  the  contractor  for  delay  in  the  performance 
of  his  contract.  Difficulty  in  the  procurement  of  fuel  was  one  of  the 
incidents  of  the  emergency  war  condition  which  existed  at  the  time 
and  must  be  assumed  to  have  been  taken  duly  into  consideration  by 
the  parties  when  the  contract  was  made.  The  use  of  fuel,  as  the  use 
of  other  materials,  is  inseparable  from  the  performance  of  the  con- 
tract, and  in  contracting  to  produce  and  deliver  the  product  which 
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wad  the  subject  matter  of  the  contract,  the  contractor  neoeesainly 
assumed  the  risk  of  procuring  the  necessary  fuel  for  that  purpose, 
not  having  made  therein  any  provision  to  Uie  contrary;  and  a  mere 
failure  to  procure  the  necessary  fuel  can  not  be  considered  an  un- 
avoidable cause  of  delay  within  the  meaning  of  the  provisi<m  of  the 
contract  herein  quoted. 

While  not  set  out  in  the  application  for  time  allowance,  it  has 
been  sii^^ested  by  counsel  for  the  appellant  that  the  lack  of  fuel 
resulted  from  the  operation  of  the  United  States  Fuel  Athninistra- 
tion,  and  therefore  was  "due  to  action  of  the  United  States." 
But  this  provision  of  the  contract  must  be  construed  as  referring  to 
actions  of  the  United  States  in  the  capacity  of  ft  party  to  this  con- 
tract, and  not  to  actions  of  the  United  States  as  a  sovereign,  taken 
in  the  common  interest  and  affecting  all  citizens  alike,  and  would 
therefore  not  include  the  general  regulatory  acts  of  the  Fuel  Admin- 
istration. 

As  to  the  second  of  these  causes  of  delay,  it  is  alleged  that  dur- 
ing the  shutdown  of  the  contractor's  works,  which  resulted  from 
the  furnishing  of  incorrect  gauges,  the  contractor's  labor  personnel 
became  greatly  disorganized  by  reason  of  employees  having  obtained 
work  elsewhere,  so  that  when  it  became  possible  to  reopen  the 
works  after  correct  gauges  were  furnished  it  was  necessary  to  build 
up  again  and  to  some  extent  to  educate  the  labor  force  before  the 
normal  rate  of  production  which  had  existed  at  the  time  of  the  shut- 
down could  be  attained. 

The  furnisliin<r  of  incorrect  gaun:es  is  conceded  to  liave  l)een  the 
fault  of  the  Government,  and  a  time  allowance  has  l)een  "granted, 
and  liquidated  dama<:]!:es  excused  for  the  14  days  durinn:  uhi(h  the 
contractor's  works  were  actually  shut  down  from  this  cause.  It  is 
obvious  that  at  any  time  when  a  lari^e  manufacturin«r  pliant  is  en- 
tirely shut  down  for  an  ai)j)rei  ial)le  period  a  certain  amount  of 
disorganization  of  the  force  of  employees  must  ensue.  Kmployees 
unable  or  unwillinnr  to  remain  idle  await in^r  tlie  reopenin<T  of  the 
works  naturally  find  employment  elsewhere,  and  when  work  is  re- 
sumed their  places  have  to  be  filled  by  others,  who  may  be  neither 
immediately  available  nor  as  efficient  as  their  predecessors.  At  the 
time  of  the  shutdown  of  this  contractor's  works  this  condition  was 
peculiarly  acute,  as  the  prcssinj^  demand  for  labor  of  all  classes  due 
to  the  existin^^  war  enier<xency  would  naturally  tend  very  quickly 
to  dissipate  an  unemployed  labor  force.  For  the  same  reason  the 
difficulty  and  delay  necessarily  incident  to  reor<rani/,in2:  its  labor 
force  and  refraining:  the  former  staije  of  efficiency  and  speed  of  pro- 
duction after  resuming  operations  would  be  correspondingly  ag- 
gravated. 
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Tlue  delay  due  to  the  disorganuEation  and  stlbsequent  reorganization 
of  the  labor  force  after  the  shutdown  of  the  works-  was  obviously  a 
direct  oonsequenoe  of  the-cause  which  resulted  in  the  shutting  down  of 
the  works,  in  this  instance  the  furnishing  of  incorrect  gauges.  The 
delay  from  this  cause  was  therefore  due  to  the  act  of  the  United 
States.  The  contracting  officer  having  determined  as  matter  of  fact 
that  the  contractor  xras  delayed  to  the  extent  of  88  days  by  this  cause, 
the  contractor  is  entitled  under  the  contract  to  be  excused  from  tiie 
payment  of  liquidated  damages  for  that  period. 

The  action  of  the  auditor  in  disallowing  that  part  of  the  appel- 
lant's claim  which  seeks  refund  of  the  liquidated  damages  deducted 
on  account  of  the  33  days'  delay  due  to  delay  in  regaining  the  normal 
rate  of  production  after  shutdown  of  its  works  is  therefore  reversed, 
and  the  sum  of  $4,762.01  disallowed  on  this  ground  is  heroliv  allowed. 
The  auditor's  disallowance  of  the  item  based  upon  lack  of  fuel  is 
affirmed. 


■inOVAX  OVAU^-XOVaiTXTT  PAT  OV  OTFXOBBI  ATTmZKO  AXMY 

nxwnoM  wsoou. 

In  comf)utinp  tho  pay  of  an  officer  of  the  National  Guard  while  In  nctnal 
attendance  at  an  Army  service  school,  prior  State  service  Id  the  National 
Onard  may  not  be  counted  for  longevity  pay. 

Assistant  Comptroller  Voree  to  the  Beeretary  of  War,  September  27,  1920: 
I  have  your  letter  of  the  20th  instant,  as  follows: 

"  Claim  has  been  received  b}'  this  office  from  an  officer  of  the 
National  Guard  of  Minnesota  not  in  Federal  service  for  longevity 
my  while  attendinff  the-  Army  service  school  at  Gamp  Bennin^, 
Georgia,  during  February,  March,  and  April,  1920.  Tliis  daim  is 
basecT  upon  ten  years'  previous  service  in  the  National  Guard. 

"As  it  is  doubtful  whether  the  decision  of  the  Comptroller  of  the 
Treasury  dated  March  31,  1920,  relative  to  longevity  jpay  for  an 
officer  OT  the  Public  Health  Sendee,  is  applicable  to  a  National  Guard 
officer  attending  this  school,  it  is  requested  that  a  decision  be  rendered 
upon  the  foregoing  facts  in  order  that  any  doubt  on  the  subject 
may  be  removed." 

Section  11  of  the  act  of  May  18,  1920,  41  Stat,  604,  contains  a 
provimon  as  follows: 

**That  hereafter  longevity  pay  for  officers  in  the  Army.  Navy, 
Marine  Corps,  Coast  Guard,  Public  Tlonlth  Service,  and  Coast  and 
Geodetic  Survey  shall  be  based  on  the  total  of  all  service  in  any  or 

all  of  said  services." 

One  of  the  constituc  t  parts  of  the  Army  of  the  Ignited  States  is 
described  in  the  first  section  of  the  acts  of  June  3.  1910.  'M)  Stat.,  lOG, 
and  June  4,  1920,  41  Stat.,  759,  as  "the  National  Gnaid  wliile  in  tho 
service  of  the  United  Statoii.''   Service  in  the  National  Guard  while 
6&903°— 21— VOL  27  20 
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not  m  the  service  of  the  United  States  is  not  *^  service  In  the  Army  ^ 
within  the  meaning  of  said  provision  of  section  11.  Comp.  Dec, 
788.  Said  provision  does  not  give  the  right  to  receive  longevity 
pay  to  any  class  of  officers  not  entitled  thereto  under  other  laws. 
It  merely  indicates  the  service  which  shall  he  credited  in  computing 
longevity  pay  in  the  case  of  officers  otherwise  entitled  thereto. 
Comp.  Dec.,  57.  And  the  service  therein  contemplated  is  active  duty 
or  service  on  the  active  list  27  Comp.  Dec,  189. 

Section  99  of  the  act  of  June  8, 1916, 89  Stat,  207,  which  is  still  in 
force, heing- retained  without  amendment,  is  as  follows: 

*^  Sec.  99.  National  Guard  officers  and  ken  at  sbrvigb  schools, 
AND  so  FORTH. — ^Uuder  such  regulations  as  the  President  may  pre- 
scribe, tiie  Secretary  of  War  may,  upon  the  recommendation  of  the 

governor  of  any  State  or  'J'crritory  or  the  commanding  general  of  the 
National  Guard  of  the  District  of  Cohuiihia,  autliorize  a  limited 
number  of  selected  oflicers  or  enlisted  men  of  the  National  Guard  to 
attend  and  pursue  a  regular  course-  of  study  at  any  military  service 
school  of  the  United  States,  except  the  United  States  Military  Acad- 
emy; or  to  be  attached  to  an  organization  of  the  same  arm,  corps,  or 
department  to  wliicli  such  ollicer  or  enlisted  man  shall  belong,  for 
routine  iinictical  instruction  at  or  near  an  Army  post  during  a  period 
of  field  training  or  other  outdoor  exercises;  and  sucli  oUicer  or 
enlisted  man  shall  receive,  out  of  any  National  Guard  allotment  of 
funds  available  for  the  purpose,  the  same  travel  allowances  and  quar- 
ters, or  commutation  ox  quarters,  and  the  same  pay,  allowances,  and 
subsistence  to  which  an  ofli*  cr  or  enlisted  man  of  the  Regular  Army 
would  be  entitled  for  attending  su<  h  s-  hool,  collcir*'.  or  jjractical 
course  of  instruction  under  orders  from  proper  military  authority, 
while  in  actual  attendance  at  such  school,  college,  or  practical  course 
of  instruction:  Provided^  That  in  no  case. shall  the  pay  and  allow- 
ances authorized  by  this  action  exceed  thosiB  of  a  captain." 

In  construing  said  section  99,  this  office,  on  November  28, 1919,  in 
case  of  A.  D.  Falconer,  said: 

'  While  in  actual  attendance  at  such  school,  college,  or  practical 
course  of  instruction '  defines  and  limits  the  period  during  which  the 
pay  of  the  grade  held,  not  above  that  of  captain,  may  be  paid.  An 
officer  is  not  in  actual  attendance  at  a  school  while  he  is  en  route  either 

thereto  or  therefrom." 

The  statute  gives  the  National  Guard  officer  while  in  actual  attend- 
ance at  such  school,  college,  or  practical  course  of  instruction  the 
same  travel  allowances  and  quarters,  or  commutation  of  quarters, 
and  the  same  pay,  allowances,  and  subsistence  (which  in  no  case  shall 
exceed  the  pay  and  allowances  of  a  captain)  to  which  an  officer  of 
the  "  Eegular  Army  "  would  be  entitled  for  such  attendance  under 
orders  from  proper  military  antliority. 

It  is  clear  that  an  officer  of  the  Kegular  Army  in  computing  in- 
crease of  pay  for  length  of  service  is  not  entitled  to  count  his -prior 
State  service  in  the  National  Guard  or  Organized  Militia. 
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Your  specific  question  is  answered  as  follows: 

In  computing  the  pay,  etc.,  of  an  officer  of  the  National  Guard 
while  in  actual  attendance  at  an  Army  service  school  in  February, 
March,  and  April,  1920,  his  prior  State  serrioe  in  the  National  Guard 
can  not  be  counted  for  longevity  pay. 


lOHeBTXTT  VAT— ABUT  OmOBBf. 

Service  as  n  cadot  at  the  Uiiidn!  States  Military  Academy  Is  not  service  In 
the  Army  within  the  incaning  of  the  act  of  May  18,  19i:0,  41  Stat.,  G04, 
provldiug  that  longevity  pa^  for  officers  of  the  Army,  Navy,  Marine  Oorpe, 
Goast  Guard,  Public  Health  Service^  and  Ooast  and  Ctoodetic  Surrey  ehaU 
be  based  on  the  total  of  all  service  In  any  or  all  of  said  services;  hence, 
officers  of  the  Anny  may  not  count  prior  service  as  cadets  at  tlie  United 
States  Military  Academy  on  and  after  Aufi^fit  24,  19i2,  in  computing  longevity 
•  pay. 

Decision  by  Assistant  Comptroller  Foree,  September  S7,  1920: 

The  Auditor  for  the  AVar  Dc]>;n  tmcnt  lias  submitted  for  approval, 
disapproval,  or  modification  his  decision  of  September  17,  1920, 
making  an  origrinal  construction  of  the  proviso  of  section  11  of  the 
act  of  May  18, 1920, 41  Stat.,  604,  which  reads  as  follows: 

*^  Provided,  That  hereafter  longevity  pny  for  officci-j  in  the  Army, 
Navy,  ^ffirine  Corps,  Coast  Cni:ir(l.  Public  Health  Service,  and  Coast 
and  Cieodctic  Survey  shall  be  based  on  the  total  of  aU  service  in  any 
or  all  of  said  services." 

The  auditor  has  transmitted  with  his  decision  the  papers  in  the 
case  of  H.  C.  Holdridge,  who  was  a  cadet  at  the  United  States 
Military  Academy  from  June  14, 1913,  to  April  20,  1917,  when  grad- 
uated,  has  served  as  a  commissioned  officer  in  the  Regular  Army 
from  latter  date  until  the  present  time,  and  claims  that  imder  said 
statute,  in  computing  length  of  service  for  increase  of  pay,  he  is 
entitled  to  count  his  service  as  a  cadet,  and  consequently  he  contends 
that  from  and  including  May  18,  19J0,  he  is  entitled  to  the  pay,  etc., 
of  an  officer  of  over  5  and  loss  than  10  years  of  service. 

Section  6  of  the  act  of  August  24, 1912,  37  Stat,  594,  provides: 

"That  hereafter  the  service  of  a  cadet  who  may  hereafter  be 
appointed  to  tlic  United  States  Military  Academy  or  to  the  Naval 
Academy  .shall  not  be  counted  in  computing  for  any  purpose  the 
length  of  service  of  any  oflicer  of  the  Army." 

The  act  of  March  4,  1913,  37  Stat.,  891,  contains  a  provision  as 
follows : 

"  TTereafter  the  service  of  a  midshipman  at  the  United  States 
Naval  Academy,  or  that  of  a  cadet  at  the  United  States  Military 
Academy,  who  may  hereafter  be  appointed  to  the  United  States 
NaYal  Academ3[,  or  to  the  United  States  Military  Academy,  shall 
not  be  counted  in  computing  for  any  purpose  the  length  of  sendee 
ol  ai^  officer  in  the  Navy  or  in  the  Marine  Corps." 
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One  of  the  miscellaneous  provisions  of  law  in  section  127a  of  the 
art  of  June  4, 1920, 41  Stat,  785,  is  as  follows : 

In  determining;  relative  rank  and  increase  of  pay  for  lenfrth  of 
service,  ♦  *  *  active  duty  performed  while  under  ap]>ointment 
from  the  United  States  (iovernment,  whether  in  the  Kegular,  provi- 
sional, or  temporary  forces,  shall  be  credited  to  the  same  extent  as 
service  under  a  Regular  Army  commission." 

The  service  in  the  Army  to  be  counted  is  service  on  the  active 
list  of  the  Army. 

Cadets  of  the  United  States  Military  Academy  are  not  commis- 
sioned officers  nor  enlisted  men,  but  are  students  in  training  with  a 
view  to  become  commissioned  officers,  and  are  enumerated  in  the 
component  parts  of  the  R^lar  Army  of  the  United  States,  and 
so  enumerated  are  **  officers  and  enlisted  men  of  the  retired  list.'* 
1  Op.  Atty.  Gen.,  469;  2  id.,  251;  7  id.,  323;  16  id,,  611;  section  2 
of  the  act  of  June  3, 1916, 39  Stat,  166;  and  section  2  of  the  act  of 
June  4, 1920, 41  Stat.,  759. 

The  auditor's  decision  is  as  follows: 

It  appears  that  the  question  as  to  whether  or  not  it  was  tiie  in- 
tention 01  Congress  to  repeal  section  G  of  the  act  of  August  24, 1912, 
supra^  depends  upon  the  construction  to  he  placed  on  the  wora 
'service"  as  used  in  the  proviso  under  consideration,  i.  e.,  whether 
the  time  spent  by  a  cadet  in  the  Military  Academy  while  in  traiiiin*f 
is,  in  fact,  service  in  the  Army,  as  the  proviso  specifically  authorizes 
officers  of  the  Army  to  count,  for  longevity  purposes,  all  services  in 
the  Army  as  well  as  all  services  in  the  other  organizations  mentioned 
therein. 

"It  has  been  held  that  a  military  cadet  is  an  officer  in  the  con- 
stitutional sense,  but  that  he  is  not  a  commissioned  ollicer  of  the 
Army,  10  Gomp.  Dec.,  795,  and  while  cadets  are  in  and  a  part  of 
the  Army  the  appropriations  for  the  dispositions  of  the  remains  of 
deceased  officers,  etc.^  and  for  contingencies  of  the  Army  were  not 
available  for  defraying  the  funeral  expoTi'^es  of  a  deceased  cadet, 
23  Comp.  Dec,  CU),  and  tliat  cadets  of  tlie  Militarv  Academy  are  not 
commissioned  officers  nor  enlisted  men  and  therefore  were  not 
*  serving  in  the  military  or  naval  forces  of  the  United  States  ^  within 
the  meaning  of  section  1406  of  the  act  of  February  24, 1919, 40  Stat., 
1151,  which  act  authorized  the  payment  of  $60  bonus  tot  service  in 
the  Army  during  the  late  war,  26  Comp.  Dec,  236. 

"  From  the  above-cited  decisions  it  appears  to  he  pretty  well  estab- 
lished that,  while  the  Corps  of  Cadets  of  the  Military  Academy 
belong  to  and  are  a  part  of  the  Army,  the  time  spent  by  them  in 
that  mstitution  while  undergoing  training  for  the  purpose  of  ulti- 
mately becoming  officers  is  not  service  in  the  Army  as  contemplated 
bv  law  and  regulations;  therefore.  I  am  of  the  opinion  and  decide 
that  section  6  of  the  act  of  August  24.  1012,  supra,  prohibiting  the 
counting  of  the  services  of  cadets  in  computing  for  any  purpose  the 
length  of  service  of  officers  of  the  Army,  was  not  repealed  by  the 
proviso  of  section  11  of  the  act  of  May  18, 1920,  mtpra.^ 

The  decision  of  the  auditor  is  approved. 
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Expenses  in  connection  with  the  work  of  empl(».vees  of  the  (Jovernnicnt  eniratred 
in  verifying  statements  of  costs  as  submitted  by  contractors  to  form  tiie 
huiB  of  final  aettlementB  under  cost-plna  oontracte,  incarrad  after  expiration 
of  the  flwal  year  In  which  the  work  was  completed,  whldi  werer  not  pro- 
vided for  in  the  contract  nor  neceaiaiT  In  the  performance  of  the  work  cov- 
ered thorehy,  mny  not  be  paid  from  an  allotment  for  the  work  from  a  seneral 
appropriation  for  the  preceding  fiscal  year. 

Conptr^er  Warwick  to  the  Seeretaiy  of  War,  September  27,  lOM: 

I  have  your  letter  of  September  15,  received  in  this  office  September 
22,  fequesting  decision  whether  appropriations  made  lor  the  use  of 
the  Ordnance  Department  and  which  expired,  in  so  lar  as  new  obli- 
gations are  concerned,  on  June  30,  1920,  may  now  be  used  for  ex- 
penses incurred  after  June  30, 1920,  incident  to  the  determination  of 
costs  under  oost-plus-profit  contracts  entered  into  prior  to  said  date. 

With  reference  to  the  appropriations  in  question  section  5  of  the 
act  of  March  3,  1919,  40  Stat.,  1309.  provides  that  they  "shall  not  be 
available  for  obligation  after  June  30, 1920." 

The  determination  of  the  question  presented  would  appear  to  de- 
pend, therefore,  npoB  whether  or  not  the  making  of  the  original  con- 
tracts can  be  construed  as  }in\-in<:^  obligated  the  appropriations  for 
expenses  to  be  incurred  incident  to  a  determination  of  the  costs  of  the 
work  performed  under  said  contracts. 

I  understand  from  your  submission  that  the  work  covered  by 
these  contracts  has  been  completed  and  tliat  the  expenses  now  in 
question  are  in  connection  with  the  work  of  accountants,  auditors, 
and  other  employees  who  are  engaged  at  the  plants  of  the  various 
contractors  in  verifying  the  statements  of  costs  as  submitted  by  the 
contractors  so  that  final  settlements  may  he  made  in  accordance  with 
the  terms  of  the  contracts.  Such  expenses  would  appear  to  be  ex- 
penses incident  to  the  adminstration  of  the  service  generally  rather 
than  to  the  work  covered  by  the  contracts.  And  even  though  they 
might  be  regarded  as  a  ]:>!irt  of  the  total  cost  of  the  work  in  connec- 
tion with  which  the  contracts  were  nia  le,  they  were  neither  provided 
for  in  said  contracts  nor  necessary  to  the  performance  of  the  work 
covered  thereby.  Therefore  it  can  not  be  held  that  the  contraQts 
obligated  the  appropriation  for  the  amount  of  these  expenses. 

The  decision  of  June  11,  1S95,  1  Comp.  Dec.,  517,  referred  to  in 
vour  submission  is  not  controlling  in  this  case.  That  decision  was 
with  reference  to  expenses  incident  to  inspection  and  superintendence 
of  the  work  covered  by  the  contract,  whereas  in  the  case  here  pre- 
sented the  expenses  are  incident  not  to  the  actual  performance  of 
the  work  covered  by  the  contract,  but  to  a  determination  of  the 
amount  due  on  final  settlement  after  the  work  covered  by  the  con- 


Digitized  by  Google 


202 


DB0I8I0KS  07  THE  CX>lCPTROIJJni. 


tract  has  been  completed.  The  decision  reported  in  26  Comp.  Dec., 
4,  would  appear  to  be  more  nearly  in  point. 

The  fact  that  the  general  appropriation  which  otherwise  would  he 
available  for  these  expenses  may  be  inadequate  to  cover  this  work 
and  all  other  work  the  department  wishes  to  do  is  no  justification  for 
the  use  of  the  appropriations  now  under  consideration  for  such  pur- 
poses. 

The  question  submitted  is  answered  in  the  negative. 


OONTRACTB— DESDOnrO  OPERATIONS— PEBFORKAHCB  TO  SZTBNT  OF* 

AVAILABLE  FUNDS. 

Under  a  contract  provldSng  for  dredglDg  of  rode  and  such  overlying  material 

as  had  not  hvon  nnd  coulrl  not  bo  reniovod  hy  QOTemment  bydrnnllc dredging 
to  tlio  extent  of  available  npproprintictns,  tlip  action  of  the  Government's 
contracting  oflicer  In  restrlctiui;  tlie  contractor's  dredging  operations  to 
such  material  as  could  not  be  removed  by  the  Government  liydrauiic  dredge, 
and  the  continnation  of  the  Ctovemmoit  hydravllc  dredging  operations, 
constitute  no  basis  for  a  claim  by  the  contractor  for  added  expense  in 
shifting  his  work  from  one  locality  to  another  or  for  estimated  loss  of 
profit  through  nso  of  the  appropriations  provided  for  the  work  for  expenses 
of  hydraulic  dredging  by  the  Government  instead  of  being  expended  on 
work  under  the  contract. 
Where  a  contract  provides  for  dredging  operations  to  the  extent  of  funds 
available  for  that  purpose  and  for  retention,  until  full  eoinpletlon  of  work 
tir>der  the  r(»ntnipf.  of  certain  i>eroentnges  of  amounts  found  t(»  be  due  the 
contractor,  dreduing  operations  amounting  to  npproxiinately  Of»  per  cent 
of  the  possible  yardage  for  which  funds  are  available  and  failure  of  the 
Govemmoit  to  take  any  action  looking  to  the  completion  of  the  contract 
for  more  than  four  yean  after  abandonment  by  the  contractor,  constitute 
an  acceptance  of  the  contract  work  as  performed  by  the  contractor  and  a 
waiver  of  further  performance,  entitling  the  contractor  to  payment  of  all 
retained  percentages. 

]>ecislon  by  Comptroller  Warwick,  September  27,  1920: 

The  Standard  American  Dredpring:  Company  applied  April  9, 
1920,  for  revision  of  the  notion  of  the  Auditor  for  the  War  Department 
in  disallowing,  by  settlement  No.  522238,  dated  March  31,  1920,  its 
claim  for  $248,000  allcL^cd  to  be  due  from  the  United  States  under 
its  contract  with  the  KriLnneor  Department  of  the  Army  for  dredg- 
ing in  Hillslioro  Bay,  Morida,  dated  December  31, 1913.  The  claim 
may  be  stated  as  follows : 

Added  expense  to  the  contractor  alleged  to  have  hoon  caused  by  the 
Engineer  Department's  erratic  and  unreasonable  requirements 
in  the  order  of  pri'('e<lenre  of  work  in  dllTerent  Iw^alities  $50,000.00 

Estimated  loss  of  protit  alleged  to  l>ave  been  sustalnetl  by  the  con- 
tractor through  use  of  the  appropriation  for  expenses  of  dredging 
by  Government  dredge  which  should  have  been  expended  <hi  work 
under  thla  contract   188,000.00 
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AnMHiDt  retained  by  Govemmait  from  payments  for  work  under  the 
contract  and  now  witliheld  from  payniont  to  the  contractor  on  the 
ground  tbat  the  contract  work  baa  not  been  completed  $10, 000. 00 

24g,000.00 

By  article  1  of  the  contract  upon  which  this  claim  is  base4  the 
claimant  contractor  undertook  to  do  this  dredgrinfr  work  as  follows: 

"Airrif  i-K  1.  In  conformity  with  the  advertisement  and  specifica- 
tions hereunto  attached,  which  form  a  part  of  this  contract,  the  said 
contractor  sliall  furnish  to  the  satisfaction  of  the  contracting  officer 
the  necessary  plant,  matn  i  1.  and  labor  required  for  a  viirorous 
prosecution  of  the  work  of  dredirinf]:  and  rock  removal  in  Hillsboro 
Bay,  Florida,  and  shall  do  the  entire  work  as  described  in  the  at- 
tached siK'cihcation?.  -  ii  .  j 

"  It  is  further  understood  and  agreed  that  payment  shall  be  made 
the  contractor  according  to  the  provisions  of  the  attached  specifica- 
tions and  a  t  t  h  c  follow  i  n  ^  l  ate,  Yiz  I 

"For  dredging  and  rock  removing,  fifty-nine  cents  (6&^)  per 
cubic  yard,  measured  in  place." 

Paragraphs  18  and  20  of  the  specifications  locate  and  describe  the 
work  to  be  done  as  follows : 

•*18.  Location,  etc,— The  Av-rk  is  located  in  Ilillshoro  Bay,  which 
is  an  arm  of  1  ampa  Bay,  about  10  miles  in  length  and  generally 
about  41  miles  in  width. 

"The' work  is  divided  into  sections  designated  us  Hillsboro  Turn- 
ing Basin,  which  is  the  basin  at  the  mouth  of  the  Hillsboro  River; 
the  Hendrv  and  Knight  Channel,  whi(  h  is  the  channel  extending 
from  the  ttillshoro  Turning  Basin  to  the  Yl>nr  Turniivtr  Basin;  the 
Ybor  Turning:  Basin,  whicli  is  the  basin  at  the  southerly  en<l  of  the 
Ybor  Channel;  tlie  S'l)or  Channel,  which  is  the  channel  extending 
northward  from  the  Ybor  Turning  Basin ;  the  Sparkman  Bay  Chan- 
nel, which  is  the  channel  extending  southward  from  the  Ybor  Turn- 
ing Basin;  and  the  Tampa  Northern  Channel,  which  is  the  channel 
extending  from  the  Sparkman  Bay  Channel  to  the  main  channel. 

"  Under  previous  contracts,  and  the  crintract  now  in  force,  as 
much  of  tlio  material  as  could  be  removed  by  hydraulic  dred«ring 
lias  been  removed  from  over  the  rock  in  the  Hillsboro  Turning 
Basin,  the  lUndry  &  Kniffht  Channel,  the  Ybor  Turmng  Basin,  and 
the  Ybor  Channel.  The  depths  available  in  these  sections  vary  from 
11  to  24  feet.  Work  is  now  in  projircss  in  the  Tampa  Northern 
Channel  and  will  be  continued  thronijh  this  channel  and  through 
Sparkman  Bay  Channel  It  is  expected  that  depths  varying  from 
11  to  i^l  feet  will  be  obtained.  These  sections  are  all  well  sheltered, 
and  are  free  from  troublesome  currents.  A  bascule  bridge,  afford- 
ing a  clear  channel  107  feet  in  width,  spans  the  Hendry  &  Knight 
Channel.  This  bridge  is  required  to  be  opened  at  any  time,  day  or 
niirht.  The  mean  variation  of  the  tide  is  2.2  feet.  The  working 
season  extends  througliout  the  year." 

**20.  Work  to  he  aone, — ^The  work  to  be  done  under  these  speci- 
fications is  to  remove  the  rock  and  such  o\  erlying  material  as  shall  be 
left  bj  the  suction  dredges  working  under  the  contract  now  in  prog- 
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ress  from  the  sections  deseribed  in  paragraph  18,  so  as  to  obtain  a  . 
minimum  depth  of  24  feet  at  mean  low  water,  as  determined  by  ref- 
erence to  the  following  bench  marks :   *  * 

It  was  thus  expressly  stipulated  and  agreed  that  hydraulic  dredg- 
ing would  continue  in  the  Tampa  Northern  Channel  and  Sparkman 
Bay  Channel,  and  it  was  understood  and  agreed  that  this  contractor's 
work  would  cover  the  dredging  of  rock  and  such  overlying  material 
only  as  had  not  been  and  could  not  be  removed  by  hydraulic  dredg- 
ing. In  other  areas  which  had  been  dredged  hydraulically  shoaling 
and  drifting  of  silt  had  deposited  much  soft  material  which  could 
be,  and  was,  removed  by  a  QoTemment  hydraulic  dredge,  the  claim- 
ant contractor's  operation  being  restricted  by  the  contracting  officer 
to  those  sections  which  were  not  soft  enough  to  be  dredged  hydrauli- 
cally. 

T  find  no  basis  for  the  contractor's  claim  for  estimated  loss  of 
profit  through  other  dredging  operations  which  were  contemplated 

by  and  expressly  provided  for  in  the  contract. 

Kegardinfj  the  claim  for  $50,000  added  cost  to  the  contractor 
allo'iocl  to  have  been  caused  by  erratic  an<l  unreasonable  requirements 
of  the  contracting  officer  in  fixing  the  order  of  precedence  for  dredg- 
ing the  different  areas  covered  by  the  contract,  it  is  sufficient  to  say 
that  paraprra])}!  30  of  the  specifications  attached  to  and  made  part  of 
the  contract  expressly  provided  that  the  work  is  to  be  carried  on  at 
such  localities  and  in  such  order  of  precedence  as  may  be  found 
necessary  by  the  contracting  officer,  and  that  there  is  no  showing  of 
arbitrary  requirements  in  this  particular.  Paragraph  21.  which  esti- 
mates the  total  quantity  of  material  to  be  removed,  expressly  pro- 
vides that  if  it  should  be  impossil)le  to  complete  the  work  at  the  unit 
price  of  the  accepted  bid,  the  United  States  reserves  the  rifjht  to  pre- 
scribe what  portion  of  the  work  shall  be  done.  Apparently  the 
requirements  of  the  contracting  officer  were  made  with  a  view  to 
obtaining  best  results  from  funds  available,  and  not  for  the  purjxjse 
of  obtaining  an  unfair  advantage  for  the  (Jovernment  or  of  impos- 
ing an  unnecessary  burden  upon  the  contractor.  There  is  no  foun- 
dation for  this  item  of  the  claim  in  the  contract  itself  or  in  any  of 
the  accompanying  papers.  • 

There  remains  the  item  of  $10,000  retained  by  the  War  Depart- 
ment from  moneys  due  to  the  contractor  for  work  done  under  the 
contract. 

Article  11  of  the  contract  and  paragraph  17  of  the  attached  speci- 
fic ations  provide  for  retention  until  full  completion  of  the  contract 
of  certain  percentages  of  amotmts  found  to  be  due  to  the  contractor 
on  monthly  estimates  of  dredging  done  during  the  preceding  month. 
The  $10,000  in  question  was  retained  under  this  contract  provision. 


Digitized  by  Google 


DSCISIONS  OF  THE  OOMFTROLLEB. 


295 


The  oontnetor  oontendfi  tliat  the  contract  has  been  fiilly  completed 
within  the  meaning  of  the  provision. 

It  appears  that  fonds  available  for  this  contract  work  amounted 
to  $600,000,  and  that  when  the  contractor  had  dredged  material 
whidh  at  the  contract  price  amounted  to  approximately  $495,000  its 
dredging  machinery  broke  down  in  a  calling  for  repairs, 

which  oonld  not  be  made  at  Hillsboro  Bay  becanse  of  the  lack  of 
adequate  docking  facilities.  The  dredge  was  accordingly  removed 
to  Jadraonville,  Fla.,  for  repairs  and  was  never  returned  to  Hills- 
boro Bay  to  continue  the  ccmtract  work. 

The  contractor  contends  that  as  the  quantity  of  material  to  be 
removed  was  estimated  in  the  contract  at  only  500,000  cubic  yards, 
and  material  to  the  extent  of  about  723,000  cubic  yards  full  depth 
and  281,000  cubic  yards  allowable  overdepth  has  been  removed,  and 
it  is  not  practicable  to  remove  material  exactly  up  to  $500,000,  the 
contract  work  has  been  fully  completed  under  a  reasonable  construc- 
tion of  the  contract  terms. 

The  contract  provides  in  effect  that  the  areas  designated  and 
described  shall  be  dredged  to  the  prescribed  depth,  subject,  however, 
to  the  sufficiency  of  funds  available  for  that  purpose.  It  having 
developed  that  available  funds  were  not  sufficient  for  the  whole  of 
the  contract  work,  such  exactness  in  completion  as  to  use  up  the 
entire  fond,  no  more  and  no  less,  was  not  practicable  of  attainment. 
I  think  that  performance  amounting  to  approximately  99  per  cent 
of  the  possible  yardage  should  be  accepted  as  full  performance  under 
a  reasonable  interpretation  of  the  contract. 

Also,  the  provision  for  retention  by  the  Government  of  a  per- 
centage of  the  money  earned  by  the  contractor  is  not  in  the  nature 
of  liquidated  damages  for  failure  to  fully  complete  the  contract 
Its  purpose  is  to  protect  the  Government  against  loss  through  failure 
of  the  contractor  to  carry  through  its  contract  work.  Under  the 
terms  of  the  contract  the  Government  might  have  taken  the  work 
out  of  the  contractor's  hands  and  have  completed  it  through  other 
agencies.  If  sodi  action  had  been  taken  forthwith  as  provided  by 
the  contract,  the  retained  percentage  might  have  been  applied  in 
whole  or  in  part  to  any  excess  cost  to  the  Government  of  such  oom- 
pletion  over  the  contract  price.  Such  action  was  not  in  fact  taken, 
and  I  understand  at  this  time,  more  than  four  years  after  the  con- 
tractor abandoned  the  work,  it  remains  as  it  was  left  by  the 
contractor. 

The  failure  of  the  Government  for  so  long  a  time  to  carry  for- 
ward this  work  to  the  full  extent  of  available  funds  must  be  taken 
as  an  acceptance  of  the  contract  work  as  it  was  performed  by  the 
contractor  and  a  waiver  of  further  performance  under  the  contract. 
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This  item  of  the  claim  is  allowed  on  revision.  The  amount  allowed 
will  be  withheld  from  payment  pending  lonnulation  and  settlement 
of  a  claim  a^rainst  the  contractor  for  excess  cost  to  the  Government 
because  of  delinquency  of  this  contractor  under  another  contract. 


INCREASE  IN  COMPENSATION— SPECIAL  CLERKS  AT  POST  OFFICES. 

The  term  *'  supervisory  ofllcials  "  as  used  in  section  2  of  the  act  of  1*'<  hniary 
28,  1919,  40  Stat.,  1199,  fixing  tlie  rates  of  increused  compeDsatioa  for 
supervisory  officials  and  clerks  at  post  offices  of  the  first  class,  does  not 
indnde  anployees  officially  designated  as  qpedal  clerks  and  who  perform 
service  as  such. 

Deeltion  by  Comptroller  Warwick,  September  97, 1980: 

Monroe  M.  Selinger  applied  September  13, 1920,  for  a  revision  of 
the  action  of  the  Auditor  for  the  Post  Office  Department  in  dis- 
allowing by  certificate  No.  6050,  dated  September  4,  1920,  his  claim 
for  increased  compensation  as  a  supervisory  official  under  the  pro- 
visions of  section  2  of  the  act  of  February  28,  1919,  40  Stat.,  1199, 
for  the  fiscal  year  ending  June  80, 1920. 

The  claim  is  based  on  the  provision  in  said  section  2  which  reads — 

"That  no  assistant  postmaster  or  supervisory  oHicial  at  oHices  of 
the  first  class  shall  receive  a  less  salary  than  $100  per  annum  in 
excess  of  the  sixth  ^nide  salary  provided  for  clerks  and  carriers  in 
the  City  Delivery  Service." 

During  the  period  in  question  claimant's  official  designation  was 
that  of  ^  special  clerk  "  and  his  salary  was  at  the  rate  of  $1,600  per 
annum  plus  an  additional  allowance  of  $150  under  the  joint  resolu- 
tion of  November  7, 1919, 41  Stat.,  350.  He  also  received  payments 
aggregrating  $167.42  on  account  of  overtime. 

The  auditor  disallowed  the  claim  upon  the  ground  that  the  claim- 
ant was  not  a  supervisory  official  within  the  meaning  of  the  act  of 
February  28,  1919.  The  claimant,  in  support  of  his  contention  that 
special  clerks  are  supervisory  officials  w  ithin  the  meaning  of  said 
act,  refers  to  tlie  decision  of  this  office  April  24,  1920, 26  Comp.  Dec., 
859.  But  said  decision  was  rendered  with  reference  to  the  claims 
of  bookkeepers  and  finance  clerks  in  first-class  post  offices,  employees 
whose  status  is  materially  different  from  that  of  special  clerics. 

Bookkeepers  and  finance  clerks  had  not  been  allowed  compensa- 
tory time  or  extra  compensation  for  overtime  and  had  been  regarded 
as  supervisory  officials  or  supervisory  employees  rather  than  clerks 
in  all  former  legislation  and  departmental  rulings  in  which  it  was 
necessary  to  distinfruish  between  supervisory  officials  and  clerks. 
Special  clerks  have  been  allowed  f  ompensatorv  time  and  extra  com- 
pensation for  overtime,  and,  although  their  rank  and  duties  may  not 
correspond  with  those  of  clerks  in  any  of  the  six  regular  grades 
established  by  law,  their  positions  uniformly  have  been  rated  as 
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cleriral  rather  tlian  siiporvisorv.    I  am  of  opifiimi.  tliercfore.  that 
the  term     siipcrvisorv  ollit  ial as  used  in  section  2  of  llie  act  of 
February  2S,  11)19,  was  not  intended  to  inrlndc  employees  ofliciaiiy 
designated  as  special  clerics  and  who  perform<Ml  sc!  \  i<  ('  as  such. 
The  action  of  tlie  auditor  in  disailowing  tliisi  claim  is  ailirmed. 


XBDALS  OF  HOSO&— JfAYY,  EHUSTSD  XSV. 

As  the  act  of  February  4^  1919.  40  Stat,  lOSS^  providing  for  an  addition  of  |2 

to  the  montlily  pay  of  persons  in  the  naval  service  of  tlie  United  States 
who  are  n\viH<)t'il  nuMlals  of  honor,  rlistinffuishcd-sj'rvlce  mndals,  or  Navy 
crossts  is  not  relrouctive  io  efTet-t,  there  la  uo  authority  to  jmy  an  addl- 
tloDal  $2  imr  luonth  to  OD  enlisted  man  whg  has  been  awarded  a  medal  of 
bODor  prior  to  tb«  passage  of  the  act  and  has  received  by  reason  thereof 
the  gratuity  of  |100  authorized  by  the  act  of  March  S,  1901«  SI  Stat,  1000. 

Decision  by  Assistant  Comptroller  Force.  September  27,  1920: 

John  M.  Adams,  Hrst  ser<::eant,  Otii  ('omj)any.  Coast  Artillery 
Corps.  United  States  Army,  applied  May  2J>.  1020,  for  revision  of 
the  action  of  the  Auditor  for  the  Navy  Department  in  disallowing, 
by  settlement,  case  Xo.  7iir>l,  dated  Ai)ril  1.*^,  ll)'jr>.  his  claim  for  $2 
per  month  from  July  11M)0,  tln>  date  of  his  performatn-e  of  a  dis- 
tinguished act  in  recompense  for  vvliicii  iie  was  awarded  a  medal  of 
honor. 

Adams  was  on  July  1^,  1000,  the  date  of  the  <1istiniruishe<l  sei  vice, 
a  sergeant  in  the  Marine  Corps.  On  July  0,  1002,  he  was  paid  the 
gratuity  of  $100  which  by  the  act  of  March  3.  1001,  ai  Stat.,  1000, 
amending  section  1407,  Revised  Statutes,  was  granted  to  the  en- 
listed men  of  the  Nayy  or  Marine  Corps  to  whom  were  awarded 
medals  of  honor  for  distinguished  service  in  battle. 

If  authority  exists  for  the  payment  claimed  it  must  be  found  in 
the  act  of  February  4,  ldl9,  40  Stat.,  1056,  which  establishes  the 
conditions  of  awards  of  medals  of  honor,  distinguished  •  service 
medals,  etc.,  to  persons  in  the  naval  service  of  the  United  States  and 
provides  for  an  addition  of  $2  to  the  monthly  payment  of  the  recipi- 
ent. This  act  and  those  on  the  same  subject  which  preceded  it  are 
quoted  in  full  in  decision  in  26  Comp.  Dec.,  464.  The  question  there 
presented  was  whether  the  recipient  of  a  medal  awarded  after  Feb- 
ruary  4, 1919,  the  date  of  the  latter  legislation,  was  entitled  not  only,  * 
to  the  t2  per  month  additional  pay  therein  provided,  but  also  to  the 
$100  gratuity  granted  by  section  1407,  Revised  Statutes,  as  amended. 
The  finding  is  that  the  second  act  supersedes  and  repeals  those  pre- 
ceding and  that  as  to  awards  made  after  its  passage  the  $2  per  month 
additional  pay  is  exclusive.  It  might  be  deemed  a  corollary  of  this 
decision  that  the  grantee  of  the  $100  gratuity  accompanying  award 
of  medal  under  section  1407.  Revised  Statutes,  amended,  is  not  en- 
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titled,  on  the  strength  of  that  transaction,  to  the  further  benefit  of 
the  $2  additional  monthly  pay  provided  by  the  later  law. 

The  act  of  February  4, 1919,  describes  in  its  first  three  paragraphs 
the  three  classes  of  service  which  may  be  rewarded  with  medals  or 
crosses.  The  first  paragraph  deals  with  persons  who  whilo  in  the 
naval  service  of  the  United  States  shall  in  action,"  etc.  The  lan- 
guage is  clearly  prospective.  Section  4,  which  relates  to  the  addi- 
tional $2  per  month,  provides  that  "  each  enlisted  or  enrolled  person 
of  the  naval  service  to  whom  is  awarded  a  medal  of  honor,"  etc.  The 
awards  are  plainly  those  made  under  the  act,  hence  those  made  subse- 
quent to  its  passage.  Nothing  in  the  legislation  indicates  a  purpose 
to  supplement  the  gratuity  already  paid  to  those  holding  medals  of 
honor  by  virtue  of  anterior  awards. 

This  conclusion  makes  it  unnecessary  to  consider  the  effect  of  ap- 
pellant's discharge  from  the  Navy  and  his  subsequent  enlistment  in 
the  Army. 

The  action  of  the  auditor  is  affirmed. 


HOHO&ABLE-SISCHA&aE  O&AIVITT— HAVT. 

BnUsted  men  ot  the  Navy  who,  under  tb»  provlsloiis  of  the  act  of  July  11, 
1919,  41  Stat,  189,  extend  their  enUatmentB  fbr  one  year,  and  before  the 

explratUm  thereof  extend  the  same  for  another  year,  tlie  honorable- 
discbarge  gratnify  of  one  month's  pay  to  wiilcli  thpy  Itccomp  entitled  upon 
the  second  extension  of  enlistment  should  be  eoini)Uft'(l  at  the  rate  of  pay 
they  were  receiving  uc  tlie  time  of  expiration  of  Llie  iirat  extended  enlist- 
ment. 

AMistant  Gomptreller  loree  to  the  Beoretary  of  the  Vavy,  September  97, 1999: 

I  have  your  letter  of  August  25,  1920,  requesting  decision  as  to 
whether  ,  enlisted  men  who  under  the  provisions  of  the  act  of  July 
11,  1919,  41  Stat,  189,  extend  their  enlistments  for  one  year  and 
again  extend  their  enlistments  for  another  year  are  entitled  to  a 
gratuity  of  one  month's  pay  on  the  second  expiration  of  enlistment 
at  the  rate  they  were  receiving  upon  the  expiration  of  their  regular 
enlistments  or  duration  of  war  enlistments,  or  at  the  rato  they  were 
•  receiving  upon  expiration  of  the  extended  enlistments. 
*   The  act  of  July  11, 1919, 4^  Stat.,  189,  provides : 

"  Enlisted  men  of  the  Navy,  Marine  Corps,  and  Coast  Guard,  who 
enlisted  for  the  period  of  the  war  or  enlisted  for  a  period  of  four 
years  between  February  3,  1917,  and  November  11,  1918,  and  have 
their  status  changed  to  that  of  men  who  enlisted  for  the  period  of 
the  war  if  otherwise  entitled  to  an  honorable  dischar<]^e,  may,  iiiider 
such  regulations  as  the  Secretary  of  the  Navy  may  prescribe,  extend 
their  enlistments  for  a  period  of  one,  two,  three,  or  four  full  years, 
and  shall  be  entitled  to  and  reoeive  the  same  rights,  privileges,  pay, 
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and  allowances  in  all  respects  as  now  provided  by  law  for  men  who 
extend  enUstment  on  completion  of  terms  of  enlistment,  except  as  to 
gratuity  pay :  Provided^  That  as  to  gratuity  pay,  such  enlisted  men 
who  oxtond  their  enlistment  as  hefore  provided  shall  be  entitled  to 
receive  an  aUowance  of  one  month's  pay  for  extending  their  enlist- 
ment for  one  year,  two  months'  pay  for  extending  their  enlistment 
lor  two  years,  three  months'  pay  for  extending  their  enlistment  for 
three  years,  and  in  the  Navy  four  months'  pay  for  extending  their 
enlistment  for  fonr  years." 

In  20  Gomp.  Dec.,  861,  in  the  case  of  an  enlisted  man  whose  en- 
listment was  extended  in  accordance  with  the  authority  conferred 
by  the  act  of  August  22, 1912, 87  Stat.,  880,  it  was  held,  quoting  the 
syllabus: 

"The  first  enlistment  of  a  seaman  imthe  Navy  was  extended  one 
year,  and  during  extension  his  rating  was  chanced  to  gunner's  mate, 
third  class;  at  expiration  of  enlistment  as  extended  he  was  honorably 
discharged  and  reenlisted  in  the  Navy  within  four  months:  Hefd^ 
that  on  reenlistment  he  is  entitled  to  four  months'  honorable-discharge 
gratuity  pay  computed  at  rate  lie  was  receiving  at  discharge,  which 
included  his  rating  pay  as  a  gunner's  mate,  third  class,  citizenship 
reeidistment  pay  and  continuous-sendee  pay,  and  10  per  cent  increase 
on  said  total  pay." 

While  the  conditions  with  regard  to  extension  of  enlistments  under 
the  act  of  July  11,  1919,  as  outlined  in  your  submission,  differ  from 
the  facts  presented  in  the  case  cited,  yet  I  am  of  the  opinion  that 
the  priciples  and  rule  announced  in  that  case  are  applicable  to  ques- 
tion here  involved. 

You  are  accordingly  advised  that  in  tiie  cases  of  enlisted  men 
who  under  the  provisions  of  the  act'  of  July  11,  1919,  extend  their 
enlistment  for  one  year,  and  before  the  expiration  thereof  extend 
the  same  for  another  year,  the  one  month's  gratuity  pay  to  which 
they  become  entitled  upon  the  second  extension  of  enlistment  should 
be  computed  at  the  rate  they  were  receiving  at  the  time  of  expira- 
tion of  the  fii'st  extended  enlistment. 


■ATlirEIITl-^T.TiHn.1TT  (XV  OOVIEnm  VOR  lOM  OV  eonBAOTOKf 

VBOPIETT. 

An  agreement  for  furnishing  gasoline  to  the  Government  which  provided  that 
a  certain  price  would  be  charged  the  Government  for  each  container  or 
tartel.  not  rrtnrned  to  fbm  contractor  wltiiln  a  specified  time,  without  any 
limitation  aa  to  the  came  of  the  fidlare  to  return  the  containers,  is  sniBeient 

to  cnnstltiitf*  the  Government  an  absolute  Insurer  for  the  safe  return  of 
the  containers  to  the  contractor,  thereby  obliiratlnR  the  Oovernmpnt  to 
pay  the  price  fixed  in  the  a^e<>meut  it  the  containers  are  lost  or  destroyed 
before  reaching  the  contractor. 
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Dedtiom  Conytrollmr  Warwlok,  September  S8,  IMO: 
'  The  West  India  Oil  Company,  New  Yoric,  applied  ^September  18, 
1920,  for  a  revision  of  the  action  of  the  Auditor  for  the  War  Depart- 
ment in  settlement  No.  559765,  dated  July  6,  1990,  disallowing  its 
claim  for  $7,500  as  a  payment  for  500  steel  barrels  at  $15  each  which 
contained  gasoline  delivered  f.  o.  b.  New  York  on  Washington  order 
No.  96408  of  the  Panama  Canal  and  which  were  lost  at  sea  by  the 
sinking  of  the  S.  S.  Yungai^  on  or  about  March  12, 1920. 
The  auditor  disallowed  the  claim  because — 

'^The  oil  was  delivered  f.  o.  b.  docks,  New  York,  New  York,  on 

February  17,  1920,  and  title  to  the  oil  passed  from  the  West  India 
Oil  Company  on  that  date,  inasmuch  as  the  goods  had  beon  made 
specific  and  the  contractor  had  put  the  goods  in  a  deliverabk^  state 
and  had  delivered  the  oil.  Title  to  the  barrels  did  not  pass,  however; 
for,  by  the  express  terms  of  ]jropo6al  and  acceptance,  the  property 
in  the  barrels  was  to  remain  in  the  contractor.  So  far  as  the  bar- 
rels are  concerned,  the  transaction  was  not  one  of  bargain  and  sale, 
but  one  of  bailniout,  and  the  rights  of  the  Panama  Canal  and  the 
West  \ni\\{\  Oil  Company  are  governed  by  the  well-settled  law  of 
bailments  which  hold  the  bailee  liable,  if  he  is  not  an  insurer,  only 
in  the  situation  where  ordinary  care  is  not  exercised.  The  S.  S. 
Yungai  sank  while  on  the  ocean  through  no  fault  of  the  Panama 
Canal.  The  barrels  with  their  contents  were  lost.  Payment  has 
been  made  for  the  oil  and  there  is  no  liability  resting  on  the  Panama 
Canal  for  the  loss  of  the  barrels.  The  title  to  the  barrels  and  the 
risk  of  their  loss  were  on  the  claimant,  possession  only  being  in 
the  Panama  Canal.  See  19  Comp.  Dec.,  181 ;  21  id,,  153 ;  18  id.,  252; 
Clark  y.  Umted  States^  95  U.  589,  and  the  authoritiee  therein 
cited." 

In  support  of  its  claim  applicant  states: 

"The  facts  in  this  case  constitute  what  is  known  under  the  law  as 
a  bailment,  and  under  the  oonmion  law  the  Qovemment  would  not 
be  liable  for  the  loss  incurred;  but  the  contract  which  we  made  with 
the  Government  whcreliy  it  was  to  return  the  barrels  within  six 
months  or  to  pay  for  their  value,  fixed  at  $15.00  per  barrel,  takes  the 
case  out  r»f  the  common  law  and  the  bailee  (which  is  the  Government 
in  this  case)  becomes  an  insurer,  and  if  lo&s  occurs  while  the  goods 
are  in  the  bailee's  possession,  thoueh  without  its  fault,  the  bailee  is 
lUble  for  the  value  of  the  goods  as  fixed  at  the  above  rate.  The  Gov- 
ernment, by  its  own  contract,  has  created  a  duty  or  charge  upon  itself 
and  is  therefore  bound  to  make  it  good  notwithstanding  any  acci- 
dent bv  inevitable  necessity.  An  examination  of  the  contract  will 
show  that  there  is  no  limitation  placed  upon  the  failure  of  the  Gov- 
ernment to  return  the  barrels,  but  that  it  must  either  return  the 
barrels  within  six  months  fwriod  after  their  receipt,  or  in  lieu  thereof 
pay  to  the  company  the  price  per  barrel  agreed  upon.  This  stipula- 
tion in  the  contiact,  even  though  title  to  ilie  l>arrels  still  remains  in 
the  company,  makes  the  (iovernment  an  insurer  for  the  safe  return 
of  the  goods  or  their  value." 
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The  agreement  in  this  case  was  one  of  proposal  and  acceptance 
which  constitute  a  valid  contract.  Circular  No.  1322,  inviting  bids 
for  the  gasoline  to  be  delivered  in  50-gallon  galvanized  steel  drums, 
contains  the  following: 

''The  50-gallon  drums  are  to  remain  the  property  of  the  con- 
tractor and  shall  not  be  included  in  the  price  bid  for  the  gasoline. 
The  drums  will  be  returned  in  good  condition  to  the  contractor's 

representative  f.  o.  h.  dock  at  port  of  original  shipment  within  six 
months  after  completion  of  the  contract.  The  bidder  should  state 
below  the  price  per  drum  which  the  I'anama  Canal  should  pay  for 
empty  drums  not  returned  in  good  condition  as  above." 

Following  this  provision  the  contractor  inserted  the  figures  $15. 
The  proposal  of  the  West  India  Oil  Company,  dated  January  22, 
1920,  so  far  as  material,  reads: 

**  We  hereby  propose  to  furnish  and  deliver  at  f.  o.  b.  New  York 
Harbor,  subject  to  all  the  conditions  and  requirements  of  your  cir- 
cular invitation  No.  1822,  which  are  herewith  made  a  part  of  this 

?>ropofial,  and  subject  to  the  terms  and  conditions  contained  in  the 
orm  of  contract  hereto  annexed,  supplies  and  materials  as  above." 

Washington  order  No.  96408  of  February  3,  1920,  requesting  that 
the  gasoline  be  furnished  as  proposed,  contains  the  following: 

^'It  is  understood  and  agreed  that  the  contractor  will  allow  the 
Panama  Canal  a  price  of  $15  each  for  drums  in  which  tliis  ma 
terial  is  shipped  returned  in  good  condition  f.  o.  b.  dock  at  port  of 
original  shipment  within  six  months  after  completion  of  the  con- 
tract." 

This  provision  in  Washington  order  No.  96408  was  an  error,  it  not 
beintr  in  accordance  with  the  terms  of  circulars  and  bid,  and  same 
was  corrected  in  letter  of  March  24,  1920,  of  the  Panama  Canal  to 
the  West  India  Oil  Company  to  read  as  follows: 

"  The  50-gallon  drums  in  which  the  gasoline  on  this  order  is 
shipped  aie  to  remain  tlie  property  of  the  contractor  and  are  not 
included  in  the  price  given  for  gasoline.  It  is  understood  that  the 
Panama  Canal  will  be  charged  a  price  of  $15.00  for  each  drum  not 
returned  to  the  contractor's  representative  f.  o.  b.  dock  at  port  of 
original  shipment  within  six  months  after  completion  of  contract.'' 

This  correction,  though  made  after  the  drums  were  lost,  placed 
the  order  in  harmony  with  the  invitation  for  bids  and  the  bid  is 
accepted  in  lieu  of  the  provision  originally  stated  in  the  order. 

The  papers  of  the  case  show  that  delivery  of  gasoline  was  made 
by  the  contractor  in  500  steel  barrels  or  drums  on  February  17, 1920; 
that  the  containers  were  placed  on  board  the  S.  S.  Yungaif  of  the 
Indies  Navigation  Company,  for  delivery  at  Colon,  F^anama;  that 
the  vessel  sailed  on  March  9,  1920;  and  that  slie  was  lost  at  sea  on 
or  about  March  12, 1920,  no  part  of  the  cargo  being  salvaged. 

Upon  the  facts  appearing  and  under  the  agreement  made  the 
question  arises  whether  the  ijovemment  is  responsible  for  the  value 
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of  the  driinis,  ts  fixed,  or  whether  their  loss  must  fall  upon  the  con- 
tractor whose  property  they  were.  If  by  the  terms  of  the  contract 
the  Government  became  an  absolute  insurer  of  the  property  it  was 
liable  for  loss  from  all  causes  whatsoever,  accidental  or  otherwise, 
but  if  there  was  no  special  contract  the  case  is  one  of  ordinary  bail- 
ment and  the  rights  and  liabilities  of  the  parties  are  to  be  determined 
under  the  general  law  of  bailments. 

It  has  been  held  by  Federal  and  State  courts  and  by  this  office 
that  unless  the  terms  of  special  contracts  are  so  clear  as  to  leave 
no  room  for  doubt  as  to  the  bailee^s  intention  to  become  an  insurer 
such  construction  should  not  be  placed  upon  the  contract.  In  other 
words,  the  intention  of  the  bailee  to  become  an  insurer  of  the  property 
bailed  must  be  expressed  in  language  admitting  of  little  or  no  doubt. 
See  26  Comp.  Dec,  70,  and  cases  therein  cited. 

In  26  Comp.  Dec,  70,  the  contract  was  for  the  delivery  of  willows 
and  poles  to  the  Engineer  Department  of  the  Army  in  barges  fur- 
nished by  the  United  States.  A  Government  barge  was  lost  or 
destroyed  by  a  hurricane  while  in  the  custody  of  the  contractor*  The 
contract  there  contained  the  following  provision: 

"The  contractor  shall  be  responsible  for  the  care  and  safety  of 
United  States  Inirges  while  in  his  charge,  and  any  damage  to  them 
while  being  loaded  or  towed  shall  be  made  good  by  him  at  his  ex- 
pense, or  on  his  refusal,  failure,  or  neglect  to  do  so  the  damages  will 
be  made  good  by  the  United  States  and  the  cost  thereof  deducted 
from  sums  due  or  to  become  due  the  contractor,  or  may  be  recovered 
under  the  bond." 

In  the  decision  it  was  held  that  under  the  prorision  *^diaU  be 
responsible  for  the  care  and  safety  of  United  States  barges  while 
in  his  charge  "  the  liability  of  the  bailee  was  only  such  as  is  imposed 
under  an  ordinary  bailment  for  mutual  benefit,  and  with  re- 
spect to  that  provision  to  make  good  ''any  damage  to  them 
while  being  loaded  or  towed  "  it  was  noted  that  the  barge  was  not 
being  ''loaded  or  towed"  at  the  time  of  its  loss  or  destruction,  it 
haying  been  moored,  and  while  so  moored  broke  away  from  its  moor- 
ings. As  to  this  latter  provision  it  was  said,  "  assuming  that  this 
latter  provision  does  increase  the  contractor's  liability  with  respect 
to  damage  to  the  barge  while  being  loaded  or  towed,  such  provision, 
under  the  rules  hereinbefore  announced,  must  be  construed  strictly 
and  held  to  apply  only  while  the  barges  are  being  "  loaded  or  towed." 
The  decision  held  that  the  contractor  was  not  liable  for  the  loss  of  the 
barge. 

"nie  principle  of  law  is  well  settled,  as  stated  in  19  Comp.  Dec, 
181,  and  again  in  26  Comp.  Dec.,  70,  that  a  bailee,  in  the  absence  of 
a  spedal  contract,  is  not  an  insurer  of  the  thing  bailed  and  is  not 
responsible  for  damages  or  loss  arising  from  inevitable  accident  or 
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under  dxcnnifltanoes  which  might  not  reasonfthly  have  been  foreseen, 
but  that  he  may  enlarge  his  legal  rteponsibility  by  contract,  expressed 
or  fairly  implied,  so  as  to  render  himself  liable  under  all  circum- 
stances for  the  loss  or  damage  of  the  thing  committed  to  his  care. 
See  authorities  cited  in  the  deciaona 

In  the  case  in  hand  did  the  language  of  the  agreement,  by  fair 
implication  at  least,  make  the  bailee  an  insurer  of  the  property  bailed 
and  render  him  liable  for  loss  by  inevitable  accident  t  I  think  the 
answer  to  the  question  should  be  in  the  affirmatiye.  The  specific 
provisions  of  the  contract  were  t&at  the  drums  were  to  remain  the 
property  of  the  contractor  and  that  they  were  to  be  returned  to  him 
in  good  condition  1  o.  b.  at  dock  or  port  of  original  shipment  within 
six  months  after  completion  of  the  contract,  or  failing  in  this  the 
contractor  was  to  be  paid  $15  for  each  drum  not  returned. 

The  language  of  the  agreement  here  is  more  comprehensiye  than 
in  the  cases  cited,  and  while  it  does  not  in  specific  terms,  perhaps, 
make  the  bailee  an  insurer  of  the  property  bailed,  it  does  so,  I  think, 
by  fair  implication.  The  agreement  was  that  the  drums  were  to 
be  returned,  or  if  not  returned  the  bailee  was  to  be  paid  $15  for 
each  drum.  By  such  agreement  the  Government  assumed  full  re- 
sponsibility for  the  return  of  the  drums,  and  there  is  nothing  to  in- 
dicate an  intention  to  relieve  from  such  responsibility  because  of 
loss  by  inevitable  accident. 

Action  of  the  auditor  is  reversed. 


KRBA-niTTY  PAT— AKHT. 

80  much  of  the  act  of  Mardi  30,  1920,  41  Stat.,  511,  ns  niithorized  payniont 
of  extra  pay  to  enlisted  men  of  fho  Army  therein  described  Is  repealed 
by  the  provisions  In  section  4b  of  the  act  of  June  4,  1920,  41  Stat..  761, 
provldlDg  that  all  laws  and  parts  of  laws  providing  for  extra-duty  puy 
for  enlisted  men  are  repealed  to  take  effieet  Jnly  1, 1A20L 

AMittant  Comptroller  Voree  to  CoL  S.  J.  limberlake,  United  States  Amy,  Sep- 
tember 28,  1920: 

Your  letter  and  accompany inj[j  papers,  including  a  vouclicr  cover- 
ing extra  pay  at  the  rate  of  50  cents  per  day  for  the  31  days  of  July, 
1920,  in  cases  of  11  enlisted  men  (first  sergeant,  staff  sergeant,  ser- 
geants, corporals,  and  privates  first  chiss)  of  a  detachment  of  engi- 
neers, United  States  Military  Academy,  were  received  in  this  office 
on  September  9,  1920. 

You  request  decision  of  the  question  whether  payment  of  the 
voucher  is  authorized  in  view  of  the  fact  that  under  the  heading 
Extra  pay  of  enlisted  men"  in  the  act  making  appropriations  for 
the  support  of  the  BfilUary  Academy  for  the  fiscal  year  ending  June 
80y  1921.  approved  March  80,  1920,  41  Stat.,  541,  are  various  para- 
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graphs  appropriating  funds  for  payment  of  exjtra  pay  nt  the  rate 
of  60  cents  per  day  to  each  enlisted  man  employed  on  duty  as  de- 
scribed therein;  and  in  view  of  the  further  fact  that  section  22  of 
the  act  of  June  8, 1916,  89  Stat.,  181,  provides : 

"All  existing  laws  pertaining  to  or  affecting  the  United  States 
Ifilitary  Academy  and  civilian  or  military  persomiel  on  duty  thereat 
in'  any  capacity  whatever,  *  *  *  shall  continue  and  remain  in 
force  except  as  herein  specifically  provided  otherwise." 

In  section  4b  of  the  act  of  June  4, 1920,  41  Stat,  761,  are  the  fol- 
lowing provisions: 

"On  and  after  July  1,  1920,  the  grades  of  enlisted  men  shall  be 
such  as  the  President  may  from  time  to  time  direct,  with  monthly 
base  pay  at  the  rate  of  $Y4  for  the  first  grade,  $53  for  the  second 
grade,  $45  for  the  third  gra(]e,  $45  for  the  fourth  frrade,  $.'U  for  tlie 
fifth  grade,  $35  for  the  sixth  grade,  and  $30  for  the  seventli  frnide. 
•  *  *.  The  temporary  increase  of  pay  for  enlisted  men  of  the 
Army  authorized  by  section  4  of  the  Act  of  Congress  approved  May 
18, 1920,  shall  be  computed  upon  the  base  pay  provided  for  in  this 
section,  and  shall  apply  only  to  enlisted  men  of  the  first  five  grades. 
Tho  temporary  allowance  of  rations  authorized  by  section  5,  and  the 
transportation  privilofros  authorized  by  section  12,  of  this  said  Act, 
shall  apply  only  to  enlisted  men  of  the  first  three  grades. 

Existing  laws  providing  for  oontmuous  service  pay  are  repealed 
to  take  effect  July  1, 1920,  and  thereafter  enlisted  men  shall  receive 
an  increase  of  10  per  centum  of  their  base  pay  for  each  five  years 
of  service  in  the  Army,  or  service  which  by  existinfj  law  is  held  to 
be  the  equivalent  of  Army  service,  such  increase  not  to  exceed  40 
per  centum. 

''  Under  such  regulations  as  the  Secretary  of  War  may  prescribe, 
enlisted  men  of  the  sixth  and  seventh  grades  may  be  ratea  as  special- 
ists, and  receive  extra  pay  therefor  per  month,  as  follows:  ♦  *  • 
All  laws  and  parts  of  laws  providing  for  extra  duty  pay  for  enlisted 
men  are  repealed,  to  take  eflfect  July  1,  1920:  Provided,  That  nothing 
in  this  section  shall  operate  to  reduce  the  pay  which  any  enlisted  man 
is  now  reoeivinff,  during  his  current  enlistment  and  while  he  holds 
his  present  graiae,  *  * 

The  extra  pay  of  50  cents  per  day  for  payment  of  which  funds 
were  appropriated  per  act  of  March  80, 1920,  is  extra-duty  pay  and 
is  an  allowance.  It  has  already  been  decided  that  the  saving  clause 
in  the  proviso  of  section  4b  relates  to  ^  pay  "  and  does  not  include 
allowances.  27  Comp.  Dec.,  86  and  197. 

So  much  of  the  act  of  March  80,  1920,  as  authorized  payment  of 
extra  pay  to  the  enlisted  men  therein  described  is  repealed  by  the 
provision  in  said  section  4b  which  reads : 

''All  laws  and  parts  of  laws  providing  for  extra  duty  pay  for 
enlisted  men  are  repealed  to  take  effect  Jmy  1, 1920.'* 

This  legal  enactment  prohibits  payment  of  the  voucher  herewith 
returned. 
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T&AVSL  ALLOWAHCS— NAVT. 

Under  the  act  of  June  4»  1990,  41  Stat,  888,  en  enlisted  man  of  tbe  Navy 

whose  four-year  enlistment  was  changed  to  duration  of  the  war  enlistment 
and  who  exten(l»Ml  such  enlistment  as  provided  by  the  act  of  July  11,  1019, 
41  Stat.,  139,  Is  eatitleil  to  travel  allownnw  for  the  distance  from  place 
where  duration  of  the  war  enlistment  was  extended  to  his  actual  bona  fide 
liome  or  leaidenee,  or  plaoe  of  original  matbac  Into  ttie  ievfloe,  at  lUa 
cotton. 

Upon  discharge  doe  to  the  expiration  of  any  extension  or  reextension  of 
duration  of  the  war  enlistment  authorized  by  the  act  of  July  11,  1919,  41 
Stat.,  139,  an  enlisted  man  of  the  Navy  la  entitled,  under  the  act  of  June  4, 
1020,  41  Stat.,  836,  to  travel  allowance  for  the  distance  from  place  of 
dlacbarge  tb  his  actoal  bona  fide  htnne  or  residence,  or  original  nnster  Into 
the  serrlce,  at  his  ogtiott,  the  original  muster  referring  not  to  the  consum- 
mation of  an  extension  but  to  the  original  enUstnmt  as  extended. 

Aitittant  Comptroller  Foree  to  the  Sesretary  of  the  Vavy,  Beptembor  88,  1880: 

I  have  your  letter 'of  August  24, 1920,  in  part  as  foUows: 

''Tour  decision  is  respectfully  requested  on  the  following  ques- 
tions: 

"(a)  Aro  men  whose  fotir-yoar  enlistments  were  changed  to  dura- 
tion of  the  war  enlistments  under  the  act  of  11  July^  1919,  and  who 
extended  their  enlistments  under  authority  contained  in  same  act, 
now  entitled  under  the  act  of  4  June,  1920,  to  be  paid  travel  allow- 
ance for  the  distance  from  place  where  duration  of  the  war  enlist- 
ment was  extended  to  their  bona  fide  home,  residence,  or  place  of 
ori^nal  muster  into  the  service? 

(b)  Are  men  who  extended  duration  of  the  war  enlistments  as 
set  forth  in  (a)  upon  discharge  from  extended  enlistment  entitled 
to  travel  allowance  from  place  where  discharged  to  bona  fide  home, 
residence,  place  where  they  extended  their  enlistment,  or  place  of 
ori^riTial  muster  into  the  service? 

^'(c)  Are  men  w^ho  extended  duration  of  the  war  enlistments,  as 
set  forth  in  («),  or  who  extendiMl  a  rejxular  enlistment  and  upon  the 
termination  of  extended  period  again  extended  enlistment,  entitled, 
upon  discharge  from  the  service  from  second  extension  or  upon  subse- 
quent extension,  to  travel  allowance  from  place  where  second  exten- 
sion of  enlistment  was  made  to  bona  fide  home,  residence,  place  where 
original  enlistment  was  extended,  or  place  of  original  muster  into 
the  service  r' 

The  act  of  June  4, 1920, 41  Stat.,  836,  provides : 

"  Sec.  G.  That  in  case  any  enlisted  man  or  enrolled  man  who,  since 
the  11th  day  of  Novenil)cr,  1918,  has  been  or  hereafter  shall  be  dis- 
charged from  any  branch  or  class  of  the  naval  service  for  the  purpose 
of  reenlisting  in  the  Navy  or  Marine  Corps  or  heretofore  nas  ex- 
tended or  hereafter  shall  extend  his  enlistment  therein,  he  i^all  be 
entitled  to  the  payment  of  the  $60  lK>nu8  provided  in  section  1406 
of  the  Act  entitled  'An  Act  to  provide  revenue,  and  for  other  pur- 
poses,' approved  February  24.  and  to  traxcl  pay  as  authorized 
m  section  3  of  the  Act  entitled  An  Act  permitting  any  person  who 
has  served  in  the  Unlited  States  Army,  Navy,  or  Marine  Corps  in 
the  present  war  to  retain  his  uniform  and  personal  equipment  and  to 
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wear  the  same  uniler  (Ti-tniii  conditions."'  approved  Fehrnary  2S, 
1919:  Provided^  That  only  one  bonus  shall  be  paiil  to  the  same 
person." 

In  27  Comp.  Dec,  32,  this  section  was  held  to  extend  to  men  of  the 
Navy  and  Marine  Corps  in  tlie  service  November  11,  r.)18,  who  have 
reenlisted  or  extended  their  enlistment  since  that  date,  or  who  may 
hereafter  do  so,  the  right  to  receive  travel  allowance  on  discharge 
under  the  act  of  February  28,  1919,  40  Stat,  1203. 

You  are  therefore  advised  as  follows: 

A  man  whose  four-year  enlistment  was  changed  to  duration  of  tbe 
war  enlistment  under  the  act  of  July  11, 1919,  41  Stat.,  139,  and  who 
extended  his  enlistment  under  authority  contained  in  the  act  is  now 
entitled,  under  the  act  of  June  4,  1920,  to  travel  allowance  for  the 
distance  from  place  where  duration  of  the  war  enlistment  was  ex- 
tended to  his  actual  bona  fide  home  or  residence  or  place  of  original 
muster  into  the  service,  at  his  option. 

Upon  discharge  due  to  the  expiration  of  an  extended  enlistment  as 
specified  in  your  question  (h)  or  upon  discharge  due  to  the  expira- 
tion of  a  reextended  enlistment  as  specified  in  your  question  (c)  a 
man  is  entitled  to  travel  allowance  for  the  distance  from  place  of 
dueharge  to  his  actual  bona  fide  home  or  residence  or  original  muster 
into  the  service,  at  his  option,  under  the  provisions  of  the  act  of 
February  28,  1919,  40  Stat,  1203,  the  words  ''original  muster,"  re- 
ferring not  to  the  consummation  of  an  extension,  but  to  the  original 
enlistment  as  extended. 


jm  OF  7BITATB  AVTOMOKLE  WHUB  XBATSinrft  OM  OVFIOXAL 

Bvunss. 

Where  an  employee  of  tho  Feiloral  Bonrrt  for  Voratinnal  Eclufntion  Is  ordered  to 
travel  on  official  business  in  the  same  vicinity  and  is  autliorlzed  to  use  his 
private  automobile,  he  may  be  reinibtmed  for  actnal  ezpenae  of  gasoline,  oil, 
and  storage  for  hie  automobile  in  accordance  witti  regnlations  of  tlie  board, 
and  it  is  not  nece«isary  that  tiie  gasolfhe  or  oil  be  actually  consumed  on  day 
of  purchnse  provide<l  it  is  consumed  during  tbe  period  tbe  employee  is  in 
such  travel  status  on  official  business. 

Ooaptroller  Warwick  to  H.  7.  Solan,  dltbanlng  otioer,  Vederal  Board  for  Toea- 
tloaal  Education,  September  28,  1920: 

T  have  your  letter  of  August  17, 1920,  received  September  20,  1920, 
requesting]:  decision  whether  you  are  authorized  to  pay  a  voucher  for 
$15.07  in  favor  of  Jerome  B.  Scott,  an  employee  of  the  Federal  Board 
for  Vocational  Education,  for  expense  of  stora<jre,  gasoline,  and  oil 
for  ills  privately  owned  autctmobile  while  in  oflicial  use. 

Under  date  of  May  (>,  1920,  Mr.  Scott  was  directed  to  proceed  from 
his  official  station  at  WasliiiiL''t(in.  T).  (".,  to  places  indicated  in  the 
order,  for  the  purpose  of  supervising  the  alteration  of  buildings  at 
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the  National  Soldiers'  Home,  Dayton,  Ohio,  making  purchases  of 
equipment  and  other  business  connected  with  tiie  establishment  of  a 
training  center  at  that  place.  He  was  authorized  to  travel  to  Dayton, 
and  thence  to  Cincinnati,  Ohio,  and  to  make  such  trips  between-  the 
Soldiers'  Home  at  Dayton  and  other  points  within  the  district  as 
might  be  deemed  advisable  for  the  organisation  and  establishment  of 
a  training  center.  The  order  allowed  him  actual  expense  for  gaso- 
line, oil,  and -storage  for  his  privately  owned  automobile,  in  accord- 
ance with  regulations  of  the  board. 

The  expense  now  in  question  was  incurred  by  Mr.  Scott  for  night 
storage  of  his  car  at  Da5^ton  from  May  16  to  31,  1920,  and  for  gaso> 
line  and  oil  used  in  trips  between  the  Soldiers'  Home  and  places  in 
and  about  Dayton,  while  engaged  in  making  purchases  and  delivering 
goods,  sccurinii  labor,  materials,  and  teachers,  and  getting  in  touch 
with  disabled  soldiers  in  outlying  districts. 

The  expense  was  incurred  in  performance  of  the  employee's  duty 
under  his  travel  order  and  is  in  strict  accord  with  regulations  of  tlie 
board.  You  are  accordingly  authorized  to  pay  the  voucher  if  it  is 
otherwise  correct. 

Decisloiis  of  this  office  relating  to  the  hire  of  automobiles  by  the 
month  or  year  do  not  apply  to  this  <  !iso.  The  employee  is  entitled 
under  his  order  to  actual  expense  of  travel,  of  which  this  expense  of 
storage,  gasoline,  and  oil  is  part,  and  he  was  expressly  authorized  to 
use  his  own  car. 

You  call  special  attention  to  the  item  of  6  gallons  of  gasoline  and 
2  quarts  of  oil  charged  under  date  of  May  17,  1920,  on  which  day 
the  voucher  shows  that  the  eniplovee  was  absent  from  Davton  and 
therefore  could  not  have  used  the  car.  While  these  items  appear  to 
have  been  {purchased  on  that  day,  it  does  not  follow  that  they  were 
also  consumed  on  that  day.  The  voucher  states  that  they  were  used 
for  two  days'  travel  of  Mr.  Scott  or  his  assist4Uit,  covering  approxi> 
mately  70  miles  in  and  about  Dayton. 


lOVaXTXTT  PAT— OITFZCEJLS  OF  THE  PHILIfPIHS  MHJUA  0&  HATXOHAL 

QUA&I). 

As  the  organlxattou  knowD  aB  tbe  "PblUpplne  Scouts**  Is  Included  as  one  or 

the  branches  of  the  Army  of  the  United  States,  gervlce  therein  as  officer  or 
enllsffMl  man  mny  lawfully  hp  counted  by  an  ofVioor  In  tho  Philippine 
Militiu  or  National  Guard  in  F'oderal  service  or  In  any  other  branch  of 
the  Army  of  the  United  Stateu  fur  purposes  of  computing  longevity  pay. 

B«elti«B  tr  Aiftitaat  Comptroller  Voree,  Septenb^  S9,  IMO: 

The  Auditor  for  the  War  Department  has  submitted  for  approval, 
disapproval,  or  modification  his  decision  of  September  17,  1920, 
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making  an  oricrinnl  construction  of  the  act  of  January  26,  1918,  40 
fitat.,  432,  which  provides: 

That  the  militia  and  other  locally  created  armed  forces  in  th(> 
Philippine  Islands  may  be  called  into  the  service  of  the  United 
States,  and  all  members  thereof  may  be  drafted  into  said  service 
and  organized  in  such  manner  as  is  or  may  be  provided  by  law  for 
calling  or  drafting  the  National  Guard  into  said  service,  and  sliah 
in  all  respects  whue  therein  be  upon  the  same  footing  with  members 
of  the  National  Guard  so  called  or  drafted :  Provided,  That  the  pay 
and  allowances  of  officers  and  men  of  the  Philippine  Militia  and 
other  locally  created  armed  forces  in  the  Philippine  Islands  called 
into  the  service  of  the  United  States  under  the  provisions  of  this 
Act  when  serving  in  the  Philippine  Islands  shall  in  no  case  exceed 
the  pay  and  alfowances  for  corresponding  grades  of  Philippine 
Scouts.^' 

The  auditor  has  transmitted  papers  in  the  case  of  Leon  A.  Bor- 
rego,  who  under  an  enlistment  and  successive  reenlistments  served 
continuously  as  an  enlisted  man  in  the  Philippine  Scouts  from  No- 
vember 29,  1908,  to  November  19,  1918,  when  he  was  discharged  to 
enable  him  to  accept  a  commission  as  first  lieutenant  in  the  Philip- 
pine National  Guard,  or  Organized  Militia,  which  was  called  into 
the  service  of  the  United  States  on  November  20,  1918,  to  serve  for 
a  period  of  one  month.  He  entered  on  duty  under  his  commission 
as  first  lieutenant  on  November  20, 1918,  and  served  until  December 
19, 1918,  when  hcmorably  mustered  out. 

The  question  is — 

"Can  service  as  an  enlisted  man  in  the  Philippine  Scouts  be 
counted  by  an  oflicer  in  the  Philippine  Militia,  or  National  Guard,  in 
Federal  service  for  purposes  of  longevity  increase  of  pay  ?  " 

If  such  service  be  counted,  Borrego  completed  10  years  of  service 
on  November  28,  1918. 

The  auditor's  decision  is  as  follows: 

"  I  am  of  the  opinion  that  the  officer  is  entitled  to  lonf^e^^ty  pay 
as  of  more  than  five  years  of  service  from  November  20  to  28,  1918, 
inclusive,  and  more  than  ten  years  of  service  from  November  29, 
1918." 

The  Philippine  Militia,  or  National  Guard,  in  the  Fexleral  service 
is  a  branch  separate  and  distinct  from  that  of  the  Philippine  Scouts. 

By  section  36  of  the  act  of  February  2,  1901,  31  Stat.,  757,  the 
President  was  vested  with  authority  to  enlist  natives  of  the  Philip- 
pine Islands  for  service  in  the  Army,  to  be  organized  as  scouts. 
The  provision  of  said  section  as  to  the  pay,  etc.,  of  the  enlisted  men 
of  the  Philippine  Scouts  is  as  follows: 

"The  pay,  rations,  and  clothinfr  allowances  to  be  authorized  for 
the  enlisted  men  shall  be  fixed  by  the  Secretary  of  War,  and  shall 
not  exceed  those  authorized  for  the  Regular  Army.'' 
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In  the  ads  of  June  3, 1910, 89  Stat.,  166,  and  June  4, 1930, 41  Stat, 
769,  the  organization  known  as  the  Philippine  Scouts"  is  included 
as  one  of  the  branches  of  the  Army  of  the  United  States.  Sendoe 
therein  as  an  officer  or  enlisted  man  may  lawfuUy  be  counted  in  com-  - 
puting  longevity  pay  in  subsequent  service  on  the  active  list  in  any 
other  branch  of  the  Army  of  the  United  States. 

Section  22a  o#  the  act  of  June  4, 1920,  41  Stat.,  771,  is  worded,  in 
part,  as  follows: 

''Nothing  in  this  Act  shall  be  construed  to  alter  in  any  respect 
the  present  status  of  enlisted  men  of  the  Philippine  Scouts." 

The  auditor^  decision  is  approved. 


U0AXITT  ov  APPODrTXBiras— omvt  ovnos. 

The  proviso  in  section  7  of  (he  art  of  Man  h  1919,  40  Stat..  1293.  that  no  more 
thiiu  one  ptirsuu  from  the  suiue  luinily  »huli  be  appointed  as  additional 
clerks  and  other  employees  in  the  Oensos  OfBce»  provliled  for  by  section  6 
of  the  same  act,  has  no  application  to  appointments  of  qiedal  agents  or 

employees  of  tlie  Oensos  Office  not  spoi-iflcally  mentioned  in  said  section  8. 

Accounting  ofncers  may  ordlnnrily  n<"cept  the  Ci^rtilUatlon  of  the  proper  ad- 
ministrative ollicer  as  sullicient  evidence  to  cstabiish  the  legality  or  validity 
of  an  upimiutment,  but  such  ccrtlficatiun  is  nut  to  be  taken  by  the  account- 
ing offlcera  as  condnsiTe  If  evidence  to  the  contrary  should  come  ,to  their 
notice,  or  as  preventing  them  from  making  inqnlry  In  any  case  where  there 
may  be  reason  to  doubt  the  correctness  of  n  certificate. 

The  Inhibition  In  section  18  of  the  act  of  March  3,  1910,  40  Stat,  1293.  apalnst 
appointment  of  special  agents  of  the  Census  Otlice  for  clerlcnl  worlv  does 
not  prevent  special  agents  appointed  by  the  director  under  authority  of  the 
same  act  to  asslft  snpenrisors  In  connection  with  the  work  of  preparation 
for  or  during  the  progress  of  the  enumeration,  or  in  connection  with  the 
reenunieration  of  any  district  or  portion  thereof,  from  performing  clerical 
or  such  other  duties  as  mny  he  roiinired  by  the  director  or  the  supervisor 
of  the  district  to  which  they  are  as.sifmed. 

Secision  by  Comptroller  Warwick,  October  1.  1920: 

The  Auditor  for  the  State  and  Other  l)ef)artnients  submitted  for 
approval,  disapproval,  or  modification  his  decision  of  September  di, 
1920,  as  follows: 

"In  nn  acrount  of  Kichard  C.  Lappin,  special  dishnrsin;!  n^ont, 
Bureau  of  the  Onsus,  there  is  a  voucher  of  Franees  M.  Lapj^iii  for 
services  rendered  as  special  agent  during  the  montli  of  December, 
1919,  which  voucher  has  been  paid.  The  office  has  been  informed 
that  Frances  M.  Lappin  is  the  wife  of  Richard  C.  Lappin,  and  that 
the  services  she  rendered  were  clerical  in  nature.  The  act  to  provide 
for  the  foiirtei>nth  and  subsequent  decennial  censuses  approved  March 
3,  1919,  provides: 

"  *  Sec.  6.  That  in  addition  to  the  force  hereinbefore  provided  for 
and  to  that  authorized  bj  the  le^^slatiye,  executive,  and  judicial 
appropriation  act  for  the  &cal  year  immodiately  preoedinf;  the  decen- 
nial census  period,  there  may  be  employed  in  tlio  Ton^us  OfTi.  t  lurinff 
the  decennial  cenpiis  perifxl.  and  no  lonorpr^  as  manv  clerks  with  sal- 
aries at  the  rates  of  $1,800,  $1,080,  $1,509,  $1,440,  $1,380,  $1,820, 
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$1,200,  $li.'(X),  $1,140,  $1,080.  $1,020,  $960,  and  $900;  onp  enpn'nper  at 
$l.'i()();  and  two  photostat  operators,  at  $1,200  each;  as  many  skilled 
laborers,  with  salaries  at  the  rate  of  not  less  than  $720  nor  more  than 
$1,000  per  annum;  and  as  manv  messengers,  assistant  messengers, 
messenger  bovs,  watchmen,  miskilled  lam>rers,  and  charwomen  as 
may  be  found  necessary  for  the  proper  and  prompt  pcurformance  of 
the  duties  herein  reouired;    *    *    *. ' 

"  Sec  tion  7  provides  that  of  the  additional  clerks  and  other  em- 
ployees provided  for  by  section  6  in  no  instance  shall  more  than  one 
person  be  appointed  from  the  same  family. 

"Sections  9  and  17,  inclusive,  provide  for  the  appointment  of 
supervisors  and  enumerators  and  the  duties  they  are  to  perform. 
Section  11  also  provides:  'That  an  appropriate  allownnoo  to  super- 
visors for  clerk  hire  may  be  made  when  deemed  necessary  by  the 
Director  of  the  Census.' 

"*Sbc.  18.  That  special  agents  may  be  appointed  by  the  Director 
of  the  Census  to  cairy  out  the  provisions  of  this  act  and  of  the  act 
to  provide  for  a  permanent  Census  Office,  approved  March  sixth, 
nineteen  hundred  and  two,  and  acts  amendatory  thereof  or  supple- 
mental thereto;  and  such  special  agents  shall  perform  such  duties 
in  connection  with  the  enforcement  of  said  acts  as  mav  be  required 
of  them  by  the  Director  of  the  Census.  *  •  *  ana  no  appoint- 
ment  of  special  agents  may  be  made  for  clerical  work.  *  *   * ' 

"The  office  decides  that  the  provision  relating  to  appointment 
of  not  more  than  one  member  of  a  family  does  not  apply  to  spe- 
cial agents  nor  to  clerks  to  supervisors,  as  these  classes  of  employees 
are  not  mentioned  in  section  six. 

Furthermore,  it  is  not  considered  to  be  the  duty  of  the  auditor 
to  inquire  whether  more  than  one  member  of  a  family  has  been 
appointed,  but  should  accept  as  evidence  that  tlie  law  has  been  com- 
plied with  the  certificate  on  voucher  that  the  person  was  legally 
appointed. 

^  The  office  also  decides  that  tiie  voucher  of  Frances  M.  Lappin 
should  not  be  allowed,  as  under  her  appointment  as  special  agent 
she  could  not  legally  perform  clerical  service." 

Section  7  of  the  act  of  March  8,  1919,  40  Stat,  1298,  referred  to 
in  the  submission  carries  some  legislation  that  is  permanent  in  char- 
acter and  of  general  application,  but  the  proviso  that  no  more 
than  one  person  from  the  same  family  shall  be  appointed  is  evi- 
dently intended  to  apply  only  to  the  additional  clerks  and  other 
employees  provided  for  by  section  6.  The  auditor's  conclusion  that 
the  family  limitation  of  the  proviso  does  not  apply  to  employees 
not  provided  for  in  section  6  is  approved. 

It  is  not  practicable  for  the  accounting  officers  to  undertake  in  all 
cases  an  investigation  of  facts  necessary  to  the  legality  or  validity 
of  an  appointment  Certification  of  the  legality  of  the  appointment 
by  the  proper  administrative  officer  is  accepted  ordinarily  as  suffi- 
cient evidence  of  those  facts.  Such  certification,  however,  is  not 
to  be  taken  by  the  accounting  officers  as  conclusive  if  evidence  to 
the  contrary  should  come  to  their  notice,  or  as  proventing  them 
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from  mnkinpr  inquiry  in  any  case  where  there  may  be  reason  to 

doubt  the  correctness  of  a  rcrtiHcute.  As  thus  modified  the  auditor's 
conclusion , that  it  is  not  liis  duty  to  incjuire  wliether  more  than  one 
member  of  a  family  has  lieon  aj)pointe(l  is  approved. 

The  inhibition  quoted  by  the  auditor  from  section  18  of  the  act 
is  against  the  appointment  of  special  agents  for  clerical  work. 
That  section  further  provides  that  the  director  may  appoint  spe- 
cial agents  to  assist  supervisors  whenever  he  may  deem  it  proper 
in  connection  with  the  work  of  preparation  for,  or  during  the 
progress  of  the  enumeration,  or  in  connection  with  the  reenuniera- 
tion  of  any  district  or  part  thereof,  and  that  special  agents  so  ap- 
pointed shall  perform  sucii  <hities  in  connection  with  the  enforce- 
ment of  the  act  as  may  be  required  by  the  director  or  the  super- 
visor of  the  district  to  which  they  are  assigned. 

If  a  special  agent  has  been  proj)erly  aj^pointed  and  assigned  under 
this  section,  the  mere  fact  of  having  rendered  clerical  service  under 
competent  direction  and  in  connection  witli  other  duties  woidd  not 
vitiate  the  appointment.  The  source  of  the  information  as  to  the 
character  of  service  rendered  by  ^^rs.  Laj)pin  and  her  relationship 
to  Kichard  C.  Lappin,  who  is  also  sui)ervisor  for  his  district,  does 
not  appear.  If  the  information  has  l)een  set  forth  in  writing,  the 
written  instrument  should  accompany  the  auditor's  submission. 
Taken  alone,  the  facts  stated  in  the  submission  are  not  sufficient 
to  sustain  the  auditor's  third  conclusion  that  the  voucher  in  favor 
of  Mrs.  Lappin  should  not  be  allowed,  and  accordingly  that  con- 
clusion can  not  now  be  approved. 


mnrsD  states  fBmnro  boabd  mEonicT  msT  oobtobatiov— 

ABTAVCB  OV  VUITOS  TO  PBITATB  OOmVOSATXOVS. 

In  the  absence  of  express  statutory  authority  or  statutory  authority  that  rea- 
sonably may  be  so  construed,  fvnuls  of  the  I'niteil  States  Shipping  Board 
Emergency  Fleet  Corporation  may  not  be  advance<l  to  private  corporations 
or  aflwdatioiiB  for  working  capital  to  transact  marine  Insiiranoe  IraiAnetB. 
bat  on  tbo  contrary,  fonda  of  tlio  Bmergency  Fleet  Corporation  ara  aufll- 
d^tij  public  moneys  aa  to  he  subject  to  statutory  restrictions  and  aadlt 
requirements,  Including  section  8r.30,  Revised  Statutes,  requiring  custo- 
dians of  public  moneys  to  lieep  them  safely  without  loaning,  and  section 
3648,  Revised  Statutes,  requiring  that  no  payment  under  an  appropriution 
shall  be  made  In  advance  of  the  service  rendered. 

Comptroller  Warwick  to  the  president  United  States  Shipping  Board  Emer- 
gency Fleet  Corporation,  October  1,  1990: 

I  have  received  from  the  «;eneral  comptroner  of  your  corporation 
letter  of  September  18,  1920,  relative  to  certain  airreements,  men- 
tioned as  syndicates  A  and  B,  as  to  which  the  inquiry  is  whether  the 
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procedure  thereunder  is  sufficient  to  permit  passing  your  disburse- 
ment voucher  l)y  the  Auditor  for  the  State  and  Other  Departments. 

The  jurisdictional  authority  of  this  office  is  to  render  advance  de- 
cisions to  heads  of  the  executive  departments,  etc.,  and  I  accordingly 
address  my  reply  in  the  present  matter  to  you,  assuming  that  the 
submission  has  been  by  your  direction  or  authority. 

It  is  not  the  province  of  this  office  to  determine  the  propriety  of 
agreements  for  wliich  the  responsibility  is  upon  administrative  heads. 
There  may  be  provisions  in  agreements  repugnant  to  this  office  in 
connection  with  the  interests  of  the  (iovernment,  yet  not  in  conflict 
with  specific  statutes.  1  quote  herein  the  substance  of  the  submission 
so  tliat  it  may  appear  to  what  the  reply  is  addressed.  The  agree- 
ments there  mentioned  as  left  with  me  were  not  left  with  me  and 
are  not  in  my  possession. 

I  quote  the  letlcr  of  September  18,  as  follows: 

3.  Tlie  facts  in  the  case  are  as  follow^s : 

"(a)  Section  29  of  the  merchant  marine  act,  June  5,  1920,  41  Stat., 
1000,  relates  to  the  legality  of  fonning  an  association  of  marine  in- 
surance companies  for  the  purpose^  of  transacting  marine  insurance 
and  reinsurance  business  in  the  United  States  and  foreign  countries. 

"(6)  An  agreement  has  been  entered  into  between  the  United 
States  Shipping  Board,  United  States  Shipping  Board  Emergency 
Fleet  Corporation,  and  syndicates  A  and  B  of  the  American  Mer- 
<^ant  Marine  Syndicates,  a  copy  of  which  was  left  in  your  posses- 
sion. 

"(<?)  The  matters  on  which  we  are  requesting  your  advice  deal 
more  particularly  with  syndicate  A.  This  is  a  service  syndicate 
organized  for  the  purpose  of  making  surveys  of  vessels  owned  by  the 
Fleet  Corporation  as  well  as  other  vessels  insured  under  syndicate  B. 

(d)  The  functions  of  the  cfyndicate  A  will  be  to  employ  engineers 
to  make  the  surveys  in  accordance  with  the  agreement  They  will 
consequently  have  expenses  for  salaries,  survey  fees,  office  rental, 
legal  expenses,  etc.  They  will  collect  fees  for  surveys  performed  for 
vessels  not  owned  by  the  Fleet  Corporation. 

"(e)  According  to  the  syndicate  A  a^ement,  the  Fleet  Corpora- 
tion advances  funds  for  working  capitd.  The  expense  to  the  Fleet 
Corporation  will  be  the  amount  of  expenses  of  syndicate  A  less  the 
amount  apportioned  against  their  revenue  collections  from  other 
owners  than  the  Fleet  Corporation. 

"(/)  The  apportioning  of  the  total  expenses  of  syndicate  A  will  be 
made  on  the  basis  of  the  ratio  of  tonnage  of  vessels  registered  by  the 
Fleet  Corporation  to  the  total  tonnage  of  all  vessels  registmd  under 
this  syndicate. 

^Ug)  We  have  submitted  to  the  treasurer  of  syndicate  A  an  outline 
of  the  accounts  n.>coss!irv  to  jn-operlv  reflect  their  transactions.  A 
copy  of  this  memorandum  is  attached  hereto. 
.  *'4.  Our  proposal  is  that  inasmuch  as  syndicate  A  is  an  independ* 
ent  corporation  and  as  not  all  of  the  expenditures  made  by  this 
syndicate  will  be  reimbursed  by  the  Fleet  Corporation,  we  will  re- 
quire a  statement  from  indicate  A  at  given  periods  showing  the  total 
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amount  of  tlicir  receipts  and  expenditures  and  a  suj)plenient!irv  state- 
ment which  will  show  the  apportionment  of  the  expenses  to  the  Fleet 
Corporation  and  those  applying  against  the  survey  fees  received  from 
other  companies.  We  further  propose  to  make  a  detailed  audit  in 
the  office  of  syndicate  A  of  these  receipts^  disbursements,  cash  bal- 
ances, and  other  assets  and  liabilities,  as  shown  by  the  records  of  the 
syndicate.  We  will  also  make  a  thorou<^h  audit  of  the  supporting 
*  statement  showing  the  amount  of  expenses  applicable  to  the  Fleet 
Corporation. 

**5.  The  amount  advanced  by  the  Fleet  Corporation  will  he  held  as 

an  advance  account  until  such  time  as  these  statements  are  received 
and  audited.  We  will  then  forward  to  the  Auditor  for  the  State  and 
Other  Departments  a  copy  of  these  statements,  together  with  our 
audit  report  and  certificates  as  a  support  for  our  voucher  for  the  dis- 
bursements to  be  home  by  the  Fleet  Corporation.  If  this  procedure 
is  acceptable  to  the  Treasury  Department,  we  propose  to  permit  the 
syndicate  A  disbursement  vouchers  to  remain  in  their  possession. 

"6.  Will  you  kindly  advise  us  at  your  earliest  ronvenicnce  if  this 
procedure  will  be  sufficient  to  permit  the  nassing  of  our  disbursement 
voucher  by  the  Auditor  for  the  State  ana  Other  Departments?" 

The  matter  to  which  I  reply  may  be  epitomized  from  the  lettered 
paragraphs  (c),  (d),  (f),  (/),  and  {(/)  that  syndicate  A  is  to  per- 
form a  service  for  the  Emer<jency  Fleet  Corporation  to  render  which 
the  corporation  will  advance  sums  of  money  to  the  syndicate,  which 
will  be  accounted  for  by  periodical  statements  rendered  by  the  syndi- 
cate and  an  audit  in  its  office  by  your  corporation,  the  statement  and  ' 
audit  to  be  submitted  to  the  Auditor  for  the  State  and  Other  Depart- 
ments, but  the  disbursement  vouchers  of  the  cfyndicate  to  remain 
with  it. 

The  United  States  Shipping  Board  Emergency  Fleet  Corporation  is 
a  corporation  chartered  under  the  act  of  September  7, 1916, 89  Stat, 
731,  which  authorized  the  United  States  Shipping  Board  there 
created  to  form  a  corporation  or  corporations  **  for  the  purchase, 
eonstniction,  equipment,  lease,  charter,  maintenance,  and  operation 
of  merchant  veiasels  in  the  commerce  of  the  United  States."  This 
was  supplemented  by  the  act  of  June  15, 1917, 40  Stat.,  182,  wherein  - 
certain  powers  were  given  the  President  with  authority  to  exercise 
them  through  such  agencies  as  he  should  determine  Provided,  That 
aU  momy  turned  over  to  the  United  States  Shipping  Board  Emer- 
gen^ Fleet  Corporation  may  be  expended  as  other  moneys  of  said 
corporation  are  now  eaqpended." 

The  act  of  June  6, 1920, 41  Stat,  988,  section  2  (a)  (1),  repealed 
the  emergency  shipping  fund  provisions  of  the  act  of  June  15, 1917, 
40  Stat,  182,  as  amended  by  the  acts  of  April  22, 1918,  and  November 
4,  1918,  40  Stat,  535,  1022,  subject  to  limitations  and  exceptions 
thereinafter  provided.  How  far  this  repeal  extends  I  do  not  under- 
take to  say,  but  I  have  oonndered  the  provisions  of  this  enactment  as 
well  as  the  restrictions  placed  upon  the  use  of  the  emergency  shipping 
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fund  appropriated  by  the  sundry  dvil  act  of  June  5, 1920,  41  Stat., 
801,  such  88  to  show  "  that  Congress  regards  the  funds  of  the  United 
States  Shipping  Board  Emergency  Fleet  Corporation  as  appropria- 
tions in  the  ordinary  meaning  of  that  term.''  27  Comp-  Dec,  140. 
The  use  of  appropriated  moneys  by  the  corporation  may  thus  no 
longer  be  as  broadly  **  as  other  moneys  of  the  corporation  may  be 
expended  "  heretofore  authorized  by  the  act  of  June  15,  1017.  A  fur- 
ther reason  for  this  also  appears  from  the  requirements  placed  upon 
the  Secretary  of  the  Treasury  and  the  regulations  in  pursuance 
thereof  for  an  audit  of  the  financial  transactions  of  said  corporation. 
Act  of  July  1, 1918, 40  Stat.,  C51. 

The  appropriations  made  by  Confess  are  generally  controlled  by 
•  the  provisions  of  the  Revised  Statutes,  and,  among  others,  section 
3639  requires  custodians  of  the  public  moneys  to  keep  them  safely 
without  loaning,  etc.,  and  section  3648  requires  that  no  pa3rment 
under  an  appropriation  shall  l>e  made  in  advance  of  the  service  ren- 
dered. See  also  section  3620.  The  first  question,  then,  which  con- 
fronts me  in  the  matter  submitted  is  the  authority  of  tlie  corporation 
to  advance  moneys  to  the  other  corporation,  mentione<l  as  syndicate 
A.  T  do  not  understand  tliis  second  corporation  as  one  authorized 
by  the  act  under  which  the  United  States  Shipi)iTi«j:  Board  Kmer- 
<?en(y  Fleet  Corporation  was  chartered.  The  advance  of  funds  is 
stated  to  be  "  for  working  capital."  It  is  a  financing  of  the  one  by 
the  other,  and  I  need  not  ar^^ue  upon  the  need  for  authority  of  your 
corporation  to  do  so.  The  moneys  are  sufficiently  public  money's 
that  in  view  of  the  statutor}'  restrictions  and  audit  requirements  the 
authority  to  make  the  advances  should  appear;  that  is,  there  should 
appear  eitlier  express  statutory  authority  or  statutory  authority 
that  reasonably  may  be  so  construed. 

The  provisions  of  section  29  of  the  act  of  June  5,  1920,  do  not 
constitute  such  authorit}'.  They  except  the  association  of  marine 
insurance  com})anies  for  certain  purposes  from  the  operation  of  the 
antitrust  laws  and  concern  private  corporations. 

The  further  existence  of  your  corporation  has  been  continued  for 
a  period  by  section  12  of  the  act  of  June  .5.  1020.  Various  other 
provisions  in  that  enactment  relate  to  the  T'nited  States  Shipping 
Boaril  and  the  uses  of  its  revenues — section  11,  see  also  section  14 — 
while  section  ;i5  authorizes  the  power  and  authority  vested  in  that 
board,  except  as  otherwise  provided,  to  be  exercised  throujjh  your 
corporation,  but  I  do  not  find  in  this  clear  authority  for  the  corpora- 
tion to  place  the  use  and  custody  of  its  moneys  in  another. 

The  agreements  mentioned  are  stated  as  having  been  made  and  as 
effective  July  1, 1920.  It  may  be  that  the  officials  of  your  corpora- 
tion, and  its  le^  advisers  have  determined  the  authority  of  the  cor- 
poration to  advance  its  moneys  to  such  a  private  corporation;  and 
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if  ao,  I  shall  be  glad  to  be  fully  infonncd  accordingly,  but  for  the 
present  I  must  n^gatiYe  sach  advances.  If  there  be  such  authority, 
the  details  of  the  accounting  procedure  to  be  followed  may  be  readily 
determined  and  need  not  now  be  oommented  upon. 


LOSaSVITX  PAT—A&ICY  OHXCSBS. 

Diider  prorlsloiis  of  sectioa  11  of  the  act  of  May  IS,  1930^  41  Stat,  eOi,  In 
computing  longeTlty  paj  ft»r  offloers  of  the  Army  on  and  after  Ifay  IS, 

1920,  all  prior  nctlve  service  as  a  coniiiiissloned  officer  In  the  Tlevenue- 
Cutter  Service  and  Coast  Guard  and  service  as  a  cadet  In  the  Revenue- 
Cutter  Service  rendered  prior  to  Au}?ust  24.  1912.  mny  be  counted. 

Asiistant  Comptroller  Voree  to  Kaj.  Boa.  B.  Boon,  United  States  Army,  Ooto- 
ber  4,  1920: 

Your  letter  and  accompanying  papers  relating  to  the  claim  of 
R.  S.  Oberly,  as  lieutenant  colonel,  Ordnance  Department,  United 
States  Army,  for  longevity  pay  from  May  18  to  SI,  1920,  based  on 
prior  service  in  the  United  States  Revenue-Cutter  Service  and  the 
Coast  Quard  Serrioe,  were  leoeiyed  in  this  office  on  September  20, 
1920. 

It  appears  in  evidence  that  R.  S.  Oberly  was  appointed  cadet- 
engineer  in  the  United  States  Revenue-Cutter  Service  May  11,  1009; 
commissioned  third  lieutenant  of  Engineers  January  17,  1910;  re- 
signed January  31,  1912;  accepted  commission  as  second  lieutenant 
in  Coast  Artillery  Corps,  United  States  Army,  February  1,  1912, 
and  from  that  date' he  has  been  continuously  in  the  service  as  a  com- 
missioned officer  of  the  T'^nitod  States  Army.  See  inclosed  report  * 
dated  Jime  3,  1920,  from  the  commandant  of  the  United  States  Coast 
Guard,  and  pairc  358,  Official  Army  Ko<^nster  issued  January  1,  19'2(). 

Section  3  of  the  act  of  April  12,  1902,  32  Stat.,  100,  is  as  follows: 

**That  the  commissioned  officers  of  the  United  States  Revenue- 

Cutter  Service  shall  hereafter  receive  the  same  pay  and  allowances, 
except  forage,  as  are  now  or  may  hereafter  be  provided  by  law  for 
officers  of  corresponding  rank  In  the  Army,  including  longevity 
pay." 

This  statute  did  not  make  service  in  the  United  States  Revenue- 
Cutter  Service,  which  was  an  establi.shment  of  tlic  Treasury  Depart- 
ment, "service  in  the  Army  or  Navy"'  within  the  meaning  of  the 
longevity-pay  law  of  February  24,  18S1,  21  Stat.,  346,  applicahle 
in  the  settlement  of  claims  for  longevity  pay  in  the  cases  of  commis- 
sioned officers  of  the  Army,  Navy,  and  Marine  Corps,  16  Comp. 
Dec.,  807. 

By  the  act  of  January  28,  1915,  38  Stat.,  800,  the  Revenuo-C^itter 
Service  and  the  Life-Saving  Service  were  combined  to  foim  the 
Coast  Guard,  and  for  the  period  commencing  with  that  date  the 
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organization  so  formed  has  constituted  *^a  part  of  the  military 
forces  of  the  United  States;"  but  service  therein  has  not  been  service 
in  iiie  Axmy^  and  has  not  been  service  in  the  Navy  except  when  such 
organisation  has  operated  as  a  part  of  the  Navy  in  time  of  war  or 
when  the  Presideiit  ao  directed. 

A  proviso  of  section  8  of  the  Coast  Guard  act  of  January  28, 1916, 
88  Stat.,  802,  is  as  follows: 

That  in  computing  len^h  of  service  for  any  purpose  all  credit- 
able service  in  tbe  Army,  mvy,  Marine  Corps,  Kevenue-Cntter  Serv- 
ice, and  liife-Saving  &rvice  shall  be  included,  counting  part  of  a 
year  as  a  whole  year  where  stations  were  operated  only  part  of  a 

year." 

The  word  stations"  as  used  in  said  proviso  applies  only  to  life- 
saving  stations.   21  Comp.  Dec.,  597. 

On  July  31, 1918,  this  office  decided,  25  Comp.  Dec.,  104,  that  offi- 
cers of  the  Army  in  computing  longevity  pay  are  entitled  to  count 
their  prior  actual  service  either  as  officers  or  enlisted  men  in  the 
Coast  Guard  (including  service  in  the  Revenue-Cutter  Service  and 
Life-Saving  Service)  rendered  only  when  the  organization  was 
operating  as  a  part  of  the  Navy. 

Section  1 1  of  the  act  of  May  18,  1920,  41  Stat.,  604,  contains  a 
provision  as  follows: 

"That  horoaftcr  longevity  pay  for  officers  in  the  Arm}^,  Navy, 
Marine  Corps,  Coast  Guard,  PuIdHc  Health  Service,  and  Coast  and 
Geodetic  Survey  shall  be  based  on  the  total  of  all  service  in  any  or 
all  of  said  services." 

Tinder  this  provision  of  law,  in  view  of  the  fact  that  the  service  as 
a  cadet  in  this  case  was  rendered  prior  to  the  acts  of  August  24, 1912, 
and  March  4,  1913,  37  Stat.,  504  and  891  (see  p.  643,  Digest  Dec. 
of  Comp.,  1902,  and  21  Comp.  Dec,  88),  the  claimant,  R.  S.  Oberly, 
in  computing  his  pay  on  and  after  May  18, 1920,  is  entitled  to  count 
for  longevity  pay  his  prior  service  beginning  May  11, 1909.  Count- 
ing such  service,  he  is  for  the  period  covered  by  his  claim  entitled  to 
^e  pay  of  an  officer  of  his  grade  of  over  10  years  of  service. 


CONSVLA&  SE&VICE— PAYMBHT  OF  SALAJtXSS  BY  S&AVTS. 

Oonsnlar  regulations  require  the  appllcntlon  of  fpes  to  payment  of  snlnrips, 
allowances,  and^expenses  of  consulates,  and  only  in  the  event  of  a  deficiency 
therein  Is  there  aathority  to  draw  upon  the  United  States  Treasury  for 
funds,  the  proceeds  of  any  sadi  drafts  to  be  taken  up  by  the  consular 
officer  In  his  accoanta  as  advances  of  funds  and  accounted  for  aoeordlnglj. 

Comptroller  Warwick  to  tke  Seerotaiy  of  tke  Treasury,  Oetober  4,  IMO: 

I  have  your  leference  for  my  views,  the  letter  of  September  15, 
1920,  of  the  Auditor  for  the  State  and  Other  Departments  with- 
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hold  in  or  approval  of  certain  requisitions  of  the  Department  of  State 
based  on  drafts  drawn  by  H.  Abert  Johnson,  United  States  consul 
at  Dundee,  for  the  reason  that  during  the  period  when  the  drafts 
were  drawn  the  consular  officer  either  had  on  hand  a  surplus  of 
consular  fees  applicable  to  payment  of  his  aoeounts  or  has  not  shown 
a  deficit  of  such  fees;  that  vouchsra  ha^e  not  been  furnished  for  the 
loss  or  gain  on  the  drafts;  that  delivery  of  drafts  to  employees  in 
payment  of  salary  without  accounting  for  the  loss  or  gain  thereon 
is  unauthoriased;  and  that  the  condition  of  the  consular  officer's 
accounts  does  not  justify  the  payment  of  the  drafts. 

The  approval  or  disapproval  of  requisitions  for  funds  is  not  pri- 
marily a  matter  for  the  decision  of  this  office  (act  of  July  81, 1894, 28 
Stat,  909),  but  the  matters  here  involved  are  beyond  this  objection. 
They  concern,  first,  an  officer  drawing  upon  the  United  States  for 
funds  to  be  paid  in  foreign  money  when  he  already  has  through  his 
collections  sufficient  of  such  foreign  moneys  to  apply  them  to  the 
same  purpose  as  the  moneys  drawn  for  are  to  be  applied;  and, 
second,  an  officer  paying  Government  employees  by  drafts. 

Both  propositions  are  such  that  if  permissive  would  suggest  in  the 
interest  of  good  administration  the  immediate  remedying  of  such 
conditions.  The  procedure  is  not  now  permitted,  nor  has  the  past 
pennitted  such  procedure. 

The  consular  regulations  have  required  the  application  of  fees  to 
the  salaries,  allowances,  and  expenses  of  consulates,  and  only  in  the 
event  of  a  deficiency  therein  is  there  authority  to  draw  upon  the 
United  States  for  funds,  and  in  that  event  the  funds  so  received 
have  been  treated  as  advances  to  the  officer  to  be  accounted  for 
accordingly.  The  methods  of  payment  of  obligations  of  the  Grov- 
emment  are  controlled  by  the  Treasury  Department,  and  no  officer 
acting  as  a  disbursing  officer  may  issue  drafts  to  public  creditors  in 
payment. 

The  I>epartment  of  State  in  reply  to  the  auditor  referred  to  the 
provisions  of  the  regulations  as  discretionary  and  not  manda- 
tory,'' and  further  stated  that— 

^It  18  believed,  therefore,  that  the  department  has  full  authority 
to  permit  an  officer,  when  conditions  justify,  to  draw  for  sabiries 
regardless  of  the  fact  that  the  collection  of  fees  may  be  sufti'^  ient  to 
meet  all  items  of  salaries  and  expenses  of  the  office.  Due  to  extra- 
ordinary conditions  such  permission  was  given  to  the  consuls  iu 
Ghreat  mitain  and  elsewhere." 

It  does  not  appear  in  what  form,  when,  and  by  whom  the  permis- 
sion was  given.  The  auditor  reports  that  no  evidence  of  such  per- 
mission has  been  filed  in  his  office. 
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The  rejgnlatioiis  referred  to  are  dedaratoiy  of  eoniid  aooonntrng 
and  good  adniinistratioii,  and  such  diacretion  therein  as  there  may 
be,  in  connection  with  accounting,  is  with  the  acoountiDg  offlksers  of 
the  Treasury  and  not  elsewhere.  The  extraordinaiy  conditions  re- 
ferred to  are  undeistood  to  be  the  war  conditions.  This  office  has 
found  it  necessary,  in  the  absense  of  remedial  legislation  by  Con- 
gress, to  adhere  in  a  number  of  decisions  to  the  accounting  require- 
ments of  the  past  in  foreign-money  transactions  affected  by  war 
conditions.  The  draft  payments  here  adopted  conflict  with  tiiose 
decisions  and  can  not*be  approyed. 

The  drafts  drawn  in  favor  of  the  employees  in  payment  of  salary 
are  invalid.  The  drafts  drawn  for  the  uses  of  the  consular  officer 
himself  were  improperly  drawn  in  the  fuse  of  having  sufficient  fees. 
The  requisitions  may  be  approved  by  you  upon  the  condition  that 
the  proceeds  of  the  drafts  be  taken  up  by  the  consular  officer  in  his 
accounts  as  advances  of  funds,  the  disbursement  of  which  will  be 
subject  to  accounting  requirements  as  heretofore  and  without  re- 
gard to  pennission  granted  to  do  otherwise;  failing  in  which  to  be 
disallowed  in  the  accounts. 

The  Deparbnent  of  State  should  be  informed  accordingly,  so  that 
there  may  be  corrected  immediately  the  pennission  it  may  have 
granted  to  deposit  fees  and  draw  sudii  drafts. 


VBBIBAL  VOWBB  OOIIMISBXOV— BITOOTMBVT  OV  AMET  PUSOnnL. 

Authority  of  the  Secretary  <>f  War  to  assign  the  personnel  of  the  War  Depart- 
ment to  perform  the  autlioiized  work  of  the  Federal  Tower  Commis-siou, 
as  provided  by  the  Federal  water  power  act  of  June  10,  1920,  41  StaL, 
1063,  extends  to  the  entire  personnel  under  hla  control  wbetbar  In  the 
Anaj,  the  field  services,  or  the  offices  and  bnieaus  of  the  War  Department 
In  the  District  of  Oolnmbia. 

Oomptroller  Wandek  to  the  Seeretsry  of  War,  Ootober  4, 1900: 

1  have  your  letter  of  September  28  referring  to  the  Federal  water 
power  act  of  June  10, 1920,  41  Stat.,  1063,  and  re({uestin'x  decision  (1) 
whether  under  authority  of  the  provision  in  section  2  of  the  act  to 
the  effect  that  the  work  of  the  Federal  Power  Commission  shall  be 
performed  by  and  throu^jh  the  Departments  of  War,  Interior,  and 
Agriculture  and  their  engineering,  technical,  clerical,  and  other  per- 
sonnel except  as  may  be  otiiei  wise  provided  by  law,  you  are  author- 
ized to  assign  to  duty  with  the  connnission  officers  and  employees  of 
the  Army  and  of  tlie  various  field  services  under  the  War  Depart- 
meoty  as  well  as  those  employed  in  the  War  Department  in  the  Dis- 
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trict  of  Columbia,  and  (2)  whether  yon  are  authorized  under  the 
proviflioDS  of  section  4  to  detail  to  the  oommission  for  temporary 
duty  in  connection  with  the  inveetigations  provided  for  under  said 
section  officers  and  employees  of  the  Army  and  of  the  various  field 
services  under  the  War  Department,  as  well  as  those  employed  in  the 
War  Department  in  the  District  of  Columbia. 

I  am  of  opinion  that  it  was  the  intent  and  purpose  of  the  provision 
in  section  2  referred  to  in  your  submission  to  authorize  and  empower 
the  Secretary  of  War  to  utilize  in  performing  necessary  work  of  the 
commission  any  of  the  personnel  under  his  control  whether  in  the 
Army,  the  field  services,  or  the  offices  and  bureaus  of  the  War  De- 
partment in  the  District  of  Columbia — subject,  of  course,  to  any  spe- 
eifie  restrictions  which  may  have  been  imposed  by  statute  relative  to 
the  use  of  any  particular  class  of  officers  or  employees.  This  pro- 
vision does  not  contemplate  nor  authorize  the  detail  or  transfer  of 
the  officers  and  employees  to  the  commission.  27  Comp.  Dec.,  27.  It 
Inerely  authorizes  you  to  have  the  authorized  work  of  the  commission 
performed  by  the  officers  and  employees  under  your  control  and 
direction.  With  the  understanding  that  the  phrase  "  assign  to  duty 
with  the  oommission  "  means  only  assign  to  authorized  work  of  the 
commission,"  your  first  question  is  answered  in  the  affirmative. 

Section  4  of  the  act  in  question  provides : 

"  That  the  commission  is  hereby  authorized  and  empowered^ 
"  (a)  To  make  invest i<rations  and  to  collect  and  record  data  con- 
cerning the  utilization  of  the  water  resources  of  any  region  to  be 
developed,  the  water  power  industry  and  its  relation  to  other  indus- 
tries and  to  interstate  or  foreign  commerce,  and  conoeming  the  loca- 
tion, capacity,  development  costs,  and  relation  to  markets  of  power 
sites,  and  whether  the  power  from  Government  dams  can  be  advan- 
tarreously  used  by  the  Ignited  States  for  its  public  purposes,  and  what 
is  a  fair  value  of  such  power,  to  the  extent  the  commission  may  deem 
necessary  or  useful  for  the  purposes  of  this  Act. 

"  ( 6 )  To  cooperate  with  the  executive  departments  and  other  agen- 
cies of  State  or  National  Governments  in  such  investigations :  and  for 
such  purpose  the  several  departments  and  agencies  of  the  National 
Government  are  authorized  and  directed  upon  the  request  of  the 
commission,  to  furnish  such  records,  papers,  and  information  in  their 
possession  as  may  be  requested  by  tne  conmiission,  and  temporarily 
to  detail  to  the  commission  such  officers  or  experts  as  may  to  neces- 
sary in  sudi  investigations.'* 

In  answer  to  your  second  question  you  are  advised  that  the  au- 
thority to  detail  for  the  purpose  indicated  in  said  section  applies  to 
officers  and  employees  of  the  Army  and  of  the  various  field  services 
under  the  War  Department  as  well  as  to  those  employed  in  the  War 
Department  in  the  District  of  Columbia. 

imbs*— 21— VOL  27  22 


Digitized  by  Google 


820 


SiBOIBIOBB  07  THB  OOMPTBOIXBB. 


OOaTEAOTS— SnXCX  Of  PAPSJLS  aOX  AXXACHSD  SO  OOVT&AOl. 

BttCerence  in  a  ooDtract  for  the  purchase  of  motor  tnuto  by  the  Goyemment 
to  certain  idiedalea,  porportlng  to  obligate  the  Gorenunent  to  refiind  to 
the  eoDtractor  any  tax  levied  against  the  trndn,  as  being  on  file  in  the 

oflBce  of  a  depot  quartermaster  of  the  Army,  but  not  attached  to  the  formal 
written  contract  signed  by  tlie  parties  and  tiled  in  the  office  of  Auditor  for 
the  War  Department  as  re<iuired  by  section  3743,  Ilevised  Statutes,  nor  in 
the  Betiimi  Office  of  the  Department  of  the  IntertoY  pnnrotiit  to  the  pro- 
▼laions  of  section  8744,  Berlied  Statutes*  Is  Insufficient  to  make  1Sb» 
schedules  referred  to  a  part  of  the  formal  written  coiitract  so  as  to  change 
the  plain  terms  thereof  l^y  increasing  the  price  of  the  trucks  to  the  GOYOm- 
ment  to  include  tlie  amount  of  the  tax. 
Where  the  phrase  "  in  accordance  with  contractor's  schedule "  is  used  in  a 
ooDtnct  for  purdiase  of  motor  trndB  by  the  Govenunent,  and  seversi 
different  schedules  submitted  In  the  nature  of  alternative  bids  are  tiboa 
.  referred  to,  the  phrase  relates  to  the  description  of  the  trucks  and  not  to 
the  price  thereof,  and  Its  use  does  not  modify  or  qualify  any  provision  In 
the  contract  but  merely  aids  the  contractor  in  the  identihcation  of  the 
tracks  to  be  furnished.  , 

Decision  by  Comptroller  Warwick,  October  4,  1920: 

The  Packard  Motor  Car  Co.  applied  August  25,  1920,  for  a  re- 
vision of  the  action  of  the  Auditor  for  the  War  Department  in  dis- 
allowing by  settlement  dated  March  1,  1020.  claim  No.  609550,  its 
claim  for  $0,351.52  on  account  of  automobile  parts,  supplies,  etc., 
furnished  under  various  contracts  and  orders. 

The  auditor  found  that  claimant  was  entitled  to  credit  for  the  full 
amount  claimed  but  withheld  payment  therefor  because  of  uvcri>ay- 
nients  made  to  claimant  by  I^ieut.  Col.  Daniel  W.  Arnold  under  con- 
tract dated  July  27,  1017,  for  furnishing  4,800  motor  trucks,  said 
overpayments  covering  the  amount  of  the  3  per  cent  sales  tax  im- 
posed under  section  600,  Title  VI  of  the  act  of  October  8,  1917,  40 
Stat.,  316. 

Claimant  contends  that  under  the  terms  of  the  contract  dated  July 
S7, 1917,  the  United  States  agreed  to  pay  the  amount  of  the  tax  in 
question  as  a  part  of  the  purchase  price  of  the  trucks  and  that  there- 
fore the  payments  made  under  that  contract  by  Lieut  Col.  Arnold 
were  correct  and  proper. 

The  proyisions  ox  the  contract  which  are  pertinent  to  a  de- 
termination  of  this  case  are  as  follows: 

"These  articles  of  agreement  entered  into  this  27th  day  of  July, 
nineteen  hundred  and  seventeen,  between  Colonel  A.  D.  "Kniskern, 
Quartermaster  Corps,  United  States  Army,  of  the  first  part,  for 
and  in  behalf  of  the  United  States  of  America,  and  Packard  >iotor 
Car  (^ompany  (a  corporation  existing  under  the  laws  of  tlie  State 
of  Mici)iiran),  of  Detroit,  in  the  county  of  Wayne  and  State  of 
Michigan  (hereinafter  desi^jnated  us  contractor),  of  the  second 
part:  Witness,  That  the  said  parties  do  hereby  mutually  covenant 
and  agree  to  and  with  each  other  (referring  to  any  advertisement, 


Digitized  by  Google 


DBCI8I0VB  OF  THB  OOMFTBOLUSR.  321 

■ 

circular  to  bidders,  and  specifications  hereto  attached  or  referred  to 
herein,  or  pertain iii/x  hereto,  and  to  samples  referred  to  herein  or 
in  said  advertisement,  circular  to  bidders,  or  specifications,  which,. 
80  far  as  they  are  applicable,  form  a  part  of  this  contract)  as  lol- 
lows: 

1.  That  the  said  contractor  shall  furnish  and  deliver  the  fol- 
lowing-named supplies  in  the  manner,  at  the  rates  or  prices,  at  the 
place  or  places  named  herein,  at  the  time  or  times  stated,  and  for 
such  supplies  so  delivered  and  accepted  the  said  contractor  shall 
receive  the  prices  as  specified  below;  and  each  piece  or  article,  or 
package  thereof,  as  the  case  may  be,  shall  be  marked  with  the  con* 
tractor's  name,  date  of  the  contract,  and  depot  of  delivery,  as  di- 
rected by  the  receivinij  officer,  if  practicable,  viz : 

"300  class  B  motor-trnck  chassis,  in  acconlanre  witli  contract- 
or's schedule  L,  on  file  in  office  of  depot  quarterma.ster,  Chicago, 
Illhiois,  equipped  with  wood  wheels,  Q.  M.  tire  steel,  86"  by  5'' 
front  demountable  tires,  36'^  by  dual  rear  demountable  tires 
and  otherwise  as  per  Q.  M.  Corps  specifications,  modified  by  excep- 
tions <^iven  in  contractor's  exliibit  D,  on  file  in  office  of  depot  quar- 
termaster, Chicago,  Illinois,  all  at  a  price  of  $2,803.81  each  net, 
delivered  f .  o.  b.  cars  Detroit,  Michigan.  Delivery :  100  during  Au- 
gust and  200  during  September,  1917. 

1,500  class  B  motor-truck  chassis,  in  accordance  with  contract- 
ors srhedule  11,  on  file  in  office  of  dejpot  quartermaster,  Chicago- 
Illinois,  equij^ped  with  wood  wheels,  Q.  IM.  tire  steel,  30"  l)y  5 
front  demountable  tires,  3C"  by  5."  dual  rear  demountable  tires, 
electric  lighting;  front  and  rear  bumpers,  radiator  guard,  complete 
tool  equipment,  and  otherwise  as  per  Q.  M.  Corns  si)ecifications, 
modified  by  exceptions  given  in  contractor's  Exhibit  r.,  on  file  in 
office  of  the  depot  quartermaster,  Chicago,  Illinois;  all  at  a  price 
of  $3,197.39  each,  net.  delivered  f.  o.  b.  cars,  Detroit,  Miclugan. 
Delivery:  500  during  October,  oOO  during  November,  and  500  dur- 
ing December,  1917. 

''1,200  class  B  motor-tnick  chassis,  in  accordance  with  contract- 
or's schedule  H,  on  file  in  office  of  the  depot  quartermaster,  Chi'.ago, 
Illinois,  with  wood  wheels,  Q.  M.  tire  stool.  WC/'  by  front  de- 
mountable tires,  36"  by  5"  rear  dual  demountable  tires,  electric 
lighting,  front  and  rear  bumpers,  radiator  guard,  complete  tool 
equipment,  and  otherwise  as  per  Q.  M  Corps  specifications,  modi- 
fied by  exceptions  given  in  contractor's  Exhibit  E.  on  file  in  office 
of  the  depot  quartermaster.  Chioairo.  Illinois ;  nil  iit  a  price  of 
$3,107.39  each,  net,  f.  o.  b.  Detroit,  Micliigan.  Delivery:  500  per 
month  during  January  and  February,  balance  by  March  15,  1918. 

**  1,800  class  B  motor-truck  chassis,  in  accordance  with  contract- 
or's schedule  H,  on  file  in  office  of  the  depot  quartermaster,  Chicago, 
Illinois,  with  wood  wheels,  Q.  M.  tire  steel,  36"  by  5"  front  de- 
mountalde  tires,  30"  by  5"  renr  Inal  demountable  tiro^.  electric 
liirhtinir,  front  and  rear  bnn)[)ors,  radiator  guard,  oomplote  tof)l 
equipment,  and  otherwise  as  per  Q.  M.  Corps  .specifications,  modi- 
fied Dy  exceptions  given  in  contractor's  Exhibit  E,  on  file  in  office 
of  the  depot  quartermaster,  Chicago,  Illinois:  all  at  a  price  of 
$3,830.87  each,  delivered  f.  o.  b.  cars,  Detroit,  ^^i^•lligan.  Delivery: 
'2.V)  during  Mnn  h.  50(1  du/ing  Aprilj  600  during  May,  and  balance 
an  or  before  June  iiO,  19 IS. 


Digitized  by  Google 


822  DEOISIOHS  OF  THE  GOMFTBOLLEE. 

Q.  M.  specifications  referred  to  herein  are  known  and  desig- 
nated as  Standard  Specifications  for  Class  A  and  Class  B  Gasoline 
Motor  Trucks,  May.  1917,  approved  by  the  Quartermaster  General." 

The  contractor's  schedules  L  and  H  referred  to  in  the  contract 
"were  neither  embodied  in  nor  attached  to  the  formal  contract,  but 
it  is  assumed  for  the  purpose  of  this  decision  that  they  did  ac- 
company and  were  made  a  part  of  claimant's  ori|final  proposal. 
Said  schedules  are  as  follows : 

"  SOHEDOU  H. 
**iCoveHMg  Olau  B  Army  motor  tmckt  wUhout  hodiet,) 

PACKARD  £  CHASSIS  OMLY  WITH  AltMY  SPECLAL  EQUIPMENT  AS  I'EB 
QUABTERMASTER  GSNEBAL'S  8FBGIFIGATI0NS  ON  GLASS  B  MOTOR 
TRUCKS,  DATED  MAT,  1917,  EZGBPTI0H8  FILED  AS  ENUMERATED  IN 
EXHIBIT  E. 

"  Deliveries  of  all  types  or  class  under  this  bid  to  be  scheduled 
at  a  rate  not  to  exceed  500  trucks  per  month. 

**Ddiyerie8  under  schedule  H  to  begin  October,  1917,  provided 
order  is  received  prior  to  August  10th,  1917. 

"All  prices  f.  o.  b.  Detroit,  J^iichigan. 

"  Tender  schedule  H : 

**  First.  Ordered  prior  to  August  10th,  1917,  and 
Second.  Not  to  exceed  500  trucks  per  month,  beginning  October, 
1917,  and 

Third.  Not  to  exceed  ZflOO  trucks  (orders  under  all  schedules 

included). 

Price.  Three  thousand  one  hundred  ninety-seven  dollars  thirty- 
nine  cents,  each,  $3,197.39. 
^  Under  schedule  H : 

"  First.  Ordered  after  August  10th,  1917,  or 

"  Second.  On  order  in  excess  of  8,000  trucks  (orders  under  all 

schedules  included). 

"  Price  quoted,  three  thousand  eight  hundred  thirty-six  dollars 
eighty-seven  cents  each,  $3,830.87. 

"Packabd  Motor  Car  Company. 
^Manaobb  Thuok  Sales  Dbpabxmbnt.^ 

''SCHEDULB  Im 

"{Covering  Class  B  Army  motor  trucks  without  bodies.) 

FACKABD  STAKDARD  B  CHASSIS  OHLT  AS  IBft  OUABIBRMASIBB  GBNBRAL's 

SPECTFICATIONS  ON  CLASS  B  MOTOR  TRUCKS,  DATED  HAT,  1S17,  BX- 
CEFTIONS  AS  ENUMERATED  IN  EXHIBIT  D. 

''Deliveries  of  all  types  or  class  under  this  hid  to  be  scheduled 

at  a  rate  not  to  exceed  500  trucks  per  month. 
"Dc^veries  under  schedule  L  to  betrin  in  October,  1917,  provided 

order  is  received  prior  to  Au^jjust  Itith,  ldl7. 
''All  prices  f.  o.  b.  Detroit,  Michigan. 
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Under  schedule  L: 
''First.  Ordered  prior  to  August  10th,  1917,  and 
"  Second.  Not  to  exceed  500  trucks  par  month,  beginning  October, 

1917,  and 

Third.  Not  to  exceed  ZfiOO  trucks  (orders  under  all  schedules 

included). 

**  PrwCy  two  thousand  eight  hundred  three  dollars  eighty-one  cents 
each,  $2,803.81. 

"Under  schedule  L: 

"First.  Ordered  after  August  10th,  1917,  or 

"  Second.  On  order  in  excess  oi  3,000  trucks  (orders  under  all 
schedules  included). 

^Price  quoted^  three  thousand  three  hundred  sixty-four  dollar* 
fifty-seven  cents  each,  $3,364.57. 

Packasd  Motob  Cab  G>ifPANT, 
^  Manaobb  Tbuck  Sales  Depabtmsmt." 

It  will  be  observed  that  neither  the  contract  itself  nor  these  sched- 
ules make  any  mention  of  or  reference  to  the  sales  tax.  However, 
another  paper,  which  also  accompanied  the  original  proposal,  but 
which  was  neither  attached  to  the  formal  contract  nor  specifically 
referred  to  therein,  reads: 

*^Note8,'^A.^^\y  'mg  to  all  schedules  in  this  bid— 
1.  pelivenes  (on  all  schedules  under  this  bid)  are  subject  to  the 

following: 

"<7.  Our  ability  to  secure  in  sufficient  time  the  material  and  labor 
necessary  to  till  any  and  all  awards  we  may  receive  under  this  bid. 

"  h.  llres,  strikes,  accidents,  or  other  contingencies  beyond  our 
control. 

c.  Our  outstanding  bids  for  trucks  to  other  departments  of  the 
United  States  Government. 

"  2.  The  probability  of  increase  in  the  priro  of  tiros  makes  it  neces- 
sary to  provide  that  the  quotation  of  truck  prices  in  all  schedules  be 
increased  or  decreased  by  the  amount  of  such  increase  or  decrease,  if 
any,  in  tire  prices  between  June  5th,  1917,  and  the  date  of  any  award. 

*8.  If  the  United  States  Government  shall  levy  any  tax  against 
truclffl  which  may  be  purchased  under  this  bid,  the  purchaser  agrees 
to  pay  or  remit  tlie  amount  of  such  tax. 

"  Packard  Motor  Car  Company, 
"Manager  Truck  Saij:s  DErAirr.MEXT." 

In  a  decision  of  this  office  dated  January  2(i.  1020.  Comp.  Dec. 
5^,  it  was  held  that  the  lepjal  obligation  of  the  (Government  under  a 
contract  such  as  the  one  now  under  consideration  was  fixe<l  by  the 
terms  of  the  formal  contract  reduced  to  \vritin<i  and  sig^ned  at  the 
end  thereof  by  the  contract inir  parties  as  required  by  section  3744, 
Revised  Statutes,  and  that  neither  the  proposal  nor  any  other  papers 
not  specifically  referred  to  in  said  fonnal  contract  and  expressly 
made  a  part  thereof  could  be  accepted  to  change  the  x^lain  ternia  of 
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tiie  formal  contract  or  to  increase  the  Government's  liabilities  there- 

miller. 

Said  section  of  the  Revised  Statutes  provides: 

"  Sec.  3744.  It  shall  be  the  duty  of  the  Secretary  of  War,  of  the 
Secretary  of  the  Navy,  and  of  the  Secretary  of  the  Interior,  to  cause 
and  require  every  contract  made  by  them  severally  on  behalf  of  the 
Government,  or  by  their  officers  under  them  appointed  to  make  such 
contracts,  to  be  reduced  to  writing,  and  signed  by  the  contracting 
])arties  witli  their  names  at  the  end  thereof;  a  copy  of  whicli  shall  be 
filed  by  the  officer  makinpr  and  si/G^ing  the  contract  in  the  Returns 
Office  of  the  Department  of  the  Interior,  as  soon  after  the  contract 
is  made  as  possible,  and  within  thirty  days,  together  with  all  bids, 
offers,  and  proposals  to  him  made  by  persons  to  obtain  the  same^  and 
with  a  copy  of  any  advertisement  he  may  have  published  inviting 
bids,  offers,  or  proposals  for  the  same.  All  the  copies  and  papers  in 
relation  to  each  contract  shall  be  attached  together  by  a  riobon  and 
seal,  and  marked  by  numbers  in  regular  order,  according  to  the 
number  of  papers  composing  the  whole  return." 

It  was  also  held  in  said  decision  that  the  reference  in  the  formal 
contract  to  any  advertisements,  circulars  to  bidders,  and  speciiica- 
ti<jns  had  no  application  to  the  contractor's  proposal. 

Claimant  states  that  the  case  now  under  consideration  dilTers  from 
the  one  which  was  the  basis  of  the  decision  in  !26  Comp.  Dec,  592,  in 
that  the  contract  in  this  case  makes  specilic  reference  to  schedules  L 
and  H,  and  the  contention  is  made  that  such  reference  operates  to 
incorporate  the  terms  of  the  proposal,  including  the  "Notes"  herein- 
before quoted,  into  the  formal  contract. 

The  contract  refers  to  the  schedules  as  hein<r  "on  file  in  the  ollice 
of  depot  quartermaster,  Chicago,  Illinois."  1  hey  wt  re  not  attudied 
to  the  formal  contract  which  was  signed  b}'  the  chiiniaiit  and  filed  in 
the  office  of  the  Auditor  for  the  War  Department  as  re(iuired  by  the 
provisions  of  section  3743,  Revised  Statutes,  us  amended  by  the  act 
of  July  31,  1894,  28  Stat.,  210;  neither  are  thev  iunong  the  copies  of 
papers  filed  in  the  Returns  Office  of  tlie  Department  of  the  Interior 
pursuant  to  the  provisions  of  section  3744,  Revised  Statutes,  and  the 
contracting  officer.  Col.  A.  D.  Kniskern,  in  an  affidavit  now  on  file  in 
said  office,  swore  that  the  papers  therein  filed  "  include  all  those 
relating  to  the  said  contract,  as  required  by  the  statute  in  such  case 
ma<le  and  provided." 

It  is  contended  that  a  c<mtractor  is  not  responsible  for  neglect  or 
failure  of  the  contracting  officer  to  perform  the  duty  imposed  upon 
him  under  the  law  with  respect  to  the  filing  of  the  contract  and 
papers  pertaining  thereto,  but  in  the  case  now  imder  consideration 
the  contracting  officer  did  properly  file  the  formal  contract,  which 
was  signed  at  the  end  thereof  by  the  contracting  parties,  and  it  was 
the  duty  of  the  contractor  before  signing  said  formal  contract  U>  see 
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that  all  f^e  terms  agreed  upon  were  clearly  set  forth  therein  or  in 
papers  attached  thereto  and  specifically  made  a  part  thereof. 

The  principal,  if  not  tihe  only,  purpose  of  the  law  in  requiring  that 
the  terms  of  a  contract  diall  be  reduced  to  writing,  signed  by  the 
parties  at  the  end  thereof,  and  filed  in  the  auditor's  office,  is  to  prevent 
tends  and  perjuries  by  providing  one  specific  and  clearly  defined 
instrument  to  be  available  for  use  as  the  basis  of  settlement  of  all 
claims  under  the  contract.  To  hold  that  parole  evidence,  or  papers 
not  attached  to  the  contract,  can  be  accepted  to  change  or  modify  the 
plain  provisions  of  the  contract  and  to  impose  upon  the  Government 
obligations  not  assumed  under  the  contract  would  defeat  the  very 
purpose  of  the  law. 

In  the  case  here  presented  it  is  noted  that  the  contract  expressly 
provides  that  the  "contractor  shall  receive  the  prices  as  specified 
below,"  an<]  definitely  fixed  prices  for  each  truck  are  specified 
below  "  in  the  contract  There  is  no  ambiguity  in  the  terms  of  the 
contract  as  to  the  prices  to  be  paid.  The  provisions  with  reference 
to  price  are  so  dear  and  specific  that  there  is  no  necessity  nor  author- 
ity for  resorting  to  papers  or  other  evidence  aliunde  to  determine 
the  price  to  be  paid  by  the  Government. 

From  an  examination  of  the  four  paragraphs  of  the  contract  in 
which  the  phrase  ^  in  accordance  with  contractor's  schedule  is  used, 
and  considering  the  position  in  which  the  phrase  appears,  I  think 
the  only  reasonable  inference  is  that  said  phrase  was  intended  to 
relate  to  the  description  of  the  trucks  and  not  to  the  price  thereof 
and  was  referred  to  not  for  the  purpose  of  modifying  or  qualifying 
any  provision  in  the  contract  but  merely  to  aid  the  contractor  in  the 
identification  of  the  trucks  to  be  furnished — several  different  sched- 
ules having  been  submitted  in  the  nature  of  alternative  bids.  There- 
fore, even  if  it  could  be  held  that  the  reference  makes  the  schedule 
a  part  of  the  contract  it  could  do  so  only  for  the  purpose  specified; 
that  is  to  say,  the  identifioation  of  the  trucks.  In  this  connection 
see  Woodruff  v.  Hough,  91  U.  S.,  696;  and  Guerini  Stone  Company 
V.  Carlin,  240  U.  S.,  264,  277. 

In  the  brief  submitted  by  the  claimant  mn<  h  stress  is  laid  upon  the 
fact  that  the  Government  obtained  a  reduction  from  the  price  as 
fixed  in  the  contract  for  the  1,800  trucks  last  delivered.  And  it  is 
contended  that  the  only  authority  for  the  reduction  was  the  reference 
in  the  contract  to  contractor's  schedules.  It  appears,  however,  that 
the  proposal  relative  to  reduction  in  price  was  made  not  in  the 
Bchodule  nor  in  the  notes  hereinbefore  quoted  but  in  a  letter  of 
explanation  dated  June  8,  1917.  The  paragraphs  in  said  letter 
relative  to  this  matter  read: 

"  Definite  prices  are  quoted  only  on  an  aircrTrfrate  total  of  8,000 
trucks  and  for  acceptance  prior  to  August  10,  1917,  for  the  reason 
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that  under  present  disturbed  conditions  it  is  impossible  lor  us  to 

anticipate  in  advance  our  costs  for  labor  and  materia]^ 

"  In  the  prices  quoted  for  order's  beyond  an  aggregate  total  of  3,fX)0 
trucks  or  on  orders  received  aftor  August  10,  1917,  allowance  has 
been  made  for  some  rise  in  our  costs.  Should  an  order  be  offered  to 
us  in  excess  of  the  aggregate  total  of  3,000  trucks  or  after  August  10, 
1917,  we  will  then  quote  prices  less  than  those  offered  in  the  bid 
provided  the  cost  to  us  of  labor  and  material  permits.'* 

On  January  3, 1918,  before  any  of  the  last  1,800  trucks  had  been 
delivered,  the  contractor's  attention  was  invited  to  the  letter  of  June 
8, 1917,  and  it  was  requested  to  state  what  reduction  in  price  would 
be  made  on  said  trucka  Thereafter  several  letters  passed  between 
the  contractor  and  the  Quartermaster  Department,  and  as  a  result 
thereof  a  supplemental  contract  dated  F^ruaiy  12,  1918,  prior  to 
the  delivery  of  any  of  said  trucks,  was  entered  into  providing  for  a 
specific  reduction  in  price  of  these  trucks  and  for  the  fqmishing  of 
certain  towing  cables  at  prices  therein  stipulated.  Said  contract 
was  filed  in  the  office  of  the  Auditor  for  the  War  Department  and 
a  copy  thereof  in  the  Returns  Office. 

From  the  facts  herein  set  forth  it  is  apparent  that  the  proposition 
with  reference  to  the  payment  of  the  tax  is  not  upon  an  equal  foot- 
ing with  the  pro]v  !t*on  relative  to  reduction  in  price.  The  au- 
thority for  the  reduction  in  price  is  not  the  reference  in  the  original 
contract  to  contractor's  schedules,  but  the  supplemental  agreement 
dated  February  12. 1918. 

In  view  of  all  the  facts  in  this  case  and  for  reasons  set  forth 
herein  and  in  the  decision  of  January  26t,  1920,  26  Comp.  Dec.,  502, 
I  am  constrained  to  hold  that  there  was  no  legal  obligation  on  the 
United  States  to  pay  the  amount  of  the  tax  involved,  and  that  the 
payments  made  on  that  account  were  made  without  authority  of 
law  therefor,  and  that  the  amount  thereof  is  now  a  proper  charge 
or  set-oif  against  any  amounts  otherwise  found  due  the  claimant. 

The  action  of  the  auditor  is  affirmed. 


TEA17SP0&TATI0N  07  I)£P£HD£NTS— ABMY  OFFICERS. 

tectton  12  of  tbe  act  of  May  18, 19S0,  41  Stat,  6M,  providing  for  tranaporta- 

Uon  of  dependents  of  Army  offloers  maklnt;  a  permanent  change  of  stntloo, 
contemplates  that  transportation  In  kind  shall  ho  furnished  by  the  Govorn- 
ment  whenever  practicable,  and  can  not  be  construed  to  authorize  u  pay- 
ment to  the  officer  on  a  commutation  basis  nor  a  reimbursement  for  amount 
actaally  expended  wliere,  at  the  ofllcer*B  own  electlOD,  tala  funlly  uaee  a 
means  of  transportation  other  than  that  which  woald  have  heen  famished 
ty  the  Gorerninent 
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OtaptMllw  Wtrwltk  to  tlw.legreUry  of  War,  Ootobor  0,  lB90s 

By  your  mdoraement  ol  September  37  decision  is  requesttSd  whether 
under  the  proyiiion  in  «eoticNi  12  of  the  act  of  May  18,  1920,  41 
Stat.,  604,  hereinafter  quoted,  an  officer  of  the  Army  who  on  change 
of  station  transports  his  family  from  the  old  to  the  new  station  by 
means  of  his  own  aatomobile  is  entitled  to  payment  in  the  amount 
which  it  would  have  cost  the  Ch>Teniment  to  have  furnished  the  trans- 
portation by  railroad. 

The  section  in  question  prorides: 

"  That  hereafter  when  any  commissioned  officer,  •  •  ♦  having 
a  wife  or  dependent  child  or  children,  is  ordered  to  make  a  per- 
manent chan^^e  of  station,  the  United  States  shall  furnish  transporta- 
tion in  kind  from  funds  appropriated  for  the  transportation  of  the 
Army,  *  *  *  to  his  new  station  for  the  wife  and  dependent 
child  or  children :    •  * 

This  law  expressly  authorizes  the  furnishing  of  transportation  in 
kind  only,  and  while  this  mi«;ht  under  certain  circumstances  be  hold 
to  authorize  the  reimbursement  of  an  amount  actually  expended  by 
an  officer  for  necessary  transportation  which  through  no  fault  of  his 
own  could  not  have  been  furnished  bv  the  (iovernment,  it  can  not 
be  construed  in  any  case  to  authorize  a  payment  to  tlie  officer  on  a 
commutation  basis  nor  a  reimbursement  for  amount  actually  ex- 
pended where,  at  tlie  oflu-er's  own  election,  his  family  used  a  means 
of  transportation  other  than  that  which  would  iiave  been  furnished 
by  the  Government. 

The  question  submitted  is  answered  in  the  negative. 


unmnoarr  ov  vmmM  nr  thi  oiAsmzni  ma  ibsyiob. 

Where  en  employee  in  the  classified  civil  servioe  retired  under  provisions  of 

the  act  of  May  22,  1920.  41  Stat.,  614,  dies  after  retirement  but  before  the 
amount  of  annuities  paid  him  balances  or  exceeds  the  nniouiit  of  deduc- 
tions from  his  basic  salary,  pay,  or  compensation  with  interest  thereon 
comiwanded  annually  up  to  date  of  retirement,  the  remainder  of  the  unpaid 
axnoont  to  his  credit  In  the  letfranait  fund  Is  to  be  treated  as  a  principal 
on  •wtkik  interest  Is  to  be  computed  and  compounded  annnally  as  pro* 
Tided  by  the  act  tnun  date  of  rstUement  to  dato  of  death.  <2T  Oomp.  Do& 
240,  modified.) 

Comptroller  Warwick  to  the  Secretary  of  the  Interior,  October  5,  IMO: 

I  have  your  letter  of  September  27,  1920,  relative  to  the  oompata- 
tion  of  interest  in  connection  with  retirement  deductions  which  was 
the  matter  of  a  decision  to  you  by  this  ofllce,  September  15,  1920, 
27  Comp.  Dec.  249. 

Tou  suggest  in  connection  with  the  disoontinunnce  of  an  annuity 
to  a  disabled  employee  because  of  recovery,  that  the  employee  may 
not  be  restored  to  his  former  position  in  the  classified  service.  This 
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will  be  equivalent  to  a  resignation  or  dismiaeal  from  the  Btsrnob  and 
refunds  to  authoriaed  aooordingly,  but  does  not  affect  the  piooednie 
for  computation  of  interest  as  outlined  in  said  deciaion  where  annnity 

payments  are  involved. 

You  also  suggest  in  connection  with  the  determination  that  the 
accumulation  of  interest  terminates  with  the  retirement  of  an  em- 
ployee, the  question  may  be  affected  by  the  provision  of  the  act  if 
the  retired  employee  dies  before  receiving  in  annuities  an  amount 
equivalent  to  the  total  amount  of  salary  deductions  with  interest 
compounded  up  to  the  time  of  death,  the  ezceas  shall  be  paid  to  the 
legal  representatives. 

The  provisions  of  section  11  of  the  act  of  May  22,  1&20,  41  Stat., 

619,  in  connection  with  employees  absolutely  separated  from  the 

service  before  retirement,  authorize  the  return  of  deductions  with 

accrued  interest  at  4  per  cent  per  annum  compounded  on  June  30 

of  eaQli  fiscal  year.    In  the  case  of  the  death  of  an  annuitant  the 

provisions  are  as  follows: 

"  *  *  *  and  in  case  an  annuitant  shall  die  without  having  re- 
ceived in  annuities  an  amount  equal  to  the  total  amount  of  the  deduc- 
tions from  his  or  her  salary,  pay,  or  compensation,  together  with 
interest  thereon  at  4  per  centum  per  annum  oompoundra  as  herein 
provided  up  to  the  time  of  his  or  her  death,  the  excess  of  the  said 
accumulated  deductions  over  the  said  annuity  payments  shall  be  paid 
in  one  sum  to  his  or  her  legal  representatives  upon  the  establishment 
of  a  valid  claim  therefor ;  •    *  *" 

This  does  not  continue  in  general  interest  on  deductions  after  re- 
tirement, and  little  would  be  accomplished  by  doing  so  in  what  will 
probably  bo  the  majority  of  cases,  of  annuity  payments  balancing 
and  ex(oeiliii<j:  detiuctions  with  compound  interest.  In  the  case  of 
the  death  of  tlie  retired  employee  before  the  deductions  are  so 
balanced  or  exceeded,  to  which  the  stipulation  expressly  applies,  it 
is  complied  with  by  treatinp^  the  unpaid  amount  as  a  principal  on 
which  interest  is  to  be  computed  and  compounded  from  the  date  of 
retirement  to  thite  of  death. 

The  de(  ision  of  this  office  SeptemV)er  15,  1920,  27  Comp.  Dec.  249, 
is  eupplemented  and  modified  to  this  e  .tent. 


FUBUO  KOHITB— XIABHITT  Ot  OFVIOXBS  VOS  8AVSKBBPIH0. 

Under  section  3C17.  RevlBed  Statutes,  nn  ofllcor  of  the  Goveminent  charfrcfl  with 
the  (hity  of  safely  keeplnfr  nnd  pnyinp  over  pulilic  nionoy,  may  not  l)e  re- 
lieved from  liability  by  executive  action  alone  when  tlie  money  is  stolen 
while  In  his  posfieBston  without  fault  od  his  pnrt,  but  release  from  the 
necessity  of  replacing  the  8to1«i  funds  may  be  afforded  the  officer  only  by 
action  of  the  Court  of  Claims  under  s.  •  tlons  l  ir,  and  147  of  the  Judicial 
Code,  act  of  March  3, 1911. 30  Stat.,  1137,  ur  through  congressional  action. 
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OtaytroUir  Wanrldc  to  th6  iMKtafy  of  War,  0«tob«r  i,  IMO: 

I  have  your  letter  of  the  1st  instant  requeeting  my  deddon  of  a 
qnestion  presented  by  you  as  follows: 

**!  am  transmitting  herewith  the  papers  in  the  case  of  Captain 
Frank  J.  McCormack,  the  officer  in  cbarffe  of  the  sales  commissary 
at  Atlanta,  Qeor^a.  On  April  7, 1920,  public  funds  to  the  amount  of 
$1,81.*^. 79  "were  stolen  from  the  commissary's  safe.  A  majority  of  the 
board  of  oflicers  appointed  to  investigate  tlie  theft  recommencled  that 
Captain  F.  J.  McCormack,  Q.  M.  C,  the  officer  in  charge  of  the  sales 
oommifisaxy,  be  held  accountable  for  the  loss  of  the  public  funds  in 
the  amount  of  $1,818.79.  Howeyer,  in  view  of  the  extenuating  cir- 
cumstances in  connection  with  the  thdft,  and  the  heavy  burden  in 
thp  way  of  official  duties  being  performed  by  Captain  McCormack,  as 
outlined  in  paragraph  *  m '  of  '  Findings,'  it  was  recommended  that 
he  be  relieved  from  the  necessity  of  replacing  the  funds. 

"I  have  approved  this  recommendation.  WiU  you  be  kind  enouffh 
to  let  me  have  your  opinion  as  to  whether  Captain  McCormack  can  be 
released  from  the  necessity  of  replacing  these  funds  by  executive 
action  ? " 

Paragraph  "  m  of  the  findings  of  the  board  of  officers  appointed 
to  investigate  and  report  upon  the  conditions  in  connection  with  the 
theft  of  these  funds,  reads  as  follows : 

"  That  Capt.  F.  J.  McCormack,  the  officer  in  diarge  of  the  sales  com- 
missar\\  has — in  addition  to  that  duty — various  other  duties  that 
require  iiis  attention,  viz:  Officer  in  charge  of  receiving  and  shipping 
section,  officer  in  charge  of  clearing  house,  officer  in  charge  of  baling 
section,  officer  in  diarge  of  cooperage  section,  officer  in  charge  of  over- 
seas section,  officer  in  charge  of  L.  G.  L.  shipping  rooms  (there  are 
two  of  these  located  in  widely  separated  places  in  the  "warehouse — 
one  fr)r  subsistence,  and  one  for  other  supplies).  These  duties  Iveing 
multitudinous  no  doubt  prevented  Capt.  McCormack  from  giving  as 
close  supervision  to  the  .sales  commissary  as  he  desired." 

Section  3617,  Revised  Statutes,  provides: 

"The  gross  amount  of  all  moneys  received  from  whatever  .source 
for  the  u.se  of  the  United  States,  except  as  otherwise  provided  in  the 
next  section,  shall  be  paid  by  the  officer  or  agent  receiving  the  same 
into  the  Treasury,  at  as  early  a  day  as  practicable,  without  any  abate- 
ment or  deduction  on  account  of  salary,  fees,  costs,  charges,  expenses, 
or  claims  of  any  description  whatever." 

Capt.  McCormack  was  an  officer  of  the  United  States  in  charge  of 
tlie  sah's  commissary  at  Atlanta,  Ga.  The  moneys  which  came  into 
his  hands  from  the  sales  commissary  were  public  funds  of  the  United 
States.  Under  the  law  it  was  his  duty  to  pay  them  into  the  Treasury 
of  the  United  States  without  any  abatement  or  deduction  on  account 
'  of  claim  of  any  description  whatsoever.  In  1  Comp.  Dec,  191,  it  was 
held  that^ 

''An  officer  charged  with  the  duty  of  safelv  keeping  and  paymg 
ever  public  money  is  not  relieved  from  liability  although  it  is  d»- 
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stroyed  by  fire  while  in  his  pomwiHrioii  and  wifthout  negligence  on 
his  part" 

It  is  the  view  of  this  crfBoe  that  Gapt.  McGonnack  must  aocount 
to  the  Treasury  of  the  United  States  for  these  funds  unless  relieved 
therefrom  by  action  in  the  Court  of  Claims  under  sections  145  and 
147  of  the  Judicial  Code,  act  of  March  3,  1911,  36  Stat.,  1187,  or 
through  congressional  action.  Under  the  law,  he  can  not  be  released 
from  the  necessify  of  replacing  these  funds  by  executive  action  alone. 

The  question  submitted  is  answered  accordingly. 


BTOBAV  OV  WA&  BI8K  XHSUBAKCE-^BSXABUBEMSKT  01  XBDICAL 

STAVF. 

Tbe  Bnreaa  of  War  Rtdc  Iiurannce  lias  autiunrlty  to  establlsli  its  own  medloal 

staff  for  the  purpose  of  making  medical  examinations  prellmlnftry  to  ad- 
mitting applicflnts  to  tlie  benefits  of  thv  war  risk  insurance  act  or  to  .uiuils- 
slon  of  l)enotlriarit>s  to  medical,  surgical,  or  hosi>itnl  treatment  allowed 
them  by  tlie  act  and  to  pay  the  medical  ollicers  from  the  appropriation 
proiided  for  medtcal  examinations  for  the  bnrean. 

'  Comptroller  Warwick  to  the  Secretary  of  the  Treasoryf  October  7,  1920: 

I  have  your  letter  of  October  6,  1920,  requesting  decision  whether 
a  medical  staff  for  the  Bureau  of  War  Risk  Insurance  may  be  organ- 
ized and  maintained  by  the  bureau  in  the  14  regional  districts  that 
are  now  being  operated  by  medical  officers  of  the  Public  Health 
Service.  Tlie  proposed  bureau  organization  is  for  the  purpose  of 
taking  over  the  work  of  making  medical  examinations  for  the 
bureau  which  is  now  being  done  bv  Public  Health  Service  officers 
as  agents  of  the  bureau  and  the  resulting  expense  paid  from  aHot- 
ments  of  the  bureau  appropriation  for  medical  services  made  to  the 
Public  Health  Service. 

I  understand  from  your  sul)mission  that  the  purpose  of  the  pro- 
posed medical  organization  for  the  bureau  is  not  to  take  over  from 
the  Public  Health  Service  the  medical  care  and  treatment  of  patients 
of  the  bureau,  but  to  take  over  the  work  of  making  medical  exami- 
nations preliminary  to  admission  to  the  benefits  of  tlic  war  risk 
insurance  act,  or  to  admission  of  beneficiaries  to  medical,  surgical, 
or  hospital  treatment  allowed  to  them  by  the  act. 

The  act  of  June  5,  1920,  41  Stat.,  881,  appropriates  under  the 
headings  "Bureau  of  War  Risk  Insurance  •  ♦  •  Medical  and 
Hospital  services,"  for"  medical  examinations,"  and  provides  that  the 
appropriation  thus  made  shall  be  disbursed  by  the  bureau.  Allot- 
ments from  the  appropriation  to  the  Public  Health  Service  to  be 
expended  by  it  for  the  purposes  of  the  appropriation  are  provided 
for.  While  the  Public  Health  Service  is  thus  recognized  by  law  as 
an  agency,  of  the  bureau  for  the  purposes  of  the  appropriation, 
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which  include  the  makiii^^  of  medical  examinations,  there  is  nothing 
in  the  statute  which  would  make  that  agency  exclusive  for  that  pur- 
pose, or  prevent  tlie  bureau  from  c.'^tahlishinfr  its  own  medical  staff 
to  take  over  such  examinations.  Kesponsibility  for  the  results  of 
medical  examinations  rests  ui)on  the  director  of  the  bureau,  and  the 
broad  terms  of  the  appropriation  permit  an  administrative  choice 
of  the  agency  for  making  the  examination. 

I  see  no  legal  objection  to  payment  of  the  proposed  stall  of 
medical  officers  of  the  bureau  from  its  appropriation  for  making 
medical  examinations  if  such  a  staff  shall  be  organized  and  em- 
ployed for  that  purpose. 


TESIONATIOH  OP  PEDEBAL  COHTBOL  OP  EAILBOADS— PAYMENT  OP 

Under  section  209,  paragraph  (g),  of  the  act  of  Febniarv  28,  1920,  41  Stat,  466, 
providing  certain  punrantlea  as  to  Income  to  tlie  cnrrlers  for  a  period  of 
six  months  afttT  termination  of  Fe<leral  control  of  railroads,  there  is  no 
authority  to  make  advance  or  partial  payments  of  the  amount  found 
neceanuT  to  mafee  good  tbe.gnanuiCp,  Imt  only  ons  i»tpnieiit  in  each  case 
shall  be  made  and  not  until  the  carrier  has  snbmitted  its  entire  daln 
under  the  guarnnty  and  the  Interstate  Coninierce  Commission  has  ascer- 
tained the  full  aninunt  diu'  tliprcoii  mid  cprtlflod  that  amount  to  th*-  Sr»<  re- 
tary  of  the  Treasury  for  payment,  which  is  to  be  accomplished  as  soon  as 
practicable  after  expiration  of  the  ^aranty  period. 

Under  ssetton  200,  paragraph  (h),  of  the  act  of  Fsbmary  28, 1020, 41  Stat,  408, 
authorizing  advances  to  be  made  to  carriers  during  the  period  of  aix 
months  after  termination  of  Fo<lpral  control  of  railroads  that  the  Covem- 
inent  jniaranteos  certain  incomes,  all  ai)pli<  ations  for  advances  lilod  prior 
to  September  1.  1920,  may  be  received  by  the  Interstate  Commerce  Com- 
mlMloD  and  payments  made  thereon  althoogfa  necessary  action  by  the 
ccMnmlarion  and  the  Treasnry  Department  may  delay  payment  nntil  after 
termination  of  the  guaranty  period,  provide<l  tlu>  advances  are  necessary 
to  enable  the  carriers  making  application  to  meet  their  tin-d  (•linr?ros  and 
operating  expenses  during  the  guaranty  period  and  the  other  couUitioos 
of  the  statute  have  been  fulfilled. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  October  7,  1920: 

I  have  your  letter  of  September  27  transmittin^r  two  certilicates 
which  have  been  submitted  to  you  by  ^Ir.  B.  H.  Meyer,  as  chairman, 
Division  4  of  the  Interstate  Coniiiierce  Commission. 

My  decision  is  requested  wliother  you  are  autliorized  under  tlie 
provisions  of  para<:niph  {<z)  of  section  '209  of  the  act  of  February 
28,  1920,  41  Stat.,  4C6,  to  make  payment  on  the  certiiicates  as  sub- 
mitted. 

The  act  in  question  provides  nmon^r  other  things  for  the  termina- 
tion of  Federal  control  of  raiiruads  and  systems  of  transportation 
on  March  1, 1920. 


Digitized  by  Google 


332  fiBOisioirs  of  thb  oomftrolles. 

Section  209  of  the  act  proAnrles  for  certain  guaranties  to  the  cur- 
riers for  a  period  of  six  months  after  termination  of  Federal  control. 
With  reference  to  said  guaranties  paragraphs  (g)  and  (h)  of  the 
section  provide : 

» 

"(g)  The  Ck>in]lU8sion  l^ball,  as  soon  as  practicable  after  the  expi- 
ration of  the  «ruaranty  period,  ascertain  and  certify  to  the  Secretary 
of  the  Treasury  tlie  several  amounts  necessary  to  malve  <r(X)d  the 
foregoing  guaranty  to  each  carrier.  The  Secretary  of  the  Treasury 
vs  herebjy  authorized  and  directed  thereupon  to  draw  warrants  in 
favor  of  each  such  carrier  upon  the  l*rea8ury  of  the  United  States, 
for  the  amount  shown  in  such  certificate  as  necessary  to  make  good 
such  iruaraiity.  An  amount  suflicient  to  pay  such  warrants  is  hereby 
ap])ropriated  out  of  any  money  in  the  Treasury  not  otherwise  ap- 
propriated. 

^  (h)  Upon  application  of  any  carrier  to  the  Commiadon,  asking 
that  daring  the  guaranty  period  there  may  be  advanced  to  it  from 

time  to  time  such  sums,  not  in  excess  of  the  estimated  amount  neces- 
sary to  make  good  the  guaranty,  as  are  necessarv  to  enable  it  to  meet 
its  fixed  charges  and  operating  expenses,  the  C  onmiission  may  cer- 
tify to  the  Secretary  of  the  Treasury  the  amount  of,  and  times  at 
which,  sach  advances,  if  any,  shall  bd  made.  The  Secretary  of  the 
Treasury,  on  receipt  of  such  certificate,  is  authorised  and  directed 
to  make  the  advances  in  the  amounts  and  at  the  times  specified  in  the 
certificate,  upon  the  execution  by  the  carrier  of  a  contract,  secured  in 
such  manner  as  the  Secretary  may  determine,  that  upon  final  determi- 
nation of  the  amount  of  the  guaranty  provided  for  by  this  section 
such  carrier  will  repay  to  the  United  States  any  amounts  which  it  has 
received  from  such  advances  in  excess  of  the  guaranty,  with  interest 
at  the  rate  of  6  per  centum  per  annum  from  the  time  such  excess  was 
paid.  There  is  hereby  appropriated,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  a  sum  sufficient  to  enable  the  Secre- 
tary of  the  Treasury  to  make  the  advances  referred  to  in  this  sub- 
division." 

One  of  the  certificates  submitted,  No.  A-S46,  is  as  follows: 
^  Iktebstate  Cohuesce  Commission,  Washingtok, 

«  Certificate  No.  A-ii46. 

CUBIU'JJ'lOATB  OF  XNTEBSTATB  CDMMKRGB  O0MMI88ION  UNDER  SECTION 
20S  (0)  TSANSFOBTATION  ACT,  1020. 

"  To  tlie  SECRFrrART  of  thb  Treasury  of  the  United  States  : 

"1.  The  Interstate  Commerce  Commission,  hereinafter  called  the 
Commission,  hereby  certifies  that  the  Grand  Trunk  Western  Railway 
Company,  a  corporation  of  the  States  of  Michigan  and  Indiana,  here- 
inafter called  the  carrier,  is  a  carrier  as  defined  in  paragraph  (a) 

of  section  200  of  the  transportation  act,  1920;  that  tne  carrier  filed 
with  the  commission,  on  or  before  ^fareh  15.  HVJO.  a  written  state- 
ment that  it  accepted  ail  of  the  provisions  of  the  said  section  209. 
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"  2.  The  Commission  has  ascertained  and  hereby  certifies  to  the  Sec- 
retary of  the  Treasury  that  the  amount  of  five  hundred  tliousand 
dollars  ($500,000)  is  necessary  to  make  good  to  said  carrier  the  fi^uar* 
anty  provided  bjsr  section  209  of  the  transportation  act,  1920. 

"8.  This  certification  is  made  subject  to  the  proviso  that  the  com- 
mission may  hereafter  certify  to  (he  Secretary  of  the  Treasury  such 
additional  amounts  as  may  be  necessary  to  make  pood  to  the  carrier 
the  guaranty  of  said  section  209  of  the  transportation  act,  VJ20. 

**  Dated  this  25th  day  of  September,  1920. 

''By  the  commission,  division  4. 

(Signed)         Gxoboe  B.  McGivtt, 

"/Secretory." 

The  other  certificate,  No.  A-247,  is  identical  with  this,  except  that 
it  relates  to  the  Detroit,  Grand  Haven  &  Milwaukee  Railroad  Go. 

and  is  for  $2r>0/KX). 

Your  doubt  as  to  the  sufficiency  of  this  certificate  arises  from  the 
fact  that  paragraph  2  thereof  does  not  state  that  $600,000  is  the 
amount  necessary  to  make  good  the  guaranty.  It  is  merely  to  the 
effect  that  said  amount  is  necessary  to  make  good  the  guaranty,  and 
it  is  qualified  by  paragraph  3,  which  reserves  to  the  commission  the 
right  thereafter  to  certify  "such  additional  amounts  as  may  be 
necessary  to  make  good  to  tlie  carrier  the  guaranty." 

Considering  the  form  in  which  this  certificiitc  is  niiide  and  the 
amount  stated  tlicrein,  it  is  apparent  that  said  aniouiit  is  not  the 
amount  ascertained  by  the  commission  to  be  necessary  to  male*'  good 
the  guaranty  to  tliis  carrier,  but  is,  in  fact,  only  an  amount  esti- 
mated to  be  within  the  amount  necessary  to  make  good  said  guar- 
anty. In  other  wf)rds,  it  is  to  be  regarded  as  an  advance  or  partial 
payment  or  payment  on  account  on  the  carrier's  claim  under  the 
guaranty.  This  raises  the  question  whetlu'r  the  provisions  of  para- 
graph (g)  authorize  such  advances  or  partial  payments  or  payments 
on  account. 

The  direction  in  the  statute  is  that  the  commission  shall,  as  .soon 
as  practicable  after  the  expiration  of  the  guaranty  period,  ascertain 
and  certify  the  several  amounts  necessary  to  make  good  the  guaranty 
to  each  carrier,  and  that  the  Secretary  of  the  Treasury  shall  draw 
warrants  "for  the  amount  shown  in  such  certificates  as  necessary  to 
make  good  such  guaranty."  From  this  language  it  would  appear  to 
be  clear  that  paragraph  (g)  contemplates  and  authorizes  only  one 
paj^ment  in  each  case,  said  payment  to  be  made  after  the  commission 
shall  have  ascertained  and  certified  the  amount  necessary  to  make 
good  the  guaranty.  That  such  was  the  intent  and  purpose  of  this 
paragrii})h  is  further  indicated  by  the  fact  that  in  the  snooeeding 
paragraph  proTision  was  made  for  advances  during  the  guaranty 
period  of  snch  sums,  liot  in  excess  of  the  estimated  amount  neces- 
sary to  make  good  the  guaranty,  as  are  necessary  to  enable  the  car* 
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Tier  to  meet  its  fixed  chargeB  and  operatiiig  expenses.  Having  thus 

provided  for  the  fixed  charges  and  operating  expenses  during  the 
period  of  six  months  after  termination  of  Federal  control  and  hav- 
ing by  release  from  Federal  control  and  by  authorizing  increased 
rates  enabled  the  carrier  to  make  its  own  provision  for  caring  for 
its  financial  obligations  after  the  six  months'  guaranty  period,  I 
think  it  is  but  reasonable  to  assume  that  Congress  intended  that  the 
payments  authorized  under  paragraph  (g)  should  be  made  only 
after  a  carrier  had  submitted  its  entire  claim  under  the  guaranty 
and  the  commission  had  ascertained  the  amount  duo  thereon.  The 
law  providing  for  the  guaranty  was  enacted  before  the  beginning 
of  the  guaranty  period,  and  it  must  be  assumed  that  all  carriers 
affected  thereby  were  aware  of  its  provisions  at  the  time  it  was 
passed.  Therefore,  if  any  carrier  neglected  during  the  guaranty 
period  to  avail  itself  of  the  provisions  of  paragraph  (h)  or  to  have 
its  records  and  evidence  in  proper  shape  for  the  presentation  of  its 
entire  claim  under  paragraph  (g)  within  a  reasonable  time  after 
the  termination  of  the  guaranty  period,  the  responsibility  for  delay 
in  receiving  Hnal  payment  under  the  guaranty  must  rest  with  the 
carrier  and  not  the  Government. 

It  is  noted  that,  notwithstanding  the  fact  that  the  advances  author- 
ized under  paragraph  (h)  are  in  no  case  to  be  in  excess  of  the  esti- 
mated amount  necessary  to  make  good  the  guaranty,  provision  is 
made  in  said  paragraph  for  securing  the  United  States  agaiubt  the 
contingency  of  such  advances  being  in  excess  of  the  amount  of  the 
guaranty  as  finally  determined  by  the  commission.  Since  it  was 
deemed  necessary  to  provide  against  overpayments  resulting  from 
erroneous  estimates  during  the  guaranty  period,  it  must  be  assumed 
that  similar  provision  would  have  been  made  in  paragraph  (g)  if 
said  j)aragraph  had  been  intended  to  authorize  payments  based  on 
estimates.  No  such  provision  having  been  made,  the  only  logical 
inference  is  that  payments  on  estimates  are  not  autiiorized  under 
said  paragraph. 

Keading  paragraph  (g)  in  the  light  of  the  other  provisions  of 
section  209  and  considering  the  number  of  debit  and  credit  itema 
whicli  may  be  involved  in  the  determination  of  the  amount  payable 
upon  final  settlement  under  the  guaranty,  I  am  of  opinion  that  the 
making  of  advances  or  partial  payments  under  said  paragraph  (g) 
is  not  within  either  the  letter  or  the  spirit  of  the  law. 

I  can  find  nothing  in  the  law  to  justify  a  conclusion  to  the  effect 
that  said  paragraph  (g)  authorizes  any  payment  to  a  carrier  before 
the  amount  due  under  the  guaranty  has  been  ascertained  by  the  com- 
mission. I  think  it  is  quite  clear  that  the  Iftw  does  not  give  to  the 
carrier  the  right  to  file  its  claim  piecemeal  and  to  have  certificates 
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for  pmymmt  made  the  commiiwion  without  limit  as  to  number  or 
time. 

If  payment  is  authorized  upon  certificates  made  in  the  form  here- 
inbef ore  set  forth,  then  there  is  no  legal  requirement  that  any  settle- 
ment made  imder  the  provisions  of  paragraph  (g)  be  regarded  as 
final,  and  there  would  be  no  end  to  the  work  of  the  commission  in 
examining  and  reexamining  the  accounts  of  the  carriers,  as  new  items 
of  claim  might  be  presented  for  years  to  come.  I  can  not  believe 
that  such  was  the  intent  or  purpose  of  the  law.  I  think  the  law  con- 
templated the  adjudication  and  final  settlement  of  these  claims  as 
soon  after  the  expiration  of  the  p^unr  nnty  period  as  practicable. 

The  needs  of  certain  carriers  for  funds  is  recognized,  but  this  office 
may  not  construe  the  law  to  authorize  the  payment  of  public  money 
except  in  such  amounts  and  at  such  times  as  Congress  has  authorized 
by  law,  no  matter  how  urgent  the  needs  of  claimants. 

Answering  your  question  specifically,  I  have  to  ndvise  that  you  are 
not  authorized  to  issue  a  warrant  upon  a  certificate  in  the  form  sub- 
mitted in  this  case  or  upon  any  other  certificate  which  does  not  show 
that  the  amoimt  stated  therein  has  been  ascertained  and  certified  by 
the  commission  as  the  amount  necessary  to  make  good  the  guaranty. 

Ton  ask  also  whether  you  are  now  authorized  to  make  advances 
under  paragraph  (h)  in  cases  in  which  applicatiqn  therefor  was  filed 
with  the  commission  on  August  31. 

In  reply  to  this  question,  you  are  advised  that  yon  are  authorized 
to  make  advances  under  paragraph  (h)  on  all  applications  filed  with 
the  commission  prior  to  September  1, 1920,  subject,  of  course,  to  all 
the  conditions  and  requirements  of  said  parn^rraph,  one  of  which  is 
that  the  advance  must  be  necessary  to  enable  the  carrier  to  meet  its 
fixed  char^  and  operating  expenses  during  the  guaranty  period. 

The  carrier,  having  applied  in  time,  is  not  responsible  for  such 
delay  as  may  be  necessary  in  action  by  the  Interstate  Conmierce  Com- 
mission or  the  Treasury  Department. 


ABBZnOVAL  VAT— ABUT,  EnZBTSD  XBV. 

Cnder  provisions  of  section  13u  of  tlie  act  of  June  4,  1920,  41  Stnt,  768, 
effective  from  its  date,  only  persons  of  the  Army  entitled  to  increase  of 
90  per  cent  of  thrir  pay  for  avlatioii  doty  are  tluwe  actually  on  duty  re> 
qolrlng  them  to  participate  regularly  and  frequently  In  aerial  flights,  and 

only  for  the  p^^rlod  thoy  nre  on  siirh  duty  is  tlie  Inrronse  nuthorized ; 
Uu'refore,  from  June  4,  1920.  the  statuto  proliihits  pnyiiit'iit  of  the  50  per 
cent  increase  to  aviation  meciiauicians  and  baiioou  meciianiciaus  wliile  not 
on  audi  dntj. 

The  provisions  to  the  act  of  Hay  12, 1917,  40  Stat,  40,  authorising  addltloiial 
pay  tor  enlisted  men  of  the  Army  qualliying  as  markamso,  sharpshooters, 
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expert  riflemen,  etc.,  and  provisions  in  the  act  of  July  0,  1918,  40  Stat,  890^ 

authoriziujr  af1<Htioiinl  pny  for  eiillsttnl  men  of  the  Army  quallfylri'^  M!i 
expert  military  teh  firapluTS,  are  not  inconsistent  witli  the  acts  of  May  18, 
1920,  41  Stat.,  C()l,  and  June  4,  1920,  41  Stat,  761,  and  are  still  in  force.  . 

On  and  after  July  1, 1920,  the  provislona  of  the  act  of  Jnly  9, 1918, 40  Stat,  881. 
fixing  certain  rates  of  pay  tor  enlisted  men  of  tlie  Army  Mine  Plantpr 
Service  with  additional  pay  during:  the  present  emergency,  are  no  longer  in 
force  except  as  saved  for  sucli  enlisted  men  dnrlng  their  current  enlist- 
ments, nndtT  inoviso  in  section  4b  of  the  act  of  June  4,  1920,  41  Stat.,  762. 

Tlie  term  "  specialist "  as  used  in  section  4b  of  the  act  of  June  4,  1920,  41  Stat., 
761,  which  the  Secretary  of  War  is  authorised  to  apply  to  enlisted  men  of 
the  Army  of  the  sixth  and  seventh  grades  with  additional  pay  therefor,  vras 
intended,  anion?  other  things,  to  take  the  place  of  extra-dnty  pay  as  there- 
tofore provided,  an(i  has  no  application  to  statutory  professional  military 
ratings  theretofore  autliorized  by  law,  such  as  marksmen,  sharpshooters, 
expert  riflemen,  military  telegraphers,  etc. 

Afsistant  Comptroller  Force  to  the  Secretary  of  War,  October  9,  1930: 

1  have  your  letter  dated  Aiifrust  30, 1920,  and  accompanying;  papei"S 
wherein  yon  cite  section  4b  of  the  Army  reorf^anization  act  of  June  4. 
15)'2().  ixnd  request  decision  of  various  questions  as  to  the  pay  status  on 
an<l  after  July  1,  1920.  of  enlisted  men  of  the  Army  therein  described, 
each  of  whom  is  now  and  has  been  continuously  in  the  service  under 
an  enlistment  accomplished  prior  to  June  4,  1920,  when  he  held  the 
ratinfr  of  aviation  or  balloon  mechanician ;  or  one  of  the  qualifications 
or  classifications  named  in  the  acts  of  May  12, 1917,  and  July  9,  1918 ; 
or  was  serving:  in  one  of  the  grades  of  enlisted  men  of  the  Army  Mine 
Planter  Service  established  bv  the  act  of  July  9,  1918. 

Section  4b  of  the  act  of  June  4, 1920,  41  Stat.,  701.  provides: 

"Enlisted  men. — On  and  after  July  1,  1920,  the  grades  of  en- 
listed men  shall  \w  such  as  the  President  may  from  time  to  tin>e 
direc^  with  montlily  base  pay  at  the  ruLe  of  $T4  for  tlie  first  grade, 
$58  ior  the  second  mde,  $45  for  the  third  grade,  $45  for  the  rourth 
ffradi),  $37  for  the  nfth  grade,  $35  for  the  sixth  grade,  and  $30  for 
the  a*-venth  grade.  Of  the  total  authorized  number  of  enlisted  men. 
those  in  the  first  grade  sliall  not  exceed  0.0  per  centum,  those  in  the 
second  grade  1.8  per  centum,  those  in  tlie  third  grade  2  per  centum, 
those  in  the  fourtli  grade  9.5  per  centum,  those  in  the  fifth  grade  9.5 
per  centum,  those  in  the  sixth  grade  25  per  centum.  The  temporary 
mcrea^  of  pay  for  enlisted  men  of  the  Army  authorized  by  section 
4  of  the  act  oi  Congress  approved  May  18,  1920,  shall  be  computed 
upon  the  base  pay  provided  for  in  this  section,  and  shall  apply  only 
to  enhsted  men  of  the  first  five  grades.  Tlie  temporary  allowance 
of  rations  authorized  by  section  5,  and  the  transportation  privileges 
authorized  by  section  12  of  the  said  act  shall  apply  only  to  enlisted 
men  of  the  first  three  grades. 

"Existing  laws  providing  for  continuous  service  pay  are  repealed 
to  take,  effect  July  1,  1920,  and  thereafter  enli.sted  men  shall  receive 
an  increase  of  10  per  centum  of  their  base  pay  for  each  five  years  of 
service  in  the  Armv,  or  service  which  by  existing  law  is  held  to  be 
the  equivalent  of  Army  service,  such  increase  not  to  exceed  40  per 
centum. 
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*^  Under  sach  regulations  as  the  SecMtarr  of  War  may  prescribe, 
enlisted  men  of  the  sixth  and  seventh  grades  may  be  rated  as  spe- 
cialists, and  receive  extra  pay  therefor  per  month,  as  follows:  First 
class,  $25;  second  class,  $20;  tliird  class.  $15:  fourth  class,  $12:  fiftli 
class,  $8;  sixth  class.  $3.  Of  the  total  aiithorizoil  iiunil>cr  of  enlisted 
men  in  the  sixth  and  seventh  grades,  those  rated  as  specialists  of  the 
first  class  shall  not  exceed  0.7  per  centum ;  of  the  second  class.  1.4  per 
oentmn;  of  the  third  class,  1^^  per  centum;  of  the  fourth  class,  4.7 
per  centum;  of  the  fifth  class,  6  per  centum;  of  the  sixth  class,  15.2 
per  centum.  All  laws  and  parts  of  laws  providinjr  for  extra  dut) 
pay  for  enlisted  men  are  repealed,  to  take  elTect  July  1,  1020:  Pro- 
vided^ That  nothing  in  this  section  shall  oijcrate  to  reduce  the  pay 
which  any  enlisted  man  is  now  receiving,  auring  his  current  enlist- 
ment and  while  he  holds  his  present  grade,  nor  to  change  the  present 
rmte  of  pay  of  any  enlisted  men  now  on  the  retired  list.^ 

Your  questions,  put  into  a  brief,  condensed  statement,  are  as 
follows: 

^  1.  Are  enlisted  men  who  on  June  4, 1920,  held  the  rating  of  avia- 
tion  or  balloon  mechanician  and  were  serving  in  their  current  enlist- 
ment entitled  to  receive  50  per  centum  increase  in  pay  for  such  rating 
(luring  tlieir  current  enlistment? 

*'2.  Are  the  paragraphs  in  the  acts  of  May  12,  1917,  and  July  9, 
1918,  40  Stat.,  45  and  890,  providing  additional  pay  for  marksmen, 
sharpshooters,  etc.,  to  be  considered  as  no  longer  in  force  except  as 
saved  for  suck  enlisted  men  during  their  current  enlistment  under 
the  proviso  in  section  4b? 

"  3.  Is  so  mucli  of  the  act  of  July  0.  1918,  40  Stat.,  882,  as  provides 
additional  pay  for  enlisted  men  in  the  Army  Mine  Planter  Service, 
to  be  consiaered  as  no  longer  in  force  except  as  saved  for  such  enlisted 
men  during  their  current  enlistment  under  the  proviso  in  section  4b? 

"  4.  Is  the  term  *  specialists '  as  used  in  section  4b  restricted  to  those 
who  are  expert  in  some  vocation  outside  the  military  profession,  such 
as  the  vocation  of  carpenter,  meclumic,  etc.,  and,  therefore,  not  appli- 
cable to  marksmen,  sliarpshooters,  etc.  ? 

6*  Are  the  instructions  issued  in  War  Department  Circular  No. 
205,  dated  July  13, 1920,  and  General  Orders  No.  44,  dated  July  20, 
1920,  correct!^ 

Section  8  of  the  act  of  July  18, 1914, 88  Stat.,  516,  provides : 

The  aviation  enlisted  men  hereinbefore  provided  for  shall  con- 
sist of  twelve  master  signal  electricians,  twelve  first-class  sergeants, 

twenty-four  sergeants,  seventy-eight  corporals,  eight  cooks,  eighty- 
two  first-class  privates,  and  forty- four  privates.  Not  to  exceed  forty 
of  said  enlistea  men  shall  at  any  one  time  have  the  rating  of  aviation 
mechanician,  which  rating  is  hereby  established,  •  •  *.  Each 
aviation  enlisted  man  while  on  duty  that  requires  him  to  participate 
regularly  and  frequently  in  aerial  nights,  or  while  holding  tiie  rating 
of  aviation  mechanician,  shall  receive  an  increase  of  fifty  per  centum 
in  his  pay ;   *  * 

Section  7  of  the  act  of  July  24, 1917,  40  Stat.,  245,  provides: 

''That  the  Secretary  of  War  is  authorized  from  time  to  time  to 
cause  such  number  of  the  enlisted  men  of  the  aviation  section  of  the 
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Siffnal  Corps  above  the  grade  of  oorporal  as  he  may  deem  necessary 
to  oe  ratedf  as  aviation  mechanicians  or  as  balloon  mechanicians  in 
the  manner  now  prescribed  by  law :  Provided^  That  balloon  mechani- 
cians shall  receive  the  same  increase  of  pay  as  now  prescribed  by  law 

for  aviation  mechanicians.'* 

The  following  is  an  extract  from  a  decision  of  this  office,  dated 
June  10, 1915,  21  Comp.  Dec,  863 : 

*•  The  i  :itin<z:  of  aviation  mechanician  created  for  enlisted  men  by 
tlie  act  of  July  18,  1914,  is  a  new  r.itinnf.  An  enlisted  man  holding 
this  rating  is  entitled  to  50  per  cent  iiu  reused  pay.  There  is  no  limit 
to  the  period  of  service  In  this  ratin<;  and  the  pay  so  increased  is 
pay  proper  of  the  rating  on  which  the  20  per  cent  foreign-service 
increase  for  enlisted  men  is  to  be  computed. 

"The  50  per  cent  additinnal  pav  provided  for  aviation  enlisted 
men  'while  on  duty  that  requires  them  to  participate  regularly  and 
fiequently  in  aerial  flights,  is  additional  pay  for  the  performance 
of  special  duty  and  is  not  a  part  of  the  pay  proper  within  the  mean- 
ing of  the  law  allowing  20  per  cent  increase  for  foreign  service." 

The  act  of  July  11, 1919, 41  Stat.,  109,  provides: 

"Aviation  students  shall  be  enlisted  in  or  appointed  to  the  grade 
of  flying  cadet,  Air  Service,  which  grade  is  hereby  established :  Pro- 
vided^    *    ♦    *    rpi^g  y  ^1  ^  flying  cadet  shall  be  $75  per 

month,  including  extra  pay  tor  flying  risk  as  provided  by  law.  The 
ration  allowance  of  a  nying  cablet  shall  not  exceed  $1  per  day,  and 
his  other  allowances  shall  be  those  of  a  private,  first  class,  Air 
^ei'vice.'^ 

By  the  Armj^  appropriation  act  for  the  fiscal  year  ending  June  'M). 
1021.  approved  dune  5,  1020.  41  Stat.,  951.  funds  are  appropriated 
for  payment  of  "  aviation  increase  "  to  oflicers  and  enli.sted  men  of 
tlie  Air  Service. 

Section  13a  of  the  act  of  June  4,  1920,  41  Stat.,  TCxS.  provides: 

"There  is  hereby  created  an  Air  Service.  The  Air  Service  shall 
consist  of  •  *  *,  and  sixteen  thousand  enlisted  men,  including 
not  to  exceed  two  thousand  five  hundred  flying  cadets,  such  part  of 
whom  as  the  President  may  direct  being  formed  into  tactical  units, 
orgiinized  as  he  may  prescsnbe:  •  *  *.  Oflicers  and  enlisted  men 
of  the  Army  shall  receive  an  increase  of  50  per  centum  of  their  pay 
while  on  duty  requiring  them  to  particijiate  regularly  and  frequently 
in  aerial  flights;  and  hereafter  no  person  shall  receive  additional  oav 
for  aviation  duty  except  as  prescribed  in  thb  section:  Praviaeij 
That  nothing  in  this  Act  shall  be  construed  as  amending  existing 
provisions  of  law  relating  to  flying  cadets.'' 

The  only  person  described  in  the  proviso  of  the  first  paragraph 
of  section  127a  of  the  act  of  June  4,  1920,  41  Stat.,  785,  is  any 
officer  or  enlisted  man  upon  whom  the  rating  of  junior  military  avi- 
ator,  or  military  aviator,  has  heretofore  been  conferred  for  having 
specially  distinguished  himself  in  time  of  war  in  active  operations 
against  the  enemy."  Said  paragraph  provides  that  such  person 

while  on  duty  which  requires  him  to  participate  regularly  and 
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frequently  in  aerial  flights  "  shall  continue  to  have  the  rank,  pay^ 
and  allowances  and  additional  pay  now  provided  by  the  acts  of  June 
3,  1916,  30  Stat.,  175,  and  July  24,  1917,  40  Stat,  244. 
Your  first  question  is  answered  as  follows: 

Under  the  terms  of  section  13a  of  the  act  of  June  4,  1920,  on  and 
after  June  4,  1920,  t}ie  only  persons  of  the  Army  entitled  to  th^ 
incrfMise  of  50  per  cent  of  their  pay  therein  stated  are  those  ^  on  duty 
requiring  them  to  participate  regularly  and  frequently  in  aerial 
flights,''  and  it  is  only  for  the  period  they  are  on  such  duty  that  they 
are  entitled  to  such  increase  of  pay.  TUs  statute  prohibits  the  pay- 
ment of  the  50  per  cent  increase  of  pay  on  and  after  June  4, 1920,  to 
aviation  mechanicians  and  balloon  mechanicians  not  on  such  duty. 
Take,  for  example,  the  case  of  an  enlibted  man  of  the  Army  who  by 
enlistment  on  August  1, 1901,  and  successiye  reenlistments  has  been 
continuously  in  the  service  on  the  active  list  from  August  1,  1901, 
his  last  reenlistment  having  been  on  August  1,  1920,  for  a  period 
of  three  years,  and  who  ever  since  November,  1919,  has  held  the 
grade  of  master  signal  electrician  and  the  rating  of  aviation  mecha- 
nician. Prior  to  August  1,  1901,  he  had  no  service  that  can  be 
counted  in  computing  his  longevity  pay  under  act  of  June  4,  1920. 
His  pay  for  the  month  of  December,  1919,  was  $151.50,  computed  as 
follows: 


Pay  of  his  grade  as  master  signal  electrician  in  6th  enlist- 
ment period  $101.00 

Increase  as  aviation  mechanician  50  per  centum  of  $101   50. 50 


Total  (see  25  Comp.  Dec,  64)   161.50 

His  rate  of  pay  per  month  from  January  1,  1920,  to  June  3,  1920, 
was  $181.80,  computed  as  follows: 

Pay  of  his  ^rade  as  master  signal  electrician  in  Gtli  enlist- 
ment period      $101.00 

Increase  as  aviation  mechanician  50  per  centum  of  $101   50. 50 

Increase  under  section  4  of  the  act  of  May  18,  1920,  20  per 

•  centum  of  $151JK)   30. 30 


Total  per  month  in  said  period  «  «   181.80 


This  total  of  $181.80  does  not  include  the  allowance  of  the  extra 

ration  commuted  at  65  cents  per  day.  * 

From  June  4,  1920,  to  August  31,  1920,  ho  has  not  been  on  duty 
requiring  him  to  participate  regularly  and  frequently  in  aerial 
flights;  therefore  his  rate  of  pay  per  month  from  June  4,  1920,  to 
July  31.  1920,  under  section  13a  and  the  saving  clause  in  section 
4b  was  ($101  plus  $20.20}  $121.20. 
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And  his  pay  for  month  of  August,  1920,  under  the  leenlistment 
dated  Aug:u8t  1, 1920,  was  $111,  computed  as  follows: 

Base  pay  of  his  ^liule  as  master  signal  electrician  being  the 
rate  as  of  first  <rra(le  under  section  -ib  and  War  Depart- 


ment G.  O.  No.  30  of  June  19. 1920   $74. 00 

*    Longevity  pay  for  over  15  ana  less  than  20  years  of  service, 

30  per  centum  of  $74   22.20 

Temporary  increase  of  pay  20  per  centum  of  $74   14. 80 


Total  (see  pay  table,  27  Comp.  Dec,  105)  :  111.00 


If  during  the  entire  month  of  September,  1920,  he  was  on  duty 
requiring  him  to  participate  regularly  and  frequently  in  aerial 
fli<:hts,  his  pay  for  that  month  should  be  $159.10,  computed  as 
follows: 


Base  pay  plus  longevitv  pay  $74  plus  $22.20  $9ft.20 

20  per  cent  increase  on  oase  pay  «  .   14. 80 

Increase  of  50  p^  centum  of  $96.20   48. 10 


Total   159.10 


The  act  of  May  12,  1917,  40  Stat.,  45,  contains  a  provision  as 
follows: 

That  hereafter  enlisted  men  now  qualified  or  hereafter  qualifying 
as  marksmen  shall  receive  $2  per  month;  as  sharpshooters,  $3  per 

month  :  as  expert  riflemen,  $5  per  month ;  as  second-class  prunners,  $2 
per  month:  as  first-class  gunners,  $3  ])er  month;  as  expert  first-class 
gunners,  Field  Artillery,  $5  per  month;  as  gun  pointers,  gun  com-  • 
manders,  observers  second  class,  chief  planters,  and  chief  loaders,  $7 
per  month ^  as  plotters,  observers  first-class,  casemate  electricians, 
and  coxswains,  $0  {)er  month,  all  in  addition  to  their  pay,  under  such 
regulations  as  the  Secn-tarv  of  War  may  prescribe,  but  no  man  shall 
receive  at  the  sauie  time  additional  pay  for. more  than  one  of  the 
classifications  named  in  this  section." 

Section  5  of  Chapter  XVXI  of  the  act  of  July  9,  1918,  40  Stat, 
890,  provides: 

**That  enlisted  men  who  are  now  qualified,  or  who  may  hereafter  « 

ualify,  as  expert  military  telegraphers,  shall  receive  $5  a  month;  as 
rst-class  military  tele<rraphrrs,  $3  a  month;  as  military  telegraphers, 
$2  a  month;  all  in  ad<lition  to  their  pay,  under  such  regulations  as 
the  Secretary  of  War  ma^'  prescribe,  but  no  enlisted  man  shall  re- 
ceive at  the  same  time  additional  pay  for  more  than  one  of  the  classi- 
fications named." 

Your  second  (juestion  is  answered  as  follows: 

The  provisions  in  the  act  of  May  12, 1917,  and  in  Chapter  XVII  of 
the  act  of  July  9,  1918,  relative  to  additional  pay  for  marksmen, 
shary)shoot<»rs,  expert  riflemen,  military  telegraphers,  etc.,  are  not 
inconsistent  with  the  acts  of  May  18, 1920,  and  June  4, 1920,  and  arQ 
still  in  force. 
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Chapter  IX  of  the  act  of  July  9, 1918, 40  Stot.,  882,  which  created 
R  service  in  the  Coast  Artillery  Corps  known  as  the  Army  Mine 
Planter  Service,  is  worded,  in  part,  as  follows : 


herein  provided  for  shall  receive  the  allowances  and  continuous- 
service  pay  now  provided  by  law  for  enlisted  men  of  the  Army: 


'hat  during  the  continuation  of  the  present  emergency  all 


enlisted  men  of  the  Mine  Planter  Service  of  the  Army  of  the  United 
States  in  active  service  whose  •base  pay  does  not  exceed  $21  per 

month  shall  receive  nn  increase  of  $15  per  month;  those  whose  base 
pay  is  $24,  an  increase  of  $12  jut  month:  those  whose  base  pay  is 
$30,  $33,  $3G,  or  $40,  an  increase  of  $8  per  month;  and  those  whose 
base  pay  is  $45  or  more,  an  increase  of  $6  per  month :  *  •  •  That 
the  increases  of  pay  herein  authorised  shall  not  enter  into  the  com- 
putation of  ^continuous-service  pay.** 

As  to  rates  of  pay  to  which  oikni,  firemen,  deck  hands,  cooks, 
stewards,  and  assistant  stewards  of  the  Army  Mine  Planter  Service 
are  entitled  for  service  in  period  from  July  11, 1919,  to  June  80, 1920, 
see  pages  17c  and  17d  of  the  Army  Pay  Tables  issued  in  February, 
1920,  by  the  War  Department 

Answering  your  third  question,  you  are  advised  that  after  a  care- 
ful review  of  the  multiplicity  of  statutes  relating  to  the  pay  and  al- 
lowances of  enlisted  men  of  the  Army,  I  am  of  the  opinion  that  it  is 
the  intent  of  Congress  that  the  provisions  of  law  in  Chapter  IX 
of  tbe  act  of  July  9,  1918,  fixing  certain  rates  of  pay  for  enlisted 
men  of  the  Army  Mine  Planter  Service,  are  to  be  considered  as  no 
longer  in  force  on  and  after  July  1,  1920,  except  as  saved  for  such 
enlisted  men  during  their  current  enlistment  under  the  proviso  in 
section  4b. 

By  direction  of  the  President  and  pursuant  to  the  authority 
vested  in  him  by  the  provisions  of  section  4b  of  the  act  of  June  4, 
1920,  changes,  effective  July  1,  1920,  have  been  made  in  the  grad- 
ing and  rating  of  enlisted  men.  The  enlisted  men  of  the  seven 
grades  have  been  designated  as  follows: 


Monthly  pay 
PffMcrlbed 
bylaw. 


rirst  gradei  master  sergeants  

Second  grade  (tacbnlcal  sergeants  or  flnt  sergeants) 

Third  grade,  start  ser^eanti^  —   

Fourth  grade,  sergeants  _««  

Fifth  grade,  c(/«porals  »_  — —  — — 

Sixtb  grade,  privates,  first  class  ^  

Seventh  grade,  privates  ~  


—  174 


53 
45 
40 
37 
86 
80 
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And  the  authorized  number  of  the  enlisted  men  of  the  sixth  and 
seventh  grades  have  been  rated  as  specialists,  as  follows: 


p«r  month 
preacribed 

I  hr  law. 

First  class,  0.7  per  cent   |25 

Second  clnss,  1.4  per  cpnt_._.  .  ^  .  —  20 

Third  class,  1.0  fter  cent__,™...  ....  ..^..^^  15 

Fourth  class,  4.7  per  ceut—  ,   12 

Fifth  dass,  5  per  cent  -  8 

Sixth  clan,  16.2  per  cent   8 


Your  fourth  and  fifth  question.s  are  answered  as  follows: 
The  term  specialist  as  used  in  section  4b  is  limited  to  men  of 
the  sixth  and  seventh  grades,  and  (in  view  of  the  repeal  of  all 
laws  or  parts  of  laws  providing  for  extra-duty  pay)  was  intended, 
among  other  things,  to  take  the  place  of  the  extra-duty  pay  as 
theretofore  provided.  Qualification  for  ratings  as  experts  in  tlie 
military  profession  theretofore  authorized  by  statute,  with  addi- 
tional pay  for  such  qualification,  such  as  marksmen,  sharpshoot- 
ers, expert  riflemen,  military  telegraphers,  etc.,  are  not  disturbed 
by  this  provision,  and  the  term  specialist,  as  defined  by  statute,  has 
no  application  to  such  statutory  professional  military  ratings. 

Your  instructions  promulgated  in  War  Department  Circular  No. 
265,  dated  July  13,  1920,  and  General  Orders,  No.  44,  dated  July 
20,  1920,  are  substantially  correct,  and  tlie  computations  of  pay, 
etc.,  in  the  two  examples  given  in  paragraph  5  of  General  Orders, 
No.  44,  have  been  examined  and  approved  as  showing  the  proper 
application  of  the  provisioiis  of  law  therein  cited* 


BETIBEMEHT  07  SCHOOL- TEACEEKS  IN  THE  DZ8TBZ0T  OV  OOIVICBXA. 

In  order  to  entitle  school-tenchers  In  tlio  District  of  Columbia  to  the  hcnelltl 
of  the  act  of  January  15.  1920,  41  Stat,  387,  providing  for  retirement  at 
the  age  of  62  years,  they  must  have  been  in  a  pay  status  during  the 
iDonfh  of  June,  1919,  or  itiiee  diat  time. 

Comptroller  Warwick  to  the  president  Board  of  Gonuniisionen,  Diitriot  ot 

Colombia,  October  11, 18S0: 

I  have  your  letter  of  September  24  requesting  decisioii  whether 
Miss  Susan  B.  Brown  is  entitled  to  be  retired  in  aocordanoe  with 
the  provisions  of  the  act  of  January  1ft,  1920,  41  Stat^  887,  and  to 
receive  the  annuity  to  which  she  would  be  entitled  if  retired  under 
said  act 

The  act  of  January  1ft,  1920,  is  entitled  "An  act  for  the  retire- 
ment of  public-school  teachers  in  the  XXistrlet  of  Columbia,"  and 
provides  in  part  as  follows: 
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**  Sec.  3.  That  any  teacher  who  shall  have  reached  the  age  of 
sixty-two  mav  be  retired  by  the  Board  of  Education  on  its  own 
motion,  or  shall  be  retired  if  application  is  made  by  the  teacher. 
An^  teacher  who  shall  have  reached  the  age  of  seventy  shall  be 
retired  unless  in  the  judgment  of  two-thirds  of  the  Board  of  Educa- 
tion such  teacher  should  be  longer  retained  for  the  good  of  the 
service. 

"  Sec.  8.    •    •  * 

"No  sum  shall  be  paid  to  any  tearlirr  upon  his  retirement  under 
the  provisions  of  section  3  hereof  unless  he  shall  have  been  em- 
ployed as  a  public-school  teacher  continuously  in  the  District  of 
Columbia  from  the  time  of  his  attainment  of  the  age  of  fifty-two 
years. 

"No  sum  shall  be  paid  to  any  teaclier  upon  his  retirement  under 
the  provisions  of  section  4  hereof  unless  he  shall  have  l)een  employed 
continuously  as  a  teacher  in  the  public  schools  of  the  District  of 
Columbia  ^lor  ten  years  inmiediately  prior  to  his  retirement. 

*     '      •  •  *  •  *  * 

"  Sec,  11.  That  the  provisions  of  this  Act  shall  anply  to  all  teachers 
who  were  on  the  rolls  of  the  public  schools  of  the  District  of  Colum- 
bia for  the  month  of  June,  1919,  if  otherwise  eligible. 

"  Sec.  17.  That  the  Secretary  of  the  Treasury  is  hereby  autliorized 
to  perform,  or  cause  to  be  performed,  any  or  all  acts  and  to  make 
sncn  rules  and  regulations  as  inay  be  necessary  and  proper  for  the 
purpose  of  carrying  the  provisions  of  this  Ad;  into  full  force  and 
effect'* 

The  act  of  June  0, 1920, 41  Stat.,  852,  provides : 

Tbagrxbb'  KBTiBBicBNT  ruTstvi  For  payment  of  annuities,  $50,000 : 
Provided,  That  all  the  author^y,  duties,  and  discretion  now  vested 

in  the  Secretary  of  tlie  Treasury  under  the  provisions  of  the  Act  of 
Conf^ess  approved  January  15,  li)"JO.  entitled  'An  Act  for  the  retire- 
ment of  pUDlic-school  teachers  in  the  District  of  Columbia,'  shall  on 
and  after  July  1,  1920,  vest  in  the  Commissioners  of  the  District  of 
Columbia,  except  that  the  fund  created  by  said  Act  shall  be  paid  to 
the  Treasurer  of  the  United  States  by  the  Commissioners  of  the 
District  of  Columbia  and  said  funds  sli;ill  be  held  and  invested  by 
him:  and  all  records  and  other  data  in  the  custofly  of  the  Secretary 
of  tne  Treasury  relating  to  the  retirement  of  teachers  under  said 
Act  shall,  on  or  before  July  1,  1920,  be  transferred  to  the  Commis- 
sioners of  Uie  District  of  Columbia." 

It  appears  from  the  report  of  the  auditor  of  the  District  of  Colum- 
bia accompanying  your  letter  that  Miss  Brown  has  been  on  perpetual 
leave  of  absence  since  June  30, 1914. 

Miss  Brown  has  reached  the  age  of  62  years,  and  b  therefore 
eligible  to  be  retired  under  section  3  of  the  act  of  January  15,  1920, 
if  she  fulfills  the  requirements  of  Ihe  other  sections  of  the  act  which 
are  applicable  to  her. 
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Seefioii  11  applitf  tiie  pvovknons  of  the  act  to  all  tMushm  who 
were  on  the  rolls  of  the  public  schools  of  the  District  of  Odumbia 
for  the  month  of  June,  1919,  if  otherwise  eligible. 

The  question  is  whether  a  teacher  on  perpetual  leave  of  absence 
without  pay— that  is,  on  what  is  called  by  the  board  of  education 
the  permanent  retired  list — is  on  the  rolls  of  the  public  schools  of 
the  District  of  Columbia'*  within  the  meaning  of  section  11  of  the 
act  of  January  15, 1920. 

I  take  it  the  word  ** rolls"  as  used  in  section  11  means  pay  rolls, 
and  that  in  order  to  be  eligible  to  share  in  the  benefits  of  the  act  of 
I  January  15,  1920,  a  teacher  must  haye  been  in  a  pay  status  during 
the  month  of  June,  1919,  or  since  that  time.  See  19  Comp.  Dec., 
427,429. 

Tou  are  advised  that  any  teacher  who  was  on  perpetual  leave  of 
absence  during  the  month  of  June,  1919,  and  has  not  since  returned 
to  active  service  is  not  eligible  for  retirement  under  the  provisions 
of  the  act  of  January  15, 1920. 


ISAVBB  OP  ABSBHCB—VATIOirAL  OVASll. 

Enlisted  men  of  the  National  Guard  detailed  to  care  for  Oovernment  animals 

niid  their  supplies  issuod  to  National  Guard  orRanlzatlnns,  who  aro  paid 
from  funfls  alIort«Hl  by  ihc  Seorotnry  of  War  for  the  support  of  the  National 
Guard  under  authority  of  the  act  of  June  4,  1920,  41  Stat,  783,  are  not 
employees  In  tlie  War  D^rtment  within  tibe  meaning  of  the  laws,  rules, 
and  regulations  relating  to  hours  of  labor,  leaves  of  absence,  and  holidays 
of  employees  in  the  executive  departments,  but  the  Secretary  of  W&r  may. 
iumI"'!-  authority  of  said  art,  prosrrlbc  such  reasonable  refnilatlons  as  he 
may  (Um-iu  proper  fixing  their  pay  for  holidays,  vacations,  and  sick  leave.  * 

Comptroller  Warwick  to  the  Secretary  of  War,  October  12,  1920: 

I  have  your  letter  of  October  5,  received  in  this  office  October  11, 
requesting  decision  of  questions  presented  as  follows : 

"Section  90  of  the  act  of  June  3,  1916,  amended  by  section  46  of 
the  act  of  June  4,  lO'JO,  41  Stat..  783,  provides  as  follows: 

Funds  allotted  by  tlie  Sccrotary  of  War  for  the  suppoit  of  tlie 
National  Guard  shall  be  available  for  the  purchase  and  issue  of 
forage,  bedding,  shoeing,  and  veterinary  services,  and  supplies  for 
the  Government  animals  issued  to  any  organization,  and  for  the 
compensation  of  competent  help  for  the  care  of  the  material,  ani- 
mals, and  equipment  thereof,  nnder  surli  reticulations  as  the  Secre- 
tary of  War  may  prescribe:  Prov/dfd,  That  the  men  to  be  compen- 
sated, not  to  exceed  five  for  each  organization,  shall  be  duly  enlisted 
therein  and  shall  be  detailed  by  the  omnization  oommanaer,  under 
such  reflations  as  the  Secretary  of  War  may  prescribe,  and  shall 
be  paid  by  the  United  States  disliursing  officer  in  each  State,  Terri- 
tory, and  the  District  of  Columbia.' 
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"These  men  are  detailed  by  the  orpmizatioii  commander  and  paid 
a  Dionthly  salary,  and  retain  such  detail  until  relieved  by  tiie  organi- 
zation ooimniuiaer. 

"The  Militia  Bureau  has  received  the  following  inquiries  from  a 
commandinfj  officer  of  an  organization  of  the  National  Guard,  and 
it  is  therefore  requested  that  you  render  a  decision  on  the  points  in 
question,  viz; 

"^a^  What  holidays  may  these  men  be  allowed  off  duty  with  pay? 
^ib)  How  many  days'  vacation,  if  anv,  may  these  men  be  allowed! 
"  Ic)  If  actually  sick,  may  these  men  be  paid  for  the  time  they  are 
off  auty  on  account  of  illness? " 

The  enlisted  men  of  the  National  Guard  detailed  to  care  for  the 
property  referred  to  in  the  law  quoted  in  your  letter  are  not  em- 
ployees in  the  War  Department  within  the  meaning  of  the  laws,  rules, 
and  regulatiops  relating  to  hours  of  labor,  leaves  of  absence,  and 
holidays  of  employees  in  executive  departments.  Therefore  such 
laws,  rules,  and  regulations  are  nOt  applicable  to  them.  It  is  noted, 
however,  that  under  the  law  in  question  the  detail  and  compensation 
of  these  men  are  to  be  "  under  such  regulations  as  the  Secretary  of 
War  may  prescribe."  It  is  therefore  competent  for  you,  in  fixing  the 
rate  of  compensation  to  be  paid  to  them,  to  prescribe  such  reasonable 
regulations  as  you  may  deem  proper  relative  to  their  pay  for  holi- 
days, vacations,  and  sick  leave. 


nBESLAL  POWSK  OOXKIBBEOX— SXPLOYMSST  01  PXJEL80HAL  SSAVICSS. 

When  any  authoriiieii  work  of  the  Federal  Power  Comiuisaiuu  created  by  the 
act  of  June  10,  1920;  41  Stat,  1068,  la  anlgned  to  any  buroan,  office,  or 
braneb  of  aenrtee  In  tbe  Departmenta  of  War,  Interior,  or  Agricaltnre,  aa 
provided  by  said  act.  thereby  necessitating  an  Increase  In  tbe  personnel  of 

said  burenii,  office,  or  binnch  of  thf  sorvlre,  such  Increase  would  he  au- 
th'iriz.ed  to  the  same  extent  and  sul)ject  to  the  same  limitations  and  re- 
strictions as  though  the  additional  force  were  necessitated  by  reason  of 
increaae  of  tbe  regular  work  of  tbe  bureau,  office,  or  brancb  of  tbe  service. 

Comptroller  Warwick  to  tbe  Secretary  of  War,  October  18,  1920: 

I  received  to-day  yonr  letter  of  October  9  requesting  decision 
whether  any  one  of  several  appropriations  suggested  by  you  is  avail- 
able for  the  employment  of  a  competent  accountant  to  be  assigned  to 
the  Federal  Power  Commission  for  the  purpose  of  devising  and  in- 
augurating a  system  of  accounts  to  be  kept  by  tlie  licensees  under  the 
Federal  water  power  act  of  June  10, 1920,  41  Stat.,  1063. 

Paragraph  (d)  of  section  4  of  the  act  authorizes  and  empowers  the 
commission  to  issue  licenses  to  certain  persons,  corporations,  etc.,  for 
the  purpose  of  constructing,  operating,  and  maintaining  dams,  power 
houses,  transmission  lines,  or  other  project  works  necesSary  or  con- 
venient for  the  development  and  improvement  of  navigation  and  for 
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the  development,  transmission,  and  utilization  of  water  power,  etc, 
and  paragraph  (f )  of  said  section  authorizes  and  empowers  the  com- 
mission to  prescribe  rules  and  regulations  for  the  establishment  of 
a  system  of  accounts  and  for  the  maintenance  thereof  by  the  said 
licensees. 

It  is  in  connection  with  the  preparation  of  the  rules  and  regula- 
tions to  be  prescribed  under  the  authority  of  this  paragraph  that  the 
services  of  the  accountant  are  desired,  and  you  state  that  the  com- 
mission, upon  inquiry,  has  been  unable  to  find  among  the  personnel 
of  the  Departments  of  War,  Interior,  and  AgricultXue  ^  a  qualified 
accountant."  I  infer  that  what  the  commission  intended  to  convey 
is  that  no  qualified  accountant  whose  services  can  be  spared  for  this 
work  without  detriment  to  the  other  work  on  which  engaged  could 
be  found  in  any  of  the  three  departments  mentioned,  because  the  law 
provides  that  the  work  of  the  commission  shall  be  performed  by  and 
through  these  three  departments  and  their  personnel,  and  therefore 
it  must  be  assumed  that  there  are  officers  or  employees  in  the  per- 
sonnel of  said  departments  properly  qualified  to  perform  any  work 
required  of  the  commission  under  the  law. 

The  law  does  not  authorize  the  use  of  any  appropriation  under 
your  control  for  the  employment  of  persons  to  perform  work  which 
the  statute  authorizes  and  empowers  the  commission  to  perform. 
See  my  decision  to  you  of  October  4, 1920, 27  Comp.  Dec.  818.  But 
if  the  accounting  work  now  under  consideration,  or  any  other  au- 
thorized work  of  the  commismon,  diould  be  assigned  to  any  bureau, 
office,  or  branch  of  service  under  tiie  War  Department,  thereby  neces- 
sitating an  increase  in  the  personnel  of  said  bureau,  office,  or  branch 
of  the  service,  such  increase  would  be  authorized  to  the  same  eactent 
and  subject  to  the  same  limitations  and  restrictions  as  though  the 
additional  force  were  necessitated  by  reason  of  the  increase  of  the 
regular  work  of  the  bureau,  office,  or  branch  of  the  service. 

The  question  submitted  is  answered  accordingly. 


XOVQEVITT  PAT— 9BnrOXPA£8  OF  MKOOU,  DXSTBZCT  OF  COLUXBIA. 

Prindpals  of  normal,  high*  and  manual  training  achoola  of  the  District  of 

Columbia  are  not  entitled  to  the  annual  incronse  of  $100  authorizeil  by 
scotion  7  of  the  act  of  June  20, 1906,  34  Stat,  320,  for  the  fiscal  yean  1917 
to  1920. 

Osnptroller  Warwick  to  the  president  Board  of  Coramiuionen,  Slstrlet  of  Co- 
lumbia, October  13. 1920: 

I  have  your  letter  of  September  20  requestinpf  decision  whether 
the  principals  of  normal,  hi^'li,  and  manual  trainin^r  schools  of  the 
District  of  Columbia  are  entitled  to  tlie  annual  increase  of  $100 
authorized  by  section  7  of  the  act  of  June  20, 1906, 34  Stat.,  320,  for 
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the  period  from  July  1, 1916,  to  June  30, 1920 ;  that  is,  the  fiscal  years 
1917  to  1920,  inclusive.  The  act  of  June  20,  1906,  34  Stat.,  316,  was 
an  act  to  fix  and  regulate  the  salaries  of  teachers,  school  officers,  and 
other  employees  of  the  board  of  education  of  the  District  of  Co- 
lumbia. 

Section  7  of  the  act  of  June  20, 1906,  provides: 

Principals  of  normal,  high,  and  manual  training  srliools  shall 
receive  a  salary  of  two  thousand  dollars  per  annum,  together  witli  an 
annual  increase  of  one  hundred  dollars  for  five  years.  AU  such  prin- 
cipals shall  be  appointed  at  the  minimum  salary,    *  * 

The  act  of  June  SW,  1906.  34  Stat,  482,  was  an  act  making  appro- 
priations for  the  expenses  of  the  District  of  Columbia  for  the  fiscal 
year  1907.  On  page  498  the  following  prorision  appeared : 

"For  principals  of  Central,  Eastern,  Western,  Business,  and  M 
Street  high  schools,  five  in  all,  at  two  thousand  dollars  each; 

"  For  principals  of  McKinley  Manual  Training  School,  and  Arm- 
stronsT  ^lannal  Training  Sohool.  two,  at  two  thousand  dollars  each; 

"For  princi))als  of  Normal  School  Number  One.  and  Normal 
Srhool  Number  Two,  two,  at  two  thousand  dollars  each;  " 

The  act  of  March  2,  1907,  34  Stat.,  1119.  made  appropriations  for 
the  expenses  of  the  District  of  Columbia  for  the  fiscal  year  1908.  On 
page  1136  provision  was  made  as  follows : 

"  For  principals  of  Central,  Eastern,  Western,  Business,  and  M 
Street  h^h  schools,  five  in  all,  at  two  thousand  one  hundred  dollars 
each : 

"  For  principnls  of  McKinley  Manual  Training  School,  and  Arm- 
strong Manual  Training  School,  two,  at  two  thousand  one  hundred 
•dollars  each ; 

"  For  principals  of  Normal  School  Number  One,  and  Normal 
School  Number  Two,  two,  at  two  thousand  one  hundred  dollars 
each;  '* 

The  act  of  May  20, 1908, 85  Stat.,  274,  made  appropriations  for  the 
expenses  of  the  District  of  Columbia  for  the  fiscal  year  1900.  On 
page  289  provision  was  made  as  follows: 

"  For  principals  of  normal,  high,  and  manual  training  schools,  nine 
in  all,  at  a  minimum  salary  of  two  thousand  dollars  each; " 

On  page  290  the  following  provision  appeared : 

"  For  LONOEvrrY  pat:  Lonjrpvity  paj^  for  ♦  ♦  *  principals  of 
the  normal,  hi*rh,  and  mnnual  training  schools,  *  *  •  to  be  paid 
in  strict  conformity  with  the  provisions  of  the  Act  ♦  ♦  •  ap- 
proved June  twentieth,  nineteen  hundred  and  six   *  ♦ 

In  the  acts  making  appropriations  for  the  expenses  of  the  District 
of  Columbia  for  the  fiscal  years  1910  to  1916,  inclusive,  there  were 
provisions  similar  to  those  quoted  from  the  act  of  May  26,  1908. 
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The  act  of  September  1, 1916,  89  Stat.,  676,  made  appropriations 
for  the  expenses  of  the  District  of  Colombia  for  the  fiscal  year  1917» 
On  pages  698  and  694  it  was  provided : 

"Principal  of  the  Central  High  School,  $3,000:  Provided,  That 
the  salary  of  the  principal  of  the  Central  High  School  now  in  the 
service  of  tlie  public  schools  or  hereafter  to  be  appointed  shall  be  at 

the  rate  of  $i3,000  per  annum ; 

"Principals  of  normal,  hifrh,  and  manual-traininfjj  hi^h  schools^ 
eight  at  $2,500  each :  Provided,  That  the  salaries  of  the  principals  of 
the  normal,  high,  and  manual-training  high  schools,  otner  than  the 
r<'iitral  Hifrh  School,  now  in  the  service  of  the  public  schools  or 
hereafter  to  be  appointed,  shall  be  at  the  rate  of  $2,^00  per  annum." 

The  act  of  March  8,  1917,  89  Stat.,  lOOi,  making  appropriations 
for  the  expenses  of  the  District  of  Columbia  for  the  fiscal  year  1918,, 
on  page  1Q21,  provided  as  follows: 

"  Pi  iiicipal  of  the  Central  High  School,  $3,000; 
IVincipals  of  normal,  higl^  and  manual-training  high  schools,, 
eight  at  $2,500  each;" 

Similar  provisions  appear  in  the  act  making  appropriations  for 
the  expenses  of  the  District  of  Columbia  for  the  fiscal  year  1919. 

In  the  act  making  appropriations  for  the  expenses  of  the  District 
of  Columbia  for  the  fiscal  year  1920,  approved  July  11,  1919,  41 
Stat.,  68,  on  page  80,  it  was  provided : 

"Principal  of  the  Central  High  School,  $;3,000:  Provided,  That 
the  present  principal  of  the  Central  High  School  shall  be  placed  at 
a  basic  salary  of  $^i,0(JO  j^er  annum  and  shall  be  entitled  to  an  increase 

of  $100  per  annum  for  five  years; " 

The  provisions  for  tlie  other  normal,  high,  and  manual-training 
high-school  principals  were  the  same  as  those  quoted  from  the  act 
of  March  3,  1917. 

Though  the  appropriation  acts  for  the  fiscal  years  1917,  1918,  and 
1919,  continued  to  mention  the  principals  of  normal,  high,  and 
manual  training  schools  in  the  paragraph  providing  longevity  pay, 
yet  an  examination  of  tlie  estimates  for  the  fiscal  years  named  shows 
that  longevity  pay  for  those  principals  was  not  included. 

From  the  hearings  on  the  bill  providing  appropriations  for  the 
District  of  Columbia  for  the  fiscal  year  1917,  it  appears  that  the 
board  of  education  desired  to  raise  the  minimum  salary  of  prin- 
cipals of  normal,  high,  and  manual-training  schools,  in  order  to 
obviate  the  difficulty  of  a  teacher  promoted  to  a  principalship  bein^ 
compelled  to  accept  such  promotion  at  a  reduction  in  salary. 

You  are  advised  that  the  principals  of  normal,  high,  and  manual- 
training  schools  are  not  entitled  to  the  annual  increase  of  pay  in 
accordance  with  the  provisions  of  the  act  oi  June  20,  1906,  for  the 
fiscal  years  1917  to  1920. 
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tnacm  ram  to  bxxzeb  MYisnmr  lonw. 

In  dflftemilniiig  the  omoiiiit  of  fhe  ■Inldng  fond  crMtod  by  fbe  act  of  March  8* 

1919,  40  Stat.,  1311,  for  purpose  of  retiring  Government  bonds  and  notes 
authorized  by  the  Liberty  and  Victory  loan  acts,  to  consist  In  part  of  2i 
per  cent  of  the  aggregate  amount  of  such  bonds  and  notes  outstarnling  on 
July  1,  1920,  less  an  amount  equal  to  the  par  amount  of  any  ubligutiuns  of 
foreign  Governments  held  by  the  United  States,  the  Secretaiy  of  die  Treas- 
ury may  take  Into  consideration  only  each  foreign  obligations  as  come 
within  the  scope  of  the  enactments  authorizing  the  several  bond  issues, 
either  directly  throu^rli  cre<lits,  loans,  etc.,  made  by  the  Treasury  Depjirt- 
ment,  or  indirectly  by  making  such  credits,  loans,  etc,  avalhiblo  to  the 
foreign  Governments  through  other  departments  or  agencies  of  the  Uniteil 
States. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury.  October  13,  1920: 

I  have  your  letter  of  0(  t()l)er  7,  1920.  iinjuiring  whether  in  deter- 
mining the  Miiioiiiit  of  the  appropriation  for  the  sinking  fund  for 
the  retirement  of  the  bonds  and  notes  authorized  by  tlie  Liberty  and 
Victory  loan  acts,  as  directed  by  the  act  of  March  3,  1919,  40  Stat., 
1311,  there  shouhl  be  deducted  the  amount  of  the  foreigrn  obli«rations 
accepted  by  other  branches  of  the  (iovernment  than  the  Treasury 
Department,  such  us  on  account  of  sales  of  war  materials  and  surplus 
supplies. 

The  act  of  March  3,  1919,  iixes  the  appropriation  for  the  sinking 
fund  at — 

"  an  amount  equal  to  the  sum  of  (1)  2^  per  centum  of  the  aggregate 
amount  of  sucn  bonds  and  notes  outstuioing  on  July  1,  1920,  less  an 
amount  equal  to  the  par  amount  of  any  obligations  of  foreign  Ciov- 
ernments  held  by  the  United  States  on  July  1,  1920,  and  (2)  the 
intercpt  which  would  have  been  payable  during  (he  fiscal  year  for 
which  tlie  appropriation  is  made  on  the  bonds  and  notes  purchased, 
redeemed,  or  paid  out  of  the  sinking  fund  during  such  year  or  in 
previous  years." 

You  state— 

In  addition  to  the  obligations  held  by  the  Treasury  representing 
loans  to  foreign  Governments  made  pursuant  to  the  authority  con- 
tained in  the  several  Liberty  bond  ads,  ts  amended,  large  amounts 
of  foreign  obligations,  some  of  <}overnments  not  recognized  Ijy  the 
T'nited  States,  have  been  accepted  l)v  the  War  Depart incnt  through 
tlie  Director  of  Sales  and  the  Liquidation  Commission,  and  by  the 
American  Relief  Administration,  on  account  of  sales  of  war  materials 
and  other  surplus  supplies.  Some  of  these  obligations  have  been 
deposited  in  the  Treasury  for  safe-keeping.  It  is  possible  that  mis- 
cellaneouK  (lovemment  agencies  have  also  acquired  other  obligations 
of  foreign  (lovernments  wiiich  arc  not  at  present  of  record  in  the 
Treasury.  Moreover,  certain  foreign  Governments  liave  entered  into 
obligations  to  pay  money  to  the  United  States  on  open  account  or  on 
contract,  though  such  obligations  are  not  represented  by  anv  formal 
securities,  and  it  would  probably  be  impractica1)Ie  for  the  Treasury 
to  make  anv  exact  calculation  oi  the  amounts  of  these  obligations  as 
of  July  1, 1920." 
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The  specific  authority  under  which  the  foreign  obligations  are  thus 
accepted  does  not  appear.  The  various  acts  authoriiing  bond  issues 
of  the  United  States  give  authority  to  establish  credits  with  the 
United  States  of  such  foreign  Qovenunents  engaged  in  war  with 
enemies  of  the  United  States  and  in  connection  with  such  credits  to 
purchase  the  obligations  of  such  foreign  Goyemments.  Acts  of 
April  24^  1917;  September  24,  1917;  April  4,  1918;  July  9,  1918; 
March  8, 1919 ;  40  Stat.,  85, 288, 504, 844, 1812.  The  last  cited  enact- 
ment,  that  of  March  8, 1919,  contains  in  section  7  the  sperific  authority 
for  such  credits — 

*^  for  the  purpose  only  of  providing  for  purchases  of  any  property 
owned  directly  or  indirectly  by  the  United  States,  not  needed  by  the 
United  States,  or  of  any  wiicat  the  price  of  which  has  been  or  may 
be  guaranteed  by  the  United  States." 

The  bond- issue  acts  relate  primarily  to  fiscal  operations  of  the 
Government  and  the  direction  that  the  appropriation  for  the  sinking 
fund  shall  bo  the  amount  of  a  certain  percentage  less  the  amount  of 
the  foreign  obligations  accepted,  implies  that  the  foreign  obligations 
concerned  are  those  accepted  in  pursuance  of  the  authority  of  said 
acts.  This  would  appear  the  more  so  because  such  fiscal  operations 
are  under  the  administration  of  the  Secretary  of  the  Treasury.  It 
requires  an  orderly  rule.  It  is  not  expressed  and  can  not  have  been 
intended  to  be  subject  to  the  indefinitenees  of  transactions  of  other 
Government  agencies  which  may  or  may  not  come  to  the  knowledge 
of  the  Secretary  of  the  Treasury.  The  probable  purpose  of  the  clause 
is  to  exclude  from  the  amount  of  the  bond  issues  sudi  amount  as  may 
have  been  for  foreign  loans,  etc.  In  the  absence  of  any  other  specific 
requirement,  the  Secretary  of  the  Treasury  can  only  take  into  consid- 
eration such  foreign  obligations  as  come  within  the  scope  of  said 
enactments,  either  directly  through  credits,  loans,  etc.,  made  by  the 
Treasury  Department  or  indirectly  by  makinpr  such  credits,  loans, 
etc.,  available  to  the  foreign  Governments  through  other  departments 
and  agencies  of  the  United  States  in  the  making  of  their  sales  as 
mentioned. 


ISATE8  OF  AB8EVCK— PIECEWORKERS  OF  CENSTTS  OFFICE  XH  TBAOmiO 

WITH  NAIIOHAL  QUA&S. 

Bmployees  of  the  Census  Office  paid  on  a  piecework  basis  are  entitled  to  leaTS 

of  nhsence  with  pny,  ns  nntliorlzod  by  act  of  Juno  3,  191G,  ."^O  Stut,  2^3.  for 
poriod  of  al)sen(  ('  from  duty  wliilo  piijrafjed  in  liold  or  ooast-dcfciist'  training 
Willi  the  National  Guard,  pay  to  be  based  on  their  average  coujpen.satiou  far 
the  period  preeedfng  their  absence  from  duty. 

Comptroller  Warwick  to  the  Secretary  of  Commerce,  October  13,  1920: 

I  have  vour  letter  of  Ortoljer  7,  as  follows: 

Mr.  John  A.  Schrickor,  an  employee  of  the  Bureau  of  the  Census. 
Department  of  Commerce,  who  is  a  private  in  Company  C,  Fifth 
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District  of  Columbia  Infantry.  National  Guard,  has  made  claim  for 
compeasuiion  during  the  period  of  absence  from  duty  in  tlie  Jiureau 
of  the  Census  when  he  was  on  military  duty  in  compliance  with 
Special  Orders,  Na  85,  District  of  Columbia  Militia  headquarters, 
dated  July  15, 1920,  under  section  80  of  the  act  of  June  8, 1916,  39 
SUt.,  203. 

"As  Mr.  Schricker  is  servinn^  under  an  appointment  (copy  inclosed) 
with  compensation  on  a  piece-rate  basis  depending  on  the  number  of 
cards  punched,  your  decision  is  respectfully  requested  as  to  whether 
or  not  he  is  entitled  to  compensation  during  his  absence  on  military 
duty  and,  if  so,  in  what  manner  his  rate  of  pay  should  be  determined.'* 

Section  80  of  the  act  of  June  3, 1916, 89  Stat.,  203,  provides: 

''All  officers  and  employees  of  the  United  States  and  of  the  District 

of  Columbia  who  shall  be  members  of  the  National  (juaid  shall  be 
entitled  to  leave  of  absence  from  their  respective  duties,  without  loss 

of  pay,  time,  or  efliciency  ratin^r.  on  all  days  durin«x  which  they  sliall 
I'C  (^n<za*:ed  in  field  oi-  rc)ast-<K  lense  training  ordered  or  authorized 
under  the  pro^  i.^ioiis  of  this  Act." 

Section  SO  api)lies  to  all  employees  of  the  United  States  who  come 
within  the  terms  of  tlie  section.  The  object  of  the  section,  it  seems 
clear  enough,  is  to  encourage  military  training  by  giving  employees 
of  the  United  States  who  are  meml)crs  of  the  National  Guard  an  ad- 
vantage as  to  leave  with  pay  over  sucli  employees  who  do  not  belong 
to  the  National  (luard.  In  view  of  these  facts  I  am  of  opinion  that 
the  section  is  applicable  to  employees  j)aid  on  a  piecework  basis. 

You  are  aflvised,  therefore,  tiiat  if  ^^r.  Schricker,  during  his  ab- 
sence from  duty  as  set  forth  in  your  letter,  was  "  engaged  in  field  or 
coast-defense  training,"  as  re(piired  by  section  80  of  the  act  of  June  3, 
1910,  he  is  entitled  to  his  pay  for  such  period  of  absence  from  duty, 
based  on  his  average  compensation  for  the  period  preceding  his 
absence  from  duty. 


nmPOBTATIOV  OV  WOUHBSI)  AWD  DISABUB  80LBZB&8,  SAILORS,  AVD 

XABniES. 

The  tenn  '*  sDldlen  "  as  used  In  the  act  of  June  8, 1920.  41  Stat,  975^  provldlnf 
for  tran^wrtatlon  of  wounded  and  otherwlae  disabled  aoldien,  sallora,  and 

marines  when  traveling  to  and  from  their  homes  while  on  furlough,  at  the 
mte  of  1  cent  per  mile,  Includes  only  noncommissioned  ofllcers,  niuslclans, 
artlficoi-s,  privates,  and  otiier  enli'^ted  men,  therefore  commi-ssioneU  ot&cera 
are  not  entitled  to  the  benefits  of  the  statute. 
Under  the  act  of  June  6^  1920, 41  Stat,  975.  effective  from  its  date,  providing  for 
tranqK>rtatlon  of  wounded  and  otherwlae  disabled  eoldlen,  sallom,  and 
marlnee  when  traveling  to  and  from  their  hotnr  s  while  on  furlough,  at  the 
rate  of  1  cent  per  mile,  and  for  reimbursement  of  tlie  carriers  of  nn  amount 
in  addition  tlioreto  tliat  wili  efjuai  tlie  regular  scheduled  rate  upon  pre- 
sentation of  Uie  furlough  certificate  on  which  the  railroad  ticket  was  issued, 
lelmbnneineiit  of  the  cost  of  the  railroad  fare  In  excesa  of  1  cent  per  mile 
may  be  made  to  a  soldier,  sailor,  or  marine  who  began  a  trip  to  his  home 
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or  a  return  trip  to  the  hospital  on  or  after  June  5.  1920,  and  prior  to  time 
die  certificates  of  furlough  were  ready  for  iasnance,  upon  certlilcation  by 
the  commanding  officer  of  the  h08|»ital  that  the  soldier,  sailor,  or  marine 

would  otherwise  have  been  entitled  to  the  benefits  of  ^e  act  had  the  furlough 

rortifirntps  boon  nvnllable  at  time  of  travel. 
Land-grant  dtxliictlons  nro  not  npplicahlo  to  transportation  of  wotindt^  and 
otherw^  disabled  soldiers,  sailors,  or  murines  performing  travel  to  their 
homes  and  retam  to  hoqyltato  while  on  furlong  vnder  provisions  of  the 
act  of  June  5, 1920,  41  Stat,  975,  providing  for  a  rate  of  1  cent  per  mile 
and  reimbursement  of  the  carrier  of  an  additional  amount  that  will  equal 
the  regular  sclif  diiicMi  rnto,  but  The  basis  of-the  regular  scheduled  rate  wUl 
be  the  coninierciul  fare  charged  Uie  publle, 

Aasiitant  Comptroller  Foree  to  the  Secretary  of  War,  October  14,  1820: 

By  your  order,  I  have  The  Adjutant  General's  indorsement  dated 
September  30,  1920,  on  papers  wherein  is  requested  decision  of  the 
hereinafter-stated  questions  arisinpj  in  the  execution  of  provisions  of 
law  in  the  act  of  June  5,  1920,  41  Stat,  975,  relating  to  the  ^trans- 
portation of  wounded  and  otherwise  disabled  soldiers,  sailors,  or 
marines  when  traveling  on  furlough,"  as  follows: 

"The  Secretary  of  War  aijd  the^  Secretary  of  the  Navy,  under 

FiK'h  roLnilationR  and  restridions  as  they  may  provide,  are  hereby 
authorized  to  issue  to  all  woundeil  and  otlierwise  di^alilod  soldiers, 
sailors,  or  marines  under  treatment  in  any  Aimy,  Navy,  or  otljer 
hospital,  who  are  given  furloughs  at  any  time,  a  furlough  certificate, 
which  certificate  shall  be  signed  by  the  commanding  officer  at  such 
hospital.  This  furlough  certificate  ^vhen  presented  by  such  fur- 
IouhIkmI  soMier.  sailor,  or  marine  to  tlie  a«rent  of  any  railroad  or 
steani.-iii})  company  over  whose  linos  said  soldier,  sailor,  or  marine 
may  travel  to  and  from  his  home  during  the  furlough  period  shall  en- 
title said  soldier,  sailor  or  marine  to  purchase  a  ticket  from  the  point 
of  departure  to  point  of  destination  and  return  at  the  rate  of  1  cent 
per  mile,  and  on  i^resentation  of  such  certificate  on  which  such  ticket 
has  boon  issue.!  Die  railroad  or  s(eamslii]>  eonipany  issuintr  such  ticket 
shall  be  entitled  to  receive  from  the  '^rii  asnry  of  the  Ignited  States 
the  difference  between  the  amount  paid  for  such  ticket  at  the  rate  of 
1  cent  ]HM'  mile  and  the  regular  scheduled  rate  for  such  ticket.  The 
sum  of  >^J"".000,  or  so  much  thereof  as  may  be  necessary,  js  hereby 
appropri;!ted.  out  of  any  funds  in  the  Treasury  not  otherwise  appro- 
priated, for  the  purpose  of  carrying  out  the  provisions  of  this  para- 
graph." 

These  legislative  provisions  became  effective  on  June  5,  1920,  the 
date  of  approval  of  the  enacted  bill. 

The  term  "soldiers"  as  therein  used  includes  only  noncommis- 
sioned officers,  musicians,  artificers,  privates,  and  other  enlisted  men, 
therefore  commissioned  officers  are  not  entitled  to  the  benefits  of  the 
statute.   Compare  with  27  Comp.  Dec.  ls9. 

In  accordance  with  said  statute,  re«;ulations  were  promulgated  by 
you  in  War  Department  Circulars  305  and  3X3  dated  August  7  and 
17, 1920,  respectively. 
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Circular  Xo.  305  is  worded,  in  part,  as  follows: 

"1.  The  regular  War  Department  Transportation  Tvequests  will 

be  used  covering  the  transportation,  annotated  on  face  thereof,  as 
follows: 

^a.  In  the  space  under  the  word  *  yia '  the  following  clausp  will  be 
inserted : 

" '  Upon  collection  of  $  from  traveler.'    (Insert  only  fij^ures 

of  the  total  amount  collectible  on  basis  of  1^  per  niilo  for  total  dis- 
tance via  shortest  usually  traveled  military  route  as  determined  by 
the  officer  issuing  transportation  request,  i)lus  8%  to  cover  war  tax.) 

"Fares  so  computed  will  apply  via  all  routes  via  which  lowest 
military  fare  applies. 
^  h.  In  the  sentence  opposite  'Authority '  the  following  clause  will . 

be  inserted : 

"'Certificate  of  C.  O.  hospital  attached  for  difference  between  1 
cent  per  mile  and  regular  rate.' 

e.  Opposite  ^  Nature  of  journey '  the  following  will  be  shown : 
*  Funoughed,  disabled  ■  '         (Insert  whether  soldier,  sailor,  or 

marine.) 

</.  All  charpres  coverinfr  this  class  of  transportation  will  l^c  billed 
against  tlio  zone  finance  office.  Washington,  D.  C,  and  appi'opriation 
is  ^  Transportation  of  disabled  soldiers,  sailors,  or  marines  on  fur- 
lough, 1921.' 

**2.  Each  transportation  request  issued  covering  this  class  of 
travel  must  be  supported  and  accompanied  by  an  original  certilicate. 
issued  l)v  the  local  transportation  olFicor  and  countersigned  by  the 
commanding  officer  of  the  hospital ;  and  separate  transportation  re- 
quests and  certificates  will  be  issued  covering  tlie  going  and  return 
journey. ' 

"8.  In  determining  the  mileage  the  'Official  table  of  distances'  in 

conjunction  with  the  *  Official  railway  gruide*  will  be  used. 

"4.  Blank  certificates  will  be  supplied,  upon  requisition,  by  The 
Adjutant  (icneral  of  the  Army.  C'ertificatc  will  be  jfrciiared  in 
quadruplicate  and  distributed  as  follows:  The  original  to  accom- 
pany the  transportation  request;  one  copy  to  accompany  the  memo- 
randum transportation  request;  one  copy  retained  with  the  records 
in  the  office  of  the  local  transportation  officer;  and  one  copy  retained 
with  the  records  in  the  office  of  the  commanding  officer  of  the  hospi- 
.  tal. 

**5.  The  term  *  soldiers'  is  not  to.be  construed  to  include  commis- 
sioned officers.  ^ 

"  6.  All  soldiers,  sailors,  and  marines  wounded  or  disabled  in  line 
of  duty  prior  to  and  subsequent  to  November  11, 1918,  come  within 
the  pumew  of  the  foregoing  authority." 

The  officer  in  charge  of  home  service,  American  Red  Cross,  Walter 
Beed  Hospital,  in  a  letter  dated  August  23, 1920,  addressed  to  Chief 
of  Transportation,  War  Department,  said : 

''As  you,  of  course,  know,  it  has  not  been  possible  for  soldiers 
traveling  on  furlough  to  have  the  benefit  of  the  one  cent  per  mile  rate 
until  about  August  18th  or  19th,  1920,  simply  because  the  blank  forms 
were  not  ready  for  use,  and  for  some  other  reasons  for  which  they 
irare  not  responsible. 
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"  In  eadb  speeifie  instance  (about  seven)  we  have  in  mind  the  men 
have  secured  a  receipt  for  their  full  fare,  both  for  the  going  and  the 
return  trip,  and  they  will  be  in  position  to  furnish  the  neoessaiy 

evidfnro  tliat  tlioy  wore  *travolinp^  to  and  from  tlioir  liomos  on  regu- 
lar autliorized  furloiin^h,'  and  it  is  very  much  lioped  that  it  will  be 
ossiblc  to  refund  to  them,  say.  two-thirds  of  the  fare  paid  in  each 
irection.  As  you,  of  course,  Know,  these  men  are  short  of  funds, 
they  have  had  long  sieges  of  suffering  and  confinement,  and  the  fur- 
loughs were  j^ranted  because  it  was  felt  that  a  visit  to  their  respective 
homos  woidd  do  much  toward  aidin^r  their  rocovory,  and  in  almost 
all  the  cases  was  to  be  a  respite  before  having  further  operations, 
etc." 

The  questions  submitted  and  my  answers  thereto  are  as  follows: 

"(a)  Can  reimbursement  l>e  made  by  this  department  to  wounded 
and  otherwise  disabled  soldiers,  when  traveling;  on  furloujrh,  of  the 
difference  between  one  cent  per  mile  and  the  re^^ular  scheduled  rate 
from  the  hospitals  in  which  undergoing  treatment  to  their  homes 
and  return  from  their  homes  to  the  hospitals  upon  certiificfttion  by  the 
commanding  officers  of  the  hospitals  that  the  soldiers  would  have 
otherwise  been  entitled  to  the  benefits  of  the  act  had  the  furlough 
certificates  been  available  at  the  time  of  travel?  " 

The  answer  is  as  follows:  The  soldier  should  be  reimbursed  in  a 
sum  equal  to  the  amount  (not  exccedin*r  the  refrular  sclieduled  rate) 
he  actually  paid  as  fare  in  going  from  the  hospital  to  his  home  and 
returning  from  his  home  to  the  hospital  less  1  cent  per  mile  for  the 
entire  distance  in  going  and  returning.  For  decision  of  any  question 
as  to  tax,  application  should  be  made  to  the  Commissioner  of  Internal 
Revenue. 

"(b)  On  and  after  what  date  must  the  travel  have  been  performed 

to  authorize  such  reimbursement?  " 

The  answer  to  (b)  is  as  follows:  8a id  act  of  June  5,  1920,  is 
entitled  "An  act  making  appropriations  for  the  support  of  the  Amy 
for  the  fiscal  year  ending  June  30,  1921.  and  for  other  purposes.** 
The  appropriations  for  the  fiscal  year,  which  began  on  July  1,  1920, 
are  on  pages  948  to  974,  inclusive.  Beginning  with  page  975  are 
provisions  "for  other  purposes,"  including  the  paragraph  herein  * 
considered,  which  contains  the  fbllowing  appropriation: 

*^  The  sum  of  $250,000,  or  so  much  thereof  as  may  be  neceesary,  m 
hereby  appropriated,  out  of  any  funds  in  the  Treasury  not  otherwise 
appropriated,  for  the  purpose  of  carrying  out  the  provisions  of  this 
paragraph." 

This  appropriation  was  made  on  June  5,  1020,  and  I  am  of  the 
opinion  that  Congress  intended  that  so  much  of  $250,000  as  may  be 
necessary  should  be  availalde  during  the  entire  period  from  June  5, 
1920,  to  June  30, 1921,  for  the  purpose  of  carrying  out  the  provisions 
of  said  paragraph,  and  that  sudi  reimbursement  is  authorised  if 
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the  journey  in  going  or  the  journey  in  returning  for  which  the  reim^ 
bursement  is  claimed  actually  be^n  on  or  after  June  5, 1920. 

"(c)  If  the  soldier  journeyed  to  his  homo  prior  to  June  5,  1920.  and 
returned  to  the  hospital  after  such  date,  can  reimbursement  be  made 
for  the  return  journey  only  under  the  same  conditions?  " 

The  answer  to  (c)  is:  Keiml)ursement  can  not  lawfully  bo  made  for 
the  trip  to  his  home;  and  reimbiirsoment  is  not  due  for  the  return 
trip  except  upon  proper  evidence  that  the  return  trip  began  on  or 
after  June  5,  1920. 

"  (d)  Will  the  basi^  of  the  regular  scheduled  rate  bo  the  com- 
mercial fare  charged  the  public,  or  the  commercial  fare  less  land- 
grant  deductions? 

Answering  question  (d)  you  are  advised  that  land-grant  deduc- 
tions are  not  ap])licable  in  claims  of  this  class.  The  basis  of  the 
regular  schedule*  1  rate  will  be  the  commercial  fare  charged  tlie  puldic. 

The  decision  of  the  Supreme  Court  of  the  United  States,  dated 
March  31,  1919,  in  tlie  case  of  United  Stales  v.  U>i/e>n  Facifio  liaU- 
road  Company,  249  U.  S.,  354,  is  worded,  in  part,  as  follows : 

"  The  questions  presented  are  whether  any  of  the  following  classes 
of  persons  are  to  be  <Ieemed  *  troops  of  the  t^nitod  States'  within  the 
provision  of  the  land-grant  acts:  *  ♦  *  Xhe  furloughed  soldier 
IS,  of  course,  a  part  of  the  Army  or  troops  of  the  United  States;  but 
his  transportation  back  to  the  proper  station  is  not  *  transportation  of 
troops'  within  the  meaning  ox  the  landHBprant  acts.  The  furloughed 
soldier  travels  for  his  own  purposes.  The  Government  merely  ad- 
vances to  him  the  cost  of  transportation  and  subsistence  while  on 
furlough;  and  does  this  only  if  the  soldier  lacks  funds  to  bear  the 
expense  himself.  The  advance  must  be  repaid.   Army  Kegulations, 

ms,  sec.  no." 


nrC&SASS  OS  COXPSHSATIOK— civilian  £]CPL0Y££S  OS  HAYAL  £STAB- 

LISHHESTT. 

In  order  to  calculate  the  fixed  rate  of  pay  per  annum  of  civilian  employees  of 
tiie  Naval  BBtabllsbnieot  wlioae  regalar  working  hours  as  prescribed  by 
the  NaTy  Department  are  44  hours  per  week,  on  the  basis  of  818  days  in 

the  ypar,  so  that  their  rlp:ht  to  the  $210  honiis  provided  liy  the  act  of  May 
29,  1920.  41  Stat.,  CS9,  may  be  dotoruiiiKMl,  it  is  necessary  to  multiply  the 
pay  received  for  44  hours  by  52i  and  if  the  product  olttained  is  $2,r»4KJ  or 
less  the  employee  is  entitled  to  the  increase  of  compensation  at  the  rate  of 
$240  per  ammiii  for  the  regular  working  hoan  and  on  the  basis  of  818  days 
in  the  year,  or  If  the  product  obtained  Is  more  than  $2,500  and  tan  than 
$2,740  the  employee  is  ciititUNl  to  Increaso'of  compensation  at  a  rate  which 
added  to  the  fixed  rnfo  of  pay  will  cniml  $2,710, 
In  order  to  And  the  rate  of  increase  of  comijensatlon  uiid<T  provisions  of  the 
iet  of  May  29, 1020.  41  Stat,  680,  to  which  etTlllan  employees  of  the  NaTal 
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Establishment  who  work  or  are  In  a  pay  status  the  full  44  worUng  boors 
per  week  proscribed  by  the  Navy  Department  are  entltle<l,  It  Is  necesaaix 
to  divide  $2-10  or  an  amount  less  than  $240  to  which  tlK?  employee  is  found 
to  be  entitled  by  52^  and  the  quotient  thus  obtaiued  is  the  amount  of  in- 
crease to  whldi  an  employee  Is  oititled.  If  the  employee  works  or  Is  In  a 
pay  status  less  than  44  regular  working  boars  during  a  week  be  Is  entitled 
to  Increase  at  a  rate  eqoal  to  one-fortjr-fonrtb  of  the  weekly  rate  for  oTery 
hour  worked  or  in  a  pay  statos. 

Comptroller  Warwiek  to  the  Beoretary  of  the  V$iwj,  Oetober  14,  10tO: 

I  received  on  October  11  your  letter  of  October  6  requesting  de- 
cision as  to  the  correct  way  to  compute  the  annual  rate  of  compensa- 
tion of  employees  of  the  Naval  Establishment  paid  on  a  per  diem 
basis  in  order  to  determine  the  right  of  said  employees  to  the  increase 
of  compensation  provided  by  section  6  of  the  act  of  May  29, 1920, 41 
Stat,  689. 

The  question  arises  because,  beginning  September  16,  1920,  the 
regular  working  hours  of  the  civilian  employees  of  the  Naval  Estab- 
lishment were  fixed  at  44  hours  per  week,  8  hours  on  the  first  5  work- 
ing days  of  the  week  and  4  hours  on  Saturday,  employees  receiving 
only  4  hours'  pay  for  Saturday.  s 

Section  6  of  the  act  of  May  29, 1920,  provides: 

"  That  all  civilian  emplovees  of  the  Governments  of  the  United 
States  and  the  District  of  Uolumbia  who  receive  a  total  of  compen- 
sation at  the  rate  of  $2,500  per  annum  or  less,  except  as  otherwise 
provided  in  this  section,  shall  receive,  during  the  fiscal  year  ending 
June  »iO,  1921,  additional  compensation  at  the  rate  of  $240  per  an- 
num:  Pror}<7(vL  That  such  employees  as  receive  a  total  of  annual 
compensation  at  a  rule  more  than  $2,500  and  less  than  $2,740  shall 
receive  additional  compensation  at  such  a  rate  per  annum  as  may  be 
necessary  to  make  their  salaries,  plus  their  additional  compensation, 
at  the  rate  of  $2,740  per  annum,  and  no  employee  shall  receive  addi- 
tionnl  com|>ensation  under  this  section  at  a  rate  which  is  more  than 
f>o  per  centum  of  the  rate  of  the  total  annual  compensation  received 
.  by  such  employee : 

^  Such  em|)]oyees  as  are  engaged  on  piecework,  by  the  hour,  or  at 

per  diem  rat(  s,  if  otherwise  entitled  to  receive  the  additional  compen- 
sation, shall  receive  the  same  at  the  rate  to  which  they  are  cntitlcvl  in 
thi<^  section  when  their  tixed  rate  of  pay  for  the  re^rular  working; 
hours  and  on  the  basis  of  three  hundred  and  thirteen  daj's  in  the  said 
fiscal  year  would  amount  to  $2,500  or  less:  Provided,  That  this 
method  of  computation  shall  not  apply  to  any  per  diem  employees 
regularly  paid  a  per  diem  for  every  day  in  the  year." 

The  second  paragraph  quoted  provides  that  employees  engaged  at 
per  diem  rates  shall  receive  the  increase  of  compensation  when  their 
fixed  rate  of  pay  for  the  regular  working  hours  and  on  the  basis  of 
dl3  days  in  the  fiscal  year  would  amount  to  $2,500  or  less.  The  em- 
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ployees  here  under  consideration  are  engaged  at  per  dicin  rates,  but 
their  regular  working  hours  are  44  hours  per  week  of  0  days.  In 
order  to  calculate  the  fixed  rate  of  pay  per  annum  on  the  basis  of  313 
days  in  the  year,  it  is  necessary  to  multiply  the  pay  received  for  44 
hours  by  52^.  If  the  product  obtained  is  $2,500  or  less,  the  employee 
is  entitled  to  increase  of  compensation  at  the  rate  of  $240  per  annum 
for  the  regular  working  hours  and  on  the  basis  of  318  days  in  the 
year.  If  the  product  obtained  is  more  than  $2,500  and  less  than 
$2,740,  the  employee  is  entitled  to  increase  of  compensation  at  a  rate 
which  added  to  the  fixed  rate  of  pay  will  equal  $2,740. 

Conversely,  in  order  to  find  the  rate  of  increase  of  compensation 
it  will  be  necessary  to  divide  $240  or  the  amount  less  than  $240  to 
which  the  employee  is  found  to  be  entitled  by  52|.  The  quotient 
thus  found  is  the  amount  of  increase  of  compensation  to  which  an 
employee  is  entitled  who  has  worked  or  has  been  in  a  pay  status  a  full 
week  of  44  regular  working  hours.  If  he  has  worked  or  has  been  in  a 
pay  status  less  than  44  regular  working  hours  during  a  week,  he  is 
entitled  to  increase  of  compensatioD  at  a  rate  equal  to  one-forty- 
fourth  of  the  weekly  rate  for  every  hour  worked  or  in  a  pay  status. 

It  should  be  understood  that  an  employee,  if  entitled  to  increase 
of  compensation,  is  entitled  to  the  full  amount  of  increase  of  com- 
pensation  if  he  works  or  is  in  a  pay  status  during  the  regular  working 
hours  prescribed  by  the  department 


PAT  OF  INSULAB  FOBCE,  NAVY. 

The  rates  of  pay  prescribed  by  section  6  of  the  act  of  May  18,  1920,  41  Stat, 
602,  for  certain  enlisted  men  of  the  Navy  are  nppMcnhle  to  fl  o  i!isiilnr 
force,  which  section  13  of  tlie  same  act  provides  shall  1h>  the  rates  of  pay 
during  the  current  enli«tmeut  of  all  men  in  active  service  on  the  date  of 
the  approTftl  of  tbe  act  and  for  those  who  enlist,  reenltot,  or  extend  ttioii; 
enlistments  prior  to  July  1,  1922,  for  the  term  of  rach  enlistment,  leen- 
listment,  or  attended  enlistment,  subject  to  the  saving  clause  In  section 
14  that  Dothincr  In  the  net  .shall  operate  to  reduce  the  pay  or  allowances 
of  any  enlisted  man  on  the  active  list 

Aaslstaat  Comptroller  Veree  to  the  Secretary  of  the  Vavy,  Oeteber  15,  ISSO: 

I  have  your  letter  of  August  80, 1920,  requesting  decision  as  to  the 
rate  of  pay  to  which  enlisted  men  of  the  Navy  detailed  to  the  insular 
force  are  entitled  to  receive  who  enlist  or  reenlist  for  duty  in  the 
insular  force  after  June  dO,  1920. 

In  pursuance  of  the  authority  conferred  by  section  1569,  Revised 
Statutes,  the  insular  force,  United  States  Navy,  was  established  by 
executive  order,  dated  April  5, 1901  (incorporated  in  article  4429, 
U.  S.  Navy  Regulations,  1918),  under  whicii  the  Secretary  of  the 
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Navy  is  authorized  to  enlist  in  the  insular  force  not  to  exceed  600 
Filipinos  in  the  raliuL's  and  at  the  lates  of  pay  specitied  therein. 
In  12  Conip.  Dec,  189,  it  was  held : 

"Altliou^di  under  said  Kxcrutivc  order  of  April  .5,  1901,  the  men 
are  enlisted  in  what  is  desi<]:nated  hs  the  insular  force.  I"^nited  States 
Navy,  thev  are,  nevertheless,  enlisted  men  in  and  of  the  Kegular 
Navy  of  the  United  States.  The  fact  that  they  are  attached  to  a 
part  or  branch  thereof  termed  the  *  insular  force*  can  not  affect 
the  conclusion  just  stated.  For  said  insular  force  was  established 
under  and  by  virtue  of  the  statutes  relating  to  and  governing!:  the 
Navv  of  the  United  States:  and.  unless  said  insular  force  be  a  part 
of  the  Kef^ular  Navy,  there  would  exist  no  authority  for  the  estab- 
lishment of  such  insular  force." 

26  Comp.  Dec,  428,  reiterated  the  previous  holdin<^s  of  this  office 
that  pa}'  conferred  upon  all  enlisted  men  hy  statute  was  payable  to 
enlisted  men  of  the  insular  force. 

Under  the  act  of  May  1.'5,  1908,  35  Stat.,  128,  the  rates  of  pay  of  the 
insular  force  as  esta))lishod  by  the  Executive  order  April  5,  1901, 
plus  the  10  per  cent  increase  thereof  provided  by  that  act,  was  to 
remain  in  force  until  changed  by  an  act  of  Congress. 

The  insular  force,  being  "  enlisted  men  of  the  Navy  of  the  United 
States,"  has  been  credited  with  the  increase  in  pay  provided  by  sec- 
tion 15  of  the  act  of  May  22,  1917,  40  Stat.,  87. 

In  26  Comp.  Dec.,  139,  it  was  held  that  the  increases  in  pay  pro- 
vided by  the  act  of  May  22,  1917,  were  by  the  act  of  July  11,  1919, 
41  Stat.,  140,  made  a  part  of  the  permanent  base  rates  of  pay  of  the 
enlisted  men  of  the  Navy,  and  consequently  extended  to  the  insular 
forces 

Section  6  of  the  act  of  May  18,  1920,  41  Stat.,  602,  provides  new 
rates  of  base  pay  for  each  enlisted  rating  "  commencing,  under  cer- 
tain conditions,  with  January  1,  1920. 
,  Section  13  of  this  act  provides,  in  part,  as  follows: 

''That  the  rates  of  pay  prescribed  in  sections  4  and  6  hereof  shall 
be  the  rates  of  pay  during  the  current  enlistment  of  all  men  in  active 

service  on  the  date  of  the  approval  of  this  Act,  and  for  those  who 
enlist,  reeidist,  or  extend  their  enlistments  prior  to  July  1,  IOJ'2,  for 
the  term  of  such  enlistment,  reenlistment,  or  extended  enlistment:" 

T  am  of  the  opinion  that  the  words  "  all  men  "  as  used  in  section  13 
clearly  extend  to  the  enlisted  men  of  the  insular  force  the  right,  dur- 
inn^  the  enlistment  or  extended  enlistment  referred  to  in  section  13, 
to  the  pay  prescribed  in  section  6,  subject  to  the  saving  clause  in 
section  14: 

"That  nothing:  contained  in  this  Act  shall  operate  to  reduce  the 
pay  or  al^)^^ance8  of  any  *  *  *  enlisted  man  on  the  active 
*   •   ♦  iibt;'» 
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OOAtT  eVABD— VOSnZTUU  OV  PAT  VOK  ABSKVOS  DVB  TO  MUOOHmrOT. 

The  net  of  May  18,  1920,  41  Stnt.,  G0.3,  havlnj;  assimilated  th»'  pay  and  allow- 
ances of  oillcers  and  men  in  the  Coast  Guard  to  those  of  officers  and  men 
In'  tbe  Mavy,  tlie  act  of  August  29,  1916,  39  Stat.,  5S0,  as  amended  by  the 
act  of  Jniy  1, 1018,  40  Stat,  717,  deprivInK  offloers  and  men  of  t&e  Navy  of 
the  right  to  pay  when  aboent  from  duty  on  account  of  injury,  sicknen,  or 
disease  rosultlnfr  from  intompornte  n>M«  of  drups  or  nicobolie  liquors,  or 
otlier  ndsconduc-t,  applies  to  olUcers  and  men  of  the  Coast  Guard  on  and 
after  May  IS,  1920. 

Astistant  Comptrollor  Force  to  the  Secretary  of  the  Treasury,  October  15,  1920: 
I  have  your  k'tter  of  August  1*^.  1920,  requestinj^  decision  ^v]l('the^ 
the  following  proposed  circular  letter  relative  to  alisence  of  tlie  per- 
sonnel of  the  Coast  Guard  on  account  of  sickness  or  disease  rosult- 
inc:  from  intemperate  use  of  drugs  or  alcoholic  liquors  or  other  mis- 
conduct is  in  accordance  with  the  authority  contained  in  the  act  of 
May  18,  1020,  granting  the  same  pa}'  and  allowances  to  othcers  and 
enlisted  men  of  the  Coast  Guard  as  are  received  by  the  officers  and 
men  of  tbe  Navy : 

"To  commanding  ofllcers  and  others  concerned: 

"  1.  In  view  of  the  fart  tiiat  tlie  act  of  May  18,  1020,  authorizes  the 
same  pay  and  allowances  for  oHicers  and  enlisted  men  of  tlie  Coast 
Guard  as  are  received  by  the  oUicers  and  enlisted  men  of  the  ^avy, 
it  follows  that  officers  and  enlisted  men  of  the  Qoast  Guard,  in  re- 
ceiving the  same  pay  and  allowances,  must  be  governed  by  all  con* 
ditions  that  affect  the  pay  or  allowances  of  officers  and  enlisted  men 
of  the  Navy. 

**2.  The  act  of  August  20,  lOlG,  provides  tliat  *  hereafter  no  officer 
or  enlisted  man  in  the  Navy  or  Marine  Corps  in  active  service  who 
shall  be  absent  from  duty  on  account  of  sickness  or  disease  resulting 
from  his  own  intemperate  use  of  drugs  or  alcoholic  liquors,  or  other 
misconduct,  shall  receive  pay  f'>r  the  period  of  such  absence,  the  time 
so  absent  and  the  cause  thereof  to  be  ascertained  under  such  pro- 
cedure and  re«?ulations  as  may  be  ])res(!ril)ed  by  tlie  Secretary  of  the 
Navy :  Provided^  That  an  enlistment  shall  not  be  regarded  as  com- 
plete until  the  enlisted  man  shall  have  made  good  any  time  in  excess 
of  one  day  lost  on  accoimt  of  sickness  or  disease  resulting  from  his 
own  intemperate  use  of  drugs  or  alcoholic  liquors,  or  other  mis- 
conduct.' 

"  3.  Therefore,  absence  from  duty  of  an  officer  or  enlisted  man  of 
the  Coast  Ghiard,  in  active  service,  on  account  of  sickness  or  disease 
resulting  from  his  own  inteujperate  use  of  drugs  or  alcoholic  liquors, 
or  other  misconduct,  is  within  the  j)iirview  of  the  statute  above 
quoted;  and  any  oHicer  or  enlisted  man  who  was  absent  on  May  18, 
102O,  or  who  has  been  al)sent  since  that  date,  or  who  may  hereafter 
be  absent,  from  duty  from  any  such  cause,  or  causes,  is  not  entitled 
to  pay  for  the  period  of  such  absence.  Form  2522  will  be  used  in  all 
cases  of  sickness  or  disease  resulting  from  intemperate  use  of  drugs 
or  alcoholic  liquors,  or  other  misconduct,  the  same  as  in  all  other  cases 
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of  sickness  or  di.sal)ility.  Comply  in  all  particulars  with  *  Instruc- 
tions' on  the  reverse  of  said  form. 

4.  In  the  case  of  an  enlisted  man,  notation  of  the  absence  under 
the  purview  of  this  order  will  be  made  on  the  service  record  at  Coast 
Guard  headquarters  and  also  on  l)oard  the  vessel  or  at  the  station  to 
which  he  is  attached.  The  date  admitted  to  the  sick  list  shall  not  be 
counted  as  a  day  of  jilv-t  iici' ;  the  date  discharged  from  the  sick  list 
shall  be  counted  as  a  day  of  absence. 

"  5.  When  the  medical  officer  enters  on  the  record  (Form  2522) 
that  the  sickness  causing  the  absence  from  duty  is  the  result  of  the 
person's  own  intemperate  use  of  dru^2:s  or  alcoholic  liquors,  or  other 
mis((»n(hirt.  it  shall  be  the  duty  of  such  medical  oflicer  to  inform  the 
patient  wiien  such  adverse  entry  is  made,  provided  the  condition  of 
the  patient  does  not  make  such  action  inaoTisable.  Wtoi  ttie  com- 
manding officer  or  district  superintendent  and  the  medical  officer  are 
in  accord  as  to  the  nature  of  the  disease  or  sickness,  the  entry  shall 
hr  final.  Should  they  not  be  in  accord,  a  l)()ard  of  officers,  of  not  less 
tliaii  two  members,  one  of  wlioni  shall  \n'  a  mt'dical  olHcer,  will  be 
convened  to  report  upon  and  malve  recommendaliuns  in  the  case.  In 
the  case  of  an  officer  or  enlisted  man  attached  to  a  unit  in  charge  of 
a  commissioned  officer,  the  board  will  be  convened  by  the  commanding 
officer.  In  any  other  case  the  board  will  be  convened  by  authority 
from  headquarters.  The  approval  by  the  convening  authority  of  the 
findings  of  this  board  shall  be  final.  If  the  commanding  officer  of  a 
vessel,  as  convening  authority,  disapproves  the  findings  of  the  board, 
the  proceedings  wiU  be  forwarded  to  headmiatters  for  action,  and  its 
decision  will  be  final.  A  oopv  of  the  inai  decision  in  the  case  will 
be  entered  in  the  health  record  of  the  person. 

"  G.  Commanding  oHiccrs  and  district  superintendents  should  ex- 
ercise great  care  not  to  discharge  an  enlisted  man  on  account  of  ex- 
piration of  enlistment  until  he  nas  made  good  the  time,  in  excess  of 
one  dajr,  absent  from  duty  on  account  of  sickness  or  disease  resulting 
from  his  oAvn  intemperate  use  of  drugs  or  alcoholic  liquors,  or  other 
misconduct." 

Since  under  said  act  of  May  18,  1920,  41  Stat.,  603,  the  right  of 
officers  and  men  in  the  Coast  Guard  to  pay  is  determined  by  what 
officers  and  men  of  the  Navy  of  corresponding  grade  or  rating  in 
like  circumstances  and  conditions  are  entitled  to,  said  act  of  August 
29, 1916,  39  Stat.,  580,  as  amended  by  the  act  of  July  1,  1918, 40  Stat, 
717,  depriving  officers  and  men  of  the  Navy  of  right  to  pay  when 
absent  from  duty  on  account  of  injury,  sickness,  or  disease  resulting 
from  intemperate  use  of  drugs  or  alcoliolic  liquors,  or  other  miscon- 
duct, applies  to  the  officers  and  men  of  the  Coast  Guard. 

You  are  advised  that  the  proposed  circular  letter,  amended  to  in- 
clude reference  to  the  act  of  July  1,  1918,  and  to  include  the  word 
"injury."  as  provided  in  that  act,  is  in  accord  with  the  law  govern- 
ing the  right  of  officers  and  men  o^  the  Navy  in  the  matter  of  pay 
under  the  circumstances  and  conditions  in  question. 
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OOAST  ttVABD— DSDITOTZOV  IKOX  PAT  lOB  HATY  KOSnTAXA. 

Omcen  and  enlisted  meo  of  the  Ooaet  Oaard  are  not  eobject,  by  reeaon  of  tlie 
•  act  of  May  IB,  11)20,  41  Stat,  608,  aeblmllatlng  their  pajr  to  that  of  the 

Navy,  to  the  charge  of  20  cents  per  month  for  Navy  hogl^tal  fond  that  la 

deducted  from  the  i>ay  of  otiicers  aud  meu  of  the  Navy. 

AMiitaat  Comptroller  Poree  to  the  Secretary  of  the  nreaeory,  October  15,  1920: 

I  have  your  letter  of  August  21,  1920,  requesting  decision  as  fol- 
lows: 

^  In  view  of  that  part  of  your  decision  of  March  25, 1918, 24  Comp.  . 
Dec,  545,  readinf]^  as  follows: 

"'The  substituliun  of  the  Navy  rate  of  pay  for  tlie  Coast  Guard 
'rate  does  not,  however,  render  the  iudividuul  liable  to  the  20  cents 
per  month  deduction.  Had  the  law  provided  that  a  man  in  the 
Coast  €ruard  shall  receive  the  same  pay  as  in  the  Navy,  tliere  mi<jjht 
be  some  ground  for  holdinir  tliut  he  would  be  liable  to  trie  deduction. 
The  law,  however,  provides  tliat  lie  sIkiII  receive  the  same  rate  of 
pay,'  your  decision  is  reiiuested  us  to  wliether  or  not,  in  view  of  that 
part  of  the  act  of  May  18,  1U20,  41  btat.,  003.  reading  as  follows: 

'  That  commissioned  officers,  warrant  officers,  jjetty  officers,  and 
other  enlisted  men  of  the  Coast  Guard  shall  receive  the  same  pay, 
allowances,  and  increases  as  now  are,  herein  are,  or  hereafter  may 
be  prescribed  for  corresponding;  grades  or  ratings  and  length  of 
service  in  the  Navy,'  the  deduction  of  '20  cents  per  month  for  the  fund 
for  Navy  hospitals  should  be  made  from  the  pay  of  each  officer  and 
enlisted  man  of  the  Coast  Ghiard  commencing  May  18,  1920. 

"  Should  you  decide  that  the  dediu  tion  of  20  cents  per  month  for 
the  fund  for  Navy  hospitals  should  be  made  from  the  pay  of  each 
officer  and  enlisted  man  of  tlie  Coast  (iuard  conimeneing  May  18, 
1920,  3^our  decision  is  also  requested  as  to  whether  or  not  said  deduc- 
tion would,  of  necessity,  entitle  each  officer  and  enlisted  man  of  the 
Coast  Guard  to  the  same  treatment  at  Navy  hospitals  as  received  l)y 
the  officers  and  enlisted  men  of  the  Navy." 

Authority  to  check  the  accounts  of  officers  and  men  of  the  Navy 
and  Marine  Corps  at  the  rate  of  20  cents  per  month  for  each  person 
to  he  applied  to  the  fund  for  Navy  hospitals  is  found  in  sections 
4808  and  1614,  respectively,  of  the  Bevised  Statutes.  As  stated  in 
said  sections  the  amount  so  checked  is  to  be  applied  to  the  fund  for 
Navy  hospitals,  but  in  return  the  officers  and  men  are  entitled  to 
treatment  in  said  hospitals,  a  privilege  which  should  accrue  to  the 
officers  and  men  of  the  Coast  Guard  if  the  act  of  May  18,  1920,  in 
providing  the  same  pay  "  for  the  personnel  of  the  Coast  Guard  us 
prescribed  for  corresponding  grades  or  ratings  in  the  Navy,  requires 
that  their  accounts  be  checked  said  hospital  fund.  Such  privilege, 
however,  is  not  specifically  granted  nor  can  it  reasonably  be  implied 
from  the  language  of  the  assimilation  act. 

The  law  entitles  enlisted  men  of  the  Marine  Corps  to  the  ''same 
pay  "  as  enlisted  men  in  the  Army,  but  such  ti^t  does  not  relieve 
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them  from  checkage  for  hospital  fund  which  is  not  derlncted  in  case 
of  men  in  the  Army.  Also  when  the  commissioned  officers  of  the 
Navy  were  entitled  to  the  "  same  pay  "  as  officers  of  the  Anny  the 
Navy  officers  were  not  relieved  of  hospital  fund  checkage  as  required 
in  section  4808,  Kevised  Statutes. 

Accordingly,  I  am  of  opinion  tliat  officers  and  men  of  the  Coast 
Guard  are  not  subject,  by  reason  of  tlie  assimilation  of  their  pay  to 
that  of  the  Navy,  to  a  charge  of  20  cents  per  month  for  hospital  fund. 


OOmnTTATIOir  of  QVABTEBS— FVBUO  health  SBBVZCnL 

As  regulations  of  the  Public  Ilcnlth  Service  auih«tri/.e  coiimiiif ntion  of  quarters 
ouiy  in  case  un  odicer  is  starving  on  active  duty  at  a  station  where  there 
are  no  Quarters  belonging  to  the  aervioe  avattable  for  occupancy,  an  offloBT 
who,  on  bis  own  Judgment  and  responsibility  and  wltbont  direction  or 
authority  from  the  Surgeon  General,  decides  not  to  occupy  the  quarters 
ix'ioii'Titii,'  to  the  service  for  any  reason  whatever.  Is  not  entitled  to  com- 
nuiiation  for  quarters  of  liis  rank. 

GommututioQ  of  quarters  provided  by  ivgulatiou  for  officers  of  tlie  Public 
Health  Service  Is  a  fixed  monthly  allowance  n^ch  Is  not  divisible  on  the 
basis  of  the  number  of  rooms  In  kind  to  whldi  an  officer  may  be  mtitled. 
but  accrues  as  a  whole  only  when  there  are  no  quarters  belonging  to  the 
service  nv.'iilable  for  occupancy;  hence,  an  officer  who  sh.ires  his  quarters 
with  another  or  for  any  otlier  reason  fails  to  occupy  all  the  rooms  assigned 
to  Idni,  may  not  at  the  siuue  time  receive  quarters  in  Ikind  and  cummutuUoQ 
for  qnarters  based  on  the  number  of  rooms  not  occupied. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  October  15,  1920: 

By  your  reference  of  October  8,  1920, 1  have  a  letter  of  the  Surgeon 
General  Public  Health  Service  subinittino:  for  decision  of  this  office 
a  question  as  to  allowance  and  ])ayment  of  cornnnital  ion  of  quarters 
to  Senior  Surg.  II.  \V,  Austin,  medical  ollicer  in  charge,  United 
States  Marine  Hospital  No.  11,  Louisville,  Ky.,  under  the  following 
conditions : 

Paragraph  108,  Regulations  United  States  Public  Health  Service, 
1913,  provides  that  quarters  at  each  marine  hospital  shall  be  assigned 
by  the  Surgeon  General  to.  the  commanding  officer.  It  seems  that 
such  quarters  had  been  so  assigned  at  this  hospital,  but  that  when 
this  officer  was  first  ordered  to  the  hospital  these  quarters  were  not 
thought  by  him  to  be  in  condition  for  occupancy,  they  having  been 
abandoned  as  quarters  for  about  18  months  and  being  badly  in  need 
of  repairs.  Also  it  seems  to  have  been  assumed  by  him  that  when  the 
quarters  were  put  in  condition  they  would  be  needed  for  patients  of 
tiie  Bureau  of  War  Bisk  Insurance.  Accordingly  the  officer  occupied 
other  quarters  procured  by  him  from  September  14, 1918,  to  March 
86, 1919,  and  claims  commutation  of  quarters  for  that  period  at  the 
full  rate  for  his  rank. 
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From  March  20, 1919,  the  ofScer  occupied  quarters  at  the  hospital, 
but  because  of  need  for  space  for  patients  only  four  rooms  of  the 
quarters  assigned  to  the  oonunanding  officer  were  occupied  by  Surg. 
Austin.  Auti&orized  allowance  of  quarters  in  kind  for  his  rank  is 
fliz  rooms,  and  he  claims  commutation  for  two  rooms  from  and  after 
March  25, 1919. 

Paragraph  108,  Begulations  of  the  Public  Health  Service,  1918, 
provides: 

*^  When  a  commissioned  officer  is  serving  at  a  station  on  active  duty 
where  there  are  no  quarters  belon^in^  to  the  service,  he  sliall  receive 
commutation  for  quarters  at  the  followin*?  monthly  rate,  allowed 
medical  ofTicers  of  the  Army  of  tlio  same  relativL'  rank,  viz:  For  sur- 
/reons,  for  four  rooms,  fuel,  and  lipjhts,  commutation  $50  a  month; 
for  passed  assistant  surgeons,  for  three  rooms,  fuel,  and  lights,  $40 
a  month;  and  for  assistant  surgeons,  for  two  rooms,  fuel,  and  lights, 
$30  a  month.  When  on  duty  on  board  a  revenue  cutter  or  quarantine 
vessel  or  on  waiting  orders  officers  will  not  be  allowed  commutation.'' 

This  paragraph  provides  commutation  of  quarters  only  in  case 
an  officer  is  serving  on  active  duty  at  a  station  where  there  are  no 
quarters  belonging  to  the  service.  In  this  case  service  quarters  had 
been  set  apart  for  the  officer  in  charge.  The  length  of  the  period 
after  September  14, 1918,  during  which  they  may  have  been  consid- 
ered unfit  for  occupancy  is  not  stated,  but  it  is  not  in  evidence  that 
the  officer  applied  for  temporary  quarters  pending  the  making  of 
necessary  repairs,  or  for  any  other  temporary  arrangement  during 
such  period.  His  occupancy  of  quarters  other  than  those  belonging 
to  the  service  seems  to  have  been  on  his  own  judgment  and  responsi- 
bility and  without  direction  or  authority  from  the  Surgeon  General. 
No  right  to  commutation  of  quarters  for  the  period  from  September 
14, 1918,  to  March  25,  1919,  accrued  to  the  officer  under  this  regula- 
tion and  none  may  lawfully  be  paid  to  him. 

Paragraph  103  of  the  regulations  fixes  the  allowance  of  commu- 
tation of  quarters  for  the  several  ranks  named,  without  refer- 
^oe  to  the  authorized  allowance  of  quarters  in  kind  for  the  same 
ranks  made  by  paragraph  104,  and  the  two  allowances  do  not  cor- 
respond  in  the  number  of  rooms  allowed.  The  commutation  allowed 
to  surgeons,  whether  senior  or  not,  is  for  four  rooms,  fuel,  and 
lights,  $50  a  month,  while  the  allowance  of  quarters  in  kind  is  for 
senior  surgeons,  six  rooms,  and  for  surgeons,  five  rooms. 

Commutation  of  quarters  provided  by  paragraph  103  is  a  fixed 
monthly  allowance  to  officers  at  stations  where  there  are  no  quar- 
ters belonging  to  the  service,  and  bears  no  relation  to  the  author- 
ized allowance  of  quarters  in  kind.  It  is  not  divisible  on  the  basis 
of  the  number  of  rooms  in  kind  to  which  an  officer  may  be  enti- 
tled, but  accrues  as  a  whole  only  where  there  are  no  quarters  he- 
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longing  to  the  service  ayailable  for  oocapancy.  An  officer  occupy* 
ing  quarteis  which  have  been  assigned  to  him  at  a  marine  hospital 
is  not  entitled  to  the  commutation  of  quarters  provided  for  by 
paragraph  108. 

It  would  seem  that  quarters  in  kind  assigned  for  the  commanding 
officer  at  this  hospital  fully  covered  the  number  of  rooms  to  which 
this  officer  was  entitled,  and  that  he  Toluntarily  gave  up  all  except 
four  of  the  rooms,  whidi  is  the  full  number  for  his  rank  when  used 
as  a  basis  for  commutation;  but  however  that  may  be,  the  regula- 
tion allows  commutation  oi^y  when  there  are  no  quarters,  and  the 
two  allowances  can  not  be  so  divided  as  to  permit  actual  occupancy 
of  four  rooms  and  commutation  for  two  rooms  for  the  same  period 
of  time.  In  this  connection,  see  19  Comp.  Dec,  690,  and  cases  cited 
therein. 

No  payment  to  this  officer  on  account  of  commutation  of  quar- 
ters  during  the  period  in  question  is  authorized. 


COAST  AKD  eZODSTZO  fmLVST—XOHOSVITT  FAT  OV  OTITCSSS. 

Coniniissioiied  ollieers  of  the  Coast  and  Geodetic  Survey  tire  entitled  to  have 
time  on  leave  or  furlou;;h  without  pay  counted  in  coruputiug  period  of 
service  for  longevity  purposes,  under  tiie  provldons  of  section  11  oi  the 
act  of  May  18»  1920, 41  Stat.  603. 

Comptroller  Warwick  to  the  Secretary  of  Commerce,  October  18,  1920: 

I  have  3our  letter  of  the  11th  instaat  requesting  my  decision  of  a 

question  presented  by  you,  as  follows: 

"  Section  11  of  the  act  of  May  18,  1920,  41  Stat.,  603,  entitled  'An 
act  to  increase  the  etKciency  of  tlie  commissioned  and  enlisted  person- 
nel of  the  Army,  Navy,  Marine  Corps,  Coast  Guard,  Cot^  and 
Geodetic  Survey,  and  the  Public  Health  Service,'  provides  in  part  as 
follows : 

"'That  hereafter  lon£rcvity  pay  for  ofTirors  in  the  Army,  Navy, 
^larine  Corps,  Coast  (luard,  Public  Health  Service,  and  Coast  and 
Geodetic  Survey  shall  be  based  upon  tiie  total  of  all  service  in  any  or 
all  said  services.' 

^  In  view  of  the  above-quoted  provision  of  law,  your  decision  is 
respectfully  requested  as  to  whether  or  not  there  is  any  limit  refrard- 
infz  the  amount  of  time  that  may  be  placed  t<)  the  lon<revity  credit  of  a 
commissioned  oilicer  of  the  Coast  and  Geodetic  Survey  who,  durinjij 
souie  period  of  his  service,  has  been  on  furlou«^h  or  leave  without 
pav. 

"  The  specific  question  in  this  case  is  whether,  in  cases  where  com- 

Dii.'^sif  dicd  oflicers  of  the  Coast  and  (ieodetic  Survey  have  been  absent 
without  |)ay  for  a  few  days,  or  on  furlou^rh  without  pay  for  thirty 
days  or  more,  tiieir  service  should  be  considered  as  continuous  in 
coinputniii  longevity." 
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In  jour  statement  of  the  specific  question  of  which  decision  is  re- 
quested it  is  asked  whether  the  senricos  of  commissioned  officers  of 
the  Coast  and  G^eodetic  Surrey  who  have  been  absent  without  pay 
for  a  few  days,  or  on  furlough  without  pay  for  80  days  or  more, 
should  be  considored  as  continuous  in  computing  longevity  pay. 
Inasmuch  as  service  in  dissevered  periods  may  be  counted  to  ma^  up 
the-total  of  servico  for  loiifrevity  purposes,  1  assume  that  the  question 
you  wish  decided  is  simply  whether  time  absent  with  leave  or  on 
furlough  witliout  pay  may  be  credited  for  longevity-pay  purposes. 

In  1888  the  Second  Comptroller  of  the  Treasury  decided  that  a 
cadet  at  the  Military  or  Naval  Academy  sentenced  to  suspension 
without  pay  for  a  year  was  entitled  to  count  the  time  so  suspended  in 
computation  of  longevity  pay. 

In  21  Comp.  Do(  74,  reference  was  made  with  evident  approval  to 
the  decision  of  tliis  oflice  of  July  2G,  1912,  wherein  it  was  held  that 
commissioned  officers  of  the  Public  Health  and  Marine  Hospital 
Service  on  leave  without  pay  were  entitled  to  have  such  time  counted 
in  computing  their  years  of  service  for  longevity  purposes.  It  was 
said: 

"An  officer  of  said  service  who  has  been  duly  commissioned  therein 
continues  in  such  service  while  on  leave  without  pav,  though  not  in 
a  full-pay  status  or  in  any  pay  stafUvS  whatever.  There  is  a  distinc- 
tion between  being  in  a  service  and  in  a  pay  status  in  such  service. 
The  one  is  controlled  by  the  commission,  the  other  by  the  character  of 
service  rendered  under  the  commission." 

The  question  in  21  Comp.  Dec.,  74,  was  whether  an  officer  of  the 
Public  Health  Service  on  waiting  orders  was  entitled  to  have  said 
time  counted  in  computing  his  years  of  service  for  longevity  pur- 
poses. The  law  for  that  service  provided  that  passed  assistant  sur- 
geons placed  on  waiting  orders  for  a  longer  period  than  two  months 
should  receive  75  per  cent  of  the  pay  of  their  rank  while  so  placed. 

Commissioned  officers  of  the  Coast  and  Geodetic  Survey  continue 
in  service  while  on  leave  or  furlough  by  proper  authority  without 
pay,  and  such  fact  determines  their  longevity  rights. 

Answering  your  question  specifically,  I  am  of  opinion  that  commis- 
sioned officers  of  the  Coast  and  Geodetic  Survey  are  entitled  to  have 
the  time  on  leave  or  furlough  without  pay  counted  in  computing  the 
period  of  service  for  longevity  purposes. 


HAVT— DA1CA0E8  TO  PKZVATS  PBOVXRTT  XV  ZUBOVB. 

Bttcaftor  claims  for  damages  to  and  loss  of  private  property  of  iDhabltants  of 
anj  European  oonntry  not  an  enemy  or  ally  of  an  enony  of  the  United 
States,  amonntlii?  to  $1,000  or  less,  occasioned  nnd  cnused  by  men  In  the 
naval  aerviceb  shall  be  settled  by  the  Secretary  of  the  Mavy  under  authority 
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of  the  !i«  t  of  July  1,  1018,  40  Stat.,  705,  but  any  payment  horetofore  made 
under  niijustnionts  as  authorized  by  the  act  of  April  IS,  IIMS,  40  Stat.,  532, 
relative  to  settlemeut  of  claims  for  damages  caused  by  ^Vmerican  military 
forces.  If  otherwise  correct,  will  not  be  disturbed. 

Comptroller  Warwick  to  the  Secretary  of  War,  October  18,  1920: 

I  have  your  letter  of  the  8th  instant,  received  the  12th  instant,  re- 
questing my  decision  us  to  the  scope  of  the  act  of  April  18,  1918,  40 
Stat.,  532,  that  is  to  say,  whether  it  includes  the  forces  of  the  Navy 
and  Marine  Corps. 

Sections  1  and  2  of  the  act  of  April  18  provides — 

"That  claims  of  inhabitants  of  France  or  of  any  other  European 
country  not  an  enemy  or  ally  of  an  enemy  for  dama<jfes  caused  by 
American  military  forces  may  be  presented  to  any  ollicer  designated 
by  the  Preradent,  and  when  approved  by  snch  an  officer  shall  be  paid 
under  regulations  made  by  the  Secretary  of  War. 

Sec.  2.  That  claims  under  this  statute  shall  not  be  approved  unless 
they  would  be  payable  according!:  to  tlie  law  or  practice  governing  the 
military  forces  of  the  country  in  which  they  occur." 

The  Navy  appropriation  act  of  July  1,  1918,  40  Stat,  705,  pro- 
vides— 

''  That  hereafter  the  Secretary  of  the  Kavv  is  authorized  to  con- 
sider, ascertain,  adjust,  determine,  and  pay  the  amounts  due  on  all 

claims  for  damages  to  and  loss  of  private  property  of  inhabitants  of 
any  European  country  not  an  enemy  or  ally  of  an  enemy  when  the 
amount  of  the  claim  does  not  exceed  the  sum  of  $1,000,  occasioned 
and  caused  by  men  in  the  naval  service  during  the  period  of  the 
present  war,  all  payments  in  settlement  of  such  claims  to  be  made 
out  of '  Pay,  Miscellaneous.' " 

The  Navy  appropriation  act  of  July  11,  1919,  41  Stat,  132,  pro- 
vides— 

"  That  the  Secretary  of  the  Navy  is  authorized  to  consider,  ascer- 
tain, adjust,  determine,  and  pay  the  amounts  due  in  all  claims  for 
damages  (other  than  such  as  are  occasioned  by  vessels  of  the  Navy) , 
to  and  loss  of  privately  owned  property,  occurring  subsequent  to 
April  6, 1917,  where  the  amount  of  the  claim  does  not  exceed  $500, 
for  which  damage  or  loss  men  in  the  naval  service  or  Marine  Corps 
are  found  to  be  responsible,  all  payments  in  settlement  of  said  claims 
to  be  made  out  of  the  appropriation  '  Pay,  miscellaneous 

The  Navy  appropriation  act  of  June  4, 1920, 41  Stat.,  813,  which  is 
for  the  fiscal  year  ending  June  30,  1921,  appropriates  "  for  payment 
of  claims  for  damages  under  naval  act  approved  July  11,  1919." 

In  a  decision  rendered  November  29,  1918,  the  Assistant  Comp- 
troller of  the  Treasury  at  Paris  construed  the  act  of  April  18, 1919, 
as  broad  enough  in  its  scope  to  include  damages  caused  by  the  naval 
and  Marine  Corps  forces  abroad  as  well  as  by  Army  forces.  This 
decision  had  the  informal  sanction  of  the  offi^  here.  The  decisioii 
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was  justified  in  order  to  meet  an  eiiiergeiit  situation,  probably  more 
with  reference  to  the  tribunal  of  settlement  than  with  anytliing  else. 
Claims  alnoad  for  damages  under  the  act  of  April  IS  were  being  ad- 
ju.sted  by  the  Kents.  Kcipiisition,  and  (laims  Service  duly  established 
by  military  authority.  In  the  military  operations  abroad  some 
damages  were  being  done  by  agem-ies  belonging  to  and  operated  by 
the  Navy  and  Marine  ('or[)s.  It  was  not  desirable  to  have  another 
tribunal  settling  claims  of  this  character  if  it  could  be  avoided.  It 
was  therefore  held  that  Navy  and  Marine  Corps  claims  might  be 
settled  as  if  Army  claims.    See  3  Assistant  Comj).  Dec,  22. 

The  act  of  July  1,  1918,  subsecpiently  came  before  the  ollice  here 
for  construction,  and  in  a  decision  rendered  May  22,  1919,  it  was  held 
that  the  purpose  of  the  act  was  to  confer  upon  the  Secretary  of  the 
Navy  the  right  to  adjust  snuiU  damages  that  might  be  occasioned  or 
caused  by  men  in  the  naval  service  to  private  j)roperty  of  inhabitants 
of  any  European  couiitry  not  an  enemy  or  ally  of  an  enemy  and  was 
intended  to  supersede  other  modes  of  securing  redress  for  injuries  to 
or  loss  of  private  property  of  our  allies  in  European  countries.  See 
25  Comp.  Dec,  890. 

Wliile  the  particular  question  in  that  case  was  whether  the  act  of  • 
July  1,  1918,  covered  claims  for  damages  to  or  loss  of  private  prop- 
erty arising  from  acts  committed  by  men  in  the  naval  service  when 
such  men  were  not  in  the  performance  of  duty  or  where  the  acts  of 
the  men  were  criminal,  yet  the  decision  went  further  and  to  the  extent 
above  indicated. 

•I  think  the  decision  of  November  29,  1918,  was  warranted  under 
the  circumstances  and  conditions  existing  abroad  at  that  time.  I  do 
not  know  to  what  extent,  or  in  what  amounts,  claims  for  damages 
caused  by  naval  forces  abroad  have  been  settled,  but  as  we  are  now 
away  from  the  emergent  conditions  growing  out  of  the  war,  it  seems 
to  me  in  the  settlement  of  said  claims  in  this  country  hereafter  the 
I^ooedure  authorized  by  the  act  of  July  1,  1918,  rather  than  that 
under  the  act  of  April  18, 1918,  should  be  followed.  Payments  made 
under  adjustments  as  authorized  under  the  act  of  April  18,  if  other- 
wise  cornet,  will  not  be  disturbed. 

The  question  submitted  Is  answefed  accordingly. 


COHT&ACTS— DELAY  OF  IirgPECTIOir  BT  OOVE&lIMEfil. 

Wbere  tbe  OoTermnent  deUiys  inspectioii  of  material,  fDmished  nnder  a  con- 
tract providing  for  inspection  before  acceptance,  for  nnnecesaary  period 

after  receipt  of  notification  from  tlip  oontrnctor  to  Inspect,  cost  of  flro 
insurance  on  the  mntorial  and  liitorcst  on  lonns  covorlnp:  perifxl  of  delay, 
or  any  other  direct  money  Iosb  or  exi>ense  caused  tlie  contractor  by  reason 
of  wach  delay,  whldi  otlierwlae  would  not  have  been  caused,  may  be  reim- 
IniTsed  HkB  eootmetor. 
SQUOS*'— 21-.T0L  97  25 
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Decision  by  Comptroller  Warwick,  October  18.  1920: 

The  George  Willcoinb  Co.,  by  application  filed  kSepteinlior  ^,  1920, 
requested  revision  of  the  settlement,  case  No.  18'2n04.  of  October 
1919,  by  the  Auditor  for  the  Navy  Department,  disallowing  it-^  claim 
for  S3,2r)S.lG  expenses  incurred  bv  delay  of  the  Government  in  the 
inspection  and  acceptance  of  kapok  delivered  under  contract  of  Feb- 
ruary 12,  1918. 

The  contract  was  for  GOO  ,000  po'unds  prime  J  a  para  kapok  for 
$134,400  to  be  delivered  at  Mare  Island  Navy  Yard,  Galif.,  by  Feb- 
ruary 15,  1918,  "subject  to  inspection  nnd  examiriation  by  the  oflicer 
or  ollicers  authorized  by  the  said  party  of  the  second  part  to  inspect 
and  examine  the  same;  and  no  article  furnished  or  services  performed 
under  this  contract  shall  be  accepted  until  it  or  they  shall  have  been 
inspected  and  approved  by  such  oflicer  or  ollicers,''  and  that  ui)on 
presentation  of  customarv  bills  and  proper  evidence  of  delivery,  in- 
spection, and  accei)tance,  and  within  10  days  after  their  filing,  the 
sum  due  under  the  contract  would  be  i)aid. 

The  delivery  was  made  as  stipulated  and  the  contractor  re(|uested 
that  immediate  notification  of  acceptance  be  given  so  that  fire  insur- 
ance carried  on  the  nuiterial  might  be  canceled.  Directions  to  inspect 
were  issued  February  23, 1918,  but  it  appears  the  Government  shipped 
about  300,000  pounds  of  the  kapok  from  Mare  Island  Navy  Yard  to 
Philadelphia  without  inspection,  and  dela3's  arose  there  in  ascertain- 
*ing  the  contractor,  etc.  It  was  not  until  June  17,  1918,  that  accept- 
ance was  given  the  contractor  of  the  300,000  pounds  at  Mare  Island, 
and  on  July  10, 1918,  accei)tanc6  was  made  of  all  the  kapok  furnished 
under  the  contract. 

Claimant  states  payment  for  both  lots  was  made  July  15  and  16, 
1918,  and  for  gross  weight  without  deducting  tare,  which  overpaid 
$6,488.16,  and  upon  the  contractor  re^Sbrting  it  the  overpayment  was 
deducted  on  later  bills;  that  after  delivery  the  material  was  insured 
against  fire  for  30  days  at  a  cost  of  $667.67,  and  subsequently  con- 
tinued to  June  18  at  a  cost  of  $400.60  per  month,  and  that  on  moneys 
borrowed  to  finance  the  contract  it  was  compelled  to  pay  interest  at 
6  per  cent  until  paid  by  the  Government.  The  contractor  itemizes 
the  expense  claim  as  follows: 

Fire  insurance  at  Mare  Island  from  March  IBtli,  as  evidenced  by 

attached  bill  of  Boston  Insurance  Company  $1, 241. 80 

Interest  after  60  days  flrom  dellreiy  on  $134»444, 8  montbs*  at  6%  2.  Old.  06 

Total   3,  liiVS.  46 

The  Xavy  Department  reported  that  10  days  would  have  been  a 
reasonable  time  in  which  to  make  in.s])ecti(>n  and  it  has  approved  the 
claim.   There  was  no  requirement  upon  the  contractor  to  make 
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delivery  and  have  inspection  elsewhere  than  at  Mare  Island.  For 
the  direct  money  loss  or  expense  caused  the  contractor  which  would 
not  have  been,  otherwise  caused,  payment  may  be  made.  Interest  is 
usually  claimed  in  connection  with  a  nonpayment  of  an  obligation 
as  the  measure  of  damages  where  no  other  direct  damage  appears.  In 
such  cases  the  payment  has  not  been  authorized  by  this  office.  The 
contractor  has  submitted  certificates  of  a  bank  that  it  was  carrying 
for  the  contractor  between  February  21, 1918,  and  July  26, 1918,  loans 
varying  in  amount  from  $150,000  to  $19d,000  upon  importations  of 
kapok  at  the  ruling  rate  of  interest,  and  that  the  whole  of  the  in- 
debtedness was  liquidated  by  July  SMT,  1918.  The  cashier  under  oath 
deposes  to  the  same  effect.  The  bank  loans  were  paid  the  date 
following  receipt  of  the  Government  payment.  The  evidence  estab- 
lishes direct  loss  or  expense  in  connection  with  the  Government  con- 
tract due  to  the  fault  of  the  Government  after  the  contract  had  been 
performed  by  the  contractor.  The  insurance  item  is  a  similar  direct 
loss  or  expense.  The  amount.  $1^41.80,  does  not  include  the  pre- 
mium of  $667.G7  for  the  first  30  days,  which  the  contractor  insured 
as  a  matter  of  course,  and  the  insurance  was  promptly  terminated 
upon  acceptance  of  the  kapok. 
Action  of  the  auditor  is  reversed. 


eSRTIXKATIOH  OF  OLAZm  TO  C0H0BIS8  BT  ACCOUVTXVO  OmCBES. 

Where  a  statute  pruvldos  for  Increase  In  the  compensation  of  certain  Guv<{ra- 
meat  officers  and  employees  from  a  specific  date  or  the  date  of  the  act,  bat 
appropriation  for  such  increase  is  not  made  available  until  a  later  date  bj 

a  subsf'TTieiit  act,  It  5s  not  the  province  of  tlx'  acroniitin'^'  offlcors  of  the 
Treasury,  nor  are  tlioy  authorized  by  hiw,  to  certify  to  C(»n;:rt.'ss  claims 
for  the  increased  componsation  covering;  period  for  wldcli  no  appropriation 
was  provided,  bat  the  origiuutiug  of  an  appropriation,  which  would  be  the 
efBect  of  each  action,  rests  primarily  with  the  proper  administratiye  offlcera 
of  the  Government 

JteelaioB  by  Comptroller  Warwiek,  Oetober  18,  IMO: 

The  Auditor  for  the  State  and  Other  Departments  submitted 
October  8, 1920,  his  decision  for  approval,  disapproval,  or  modifica- 
tion, that  he  may  certify  for  deficiency  appropriation  by  Congress, 
the  claim  of  D.  N.  Hoover,  jr.,  for  $819.45,  the  difference  in  salary 
as  deputy  supervising  inspector  general,  Steamboat-Inspection  Serv- 
ice, Department  of  Commerce,  between  the  rate  of  $3,000  per  annum 
and  $2^000  per  annum  paid  him  for  the  period  from  July  6, 1918,  to 
October  31, 1918. 

The  act  of  July  2, 1918, 40  <Stat.,  740,  amended  section  4402  of  the 
Revised  Statutes  as  to  the  appointment  and  qualifications  of  a  super- 
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vising  inspector  general,  Steamboat-Inspection  Service,  at  $5,000  a 
year  and  authorized  the  Secretary  of  Commerce  to  appoint  a  deputy 
supervising  inspector  general,  who  shall  be  chief  derk  of  the  Bureau . 
of  Steamboat-Inspection  at  a  salary  of  $S/XX)  per  year.  Mr.  Hoover 
was  appointed  such  deputy  and  took  the  oath  July  6,  1918.  The 
legislative  act  of  July  3, 1918, 40  Stat.,  805,  contains  the  appropria- 
tion for  the  Steamboat-Inspection  Service  and  provided  $1,000  for 
a  supervising  inspector  general  and  $2,000  for  chief  derk  and  acting 
supervising  inspector  general,  the  latter  being  the  place  Mr.  Hoover 
is  understood  to  have  held  prior  to  July  6, 1918.  This  was  the  com- 
pensation for  these  places  prior  to  the  enactment  of  July  2, 1918,  and 
no  appropriation  was  made  for  the  higher  compensation  until  the 
deficiency  act  of  November  4, 1918,  40  Stat.,  1086,  made  an  appro- 
priation— 

"  For  amount  necessary  to  increase  the  compensation  of  officers  and 
«mployees  of  the  Steamboat-Inspection  Service  from  November  1. 

1918,  to  June  ')0. 1919,  indusive,  in  accordance  with  the  provisions  oi 

the  Act  ♦  *  *  approved  July  2,  1918,  as  follows:  Supervising 
inspector  ^reneral  from  i>i,OuO  to  ^.OCK),  deputy  supervising  inspector 
general  from  $2,000  to  $3,000,    *  * 

The  act  of  July  2,  1918,  provided  hifjher  compensation  for  a  num- 
ber of  other  employees  of  the  Steamboat- Inspection  Service  than  that 
appropriated  for  by  the  act  of  July  3,  1918,  and  the  increase  was 
likewise  appropriated  for  from  November  1,  1918,  by  the  deficiency 
act  of  November  4.  1918.  The  Secretary  of  Commerce  had  submitted 
an  estimate  to  Con«rress,  thron<?h  the  Secretary  of  the  Treasury, 
H,  Doc.  No.  12'iG,  ()5th  Cong.,  2d  session,  for  the  additional  amounts 
from  July  1,  1918.  For  what  reason  the  appropriation  made  pro- 
vision from  November  1,  1918,  does  not  appear,  althoufrh  it  may  be 
assumed  that  the  date  was  fixed  with  reference  to  the  time  of  the 
passa«re  of  the  act.  But,  however  this  may  l>e.  it  was  clearly  an 
administrative  duty  to  present  to  Con«iress  tlie  matter  of  an  appro- 
priation in  connection  with  the  changed  salaries,  and  it  was  so  acted 
upon.  There  is  no  requirement  upon  the  accounting  oflicers  to  act 
upon  claims  so  as  to  secure  the  higher  compensation  from  an  earlier 
date  than  that  appropriated  for.  That  is  still  an  administrative 
duty. 

The  matter  does  not  involve  an  appropriation  the  balances  of 
which  have  been  exhausted  or  carried  to  the  surj)lus  fund,  and  claims 
under  which  are  authorized  to  be  considered  by  the  accounting 
oflicers  of  the  Treasury  and  rei)orted  to  Congress  by  the  Secretary  of 
the  Treasury.  Section  4  of  the  act  of  June  14,  1878,  20  Stat..  isO; 
act  of  July  7,  1884,  23  Stat.,  254;  Treasury  Department  circular 
117  of  1895.   So  also  the  general  authority  of  the  accounting  oiUcers 
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of  the  Treasury  to  receive  and  settle  all  claims  by  or  against  the 
United  States,  section  236,  Revised  Statutes,  does  not  require  actioD 
where  the  practical  effect  would  be  its  substitution  for  the  edminis- 
tntive  duty.  The  originating  an  appropriation,  which  is  what  is 
now  involved,  rests  primarily  with  the  adminletratiTe  officials  and 
such  general  authority  as  there  may  be  in  the  accounting  officers  of 
the  Treasury  in  connection  with  the  settlement  of  claims  is  latent 
and  should  not  be  exercised. 
The  decision  of  the  auditor  is  disapproyed. 


X&AHSPO&TATIOll  OF  HOUSEHOLD  GOODS— COAST  AHD  OEODSTZC  SiniYEY^ 

OMiimlflsloiied  offlcera  of  the  Ooaet  and  Geodetic  Survey  are  entitled  to  crans* 
portatlon  of  household  effects  to  the  same  ettent,  under  the  same  condi- 
tions, and  subject  to  like  regolatlons  as  are  oommlaeioned  offlcers  of  tte 

Navy  of  correspoiuliug  rank. 

ComptrolUr  Warwick  to  Secretary  of  Coaawiee,  October  18,  1920: 

I  have  your  letter  of  October  11  requesting  decision  of  a  questioD 
presented  as  follows: 

"  Section  12  of  the  act  of  May  18, 1920, 41  Stat,  601,  contains  the 

followinn^  proviso: 

"'That  the  personnel  of  the  Navy  shall  have  the  benefit  of  all 
existing  laws  applying  to  the  Army  and  the  Marine  Corps  for  the 
transportation  ox  household  effects/ 

**  In  view  of  the  fact  that  section  11  of  the  act  of  May  18,  1920, 
supra,  confers  on  commissioned  officers  of  the  Coast  and  Geodetic 
Survey  the  same  pay  and  allowances  as  now  are  or  heron f tor  may  be 
prescribed  for  officers  of  tho  Xavy  with  whom  thov  hold  relative 
rank,  your  decision  is  respectfully  reuuested  as  to  whether  or  not 
the  provision  above  quoted  will  autnorize  the  payment  for  the 
transportation  of  household  effects  of  commissioned  officers  of  the 
Coast  and  Geodetic  Survey." 

I  am  of  opinion  that  the  privilege  of  having  household  effects 
transported  at  the  ezi)en8e  of  the  IJnited  States  is  an  allowance 
within  the  meaning  of  the  provision  in  section  11  of  the  act  in  ques* 
tion  which  gives  to  commissioned  officers  of  the  Coast  and  Geodetic 
Survey  "the  same  pay  and  allowances  as  now  are  or  hereafter  may 
be  prescribed  for  officers  of  the  Navy  with  whom  they  hold  relative 
rank." 

You  are  advised,  therefore,  that  commissioned  officers  of  the  Coast 
and  Geodetic  Survey  are  entitled  to  transportation  of  household 
effects  to  the  same  estent,  under  the  same  conditions,  and  subject  to- 
like  regulations  as  are  commissioned  officers  of  the  Navy  of  oorre- 
^nding  rank. 
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•  PAT  OF  PtYZNO  0ADET8--ABMT. 

The  Increase  of  pay  for  onlisted  men  of  the  Army  authorized  by  sprttan  4  of 
the  act  of  May  18,  1920,  41  Slat,  602,  which  under  provisions  of  seclion  4b 
Of  tbe  act  of  June  4,  1820,  41  Stat,  761,  applies  only  to  enlisted  men  of  tlMi 
flrat  five  grades  therein  estabUabed,  la  not  applicable  to  flying  cadets,  Air 
Service,  enlisted  or  appointed  to  that  grade  prior  to,  on,  or  after  Jane 
4,  1920. 

Atslstaat  Comptroller  Foree  to  Seoretary  of  War,  Oetober  tO,  IMO: 

I  have  your  letter  dated  October  2, 1920,  wherein,  after  citing  so 
much  of  a  decision  of  this  office  dated  July  21, 1920, 27  Comp.  Dec., 
62,  as  relates  to  flying  cadets,  Air  Service,  and  referring  to  an  in- 
closed copy  of  War  Department  Special  Regulations,  No.  Ill,  yon 
submit  for  decision  the  following  specific  questions: 

"  (a)  If  it  is  decided  that  the  increase  of  pay  provided  by  section 
4  of  the  act  of  Mny  18,  19S80,  41  Stat,  602,  is  applicable  to  flying 
cadets,  Air  Service  (in  service  on  June  4,  1920),  will  such  inciease 
be  eflective  from  and  after  July  1.  1020? 

"(6)  Will  such  increase  in  pay  be  applicable  to  flying  cadets,  Air 
Service,  who  are  ^listed  in  or  appointed  to  that  ^ade  subsequent 
to  June  4,  1920,  date  of  approval  of  reorganization  act,  41  otat., 
761 

Section  4  of  the  act  of  May  18, 1920, 41  Stat,  602,  provides : 

That,  commencing  January  1,  1920,  the  pay  of  all  enlisted  men 
of  the  Army  and  Marme  Corps  and  of  members  of  the  female  Nurse 

Corps  of  the  Army  and  Navy  is  hereby  increased  20  per  centum: 

Prorf'drd,  That  suc\\  increase  shall  not  apply  to  enlisted  men  Tvhose 
initial  pay,  if  it  has  already  been  permanently  increased  since  April 
6, 1917,  is' now  less  than  $33  per  month." 

Section  4b  and  section  13a  of  the  act  of  June  4,  1920,  41  Stat., 
761,  768,  are  worded,  in  part,  as  follows : 

"  Skg  4b.  ExLTSTED  MEN. — On  and  after  .lu\y  1,  1920,  the  grades 
of  enlisted  men  shall  bo  such  as  the  President  may  from  time  to 
time  direct,  with  monthly  base  pay  at  the  rate  of  $74  for  the  first 
grade,  $53  for  the  second  grade,  $45  for  the  third  grade,  $45  for 
ttie  fourth  grade,  $37  for  the  fifth  grade,  $35  for  the  sixth  grade, 
and  $80  for  the  seventh  grade.  ♦  *  ♦  The  temporary  increase 
of  pay  for  enlisted  men  of  the  Army  authorized  by  section  4  of 
the  act  of  Congress  approved  May  18,  1920,  shall  be  computed  upon 
the  base  pay  provided  for  in  this  section,  and  shall  apply  only  to 
enlisted  men  of  the  first  five  grades.  •  ♦  ♦  :  Provided^  That 
nojthing  in  this  section  shall  operate  to  reduce  the  pay  which  any 
enlisted  man  is  now  receiving,  durinir  his  currant  enlistment  ana 
while  he  holds  his  present  grade,    *    *  *." 

"Sec.  13a.  Air  Service. — There  is  hereby  created  an  Air  Serv- 
ice. The  Air  Service  shall  consist  of  •  *  *  and  sixteen  thou- 
sand enlisted  men,  including  not  to  exceed  two  thousand  five  hun- 
dred flying  cadets,  sndi  part  of  whom  as  the  Premdent  may  di- 
rect being  formed  mto  tactical  units,  organized  as  he  may  prescribe: 
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^  *   * .   OffH  era  and  enlisted  men  of  the  Army  shall  receive  an 

increase  of  T.o  {xt  roiitum  of  their  pny  while  on  duty  requiring  them 
to  participate  refjuhirly  and  frequently  in  aerial  fliirhts:  and  here- 
after no  person  shall  receive  additional  pav  for  aviation  duty  except 
as  prescribed  in  this  section:  Providi^a,  lliat  nothing  in  this  act 
shall  be  oonstrned  as  amending  existing  provisions  of  law  relating 
to  flying  cadets." 

Under  existing  provisions  of  law  relating  to  flying  cadets,  the 
flying  cadet  is  entitled  to  base  pay  at  the  rate  of  $75  per  month, 
oonmiatation  of  rations  not  exceeding  one  dollar  per  day,  and  other 
allowances  ccjual  to  those  of  a  private,  first  class,  Air  Service. 

In  the  act  of  July  11,  1919,  41  Stat,  109,  under  the  title  "^Air 
Service,"  are  provisions  as  follows: 

I  he  Secretary  of  War  is  hereby  authorized  and  directed  to  estab- 
lish and  maintain  at  one  or  more  established  flying  schools  courses  of 
instruction  for  aviation  students. 

"Aviation  students  shall  be  enlisted  in  or  appointed  to  the  «rrade 
of  flyinir  '^adet,  Air  Serviro.  which  prade  is  hereby  established: 

*  *  *  The  base  pay  of  a  llyinir  cadet  sliall  be  $75  per  month,  in- 
cluding extra  pay  for  flying  risk  as  provided  by  law.  The  ration 
allowance  of  a  flying  cadet  shall  not  exceed  $1  per  day,  and  his  other 
allowances  shall  be  those  of  a  private,  first  class.  Air  Service. 

^'  Upon  completion  of  a  course  prescribed  for  dying  cadets,  each 
flying  cadet,  if  he  so  de>ire,  may  be  discharged  and  commissioned  as 
a  second  lieutenant  in  the  OHicers'  Kesorve  Corps:  Prot^ided^  That 
the  Secretary  of  War  is  authorized  to  discharge  at  any  time  any  fly- 
ing cadet  whose  discharge  shall  have  been  recommended  by  a  board 
oinot  less  than  three  officers.^ 

A  decision  of  this  ofllce,  dated  March  6,  1920,  26  Comp.  Dec,  727, 
quoting  froui  syllabus,  is  as  follows: 

"  The  rates  of  pay  for  flying  catlets,  Air  Service  c  f  the  Army,  fixed 
by  the  specific  provision  therefor  in  the  act  of  July  11,  1911),  at  $75 
per  month,  including  extra  pay  for  flying  risk  as  provided  by  law,  is 
not  increased  by  the  provision  in  the  same  act  making  the  temporary 
war  rates  of  pay  of  enlisted  men  of  the  Army  their  permanent  rates 
of  pay." 

And  in  the  body  of  said  decision  of  March  6, 1920,  is  the  following 
language: 

**  While  aviation  students  are  given  the  grade  of  '  flying  cadet '  and 
the  status  of  enlisted  men  while  undergoing  training,  they  may  be  dis- 
charged if  they  so  desire  upon  completion  of  the  preseri))eJ  course. 

*  *  *  when  enlisted  from  civil  life  they  are  enlisted  for  a  specific 
purpose,  to  train  for  flying,  •  ♦  whether  enlisted  from  civil 
fife  or  appointed  from  an  enlisted  grade  of  the  Army,  upon  comple- 
tion of  tne  prescribed  course  they  are  entitled  to  dis<'harge;  a  some- 
what different  status  from  that  of  the  great  body  of  enlisted  men  of 
the  Army.'' 


874  DECISIONS  OF  THE  OOBCFTROLLSB. 

The  following  are  extracts  from  War  Department  Special  Regula- 
tions, No.  Ill,  dated  March  27,  1920: 

"1.  An  enlisted  man  of  an  ann  of  the  service  other  than  the  Air 
Service  w  ho  desires  to  be  examined  for  appointment  as  a  flying  cadet 
will  submit  application  *  *  *  to  The  Adjutant  (General  through 
military  channels.   •    ♦        Such  enlisted  men  as  qualify  for  ap- 

g ointment  in  the  grade  of  flying:  cadet  will  be  transferred  to  tlie  Air 
erAMPo  in  the  grade  ot  private  before  their  appaintmerU  as  flying 
cadets. 

"6.  Applicants  from  civil  life  mav  make  application  in  duplicate 
for  appointment  as  flying  cadets  to  the  nearest  Air  Service  station  as 
listea  in  paragraph  1*5.  *  *  ^. 

"  11.  When  qnalifie<l  civilian  applicants  have  been  selected  for  a 
coui*se  in  flying  traininii  they  will  he  notified  *  *  *  to  present 
themselves  •  •  *  to  be  enlisted  as  flyinjj  cadets  and  for  appoint- 
ment to  one  of  the  schools  *  *  *.  Such  applicants  will  be  enlisted 
for  a  period  of  three  years  as  flying  cadets  and  immediately  sent  to 
the  designated  school.  *  * 

"  12.  An  examininjz  board,    *    ♦    *  bo  convened    ♦    *  * 

for  the  examination  of  sucli  applicants  as  may  be  ordered  to  appear 
before  it  by  the  Director  of  Air  Service,  to  determine  their  mental, 
moral,  and  phvsical  fitness  for  future  appointment  as  second  lieu- 
tenants of  the  Officers*  Beserve  Corps.  *  *  *. 

•  *  *  •  •  *  • 

"  19.  Enlisted  men  of  the  Air  Service,  when  ordered  to  Air  Service 
schools  for  flyin^r  training,  will  retain  their  re^^lar  status  and  <rriule 
until  tiiey  have  actually  reported  for  duty  at  the  school.  When  they 
have  so  reported  the  commanding  officer  of  the  school  will  announce 
in  special  orders  their  appointment  as  flying  cadets,  and  these  orders 
will  be  the  authority  upon  which  the  soldier  will  then  be  dropped 
ixom  his  old  organization. 

"21.  Flving  cadets  appointed  from  enlisted  men  of  the  Air  Serv- 
ice who  do  not  desire  discharge  and  commission  as  officers  of  the 
Reserve  Corps  upon  their  successful  completion  of  the  prescribed 
course,  or  who  are  found  disaualified  by  a  board  of  not  less  than  three 
Air  Service  olTicers  for  the  duty  of  a  flying  cadet,  will  revert  to  the 

grade  held  by  them  prior  to  their  appointment  as  flying  cadets  and 
e  assigned  to  an  organization  in  which  vacancies  for  such  may  exist 
"  22.  Flying  cadets  appointed  from  civil  life  who  have  success- 
fully completed  their  course  will  be  commissioned  as  second  lieu- 
tenants of  the  Officers'  Beserve  Corps,  inactive  status,  and  discharged 
as  cadets. 

**  2H.  Flying  cadets  appointed  from  civil  life  who  are  found  un- 
qualified or  unsuited  for  the  duties  of  a  living  cadet  by  a  board 
consisting  of  not  less  than  three  officers  will  be  dischargee)  from  the 
service  after  approval  of  the  action  of  the  board  by  the  Director  of 
Air  Service. 

•  •••••• 
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**25.  The  base  pay  of  flying  cadets  is  $75  a  month,  which  includes 

fl^nng  nay.  The  mess  allowance  is  $1  por  day;  the  clothing  and 
other  allowances  are  those  of  private,  first  class,  Air  Service. 

"26.  Civilian  appointees  when  honorably  (iischar«^ed  will  receive 
S]tfih  travel  pay  and  allowances  as  are  authorized  for  other  enlisted 
men  upon  their  ^paration  from  the  service." 

In  section  4b  of  the  act  of  June  4,  1020,  provision  is  made  for 
seven,  and  only  seven,  grades  of  enlisted  men  of  the  Army,  the 
monthly  basQ  pay  of  the  highest  grade  being  $74.  It  would  seem 
that  the  grade  of  flying  cadet,  Air  Service,  whose  monthly  base  pay 
as  prescribed  by  the  act  of  July  11, 1919,  is  $75,  is  not  included  in  the 
term  enlisted  men as  used  in  said  section  4b. 

In  27  Comp.  Dec,  69,  answering  your  question  whether  or  not  en- 
listed flying  cadets,  Air  Senrice,  are  entitled  to  the  20  per  cent  in- 
crease of  pay  provided  by  section  4  of  the  act  of  May  18, 1920,  it  is 
said: 

"In  view  of  the  fact  that  Con<;rcs'<  has  declared  that  nothing  in  the 
act  of  June  4,  li>20,  shall  be  con.-trued  as  amending  existing  condi- 
tions of  law  relating  to  flying  cadets,  and  the  further  fact  that  it  is 
not  clear  they  are  embraced  in  the  phrase  *  enlisted  men  of  the  Army* 
as  ii^od  in  section  4  of  the  act  of  May  18,  1020,  your  question  is  an- 
swered iu  the  negative.  See  26  Comp.  Dec.,  727. 

Your  questions  (a)  and  (6)  are  answered  as  follows: 
The  increase  of  pay  for  enlisted  men  of  the  Army  authorized  by 
section  4  of  the  act  of  May  18,  1920,  which  under  the  provisions  of 
flection  4b  of  the  act  of  June  4,  1920,  "shall  apply  only  to  enlisted 
men  of  the  first  five  grades therein  established,  is  not  applicable  to 
a  flying  cadet,  Air  Service,  enlisted  or  appointed  to  that  grade  prior 
to,  on,  or  after  June  4, 1920. 

In  the  act  of  July  11, 1919,  41  Stat.,  100,  the  flying  cadet,  Air  Serv- 
ice, is  otherwise  described  as  "aviation  student,"  who  upon  comple- 
tion of  a  prescribed  course  of  instruction  at  an  establisliod  school 
may  be  discharged  and  commissioned  as  a  gecond  lieutenant  in  the 
OlU'  ors'  Tveservc  Corps.  His  connection  with  or  relation  to  the  Armv 
is  somewhat  similar  to  that  of  a  cadet  at  the  United  States  Military 
Academy,  who  is  not  included  in  any  of  the  provisions  of  said  act  of 
Mav  18,  1020.  It  will  also  be  observed  that  the  status  of  civilians 
who  are  enlisted  and  a]>i)ointed  (as  well  as  enlisted  men  who  are  ap- 
pointed) to  the  grade  <»f  flying  cadet,  Air  Servi^^e.  is  while  they  are 
holdinpr  such  grade  similar  to  that  of  the  person'-'  who,  in  accordance 
with  the  provisions  of  section  54  of  tlie  act  of  June  3,  lOlG,  .'50  Stat., 
11)1.  were  selected  for  instruction  and  traininir  upon  their  ajiplica- 
tion  and  under  terms  of  enlistment  and  regulatiou£>  prescribed  by  the 
Secretary  of  War. 
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The  dvilians  bo  selected  and  enlisted  were,  under  the  terms  of  the 
act  of  May  12, 1917, 40  Stat.,  TO,  during  tlie  period  of  their  training 
in  the  fiscal  year  1918,  entitled  to  pay  at  a  rate  ^  not  to  exceed  $100 
per  month,'*  and  the  enlisted  men  in  training  at  such  camps  with  a 
view  to  become  officers  of  the  Beserve  Corps,  were,  under  the  pro- 
visions of  the  act  of  June  15, 1917, 40  Utat^  188,  paid  ^  pay  at  $100 
per  month." 


HOHOEABX.E  DISCHABGS  O&ATUIIY  OX  REENLISTMENTS  F0&  SU&ATIOV 

OV  WAS. 

An  enlisted  man  of  the  Navy  Is  mtltled  to  honorable  dlscbarse  gratuity  pay  on 
reenltotmeDt  for  duration  of  war  within  four  months  from  honorable  dls- 
diarge'from  a  fonr^year  enlistment. 

Deolitott  by  Aidttaat  Oraiptrolltt  Voree,  October  90*  IMO: 

The  Auditor  for  the  Navy  Department  submitted  his  decision  of 
August  9, 1920,  as  follows : 

"  I  have  to  report  for  apjjroval,  disapproval,  or  modification  the 
following  decision  construing  certain  provisions  of  the  acts  of 
August  22,  1912,  87  Stat.,  831,  and  May  22,  1917,  40  Stet,  85,  with 
reference  to  the  facte  presented  in  the  claim  of  Adolph  Frank  Save, 
machinist  mate,  first  class,  United  Stetes  Navy,  now  pending  in  this 
office  for  settlement. 

"It  appears  that  claimant  enlisted  in  the  Navy  August  17,  1914, 
for  the  period  of  four  years,  and  was  honorably  discharged  there- 
from April  24, 1918.  He  reenlisted  June  4,  1918,  for  the  duration  of 
the  war.  He  was  given  an  ordinary  discharge  at  his  own  request 
October  6,  1919. 

"  His  claim  is  for  four  months'  pay  as  honorable  discharge  gratuity 
upon  reenlisting  June  4,  1918. 

**  Honorable  discharge  gratuity  for  enlisted  men  of  the  Navy  is 
provided  for  by  section  1^3  R.  o.,  as  amended  by  the  act  of  August 
22, 1912, 87  Stet.,  331.  So  much  of  that  section  as  is  material  to  the 
case  presented  is  as  follows : 

u  i  *  *  *  j£  .^j^y  enlisted  man  or  apprentice,  being  honorably 
discharged,  shall  reeiilist  for  four  years  within  four  montlis  there- 
after, he  shall,  on  presenting  his  honorable  discharge  or  on  accounting 
in  a  satisfactory  manner  for  ite  loss,  be  entitled  to  a  gratuity  of  four 
months'  pay  equal  in  amount  to  that  which  he  would  have  received 
if  he  haa  been  employed  in  actual  service:    *  * 

"  The  act  of  ATay  22,  1017,  40  Stat.,  85,  section  3.  provides: 

"*That  enlistments  in  the  Navy  and  Marine  Corps,  during  such 
time  as  the  United  States  may  be  at  war,  shall  be  for  four  years  or 
for  such  shorter  period  or  periods  as  the  President  may  prescribe,  or 
for  the  period  of  the  present  war.' 

**  The  law  governing  continuous-service  pay  of  enlisted  men  in  the 
Navy  as  provided  for  in  the  a<  ts  of  August  22,  1912,  and  May  22. 
1917,  is  similar  to  tliat  providing  for  honorable  dischar;£e  gratuity 
pay,  and  in  the  Comptroller  s  decision,  dated  October  17,  1918,  2i5 
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Comp.  Dec.,  315,  it  was  held,  quotiii<;  the  second  paragraph  of  the 

syllabus  : 

"'While  continuouR  service  pay  provided  for  enlisted  men  of  the 
Navy  under  tlie  act  of  Aiin-ust  22,  1J>12,  is  authorized  only  when  reen- 
listment  is  for  a  term  of  four  years,  the  act  of  May  22,  1917,  modifies 
the  provision  of  the  former  act  as  to  the  term  of  enlistment,  and  by 
a  fair  oonstraction  of  the  two  acts  if  an  enlisted  man  reenlists  for 
another  foil  term  as  pre^scribed  by  the  latter  act,  whether  it  be  for 
four  Tenrs  or  for  such  period  as  may  be  prescril)ed  l)y  tlie  Presiilent, 
or  for  tliC  duration  of  the  present  war,  lie  is  entitled  to  continuous- 
service  pay  if  such  reenlistment  takes  place  within  four  montlis  from 
the  date  of  discharge.' 

It  would  seem  that  the  same  principle  should  apply  with  refer- 
ence to  honorable  discharge  gratuity,  and  I  am  of  the  opinion  that 
reenlistments  in  the  Navy  for  duration  of  the  war,  under  the  act  of 
May  22.  1917,  confer  the  same  riirhts  to  honorable  discharge  gratuity 
as  reenlistments  for  four-year  periods.'* 

The  auditor's  decision  is  approved. 


WAE  SISK  IBSUEAHCE— ALLOTMENTS  TO  EHElCy  ALIENS. 

Both  compnlaory  and  Tolontaiy  allotments  of  pay  of  onUsted  men  to  altea 

enemies  and  allies  of  enemies  under  the  war  risk  Insurance  act  havlnff  been 
prohibited  by  lawful  rrculatlon  or  pstalilisliod  practifo  having  the  effect  of 
lawful  rcKulatlon.  peiu'rul  oiioiny  trade  licenses  lifting  the  ban  upon  enemy 
trade  Issued  by  the  War  Trade  Board  section  of  the  Department  of  iState 
Win  not  aQtboriie  payment  to  alien  enemy  allottees  or  atty  of  enemy 
alloteea  of  allotments  or  allowances  under  tbe  war  risk  Insnrance  act  unless 
and  until  tlie  regulations  and  practice  have  been  changed  so  tliat  such 
allotments  can  lawfully  he  made  by  the  enlisted  men  and  deducted  from 
their  pay. 

Comptroller  Warwick  to  William  H.  Holaei,  dithwrtlny  elerk,  Bureau  of  War 

Eisk  Insurance,  October  21,  1920: 

I  have  your  letter  of  September  29, 1920,  as  follows: 

"There  is  submitted  herewith  voucher  for  $187.17,  in  favor  of 
Johanan  Joseph  Mirza  and  Petrolena  Tlarsany,  whicli  lias  l>een  pre- 
sented to  me  for  payment  and  which  is  aj)pro\ed  as  a  charge  a«2:ainst 
the  appropriation  *  Military  and  naval  family  allowance  and  the 
'Arm^  allotment  trust  fund'  in  amounts  $86.67  and  $100.50,  re- 
spectively. 

"  This  voucher  indicalee  the  following : 

"(1)  That  the  payee,  Johanan  Joseph  ^lirza,  is  a  resident  of 
Turkey  and  that  the  allotment  and  allowance  award  covers  the  period 
from  July  14,  1919,  to  July  25,  1919. 

(2)  That  the  payee,  Petrolena  Harsany,  is  a  readent  of  Hungary, 
and  that  the  allobnent  and  allowance  award  covers  the  period  from 
Septeniber  2, 1919,  to  Mjurdi  9,  1920. 

"In  view  of  the  provisions  of  tlie  act  of  October  C,  1917,  known 
as  the  tradin*r  with  the  oncniy  act,  nnd  in  view  of  tlie  freneral  enemy 
trade  licenses  issued  by  tlie  War  Trade  Board  section  of  the  Depart- 
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ment  of  State,  date  July  14,  1919,  and  July  20,  1915.  I  am  in  doubt 
88  to  wh^er  payment  of  encloseid  voucher  is  authoriaed. 
*^  Your  decision  is  respectfully  requested." 

Petrolena  Harsany  is  an  alien  enemy  and  Johanan  Joseph  Mirza  is 
sn  ally  of  enemy  as  those  terms  are  defined  by  the  act  of  October  6, 
1917,  40  Stat.,  411,  known  as  the  "  Trading  with  the  enemy  act." 
That  act  prohibits  unlicensed  trade  with  an  enemy  or  ally  of  enemy 
and  defines  the  term  "  to  trade  "  to  mean — 

"(a)  Pay,  satisf}",  compromise,  or  give  security  ior  the  payment 
or  satisfaction  of  any  debt  or  obligation. 

*  «  •  •  <•  •  • 

"(c)  Enter  into,  carry  on,  complete,  or  perform  any  contract, 
agreement,  or  obligation."^' 

The  act  suitliorizes  the  President  to  grant  licenses  to  trade  with 
the  enemy  or  ally  of  enemy,  and  in  accordance  with  that  authoriza- 
tion the  War  Trade  Board,  or  War  Trade  Board  section  of  tlie  De- 
partment of  State,  acting  for  the  President,  have  issued  certain  gen- 
eral licenses  to  trade  with  the  enemy,  or  ally  of  enemy,  subject  to 
certain  si)ecific  limitations  and  exceptions  named  in  these  general 
licenses.  P^lTective  April  28,  1919,  the  War  Trade  Board  authf)rized 
all  persons  in  the  United  States  to  trade  and  communicate  with  all 
persons  outside  of  the  United  States  with  whom  trade  and  connnuni- 
catioii  is  prohil>ited  by  the  trading  with  the  enemy  act,  except  trade 
and  conmiunication  with  (iermany  or  Hungary.  This  license  was  ex- 
tended to  trade  and  communication  with  persons  in  Germany  by 
license  of  the  War  Trade  Board  section  of  the  De])artment  of  State 
of  July  14,  1919,  and  with  persons  in  Hungary,  by  a  like  license  of 
September  2,  1919.  The  question  for  decision  is  whether  in  view  of 
these  general  licenses  allotments  and  allowances  are  due  and  payable 
to  this  enemy  allottee  and  ally  of  enemy  allottee  from  the  dates  of 
the  res[>ective  licenses. 

Section  200  of  the  war  ri-k  insurance  act  of  October  6,  1917,  40 
Stat.,  402.  [provides  that  the  provisions  of  Article  II  of  the  act, 
whii  h  niatcs  to  allotnuMits  of  pay  and  family  allowances,  shall  apply- 
to  all  enli.stcd  nun  in  the  military  or  naval  forces  of  the  United 
Stales.  Set  tion  201  of  the  act  provides  that  exemption  from  the  com- 
pulsory allotments  provided  for  therein  may  be  granted  on  the  en- 
listed man's  application  "  or  otherwise  for  good  cause  shown  "  upon 
such  conditions  as  may  be  prescribed  by  regulation. 

Rules  and  regulations  relative  to  exemption  from  compulsory  allot- 
ment were  promulgated  by  the  Director  of  the  Bureau  of  War  Risk 
Insurance  on  January  16,  1919,  among  which  is  paragraph 
Chapter  VIII,  page  43,  of  the  regulations,  which  grants  a  general 
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exemption  from  compulsory  aiiotment  on  the  bureau's  motion  for  • 

good  cause  shown — 

"if  the  allottee  is  in  ;in  eiieniy  fotintry,  or  ally  of  enemy  country,  or 
in  territory  of  a  country  allied  with  the  United  States  occupied  by 
the  enemy." 

Section  202  of  the  act  provides  a6  to  voluntary  allotments  that  they 
shall  be  subject  to  such  conditions  and  limitation  as  may  be  pre- 
scribed under  regulations  to*be  made  by  the  Secretary  of  War  and 
the  Secretary  of  the  Navy,  respectively.  I  do  not  find  that  any 
special  regulations  governing  voluntary  war  risk  insurance  allot- 
ments have  been  made  by  either  of  the  Secretaries.  I  am  advised, 
however,  that  voluntary  allotments  to  allottees  who  are  alien  enemies 
or  allies  of  enemy  have  not  been  permitted  in  either  service.  This 
recognized  and  established  practice  is  in  effect  a  regulation  and  is  as 
effective  in  excluding  alien  enemies  and  allies  of  enemies  from  the 
benefit  of  the  voluntary  allotment  provision  of  the  law  as  is  the 
written  regulation  of  the  bureau  hereinbefore  quoted  to  exclude  them 
from  the  l^enefit  of  compulsory  allotments.  There  being  express 
authority  of  law  for  the  regulations,  th^  are  as  effective  for  their 
purpose  as  though  the  exclusion  of  alien  enemies  and  allies  of  ene- 
mies from  the  benefit  of  war  risk  insurance  allotments  had  been 
written  into  the  statute  itself. 

Sections  205  and  20G  of  the  act  provide  that  family  allowances  of 
dasses  A  and  B,  respectively,  shall  be  paid  only  if  and  while  the  cor- 
responding allotments  of  pay  are  made.  Being  excluded  by  lawful 
regulation  from  the  benefit  of  war  risk  insurance  allotments,  alien 
enemies  and  allies  of  enemies  could  acquire  no  right  to  family  allow- 
ances under  this  statute. 

The  general  enemy  trade  licenses  hereinVtefore  referred  to  lift  the 
ban  upon  enemy  trade  so  as  to  permit  payment  to  alien  enemy 
allottees  or  ally  of  enemy  allottees  of  any  allotments  or  allowances 
which  might  lawfully  accrue  to  them  undi-r  the  war  risk  insurance 
act  and  reirnlations  made  pursuant  to  that  act.  The  licenses  could 
not  vest  in  such  allottees  any  right  to  allotments  or  allowanres  not 
given  to  them  by  the  said  act  and  regulations.  I  do  not  understand 
that  there  has  been  any  change  in  regulation  or  practice  which  per- 
mits allotments  of  pay  to  alien  enemies  or  allies  of  enemies.  I^nless 
and  until  there  shall  have  been  such  change  so  that  such  allotments 
can  lawfully  be  made  by  the  enlisted  man  and  deducted  from  his  pay 
no  riffht  to  receive  anv  allotment  from  the  bureau  can  accrue  to  ene- 
mies  or  allies  of  enemies,  nor  can  any  family  allowance  lawfully  be 
made  to  or  recei\  ed  by  them.  You  are  accordingly  not  authorized 
to  pay  these  vouchers. 
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Under  date  of  September  1,  1920,  the  Actinjjj  Attorney  Oenei  al 
rendered  an  opinion  to  the  Secretary  of  the  Treasury  to  the  elTtH  t 
thiit  the  general  enemy  trade  licenses  of  July  14  and  July  20,  1019, 
authorize  the  Bureau  of  AVar  Risk  Insurance,  without  awaiting  the 
legal  estabUshment  of  peace,  to  make  payment  of  accrued  sums  of 
allotment  and  allowance  to  enemy  nationals  resident  in  enemy  terri- 
tory or  territory  allied  with  the  enemy  who  have  been  designated 
as  bcneticiaries  since  July  14,  1010,  sul>ject,  of  course,  to  the  limita- 
tions and  exceptions  made  in  the  general  lircnst's.  T  understand 
this  opinion  to  mean  that,  the  obstacle  to  communication  and  trade 
interposed  by  tin-  trading  with  the  enemy  act  having  been  removed 
by  these  general  licenses,  there  is  no  longer  any  legal  objection  to 
admitting  enemy  nationals  to  the  benefit  of  the  allotment  and  allow- 
ance provisions  of  the  war  risk  insurance  act.  I  do  not  understand 
the  oj)inion  to  hold  that  the  right  to  allotments  and  allowances 
accrues  to  enemv  nationals  from  the  date  of  the  general  licenses  anr! 
by  virtue  of  their  provisions  alone  regardless  of  the  provisions  of 
war  risk  insurance  law,  regulation,  and  practice  hereinbefore  referred 
to,  and  regardless  of  whether  the  allotments  could  lawfully  h:ivt- 
been  deducted  from  the  enlisted  man's  pay  and  have  in  fact  bceu 
so  deducted. 


COAST  OVAUD— PAT  VHDEE  GEmOAL  O&DSE  34. 

BnllBted  men  in  the  Coast  Guard  are  ^titled  to  pay  under  General  Order  84 

for  service  performed  in  fhe  Coast  Guard  only  and  not  for  lervloe  ta 
tbe  Navy  or  any  other  brandi  of  the  service. 

Assistant  Comptroller  Foree  to  Capt.  C.  B.  Jones,  Vnlted  States  Coast  Gonrd, 

Octol»er  81,  1820: 

I  have  your  letter  of  Aufrust  20,  1920,  requesting  decision  whether 
Teoman  William  Puf?h,  United  States  Coast  Guard,  is  entitled  to 
credit  for  service  in  the  Navy  for  the  purpose  of  determining  his 
right  to  pay  under  General  Order  34. 

It  appears  that  Pugh  enlisted  in  the  Navy  April  19,  1911,  and  was 
hnnnr  il  ly  discharged  at  expiration  of  his  enlistment  on  February 
16,  idib;  that  he  enlisted  in  the  Coast  Guard  on  June  27, 1915,  and 
has  served  continuously  therein  to  the  present  time. 

In  my  letter  of  August  13,  ld20,  I  stated  that  Pugh  was  not 
entitled  to  credit  for  pay  purposes  for  sernce  in  the  Navy.  Yoa 
now  ask  whether  under  the  following  provision  in  the  act  of  Janu- 
ary 28,  1015,  38  Stat,  802,  he  is  entitled  to  pay  under  General  Order 
34  for  said  naval  service: 

«♦  •  o.  Provided  furtJier^  That  in  computing  length  of  service 
for  any  purpose  all  creditable  service  in  the  Araiy,  Navy,  Marine 
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Corps,  Revenue-Cutter  Service,  and  Life-Saving  Service  shall  be 
included,    *  * 

Under  the  act  of  May  18.  1920,  41  8tat.,  G03.  the  enlisted  men  of 
the  Coast  Guard  hol(lin<r  ratinfrs  which  correspond  to  those  in  the 
Nav}'  are  authorized  to  receive  tlic  siinic  pay,  allowances,  and  in- 
creases as  now  are  prescribe(l  for  corre-pondiiii:  irrades  or  ratinjrs 
and  lentjth  of  service  in  the  Navy.  The  ri<^dit  tn  the  satne  pay  is  to 
be  determined  by  laws  and  decisions  alTtM-tintr  |)ay  in  the  Navy  and 
not  by  laws  app]yin*r  to  the  Coast  (iiiard.  In  tlie  application  of  said 
principle  service  in  the  Coast  (iuard  stands  in  the  same  relation  as 
service  in  the  Navy.  Service  in  another  military  branrh.  thou^jh  it 
be  for  a  period  tciminated  by  expiration  of  enlistment,  will  not  en- 
title an  enlisted  man  in  the  naval  s<'rvice  to  pay  under  Cieneral  Ortier 
34.  Likewise,  an  enlisted  man  in  the  Coa^t  (niard  is  not  entitled  to 
pay  under  said  order  except  for  service  performed  in  the  Coast 
Guard. 

Accordingly,  you  are  advised  that  enlisted  men  in  the  Coast  (iuard 
are  not  entitled  to  pay  under  General  Order  34  for  service  which  was 
not  performed  in  the  Coast  Guard. 


HOBOBABLE  BISCHABQE  OBATVIIY--BAYT,  EXUtTED  JCSB. 

TmPMWflatftly  upon  ezteoslon  of  a  four-year  inltatment  In  tbe  Navy  for  an  agRre* 

gate  of  four  years,  whether  by  one  or  more  extensloofli  an  enlisted  man 
acquires  a  rl^rht  to  honorable  discharge  gratuity  or  roenllstment  bonus 
under  the  act  of  August  22,  1912,  87  Stat.,  331,  to  he  coniijuted  on  the  rate 
of  imy  reodved  on  the  date  bis  original  four-year  enlistment  was  due  to 
expire.   (DistlDgalshed  from  27  Comp^  Dec.,  296.) 

Aislstaat  Comptroller  Vwee  to  Easlga  7.  B.  Oavli,  Vnlted  States  Navy,  October 
9%  1990: 

I  have  your  letter  of  September  28,  1920,  requesting  decision  as 
to  whether  honorable  discharge  gratuity,  payable  to  Jtdius  Rasch, 
upon  extension  of  enlistment  aggregating  four  years,  should  be 
oomputed  upon  the  pay  of  a  boatswain's  mate,  first  class,  or  of  a 
boatswain's  mate,  second  dass,  and  also  whether  he  is  entitled  at  this 
time  to  travel  allowance  and  to  tbe  $60  war  gratuity. 

You  state  that  Rasch  first  enlisted  on  March  24,  1911,  as  ap- 
prentice seaman;  honorably  discharged,  as  seaman,  June  4,  1914; 
reenlisted,  as  seaman,  September  80,  1914;  extended  enlistment  for 
one  year,  as  boatswain's  mate,  second  class,  August  27,  1918;  ex- 
tended enlistment  for  one  year,  as  boatswain's  mate,  first  dass,  July 
80,  1919;  extended  enlistment  for  two  years,  as  boatswain's  mate, 
first  class,  September  27, 1920. 

The  dear  purpose  of  the  act  of  August  22,  1912,  87  Stat.,  831, 
18  to  place  a  man  who  extends  a  four-year  term  of  enlistment  for 
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another  four  years  (whether  by  one  or  more  extensions)  in  the  same 

position  as  to  honorable  dischar^'o  <?ratuity  as  if  he  had  been  dis- 
rliarfjed  upon  the  termination  of  the  enlistment  and  had  reenlisted 
for  lour  years  ^vithin  four  months  thereof. 

In  computinfj  tlie  ^aatuity  payable  to  an  enlisted  man  who  reen- 
lists,  the  permanent  rate  of  pay  he  was  in  receipt  of  at  date  of 
dischar^'e  is  used  as  the  basis.  This  rule  is  founded  on  the  as- 
sumi)tion  that  if  tlie  enlisted  man  had  remained  on  active  duty  he 
would  have  continued  to  serve  in  the  rating  which  he  lield  at  date 
of  discharge  and,  consequently,  would  have  continued  in  receipt  of 
the  pay  of  that  rating  and  does  not  take  into  consideration  the 
rating  or  the  pay  therefor  which  may  come  to  him  on  reenlistmenty 
even  though  he  reenlists  the  next  day.    26  Comp.  Dec,  145. 

By  reason  of  the  extensions  of  enlistment,  aggregating  four  years, 
Rasch  placed  himself  on  September  27,  1920,  in  the  position  to  be 
entitled  to  honorable  discharge  gratuity  as  if  he  had  been  dis- 
charged and  reenlisted  for  four  years  upon  the  date  his  enlistment 
of  September  30,  1914,  was  due  to  expire. 

With  regard  to  your  questions  pertaining  to  $G0  bonus  and  travel 

allowance,  the  naval  service  appropriation  act  of  June  4,  1920,  41 

Stat.,  836,  provides : 

"  Sec.  6.  That  in  case  any  enlisted  man  •  ♦  *  who,  since  the 
11th  day  of  November,  1918,  ♦  ♦  •  heretofore  has  extended  or 
hereafter  sliall  extend  his  enlistment  •  •  ♦  shall  be  entitled  to 
the  payment  of  the  $60  bonus  provided  in  section  1406  of  the  act 
♦  ♦  *  approved  February  2i4,  1919,  and  to  travel  pay  as  au* 
thorized  in  section  3  of  the  act  *  *  *  approved  i^ebruary 
28,  1019:  Provided^  That  only  one  bonus  shall  be  paid  to  the  same 
person." 

In  27  Comp.  Dec,  32,  this  section  was  held  to  extend  to  men  of 
the  Navy  in  the  service  on  Noveml)er  11,  1918,  who  extended  their 
enlistment,  the  right  to  receive  the  war  service  payment  of  $00,  pro- 
vided by  tlie  art  of  February  24.  1919,  40  Stat...  1151.  It  was  liold, 
however,  that  the  provision  of  the  act  of  February  24,  1919,  author- 
izing but  one  payment  of  $00  was  eont rolling. 

In  decision  of  this  office,  dated  Se})teml)er  2*^,  1920,  27  Comp.  Dec, 
305,  it  was  held  that  by  reason  of  a  first  extension  of  enlistment  an 
enlisted  man  was  entitled  under  section  G  of  the  act  of  June  4,  1920, 
to  travel  allowance  at  the  rate  of  5  cents  per  mile  from  the  place 
where  discliarge  wf>uld  liavc  taken  place,  but  for  the  extension,  to 
the  man's  "bona  H<le  lion.o.  residence,  or  original  muster  into  the 
service"  at  his  option.  Thereafter  travel  allowance  was  not  again 
payable  until  actual  discharge  even  tlioiiijli  tliere  might  be  suhseipient 
extensions.  T^pon  such  an  actual  discliarge  travel  allowance  was 
payable  from  jilace  of  flischarge  to  the  actual  bona  fide  home  or 
residence,  or  place  uf  muster  into  the  service  at  the  time  of  the 
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original  enlistment  wliich  had  been  extended.  Travel  allowance 
due  as  of  September  29,  1918,  is  accordingly  now  payable,  if  not 
already  paid. 


COAST  OVMID— COlfTIirUOnS-SE&VICE  FAY  AND  FAY  UNDEB  OEKE&AL 

OBBBR  M. 

Under  the  act  of  May  IS,  1920,  41  Stat.,  003,  assimilating  the  pay  of  enlisted 
men  of  the  Coast  Guard  to  the  pay  prescribed  for  enlisted  men  of  the  Navy 
toit  correBpondlns  grades  or  ratlngv  and  length  of  aenrloe,  an  aggregate 
of  four  jears  of  continuous  service  In  the  Coast  Guard,  regardless  of  the 

number  or  length  of  individual  enlistments,  shall  he  iise<l  jis  th«'  bjisis  or 
unit  of  service  for  < omputin^  continuous  service  i)ay  and  pay  under  Gen- 
eral Order  34  for  enlisted  men  in  the  Ck>a8t  Guard. 

Atsistant  Comptroller  Vvee  to  Oayt.  0.  S.  Jemet»  Valted  ilatei  Ooatt  Qaardv 

October  22,  1920: 

I  have  your  letter  of  August  11,  1920,  requesting  decision  whether 
E.  H.  Nelson,  boatswain's  mate,  first  class.  United  States  Coast 
Guard,  may  be  credited  in  the  ctmiputat  ion  of  his  pay  for  the  period 
from  May  18  to  31,  1920,  with  a  scroml  continuous-service  increase 
and  a  second  increase  for  pay  under  Executive  order  of  November 
27,  190G,  as  promulgated  in  (leneral  Order  34,  of  November  28,  1906. 

As  an  enlisted  man  of  the  Coast  Guard,  his  right  to  these  perma- 
nent additions  in  the  computation  of  his  pay  for  the  period  from 
May  18  to  31,  1920,  is  that  conferred  by  the  act  of  May  18,  1920,  41 
Stat.,  603,  and  is  as  follows: 

"That  ♦  ♦  ♦  enlisted  men  of  the  Coast  Guard  shall  receive 
the  same  pay,  allowances,  and  increases  as  now  are,  herein  are,  or 
hereafter  may  be  ^)rescribed  for  corresponding  grades  or  ratings  and 
length  of  service  m  the  Navy  j   ♦   •   • »» 

His  right  under  this  statute  to  these  increases  for  the  period  from 
May  Itt  to  31,  1920,  is  the  same  as  that  of  a  Navy  man  to  them  of 
corresponding  length  of  service,  as  determined  by  a  practical  assimi- 
lation of  the  two  services  for  the  purpose. 

A  Navy  man  entitled  to  these  pay  increases  for  the  period  from 
May  18  to  31, 1920,  would  have  served  two  full  four-year  enlistments, 
been  honorably  discharged  at  the  ezpirstion  of  each,  reenlisted  in 
each  instance  within  four  montlifl,  and  been  serving  in  a  second 
reenlistment. 

This  Coast  Guard  man's  seirioe  appears  as  follows: 

Nov.  27,  1910,  to  Feb.  22,  1915,  surfman,  Life-Saving  Service. 

Feb.  23,  1915.  to  Feb.  22,  1916,  enlistment  as  No.  1  surfman.  Coast 
Guard ;  honoraole  discharge. 

Feb.  23, 1916.  to  Feb.  22, 1917,  enlistment  as  No.  1  surfman,  Coast 
Guard;  honoraole  discharge. 

Feb.  23,  1917  to  Feb.  22, 1918,  enlistment  as  No.  1  surfman,  Coast 
Guard;  honorable  discharge. 
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Feb.  23, 1918,  to  Sept.  24, 1918,  enlistment  as  No.  1  surf  man,  Coast 
Guard;  honorable  dischar^. 

Sept.  25,  1918,  enlisted  in  Coast  Guard  for  period  of  war,  not 
exceeding  three  years,  and  is;  still  serving  in  saicT enlistment.  Bf^ed 
boatswain's  mate,  1st  class,  May  18,  1920. 

His  service  in  the  Life-Saving  Service  is  converted  into  Cpast 
Guard  Service  for  the  purpose  of  computing  length  of  service  in 
the  Coast  Guard.  Act  of  January  28,  1915,  38  Stat.,  802. 

His  service  began  November  27,  1910,  consists  of  six  enlistments 
(including  his  current  duration  of  war  one),  his  five  discharges  have 
each  been  honorable,  his  reenlistment  in  each  occurred  the  day  fol- 
lowing his  discharge,  he  completed  eight  actual  years  of  service  on 
November  26,  1918,  and  from  November  27,  1918,  to  and  including 
May  31,  1920,  was  serving  in  a  current  duration  of  war  enlistment. 

For  the  purpose  of  practical  correspondence  of  Coast  Guard  serv- 
'  ice  to  Navy  service  for  these  pay  increases  under  a  preceding  statute 
it  was  held  that  the  correspondence  should  be  determined  by  the 
equalization  of  four  continuous  enlistment  periods  of  one  year  each 
in  the  Coast  Guard  to  one  enlistment  period  of  four  years  in  the 
Navy.  24  Comp.  Dec,  320;  sec.  15,  act  of  May  22,  1917,  40  Stat,  87. 

Applying  a  similar  equalization  method  in  this  case,  this  man  on 
November  26,  1918,  completed  eight  years  of  actual  service  which 
were  the  equivalent  of  ei^^ht  one-year  Coast  Guard  enlistments  of 
honorable  and  continuous  service,  and  on  November  27,  1918,  was 
serving  in  a  current  duration  of  war  reenlistment,  which  service 
appears  the  e^juivalent  for  the  purposes  of  practical  adjustment  to 
Navy  service  of  eipht  years  of  honorable  and  continuous  Navy 
service,  composed  of  two  full  four-year  periods  with  honorable  dis- 
charges and  immediate  reenlistments,  and  a  second  current  reenlist- 
ment dating  from  November  27,  1018. 

You  are  advised,  therefore,  that  <  rcdits  may  ho  g^iven  Boatswain's 
Mate  Nelson  in  the  computation  of  his  pay  for  the  period  from  May 
18  to  .31,  1920,  for  a  second  continuous  service  increase  and  a  second 
increase  under  General  Order  34  for  a  second  service  period  for 
the  purpose  of  computing  such  credits  commencing  November  27, 
1918. 


TE&MXifATIOH  OF  FEDERAL  CONTKOL  07  KAIXROADS— ADJIJSTXEHT  OV 

ACCOITHTS  WITH  CAKllIE&S. 

Under  section  204,  paragraph  (g),  of  the  act  of  Mroary  28, 1920, 41  Stat^  4S1, 

providinp  for  payraeot  to  carriers  their  deficits  In  railway  oi^erating 
income  for  the  period  of  Federal  cofitrol  during  which  they  operated  their 
own  railroads  or  systems  of  transportHtion.  .no  amount  is  payable  to  a 
carrier  until  the  difference  between  the  sum  of  credits  to  the  carrier  and 
the  sum  of  credits  to  the  United  States  has  been  ascertained  by  the  Inters 
state  Oommerce  Gommlssion  In  the  manner  prescribed  by  paragraphs  (eK 
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(d).  (e),and  (f)  o<  tlM  nm  iMtkn  for  Ills  «ntlie  ptrioA  invoHod,  and  tbt 
eertUcate  of  tlie  eominlasloD  to  tlie  Secretary  of  tbe-Treoeory  leqnlied 
under  paragraph  (g)  mint  ehow  that  the  amount  therein  stated  Is  the 
araotint  paynbio  under  paragraiilk  (f>  wltlMUt  any  QoalillcaUon  at  to  future 

payments  whatever, 

OeaptroUer  Warviek  to  tlM  Beoretary  of  the  Xreaeery,  Ootober  St,  IMO: 

I  have  your  letter  of  October  11  requeBting  deeuioii  whether  yoa 
are  authorized  under  the  provisions  of  paragraph  (g)  of  section  204 
of  the  transportation  act  of  Febmaiy  28,  1920,  41  Stat.,  401,  to 
oiake  payment  on  a  certificate  transmitted  to  you  by  the  secretary 
of  the  Interstate  Commerce  Commission  in  the  following  form: 

IlTEBBSXan  COMKBBOB  CoKHIBSION,  WaSBINOIOK. 

«  Certificate  No.  B-27. 
onxmoATB  OP  BBummBMiinptT  ov  omoiT  uivdib  mmuL  oomiboei, 

SECTION  a04  (g),  TRANSFOVTATIOK  ACT,  1S80. 

"  To  the  Secretary  op  the  Treasury  of  the  United  States  : 

"  Pursuant  to  sortion  204  of  the  transportation  act,  1920,  the  Inter- 
state Commercp  Commission  has  ascertained  from  annual  and  special 
reports  made  to  it  by  the  Knoxville,  Sevierville  &  Eastern  Railway 
Company,  a  carrier  as  defined  in  section  904,  that  the  Knozrille^ 
Serierviile  &  Eastern  Railway  Company,  durinfi^  the  period  of  Fed- 
eral control,  taken  as  a  whole,  sustained  a  railway  operating  deficit, 
and  herein-  certities  that  under  the  provisions  of  paragraphs  ^f) 
and  (g)  of  said  section  204  there  is  payable  to  the  said  Knoxville, 
Sevierville  &  Eastern  Railway  Company  the  sum  of  twenty-nine 
thousand  seven  hundred  and  fiity-nine  dollars  and  eighty- four  cents 
($29  759^).  ^ 

"The  commission  also  hereby  certifies  that  the  amoamt  due  from 
the  said  Knoxville,  Sevierville  &  Eastern  Kailway  Company  to  the 
President  (as  operator  of  the  transportation  systems  under  Federal 
control)  on  account  of  traffic  balances  and  other  indebtedness  is 
nine  thousand  five  hundred  and  forty  dollars  and  eighty-seven  cents 
($9,540.87). 

"  This  certification  is  made  subject  to  the  provision  that  the  com- 
mission may  certify  to  the  Secretary  of  the  Treasury  of  the  United 
States  such  other  additional  amounts  as  it  may  determine  to  be 
payable  to  the  said  Knozrille,  Sevierville  ft  Eastern  Railway  Com- 
pany in  accordance  with  the  provisions  of  section  204  of  said  act. 

"  bated  this  8th  day  of  Ortober,  1820. 

^  By  the  commission,  Division  4. 

**  George  B.  McGinty, 

"  SecrcfnryT* 

Paragraph  (c)  of  section  204  of  the  transportation  act,  1920,  pro- 
vides: 

*^{c)  As  soon  as  practicable  after  March  1,  1920,  the  commission 
shall  ascertain  lor  every  carrier,  for  every  month  of  the  period  of 
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Federal  cootrol  during?  which  its  railrond  or  sjrstem  of  transporta- 
tion was  not  under  Fedoral  operation,  its  deficit  in  railway  operat- 
ing income,  if  any,  and  its  railway  oppratin<r  income,  if  any  (herein- 
after called  '  Federal  control  return  ).  and  the  average  of  its  deficit 
in  railway  operating  income,  if  any,  and  of  its  railway  operating  in- 
come, if  anv,  for  the  three  corren>ondin);  months  of  the  test  period 
taken  together  (hereinafter  caUea  '  test  period  return ') :  *   *   *  " 

ParajpTaphs  (d)  and  (c)  of  said  section  direct  the  commission 
to  state  an  account  of  the  monthly  cnMlits  due  to  the  carrier  or  the 
United  States,  as  the  case  may  be,  based  upon  a  comjnirison  of  the 
Federal  control  return  with  the  test  period  return  as  ascertained 
under  the  provisions  of  paragraph  (c).  Paragraph  (f)  provides 
that  if  the  sum  of  the  amounts  credited  to  the  carrier  exceeds  the 
sum  of  the  amounts  credited  to  the  United  States  the  difference  shall 
be  payable  to  the  carrier. 

From  the  provisions  of  these  paragraphs  it  will  be  seen  that 
while  credit  is  to  be  given  to  the  carrier  or  the  United  States  on  the 
basis  of  the  return  for  each  month  of  the  Federal  control  period, 
taken  separately,  the  amount  payable  to  the  carrier,  if  any,  embraces 
the  whole  period  and  is  based  on  the  difference  between  the  sum  of 
the  monthly  credits  to  the  carrier  and  the  sum  of  the  monthly 
credits  to  the  United  States.  It  would  seem  dear,  therefore,  that 
no  amount  is  payable  to  the  carrier  under  the  provisions  of  this 
section  until  the  difference  between  the  sum  of  the  credits  to  the 
carrier  and  the  sum  of  the  credits  to  the  United  States  has  been 
ascertained  by  the  commission. 

With  reference  to  the  case  of  the  carrier  who  operated  its  rail- 
road or  system  of  transportation  for  less  than  a  year  during,  or  for 
none  of,  the  test-period  paragraph  (f)  provides  that  there  shall  be 
payable  to  such  carrier  its  deficit  in  railway  operating  income  for 
that  portion  (as  a  whole)  of  the  period  of  Federal  control  during 
which  it  operated  its  own  railroad  or  system  of  transportation. 
Manifestty  nothing  is  payable  under  this  provision  until  the  amount 
of  the  deficit  for  the  whole  period  has  been  determined  by  the  com- 
mission. 

Paragraph  (g)  of  said  section  204(provide8: 

"(g)  The  conmiission  shall  promptly  certify  to  the  Secretary  of 
the  Treasury  the  several  amounts  payable  to  carriers  under  para- 
graph (f ).  The  Secretary  of  the  Treasury  is  hereby  authorized  and 
airectea  thereupon  to  draw  warrants  in  favor  of  each  such  carrier 
upon  the  Treasury  of  the  United  States  for  the  amount  shown  in 
such  certificate  as  payable  tliereto.  An  amount  suflicient  to  pay  such 
warrants  is  hereby  appropriated  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated." 

The  act  of  May  8,  1920,  41  Stat..  590,  j^ruvidcs: 

"The  Interstate  Commerce  Commission,  in  certifying  to  the  ."Sec- 
retary of  the  Treasury  the  amount  payatle  to  any  earner  under 
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paragraphs  (f)  and  (g)  of  section  204  of  the  Transportation  Act, 
1920,  also  shall  oertifv  to  the  Secretary  of  the  Treasury  such  sums, 
if  any,  as  may  be  due  from  such  carrier  to  the  President  (as  operator 

of  transportation  systems  under  Federal  control)  on  account  of 
traflic  hiilnruos  or  other  indebtedness.  The  rmioiint  so  certified  to 
be  due  tlie  President,  upon  his  re<iuest.  shall  be  deducted  by  the 
Secretary  of  the  Treabury  from  the  amount  so  certified  to  be  due 
sudi  carrier  and  thereupon  shall  be  transferred  from  the  appropria- 
tion made  in  paragraph  (g)  of  the  said  section  204  and  credited  by 
him  to  the  appropriation  made  in  section  202  of  the  Transportation 
Act.  1020.  Such  dcrluftions  sliall  be  considered  as  a  payment  pro 
tanto  of  such  indebtedne.ss  to  the  Ciovernment." 

Para<iraph  1  of  the  certificate  now  under  consideration  is  not  in 
the  lan«rua<;e  of  the  law  and  probably  was  written  with  the  inten- 
tion that  it  should  not  be  taken  as  an  ascertainment  l)V  the  com- 
mission of  the  amount  due.  It  might  be  construed  as  a  suflicient 
authority  for  payment  by  you  if  it  stood  alone  and  was  not  qualified 
by  the  provisions  of  paragraph  But  you  are  not  authorized, 
however,  under  the  law  to  accept  a  qualified  certificate.  When  the 
commission  certifies  to  you  under  authority  of  paragraph  (g)  of 
section  204  that  an  amount  set  foith  in  the  certificate  is  payable  to 
a  carrier  undei-paragraph  (f),  you  are  justifie<I  in  assuming  that 
the  amount  so  certified  has  been  ascertained  in  accordance  with  the 
provisions  of  paragraphs  (c),  (d),  fe),  and  (f),  but  such  certificato 
must  be  unqualified  and  without  reference  to  any  future  certification 
of  additional  amounts,  for  paragraph  (g)  does  not  authorize  such 
procedure. 

The  specific  question  submitted  by  you  is  answered  in  the  nega- 
tive, and  in  no  case  are  you  authorized  to  make  pa^'ment  under  the 
provisions  of  paragraph  (g)  of  section  204  of  tlie  act  in  the  ai)sence 
of  an  unqualified  certificate  from  the  commission  that  the  amount 
of  the  proposed  payment  is  payable  under  paragraph  (£). 


BSLISF  OF  fUBUC  BUILDING  CONI&ACXO&&— SUBCOKTEACIOAS. 

Under  the  act  «f  AuKost  25.  1919,  41  Stat..  281.  for  relief  of  public  bnlUUiif 
cootractOTS  and  subcontractors,  tlie  requirement  that  the  contracts  must 

have  be**n  awarded  or  after  accepted  bids  mallf^l  or  delivered  to  the  proper 
Governnj«-iit  authority  prior  to  August  6,  1017,  should  not  be  taken  as  ex- 
cluding relief  to  subcontractors  where  their  relation  to  governuieutal 
authority  Is  not  otherwise  required. 

Aetiag  Comptioller  Force  to  the  Secretary  of  the  Treasury,  October  23,  1920: 

I  have  your  letter  of  October  14.  1920.  inquiring  wliether  the  act 
of  August  25,  1919,  41  Stat.,  2S1,  for  the  relief  of  public  buiidiDur  eon- 
(ractora  and  suboontractoiray  authorizes  applying  the  same  principle 
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to  whcfitractorB  as  is  applied  to  eontiiclors  to  require  that  their 
bids  must  hmre  bean  sccepted  by  the  amfcnctor,  or  hsTe  been  mailed 
or  detirered  to  the  contncton  prior  to  April  6, 19X7,  in  analogy  to 
the  requirement  that  the  bids  of  the  contractors  most  hare  been  ac- 
cepted or  have  been  mailed  or  deliTered  to  the  proper  governmental 
authority  prior  to  AprU  6^  1917." 

This  office  in  decision  of  January  13,  1920, 5W  Compw  Dee^  598, 
stated  that  "The  benefit  of  this  statute  to  contractors  and  sobcon- 
tractors  generally  is  restricted  to  those  whose  omtractB  wm  awarded 
or  whose  after  accepted  bids  were  mailed  or  deliwed  to  the  proper 
goremmental  snthorilj  prior  to  AprE  8, 1917."  Ton  stats  tiiat  the 
snbcontractoiB  hsTe  no  oontractoal  rdadons  with  the  Treasury  De- 
partment and  have  no  occasion  to  submit  their  bids  to  any  govem- 
mental  authority,  and  the  cited  oondnsion  if  takn  literally  would 
CKciade  the  drims  of  practically  every  subcontractor  furnishing 
labor  or  material  in  connection  witii  the  principal  contracts  coming 
within  the  scope  of  the  statute." 

The  USB  of  the  term  "governmental  authority"  in  connection  with 
the  bids  of  subcontractors,  should  not  be  taken  as  ezduding  relief  to 
subcontractors  where  their  relation  to  governmental  authority  is  not 
otherwise  required. 


ramsRAL  sxpuses— BimsAU  oy  wa&  mibk  nismujicx. 

There  is  no  aotfiority  of  law  for  payment  of  funeral  expenses  for  beneficiaries 
of  Btirpfln  of  War  Risk  Insurance  who  die  aft«  disciuurge  from  the 
military  or  naval  s*^rvice. 

Undfr  proper  regulution  of  the  Bureau  of  War  BMk  Insoianoe  paynient  may 
be  made  of  the  reasonable  and  noccawury  expenses  of  tranaportias  to  his 
home  the  body  of  a  benefldaiy  who  dies  away  ftom  his  home  while  mider- 
folns  treatment  In  a  sanltariiun. 

Aetlac  OemptioIIer  Yene  to  WUUsm  B.  XelBM,  iUbarriaf  Slerk,  Banam  of 
War  Bide  lasuaaoe,  Oetober  IS,  IflO: 

I  haye  your  letter  of  October  15, 1920,  as  follows : 

There  is  submitted  herewith  voucher  in  favor  of  Orlo  C.  Hetts, 
representing  reimbursement  to  him  for  moneys  expended  on  account 
of  services  rendered  John  Roland  Hetts,  a  beneficiary  of  this  bureau. 
The  l:i>t  item  listed  on  tiie  voucher  for  which  it  is  sought  to  make 
reimbursement  is  as  follows: 

Mar^l2j^l919:  * 

200 

Anit.  allowed  by  bureau   100 

"From  the  affidavit  of  Orlo  C.  Hetts.  dated  July  28.  19-20.  it  ap- 
pears that  the  deceased  beneficiary,  John  Holand  UettS|  was  dus- 
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charged  from  the  Army  October  10, 1918,  and  that  his  home  was  in 
Phoenix,  Arizona,  at  which  place  he  was  leoelTing  toeatment  when 

death  occurred. 

"  Article  III,  sec.  302,  suhsection  6  of  the  war  risk  insnriince 
act.  as  amended,  act  of  December  24,  1919,  41  Stat.,  374,  provides: 

W  In  addition  to  the  compensation  above  provided,  the  in- 
jnrea  person  shall  be  famished  by  the  United  States  sooh  reasonable 
goYemmental  medical,  surreal,  and  hospital  services  and  with  such 
supplies,  inchiding:  wheeled  chairs,  artificial  limbs,  trusses,  and  sim- 
ilar appliances,  as  the  director  may  determine  to  be  useful  and  rea- 
sonably necessary   *  • 

**In"the  sundry  civil  act,  fiscal  year  1920,  act  of  July  19,  1919, 
41  Stat.,  172,  the  following  appropriation  was  made: 

^'For  expenses  of  the  Bureau  of  War  Risk  Insurance  under  the 
act  approved  October  6, 1917,  as  amended: 

"'Military  and  naval  compensation:  For  the  pa\mient  of  military 
and  naval  compensation,  funeral  expenses,  services  and  supplies,  as 
authorized  by  law,  $60,000,000.* 

^The  voucher  submitted  herewith,  containing  the  item  of  $100 
for  funeral  expenses  of  a  discharged  man,  is  approved  for  payment 
from  the  appropriation  'Military  and  naval  compensation.'  The 
only  provision  of  the  war  risk  insurance  act  which  may  authorize 
payment  of  funeral  expenses  of  a  discharged  man  appears  to  be 
that  quoted  above,  such  expenses  being  considered  as  incident  to 
transporting  to  his  home  the  body  of  a  person  who  has  died  away 
from  home  following  treatment.  See  Comp.  Dee.  of  February  19, 
1919,  to  the  Secretary  of  the  Treasury. 

"You  are  requested  to  advise  me  if  I  am  authorized  to  pay  the 
accompany  in*?  voucher  as  approved,  as  there  is  doubt  in  my  mind 
whether  payment  of  funeral  expenses  for  a  man  dying  after  dis- 
charge may  be  made  from  the  above-named  appropriation,  or  any 
other  appropriation  for  expenses  of  the  Bureau  of  War  Risk  Insur- 
ance, except  as  these  expenses  might  be  incidental  to  the  transporta- 
tion of  the  body  of  the  deceased  to  his  former  home." 

Section  801,  subsection  (g),  of  the  war  risk  insurance  act  of  Octo- 
ber 6,  1917,  as  amended  by  section  10  of  the  act  of  December  24, 
1919,  41  Stat.,  872,  provides  for  payment  of  funeral  expenses  as 
follows: 

If  the  death  occur  or  shall  have  ooeurred  subsequent  to  .April  6. 
1917,  and  before  discharge  or  resignation  from  service,  the  Unitea 
States  shall  pay  for  bunal  expenses  and  the  return  of  the  body  to 
his  home  a  smn  not  to  exceed  $100,  as  may  be  fixed  by  regiila* 

tion." 

See  25  Comp.  Dec,  16;  26  td,  461. 

I  do  not  find  any  provision  of  law  for  payment  of  funeral  ex- 
penses of  beneficiaries  who  die  after  discharge  from  the  service. 
The  provision  for  "  funeral  expenses  "  in  the  appropriation  which 
you  have  quoted  is  for  such  expenses  as  authorized  by  law."  There 
being  no  authorify  of  law  for  payment  of  funeral  expenses  of  bene- 
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ficiaries  who  die  after  dischnrn^e  from  the  service,  yoQ  are  not 
authorized  to  pay  the  item  ot  $100  for  funeral  expenses  carried  by 
this  voucher. 

The  decision  of  this  office  of  February  19,  1919,  to  which  you 
refer  is  to  the  effect  that  under  a  proper  regulation  of  the  bureau 
payment  may  be  made  of  the  reasonable  and  necessary  expense  of 
transporting  to  his  home  the  body  of  a  beneBciary  who  had  died 
away  from  his  home  while  undergoing  treatment  in  a  sanitarium. 
The  expense  was  looked  upon  as  necessarily  incidental  to  the  medical 
and  hospital  treatment  of  the  beneficiary  and  therefore  payable 
for  the  same  reason  that  traveling  expenses  of  the  patient  to  and 
from  the  sanitarium  are  payable.  That  ruling  is  not  to  be  taken  as 
sanctioning  generally  the  payment  of  funeral  expenses  of  bene* 
ficiaries  who  die  after  discharge  from  the  military  or  naval  service. 


TRAVEL  AUOWAHOB— OOAST  OTASD. 

Ad  hoLoruble  discliarge  not  granted  for  the  man's  own  convenience  being  the 
only  requirement  to  entitle  an  enlisted  man  of  the  Navy  to  travel  allowance, 
any  enlisted  man  of  the  Coast  Qnard  meeting  snCh  reqnirenent  who  if 

himorably  discharged  on  or  after  May  18, 1920,  date  of  the  act  assimilating 

pay  of  the  Coast  Guard  to  that  of  the  Navy,  Is  entitled  to  travel  allowance 
under  provisions  of  the  act  of  February  2S.  19T9.  40  Stat..  1203,  regardless 
of  the  time  servi^d  In  the  enlistment  from  wliioh  discliarKed. 

Aoting  Comptroller  Foree  to  the  Secretary  of  the  Treasury,  October  85,  1880: 

I  have  your  letter  of  August  25, 1020,  requesting  decision  of  ques- 
tions respecting  travel  allowance  of  men  of  the  Coast  Guard  dis- 
charged at  the  expiration  of  one-year  enlistments.  The  questions  are 
stated  as  follows: 

''(1)  To  what  mileage  payment  is  an  enlisted  man  in  the  Coast 

Guard  honorably  discharf^ed  from  a  one-year  first  enlistment  entitled, 
when  the  date  he  enlisted  was  prior  to  Mav  18,  1920,  and  the  date  he 
was  honorably  discharged  was  on  or  after  May  18, 1920? 

**(2)  To  what  mileage  payment  is  an  enlisted  man  in  the  Coast 
Guard  honorahly  discharged  from  one-^ear  reenlistment  entitled,  he 
having  been  paid  mileage  upon  expiration  of  a  previous  enlistment, 
when  the  date  he  reenlisted  was  pnor  to  May  18,  1920,  and  the  date 
he  was  honorably  discharged  was  on  or  after  May  18,  1920? 

"(3)  To  what  mileage  payment  is  an  enlisted  man  in  the  Coast 
Guard  honorably  discharged  from  a  one-year  first  enlistment  entitled, 
when  the  date  he  enlisted  was  on  or  after  Ma^  18, 1920? 

^(4)  To  what  mileage  payment  is  an  enlisted  man  in  the  Coast 
Guard  honorably  discharged  from  a  one-year  reenlistment  entitled, 
he  having  been  pair!  mileage  upon  expiration  of  a  previous  enlist- 
ment, when  the  date  he  reenlisted  was  on  or  after  May  18,  1920?" 

The  act  of  February  28, 1919,  40  Stat.,  1203,  provides  as  follows: 

"  Sec.  3.  That  section  one  hundred  and  twenty-six  of  the  Act 
entitled  'An  Act  for  making  further  and  more  nitectual  provision 
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for  the  national  defense,  and  for  other  purposes,'  appn>yed  June 
third,  nineteen  hundred  and  sixteen,  be  amended  to  read  as  follows: 
"*Skc.  1*JG.  That  an  enlisted  man  honoraMy  discharged  from  the 
Army,  Navy,  or  Murine  Corps  since  November  eleventh,  nineteen 
huntiretl  and  eighteen,  or  who  may  hereafter  be  honorably  dis- 
charged, shall  receive  five  cents  per  mile  from  the  place  of  his 
dise&r^  to  his  actual  bona  fide  home  or  residence,  or  ori^nal 
muster  mto  the  service,  at  his  option:  Provided,  That  tor  sea  travel 
on  discharge,  transportation  and  subsistence  only  shall  l)e  furnished 
to  enlisted  men:  ProvidtuU  That  naval  reservists  duly  enrolled  who 
have  been  honorably  released  from  active  service  since  November 
eleventh,  nineteen  hundred  and  eighteen,  or  who  maT  hereafter  be 
honorably  released  from  active  service,  wall  be  entitled  likewise  to 
receive  nuleage  as  aforesaid.' " 

The  only  requisite  to  entitle  an  enlisted  man  of  the  Army,  Navy, 
or  Ifarine  Corps  to  the  travel  allowance  therein  provided  is  an  hon- 
orable discharge  not  granted  for  his  own  convenience.  There  is  no 
requirement  that  he  shall  serve  any  de6nite  time  and  an  honorable 
discharge  on  surgeon's  certificate  of  disability  in  the  Army,  or  on 
a  medical  survey  in  the  naval  service  before  the  expiration  of  the 
enlistment  entitles  the  man  so  discharged  to  the. travel  allowance, 
although  he  may  have  served  but  a  small  portion  of  his  enlistment. 

The  act  of  May  18, 1980, 41  Stat,  608,  provides : 

**♦  •  •  enlisted  men  of  the  Coast  Guard  sliall  receive  the  same 
pay,  allowances,  and  increases  as  now  are,  herein  are,  or  hereafter 
may  be  prescribed  for  corresponding  grades  or  ratings  and  length 
of  service  in  the  Navy;  ♦  • 

An  honorable  discharge  not  granted  for  the  man's  own  conven- 
ience bdng  the  only  requirement  to  entitle  a  man  in  the  Navy  to 
travel  allowance,  any  enlisted  man  of  the  Coast  Guard  meeting  this 
requirement  is  entitled  to  the  travel  allowance,  and  the  travel  allow- 
ance to  which  he  is  entitled  is,  in  the  absence  of  any  limitation  in 
the  statute,  that  fixed  by  the  statute  in,  effect  on  the  date  of  his 
discharge.  Ton  are  accordingly  informed  that  in  all  of  the  cases 
you  have  suggested  the  men  are  entitled  to  the  travel  allowance 
authorised  by  the  act  of  February  28, 1919. 


TBAViPOBTATXOV  OY  DSPmiVTS— RBTZBBD  ABUT  OFflCBES. 

A  retired  Army  officer  when  called  under  competent  orders  from  his  home  to 
active  duty  at  a  permanent  station  \»  not  entitled,  under  provisions  of  sec- 
tlon  12  of  the  act  of  Maj  18, 19S0,  41  Stat,  804,  to  traiuporUtloD  fOr  his 
wife  or  defModent  cblld  or  children  from  his  home  to  the  ttatlon  nor  for 
the  return  trip  tn  his  home  upon  reUef  from  nctivo  duty. 

A  rotire<l  Army  officer  ou  active  duty  under  conii)eteut  orders  Is  tMitltled  to 
transportation  for  his  wife  or  dependent  child  or  children  under  the  cundi- 
tions  and  limltatiofii  of  the  act  of  May  18,  1920,  41  Stat.  804,  when  or- 
dered to  make  a  permanent  chaofe  of  statloa  dortaig  such  tour  of  active 
dntj. 
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Aettat  Om^trolltr  Voree  to  the  Sterotaiy  of  War,  Ootobw  flS,  UMt 

By  your  order  under  date  of  October  16, 19S0,  the  papers  of  the 
claim  of  Lieut  Col.  G.  M.  Bunker,  United  States  Army  (retired), 
for  reimbursement  of  cost  of  transportation  of  his  wife  have  hem 
referred  to  this  oflBoe  with  request  for  decision  of  the  following 
questions: 

1.  Is  a  retired  officer,  who  has  a  wife  or  dependent  diild  or  chil- 
dren, when  called  under  competent  orders  from  his  home  to  active 
duty  at  a  permanent  station,  entitled  to  the  benefits  of  section  12  of 
the  act  of  May  18, 1920, 41  Stat,  6011 

2.  Upon  the  relief  of  such  retired  officer  from  the  active  du^ 
to  whidi  assigned  is  he  entitled  to  the  benefits  of  the  statute  cited 
in  returning  to  his  home  under  orders! 

Said  section  12  is  worded,  in  part,  as  follows: 

*  That  hereafter  when  any  commissioned  officer,  •  •  ♦  having 
a  wife  or  dependent  child  or  children,  is  ordered  to  make  a  perma- 
nent change  of  station,  the  United  States  shall  furnish  transporta- 
tion in  kind  from  funds  appropriated  for  the  transportation  of  the 
Army,  ♦  *  ♦  to  his  new  station  for  the  wife  and  dependent 
child  or  children:  *  *  *,  That  if  the  cost  of  such  transportation 
exceeds  that  for  transportation  from  the  old  to  the  new  station  the 
excess  cost  shall  be  paid  to  the  United  States  by  the  officer  con- 
cerned: Provided  further.  That  transportation  supplied  the  wife 
or  dependent  child  or  children  of  such  officer,  to  or  from  stations 
beyond  the  continental  limits  of  the  United  States,  shall  not  be  other 
than  by  Government  transport,  if  such  transportation  is  available: 

• 

The  Supreme  Court  of  the  United  States  in  the  case  of  United 
States  V.  P/iLstcrer,  94  U.  S.,  219,  decided  that  the  home  of  an  officer 
of  the  Army  is  not  a  military  station. 
.  In  27  Comp.  Dec,  61,  it  is  said: 

"  The  term  '  permanent  chan<]:e  of  station '  used  in  the  act  has 
reference  to  a  military  post  or  military  station  where  active  military 
duties  are  to  be  performed.  The  home  or  place  of  abode  selected  by 
an  officer  on  retirement  from  active  senrice  is  not  a  military  station.^ 

See  also  26  Comp.  Dec,  10S4w 

The  officer  who  does  not  make  a  permanent  change  of  station  ^ 
derives  no  benefits  from  this  statute. 

The  phrase  ^  change  of  station"  as  used  therein  signifies  a  trans- 
fer under  orders  from  one  military  station  to  another  military 
station. 

The  persons  described  in  the  statute  who  are  entitled  to  its  bene- 
fits are  those  in  active  service  and  the  benefits  accrue  at  time  of  their 
transfer  under  orders  from  duty  at  a  military  station  to  permanent 
duty  at  another  military  station. 

The  questions  1  and  2  are  each  answered  in  the  negative. 
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Charles  M.  Bunker  who  has  been  continuously  in  the  service  for 
over  19  years  up  to  July  1,  1920,  as  a  commissioned  officer  on  the 
active  list  of  the  Army  was  placed  on  the  retired  list  of  the  Army 
•on  July  1, 1920,  as  lieutenant  colonel,  and  was  immediately  assigned 
•to  mtidve  military  duty  as  announced  in  paragraph  7  of  War  De- 
partment Special  Orders,  No.  182-0,  dated  August  4,  1920,  as 
follows: 

"  7.  The  assignment  bv  direction  of  the  President  of  Lieutenant 
Colonel  Charles  M.  Bunker,  United  States  Army,  retired,  to  active 
inilitary  duty  under  the  proTidoiis  of  the  act  of  CongrBSS  approved 
June  3,  1916,  as  amended  by  section  51  of  tiie  act  m  Congress  ap* 
proved.  June  4,  1920,  and  his  detail  on  general  recruiting  service,  to 
date  from  July  1,  1920,  is  announced.  Lieutenant  Colonel  Biinker 
'will  repair  to  this  city  and  report  in  person  to  The  Adjutant  Gen- 
eral of  the  Army  for  instructions  ana  upon  the  completion  of  this 
dnty  wiU  proceed  to  Greensboro,  North  CandinB,  and  assume  duty 
418  recruiting  <^cer.  The  travel  oirected  is  necessary  in  the  military 
serA'ice." 

He  claims  reimbursement  of  the  amount  he  paid  for  the  trans- 
portation of  his  wife  from  the  military  station,  New  York,  N.  T., 
where  he  was  on  active  duty,  to  the  military  station  Greensboro, 
N.  C.  Upon  the  presentation  of  evidence  establishing  the  truth  of  his 
statements  he  is  entitled  to  reimbursement  in  a  sum  not  exceeding 
that  wliich  it  would  have  cost  the  Government  if  transportation  had 
been  furnished  at  public  expense. 

Nothing  in  this  decision  shall  be  construed  to  change  the  long- 
•established  practice  as  to  mileage  and  transportation  of  baggage 
•of  Army  officers  to  their  homes  upon  retirement  and  to  their  first 
■duty  station  upon  detail  to  active  duty,  but  this  practice  does  not 
authorize  transportation  of  the  dependents  of  such  officers. 


TAT  07  EKLISTBD  XXV  07  THS  ARMY  HOLDINO  KATINO  A8  SPECIALIST. 

Tlie  grade  of  enlisted  men  of  the  Army  not  boJnp:  changed  by  acceptance  of 
specialist  ratlnp  nutliKrized  hy  section  4h  of  the  net  of  June  4.  1020,  41 
Stat.,  761,  enlisted  men  in  the  service  on  June  4,  1920,  who  were  then 
entitled,  under  laws  in  effect  prior  to  that  date,  to  a  higher  rate  of  pay 
than  fhiit  provided  In  lald  wctloa  4b  of  the  act  of  June  4,  1020^  are 
pemlttcd  under  the  savInK  clause  In  the  same  act  to  continue  to  receive 
snch  higher  rate  of  pay,  so  ions?  ns  thoy  hold  the  same  grade,  until  the 
termination  of  the  enlistmotif  in  whir-li  serving  on  June  4,  18S20,  and  also 
to  the  allowance  of  the  speciaiiBt  rating. 

Acting  Comptroller  7oree  to  Capt.  Jamet  L,  Eattoher,  United  States  Artif, 

October  26,  1920: 

I  have  your  letter  dated  October  18,  1920,  wlierein  (in  connection 
with  the  case  of  Howard  £.  Taylor,  a  private,  first  class,  who  held 
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that  grade  in  present  enlistment  period  on  June  4,  1920,  and  who, 
on  August  12,  1920,  accepted  a  fonrth-daBS  specialist  rating)  you 
request  decision  of  the  following  questions: 

**  1.  Information  is  requested  as  to  whether  the  acceptance  of  the 
specialist  rating  is  considered  as  a  ehanoe  in  his  *  grade.'  as  meant 
by  paragraph  7,  General  Orders  44,  War  l)epartinent,  1920. 

2.  Would  the  soldier  be  entitled  to  pay  under  the  old  rate  as  his 
base  pay  and  to  the  additional  allowance  of  the  specialist  rating  also, 
or  must  he  be  paid  exclusively  under  the  act  of  June  4, 19209 " 

Paragraph  7,  War  Department,  General  Orders,  No.  44,  dated  July 
20, 1920,  is  as  follows : 

"7.  An  enlisted  man  whose  prade  is  changed  from  that  held  on 
June  4,  1920  (or  assimilated  grade),  by  promotion  or  reduction,  im- 
mediately loses  his  right  to  be  paid  under  the  provisions  of  the  act 
of  May  18,  1920,  and  will  thereafter  be  enterea  on  the  pay  rolls  as 
entitled  to  pay  at  rates  prescribed  by  the  act  of  June  4,  19'J0,  and 
General  Oraers,  No.  36,  War  Department,  1920,  regardless  of  grade 
or  rating  which  he  may  subse([ueiitly  acquire.  Care  therefore  should 
be  taken  to  indicate  by  proper  notation  on  service  record  grade  held 
on  June  4, 1920 ;  also  any  change  in  status  by  promotion  or  redui^ion 
which  woiiM  operate  to  deprive  the  soldier  of  further  right  to  be 
paid  under  the  provisions  of  the  act  of  Aiay  18, 1920." 

A  proviso  in  section  4b  of  the  act  of  June  4^  1920,  41  Stat.,  761, 
is  worded  in  part  as  follows : 

"  Provided,  That  nothing  in  this  section  shall  operate  to  reduce  the 
pay  which  any  enlisted  man  is  now  receiving,  during  his  current 
enlistment  and  while  he  holds  his  present  grade,  *  * 

In  reply  to  your  questions  you  are  advised  that  the  grade  of  an 
enlisted  man  of  the  Army  is  not  changed  by  his  acceptance  of  a 
specialist  rating.  If  an  enlisted  man  in  the  service  on  June  4,  1920, 
was  entitled,  under  laws  in  effect  prior  to  that  date,  to  a  higher  rate 
of  pay  than  that  provided  under  section  4b  of  the  act  of  June  4, 
1920,  he  is  permitted  under  the  saving  clause  above  quoted  to  con- 
tinue to  receive  such  pay  in  lieu  of  puy  at  the  rate  prescribed  by 
section  4b  until  the  termination  of  the  enlistment  in  which  serving  on 
June  4,  1920,  if  he  continues  in  the  same  grade  during  such  period. 
A  change  of  grade  within  the  meaning  of  said  proviso  is  effected 
only  by  promotion  or  demotion  for  a  cause  or  condition  other  than 
that  requiring  the  placing  of  each  enlisted  man  of  the  Army  in  one 
of  the  seven  grades  established  by  said  section.  Upon  the  facts  stated 
Howard  E.  Taylor,  private,  first  class,  is  entitled  to  pay  under  the 
old  rate  and  the  additional  allowance  of  the  specialist  rating. 
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.    ]IILBA«X-«0A1T  aVAXB  OmOUS. 

By  assimilation  the  act  of  May  18,  1920,  41  Stat.,  C03,  confers  on  offirors  of  the 
Coast  (iuard  the  riu'hf  to  nillcagf  nt  S  cnits  per  mile  pruviiled  by  the 
act  of  March  3,  1901,  31  StaL,  1029,  under  like  clrcunjuitances  and  con- 
dlttoM  tm  offieen  of  tlie  Navy. 

Wlieitt  tnuuportetioii  leqaertB  hm  been  Imed  en  and  aabeegnent  to  Hay  18, 
1920,  or  shall  hereafter  be  lamed  to  an  officer  of  the  Coast  Guard  traveling 
In  a  mileage  status,  the  commercial  value  or  the  amount  which  it  would 
have  cost  the  otlicer  to  have  purchased  the  transportHtion,  and  any  other 
expense  incurred  by  the  Qovemment  on  account  of  his  travel,  should  be 
deducted  from  the  mUeage  to  which  he  la  entitled,  whether  or  not  the 
route  of  travel  Ilea  in  whole  or  In  part  over  landpgrant  or  bond-aided 
roads,  mileage  at  8  cents  per  mile  to  be  oompnted  for  the  dlatanoe^over 
the  alMWteit  naoaUy  traveled  ronta, 

Aetinff  CofliptroQer  Voaee  to  the  feeietaiy  ef  tbe  Skeasaiy,  deteber  27,  IMM): 

I  have  your  letter  of  August  28,  1920,  leqnefltmg  decision  as  to 
the  proper  deductions  to  be  made  in  mileage  aoooants  of  officers  of 
the  United  States  Coast  Guard  In  cases  where  transportation  is  fur- 
nished by  the  GK>Teniment,  or  where  tlie  shortest  usually  traveled 
route  is  in  part  or  entirely  over  land-grant  or  bond-aided  roads. 

Under  the  act  of  March  3, 1901, 31  Stat.,  1029,  officers  of  the  Nayy 
are  entitled  to  mileage  at  8  cents  per  mile  for  travel  performed^ 
on  official  business,  under  orders,  in  tlie  United  States,  except  for 
repeated  travel  between  two  or  more  places  in  the  same  vicinity, 
under  orders  from  the  Secretary  of  the  Navy  directing  that  actual 
and  necessary  expenses  only  be  allowed. 

By  assimilation  the  act  of  May  18,  1920,  41  Stat.,  603,  confers  on 
officers  of  the  Coast  Guard  the  v'lrrht  to  mileage  at  8  cents  per 
mile  provided  by  the  act  of  March  3,  liK)l,  under  like  circumstances 
and  conditions  as  officers  of  the  Navy. 

It  was  held  in  decision  dated  March  30, 1915,  21  Comp.  Dec,  690, 
that  an  officer  of  the  Navy  traveling  under  proper  orders  in  the 
United  States  and  furnished  transportation  on  Hovemment  requesto 
is  entitled  to  be  paid  mi]en<re  less  cost  of  transportation  and  any  other 
expenses  incurred  by  tlie  Government. 

You  are  informed  that  where  transportation  requests  have  been 
or  shall  be  issued  to  an  officer  traveling  in  a  mileage  status,  the 
commercial  value  or  the  amount  which  it  would  have  cost  the  office 
to  have  purchased  the  transportation,  and  any  otiier  expenses  in- 
curred by  the  Government  on  account  of  his  travel,  should  be  de- 
ducted from  the  mileage  to  which  he  is  entitled.  The  situation  is 
the  same  whether  or  not  the  route  of  travel  lies  in  whole  or  in  part 
over  land-jrrant  or  bond-aided  roads,  and  mileage  is  payable  for  the 
distance  over  the  shortest  usually  traveled  route. 
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Whether  or  not  the  offieer  ahonld  be  charged  with  the  war  tax  w 
the  commercial  T^lue  of  the  tmasportatioii  farniahed  ia  not  one  for 
decision  by  this  office,  but  is  one,  in  the  first  instance,  within  the 
jurisdiction  of  the  ConimiBBioner  of  Internal  Bevenue.  See,  how- 
ever, in  this  connection  T.  D.  Int  Bev.,  9551,  dated  October  22, 1917. 


bbul  pat-^atioval  cnrAmn. 

Id  compiitlnp  the  armory  drill  pay  of  enlisted  men  of  prades  6  and  7  In  the 
National  Guard  under  provisions  of  section  48  of  tiie  act  of  June  4,  1920, 
41  Stat,  784,  adffltloiial  compeniatlaii  fbr  spedaliit  ratlngB  avttiorlied 
feu  section  4b  of  Um  act  of  June  4, 1920,  41  Stat,  781,  for  enlisted  men  of 

the  Army  of  the  sixth  and  seventh  grades,  can  not  lawfully  be  Included, 

but  only  the  base  pay  of  the  grades,  which  has  been  fixed  by  the  net 
of  June  4,  1920,  at  $35  for  the  sixth  grade  and  $30  for  the  seventh  grade. 

Aetij^;  Comptroller  Foree  to  the  Secretary  of  War,  October  27,  1880: 

I  have  your  letter  dated  October  13,  1920,  wherein  you  request 
decision  of  the  question  whether  or  not,  in  computing  the  armory 
drill  pay  in  cases  of  enlisted  men  of  grades  6  and  7  in  the  National 
Guard  under  the  provisions  of  section  48  of  the  act  of  June  4,  1920, 
41  Stat.,  784,  the  additional  compensation  for  the  specialist  ratings 
ahall  be  included. 
A  paragraph  of  your  letter  is  as  follows: 

''The  act  of  June  4,  1920,  in  section  4b,  prescribes  the  monthly 

rate  of  pay  for  enlisted  men  for  the  seven  grades.  It  also  provides 
that  ennsted  men  of  the  sixth  and  seventh  grades  may  be  rated  as 

specialists  and  receive  extra  pay  therefor." 

It  is  proper  to  remark  that  an  addition  of  certain  fibres  given  in 
the  third  paragraph  of  section  4b  of  the  act  of  June  4,  1920,  41  Stat., 
761,  shows  that  of  the  total  authorized  number  of  enli.sted  men  in 
the  sixth  and  seventh  grades  not  to  exceed  28.27  per  cent  may  be 
rated  as  specialists,  thus  leaving  not  less  than  71.73  per  cent  of  the 
enlisted  men  of  the  sixth  and  seventh  grades  who  shall  not  be  rated 
as  specialists. 

Under  the  terms  of  the  first  paragraph  of  section  110  of  the  act 
of  June  .3,  1916,  39  Stat.,  210,  the  maximum  armory  drill  pay  of  en- 
listed men  of  the  National  Guard  for  attendance  in  period  from  June 
3,  1916,  to  June  30,  1920,  was  "  at  a  rate  equal  to  25  per  cent  of  the 
initial  pay  "  in  force  on  June  3,  1916,  "  for  enlisted  men  of  corre- 
sponding grades  of  the  Regular  Army,"  27  Comp.  Dec,  133. 

By  section  48  of  the  act  of  June  4,  1920,  41  Stat.,  784,  the  first 
paragraph  of  section  110  was  stricken  out  and  in  lieu  thereof  the 
following  was  inserted :  * 

"Each  enlisted  ninn  belonging  to  an  orgnnization  of  the  National 
Guard  shall  receive  compensation  at  the  rate  of  one-thirtieth  of  the 
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initisl  monthly  p^y  of  his  grade  in  the  Bi^giilar  Army  for  each  driU 

ordered  for  his  organization  where  he  is  officially  present  tuid  in 
which  he  participates  for  not  less  than  one  and  one-half  hours,  not 
exceeding  eight  in  any  one  calendar  month,  and  not  exceeding  sixty 
drills  in  one  year :  Provided jThsitjio  enlisted  man  shall  receive  any  pay 
onder  the  provisions  of  this  section  for  anv  month  in  which  he  shall 
have  attended  leas  thui  60  per  centum  of  the  drillfi  or  other  exercises 
prescribed  for  his  organization :  Provided  further^  That  the  proviso 
contained  in  section  92  of  this  Act  shall  not  operate  to  prevent  the 
payment  of  enlisted  men  actually  present  at  any  duly  ordered  drill 
or  other  exercise :  And  provided  further^  That  periods  of  any  actual 
military  duty  equiyalent  to  the  drills  herein  prescribed  (except  those 
periods  of  service  for  which  members  of  the  National  Guard  may 
oecome  lawfully  entitled  to  the  same  pay  as  officers  and  enlisted  men 
of  the  corresponding  grades  in  the  Kegular  Army)  may  be  accepted 
as  service  in  lieu  oi  such  drills  when  so  provided  by  the  Secretary 
of  War» 

A  decision  of  this  office,  dated  July  81,  1920,  27  Comp.  Dec.,  116, 
is,  in  part,  as  follows : 

"The  phrase  *  initial  monthly  pay  of  his  grade,*  as  used  in  the 
section  (48)  establishing  the  rate  of  drill  pay  for  each  enlisted  man 
belonging  to  an  organization  of  the  National  Guard  who  participates 
in  the  drills  or  other  exercises  prescribed  for  his  organization  as 
therein  described  is  the '  base  pay '  of  his  grade  prescribed  in  section 
4  of  the  act  of  June  4, 1920,  and  does  not  include  any  part  of  the 
20  p>er  cent  increase  of  paj  in  section  4  of  the  act  of  May  18,  1920. 
•  *  *.  The  rates  of  drill  pay  created  by  the  art  of  June  4,  1920, 
are  etlective  for  the  semiannual  computation  period  which  began  on 
July  1,  1920." 

Your  question  is  answered  as  follows: 

In  computing  the  armory  drill  pay  provided  by  section  48  of  the 
act  of  tJune  4.  1920,  in  cases  of  enlisted  men  of  grades  6  and  7  the 
additional  compensation  for  the  specialist  ratings  can  not  lawfully 
be  included.  The  statute  provides  "  compensation  at  the  rate  of 
one-thirtieth  of  the  initial  monthly  pay  of  his  grade  in  the  Regular 
Army."  The  phrase  "  initial  monthly  pay  of  his  grade  "  signifies 
the  "monthly  base  pay"  of  his  grade  as  prescribed  by  Congress  in 
section  4b,  which,  in  cases  of  enlisted  men  of  the  sixth  and  seventh 
grades,  is  stated  as  follows: 

^  $35  for  the  sixth  grade,  and  $30  for  the  seventh  grade.** 


KFTEOT  or  SATDTO  OLAW  OV  PAT  OF  00A8T  OVABD  OmOJSBS. 

Tbe  sariiir  cUrase  In  tbe  act  of  Inly  1,  1918,  40  Stat,  782,  wblch  act  provided 
that  dvrlng  the  period  of  the  war  district  saperlntendenta  In  the  Coast 
Guard  ahoold  have  pay  according:  t  *  nuik  based  on  seniority,  entitled  nny 
of  such  superintendents  during  the  period  of  the  war  to  pay  computed  on 
the  base  rate  of  pay  for  tbe  district  in  which  serving  when  such  pay  la 
greater  than  pay  based  on  hla  rank  at  detennined  by  bis  senlorltj. 
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The  mvliig  clause  In  tlie  act  of  May  18,  1920^  41  Stat,  004^  whidi  act  perma- 
nently  provides  that  district  saperintendeDts  In  the  Ooast  Guard  shall  have 

pay  according  to  rank  based  on  seniority,  preserves  to  such  district  superin- 
tendents right  to  district  apiiortionniont  pay,  if  frroator  than  the  pay  of 
their  niiik  f)a8e(i  on  seniority,  only  so  long  as  they  continue  t(>  servo  in  the 
same  district  in  which  serving  on  May  18,  1920;  wiien  subse4|uently  assigned 
to  duty  in  another  district  the  saving  clause  no  longer  applies,  their  right 
to  pay  under  a  new  assignment  resting  entirely  upon  their  rank  as  based 
on  seniority. 

The  Increase  In  pay  as  authorized  by  section  l  of  the  act  of  May  18,  1920,  41 
Stat..  601,  Is  based  on  rank  and  therefore  can  have  no  application  to  pay  of 

Coast  Guard  oflicers  when  based  on  district  apiwrtlonnient. 

Acting  Comptroller  Foree  to  the  Secretary  of  the  Treasury,  October  28,  1920: 

I  have  your  letter  of  August  18, 1920,  requesting  decision  as  follows : 

"  1.  Your  decision  is  requested  as  to  the  rates  of  pay  to  which  dis- 
trict sirperintonderits  of  the  Coast  (niard  are  entitled. 

"2.  The  act  of  July  1,  1918,  ijiovides:  'That  during  the  period  of 
the  present  war,  the  senior  district  superintendent,  the  three  district 
superintendents  next  in  order  of  seniority,  tlie  four  district  superin- 
tendents next  below  these  three  in  order  of  seniority,  and  the  junior 
five  district  superintendents  shall  have  the  rank,  pay,  and  allowances 
of  captain,  first  lieutenant,  second  lieutenant,  and  third  lieutenant  in 
the  (  oast  (iuard,  respectively.'  It  also  provides:  'That  nothinjr  con- 
tained in  this  act  relating  to  the  Coast  Guard  shall  operate  to  reduce 
the  rank,  pay,  or  allowances  that  would  have  been  received  by  any 
person  in  the  Coast  Guard  except  for  the  passage  of  this  act.' 

*^3.  Section  8  of  the  act  of  May  18,  1920,  contains  the  following: 
*Providedy  That  the  senior  district  superintendent,  the  three  district 
supcrintondents  next  in  order  of  seniority,  the  four  district  superin- 
tendents next  below^  these  three  in  order  of  seniority,  and  the  junior 
five  district  superintendents  shall  have  the  rank,  pay,  and  allowances 
of  captain,  first  lieutenant,  second  lieutenant,  ana  third  lieutenant  in 
the  Coast  Guard,  resptectively.'  Section  14  of  the  last-mentioned  act 
provides:  'That  nothing  contained  in  this  act  shall  operate  to  reduce 
the  ])ay  or  allowances  of  any  officer  or  enlisted  man  on  the  active  or 
retired*  list.' 

"  4.  Prior  to  the  passage  of  the  act  of  July  1,  1018,  the  district 
superintendents  were  in  receipt  of  pay  authorized  by  recurring 
annual  appropriations.  The  rates  of  pay  received  by  than  are  shown 
in  the  sundry  civil  act  of  August  1,  1914. 

*'6.  From  the  saving  clause  in  each  of  the  acts  of  July  1, 1918,  and 
May  18,  1020,  above  mentioned,  it  appears  that  those  district  super- 
intendents who  were  appointed  prior  to  July  1,  1918,  are  clearly  en- 
titled to  receive  pay  computed  on  the  base  rates  of  pay  of  the 
respective  districts  of  which  they  were  superintendents,  or  pay 
computed  on  the  base  rates  of  pay  of  their  respective  ranks,  which- 
ever is  the  greater,  so  long  as  they  remain  superintendents  of  the 
districts  of  which  they  were  superintendents  prior  to  July  1, 1918. 

"G.  The  follf)Aving  questions  are  therefore  submitted: 

"(1)  Is  a  district  superintendent.  :ij>pointed  subsequent  to  June 
30,  1018,  entitled  to  pay  computed  on  the  base  rate  of  pay  of  the  dis- 
trict to  which  assigned,  or  is  he  entitled  to  pay  computed  on  the  baae 
rate  of  pay  of  his  rank! 
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**(2)  In  the  case  of  a  district  superintendent  who,  prior  to  July 
1,  1918,  was  superintendent  of  a  district  carrying  the  base  rate  of 

pay  of  $2j200.00  per  annum,  and  who,  subsequent  to  June  30,  1918, 
was  transferred  to  a  district  carrying  the  base  rate  of  pay  of  $2,000.00 
per  annum;  is  he  entitled  to  pay  computed  on  the  hnse  rate  of  pay 
of  the  district  from  which  transferred,  is  he  entitled  to  pay  com- 
puted on  the  base  rate  of  pay  of  the  district  to  which  transferred, 
IS  he  entitled  to  pay  computed  on  the  base  rate  of  pay  of  his  rank, 
or  is  he  entitled  to  whichever  of  tlie  tlirec  rates  of  pay  is  the  greatest! 

"(3)  In  computing  tlie  pay  referred  to  in  the  preceding  para<Traph, 
is  the  additional  pay  authorized  in  the  act  of  May  18,  1920,  tor  the 
various  ranks,  to  be  included  in  computing  the  pay  at  tlie  base  rate 
of  the  district  as  well  as  in  computing  the  pay  at  the  base  rate  of  the 
oiBoer's  rank!" 

The  act  of  July  1,  1918,  40  Stat.,  732,  provided  that  district  super- 
intendents in  the  Coast  Guard  should  be  entitled  to  pay  according  to 
rank,  their  specified  rank  being  based  on  seniority.  Said  provision 
applied  to  all  district  superintendents  during  the  periotl  of  the  war, 
that  is,  from  April  6,  1917,  to  the  close  of  the  war,  and  therefore 
affected  those  appointed  subsequent  to  June  30,  1918.  26  Comp.  Dec, 
247.  The  oV)ject  of  the  saving  clause  in  said  act  was  to  prevent  any 
reduction  in  rank,  pay,  or  allowances  "that  would  have  been  re- 
ceived by  any  person  in  the  (,\)ast  (niard  "  but  for  said  provision, 
and  therefore  entitled  any  of  such  sii])ei'intendents  during  the  period 
of  the  war  to  pay  computed  on  the  base  rate  of  pay  for  tlie  district 
to  which  assigned  w  \\Qn  surh  pay  is  greater  than  pay  based  on  his 
rank  as  determined  bv  his  seniority. 

Under  the  act  of  July  1,  1918,  during  the  war,  if  the  pay  formerly 
prescribed  for  the  ili^trict  in  which  the  officer  is  serving  is  greater 
than  the  pay  of  his  rank  based  on  seniority  he  is  entitled  to  such  pay. 
The  saving  clause,  however,  does  not  operate  to  preserve  to  him 
right  to  pay  prescribed  for  any  other  than  the  district  in  which  serv- 
ing, and  if  transferred  from  a  district  carrying  a  rate  of  $2,200  per 
annum  to  one  carrying  only  $2,000  per  annum,  he  loses  his  right  to 
the  $2J200  rate. 

The  language  in  section  8  of  the  act  of  May  18,  1920,  41  Stat.,  603, 
relative  to  pay  of  district  superintendents  is  identical  with  that  in 
the  act  of  July  1,  1918.  The  act  of  May  18,  1920,  makes  it  per- 
manent. The  saving  clause  in  section  14  of  the  act  of  May  18,  1920, 
differs  slightly  in  wording  from  the  clause  in  the  act  of  July  1,  1918, 
and  preserves  to  the  district  superintendents  right  to  district  ap- 
portionment pay  only  so  long  as  they  continue  to  serve  in  the  same 
district  in  which  serving  on  May  18,  1920.  If  given  another  assign- 
ment the  saving  clause  no  longer  applies,  and  the  right  to  pay  rests 
entirely  upon  their  rank  as  based  on  seniority. 
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The  increase  of  pay  as  authorized  by  section  1  of  the  act  of  May 
18,  1920,  is  based  on  rank  and  therefore  can  have  no  application  to 
pay  when  based  on  district  apportionment. 


SaAVSVOBTATION  OF  DEPENDENTS  OF  ARUY  OFriC£ES. 

Tn  order  to  entitle  an  officer  of  the  Army  to  tranqiortatloD  for  his  wife  or 

dependent  child  or  children  upon  permanent  change  of  station  under  pro- 
visions of  section  12  of  the  act  of  May  18,  1920,  41  Stat.,  604,  the  change 
Of  station  must  be  permauent  and  not  tempurury  and  transportation  for 
the  dependents  nnist  be  furnished  at  the  time  of  making  the  pemanent 
change  of  8tati<»;  hence  an  officer  who,  having  completed  his  duty  at  a 
station,  is  ordered  to  temporary  duty  at  another  station  and  takes  his 
family  with  him,  and  upon  completion  of  the  temporary  duty  is  ordered  to 
remain  on  such  duty  pernmnently,  is  not  entitled  to  reimburBoment  of  the 
amount  be  paid  for  the  transportation  of  liis  wife  or  dependent  child  or 
childrttL. 

Acting  Comptroller  Force  to  the  Secretary  of  War,  October  30,  1920: 

I  have  your  letter  dated  October  20,  1920,  inclosing  papers  in  the 
case  of  John  Beveridpe,  jr.,  second  lieutenant.  Air  Service,  Aero- 
nautics. There  is  requested  decision  of  the  question  whether  an 
officer  who,  having  completed  liis  duty  at  a  station,  is  ordered  to 
temporary  duty  at  another  station  and  lakes  his  family  with  him, 
and  before  the  completion  of  the  temporary  duty  is  ordered  to  re- 
main on  such  duty  permanently,  is  entitled  to  reimbursement  of  tiie 
amount  he  paid  for  the  transportation  of  his  wife  or  dependent 
child  or  children. 

Under  the  provisions  of  section  12  of  the  act  of  May  18,  1920, 
41  Stat.,  604,  when  a  commissioned  officer  who  has  a  wife  or  de- 
pendent child  or  children,  is  ordered  to  make  a  permanent  chan<re 
of  station,  tlio  United  States  shall  furnish  transportation  in  kind  to 
his  new  station  for  the  wife  and  dependent  child  or  children. 

This  transportation  is  to  be  furnished  at  the  tifrie  the  officer  makes 
the  peivTument  change  of  station.  In  many  cases  officers  havin«z:  de- 
pendents performed  travel  involving  permanent  change  of  station 
without  knowledge  of  tlie  benefits  conferred  by  this  statute,  and 
others  were  deprived  of  such  transportation  by  reason  of  the  non- 
receipt,  by  the  transportation  officer,  of  the  instructions  relating  to 
the  subject.  In  such  cases  where  the  journey  to  accomplish  the 
permanent  change  of  station  began  on  or  after  May  18,  1920,  re- 
imbursement to  the  officer  whose  dependents  were  entitled  to  the 
transportation  may  be  made  in  a  sum  not  exceeding  what  it  would 
have  cost  the  Government  to  furnish  the  transportation.  27  Comp. 
Dec,  62. 
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By  War  Department  S.  O.  No.  142-(),  paragraph  7,  dated  June 
17,  1920,  Second  Lieut.  Beveridge  was  ordered  to  proceed  from 
New  York,  N.  Y.,  to  Washington,  D.  C,  anci  report  in  person  to 
the  Director  of  Air  Service  for  temporary  duty  in  connection  with 
the  maintenance  of  airplanes  and  engines  and  upon  the  completion 
of  the  duty  enjoined  to  retiun  to  his  proper  station.  The  order 
stated:  "The  travel  directed  is  necessary  in  the  military  service." 

He  anticipated  a  permanent  change  of  station  by  bringing  his 
wife  to  Washington  on  or  nljout  June  18,  1920,  making  payment  for 
her  transportation  from  his  own  funds.  He  is  not  entitled  to  re- 
imbursement for  the  reason  that  tlie  hiw  authorizes  such  payment 
only  when  the  officer  is  making  a  permanent  change  of  station.  - 

Paragraph  1  of  A^  ar  Department  S.  O.  No.  198-0,  dated  August 
28, 1920.  at  Washington,  D.  C.,  is  as  follows : 

"  Second  Lieutenant  Joh7i  Bevendge^  jr.^  Air  Service,  Aeronautics, 
now  on  temporary  duty  in  this  city,  will  report  in  person  to  the 
Chief  of  Air  Service  for  duty." 

I  concur  with  the  Judge  Advocate  General  in  his  opinion  dated 
Octoijcr  6,  1920,  in  this  case,  worded,  in  part,  as  follows: 

'•The  fact  that  while  on  such  temporary  duty  orders  were  issued 
making  the  change  permanent  woukl  not  in  the  opinion  of  this  office 
relate  back  and  entitle  the  officer  to  reimbursement  for  an  expendi- 
ture to  which  he  was  not  entitled  at  the  time  it  was  made." 

When  the  change  was  made  permanent  no  travel  thereunder  was 
necessary  eitlier  by  the  officer  or  his  wife.  The  transportation 
privileges  authorized  by  the  statute  could  not  apply.  There  being 
no  ground  upon  which  to  base  an  application  for  transportation  in 
kind  at  public  expense  there  can  not  be  any  valid  claim  for  reim- 
bursement. 

Your  question  is  answered  in  the  negative. 

In  this  case  if  the  officer's  wife  iiad  remained  at  the  station,  New 
York,  N.  Y.,  until  August  23,  1920,  it  would  have  been  the  duty  of 
the  transportation  oHicer.  upon  the  application  of  herself  or  her 
husband  to  have  furnished  her,  at  public  expense,  transportation 
in  kind  from  New  York,  N.  Y.,  to  Washington,  D.  C,  under  the 
order  dated  August  2^,  1920. 


TmASBPOETAnOV  OV  BSPBiroSVTS  OF  ABUT  OmCBBB. 

The  benefits  of  ■ecUon  12  of  the  act  of  May  18,  ld20,  41  Stat.,  604,  uutborlzing 
tnuupfHTtatfoo  of  the  wife  or  dependent  dilld  or  cblldnm  of  on  Armj 
oflleer  when  ordered  to  moke  a  permanent  dumge  of  station,  accroes  at 

the  time  of  the  officer's  transfer,  on  or  ntU^r  May  18,  1920.  In  obedience  to 
orders,  from  duty  at  one  military  station  to  permanent  duty  at  another 
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military  station.  Wliere  travel  under  an  officer's  orders  to  malie  a  perma- 
neot  change  of  station  began  prior  to  Vaj  18,  1020,  althongli  completed 
sQbaequent  to  that  date,  transportation  .of  his  dependents  at  Govemment 
expense  under  provisions  of  said  act  is  not  authorised. 

•  Deoliloa  hy  Aotiag  Gomptrollar  Feree,  Oetoher  SO,  IMO: 

The  Auditor  for  the  War  Departmeitt  has  submitted  for  approval, 
disapproval,  or  modification  his  deeiaion  of  October  22,  1920,  mik- 
ing an  01  i<;inal  construction  of  so  much  of  section  12  of  the  act  of 
May  18, 1920, 41  Stat,  604,  as  provides: 

"  That  hereafter  when  any  commissioned  officer,  ♦  •  ♦  having 
a  wife  or  dependent  child  or  children,  is  ordered  to  make  a  per- 
manent change  of  station,  the  United  States  shall  furnish  transpor- 
tation in  kind  from  funds  appropriated  for  the  transportation  of 
the  Army,  *  *  *  to  his  new  station  for  the  wife  and  dependent 
child  or  children:  *  *  *:  Provided  furthrr,  Thnt  if  the  cost 
of  such  transportation  exceeds  that  for  trans{)ortution  from  the  old 
to  the  new  station,  the  excess  cost  shall  be  paid  to  the  United  States 
by  the  officer  concerned :  •  • 

Para«^raph  11 15^,  Army  Regulations,  as  amended  by  C.  A.  R.  No, 
105,  June  3,  1D*2(),  is  worded,  in  part,  as  follows: 

"  When  commissioned  officers,  warrant  oflicers  »  ♦  ♦  .^rg 
ordered  to  make  a  permanent  change  of  station,  transj)()rtation  and 
the  accommodations  authorized  in  paragraph  1128  will  be  furnished 
for  their  wives  and  dependent  children  upon  presentation  of  copy 
of  the  officers^  change  of  station  orders,  properly  certified  by  tne 
officers  as  to  the  names,  relationship,  and  dependency  of  such  per- 
sons, including  the  ages  and  sex  of  the  children,  from  the  old  to  the 
now  station,  or  from  any  jxiint  to  the  new  station,  upon  prior  deposit 
of  any  excess  cost  over  and  above  that  from  the  old  to  the  new  sta- 
tion   •  ♦ 

Anotlier  regulation  promulgated  in  War  Department  Circular  No. 
337,  September  13,  1920,  is  as  follows: 

"Transportation  for  wives  and  dependent  children  will  not  be 
authorized  when  the  officers  have  actually  commenced  to  travel  on 
permanent  change  of  station  prior  to  May  18,  1920.*' 

With  his  decision  the  auditor  transmits  pending  claims  in  the  cases 
of  Col.  John  T.  Knight,  of  the  Quarteimaster  Corps,  and  Capt. 
Andrew  J.  White,  of  the  Infantry.  The  material  facts  in  these  cases 
are  as  follows: 

Col.  John  T.  Knight,  by  War  Department  Special  Orders,  No. 
103-O,  paragraph  88.  dated  May  1,  1920,  was  relieved  from  duty  at 
the  Army  Supply  Base,  Norfolk,  Vs.,  and  directed  to  proceed  to 
•Ssn  Francisco,  Calif.,  and  report  to  the  commanding  general  West- 
em  Department  for  assignment  to  duty  as  department  ({uarter- 
master.  The  order  stated :  ^  The  travel  directed  is  necessary  in  the 
military  service.'*  Col.  Knight  states  that  on  May  12,  1920,  he  ap- 
plied for  sleeping-car  accommodations  for  himself,  wife,  and  two 
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children  from  Washinji^on,  D.  C,  to  San  Francisco,  Calif.,  but  was- 
unable  to  secure,  either  on  that  date  or  subsequent  dates,  accommo- 
dations suitable  to  meet  the  needs  and  condition  of  his  wife;  that 
he  left  his  former  station,  Norfolk,  Va.,  at  7  p.  m.  on  Afay  17,  and 
wtait  to  Washington,  D.  C.,  to  confer  with  the  Quartermaster  Gen- 
eral regarding  his  new  duties  and  to  take  advantage  of  the  through 
sleeping-car  acoommodatioos  for  himself  that  were  effective  on  May 
18;  that  on  May  18  he  applied  in  writing  to  the  transportation  officer 
at  New  York  for  transportation  for  his  wife  and  children,  when 
same  was  availahk,  and  in  the  afternoon  of  that  day  he  left  Wash- 
ington,  D.  C,  for  his  permanent  station,  San  Francisco,  Calif. 

Capt.  Andrew  J.  White,  by  War  Department  Special  Orders,  No. 
8M>,  paragraph  69,  dated  April  5,  1920,  was  granted  leave  of  ab- 
sence for  two  months,  effective  on  or  about  April  8,  19SM);  and  by 
War  Department  Special  Orders,  Ko.  88-0,  paragraph  7,  dated! 
April  8,  1920,  he  was  relieved  from  his  assignment  and  duties  withi 
the  Operations  Division,  General  Staff,  Washington,  D.  C,  to  take 
effect  upon  the  expiration  of  said  leave  of  absence,  assigned  to  the 
32d  Infantry,  and  directed  to  proceed  to  Camp  Kearny,  Calif.^ 
and  report  in  person  to  the  commanding  general  for  duty  with  that 
regiment  The  order  stated :  ^  The  travel  directed  is  necessary  in  the 
military  service." 

These  officers  claim  reimbursement  of  the  sums  expended  by  them 
for  the  transportation  of  their  families. 

The  auditor's  decision  is  as  follows; 

^The  words  used  in  the  act  are  neither  obscure  nor  lunbiguous  in 
their  meanin<r.  hut  the  intent  of  Congress  must  be  gathered  from 

the  wording,  which  is — 

*^^That   herraftrr   when   any   romnihalonrd   officer    *    •    *  is 
ordered  to  make  a  permanent  change  of  station    •  • 

''Paragraph  68,  Army  Regulations,  1918,  provides  that — 

"  *  When  an  officer  is  ordered  without  troops  froin  one  post  of  dtUy 
to  another,  ho  will  procoed  by  the  shortest  usually  traveled  route, 
without  unnecessary  delay.' 

**The  act  seems  remedial  in  its  scope,  intending;  to  relieve  a  situa- 
tion which  has  arisen  by  reason  of  the  increased  cost  of  transporta- 
tion and  the  burden  imposed  upon  an  individual  when  making  a 
rlinnge  for  the  benefit  of  the  Government  in  transporting  his  family 
from  one  station  to  anothrr.  pFpocially  where  the  places  are  far  apart. 

"It  is  not  believed  that  the  date  of  issuance  of  the  order  governs, 
but  the  datf  on  which  it  becomes  effective  and  binding  upon  the 
officer  to  comply  with  its  instructions. 

^  In  the  case  of  Colonel  Knight  the  order  was  issued  May  1,  1920,  ^ 
and  no  date  being  specified  therein  when  the  chancre  of  station  should 
take  place,  it  is  rejrarded,  for  the  purpose  of  the  act,  as  hointr  offoctive 
from  the  time  of  its  recei])t  by  Colonel  Knight,  which  was  some 
days  prior  to  the  passage  of  the  act. 
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"  The  order  relative  to  Captain  White  was  issued  April  8,  1920, 
his  change  of  station  not  to  take  ellect  until  the  expiration  of  his 
leave  of  absence,  June  10,  1920,  which  was  subsequent  to  the  passage 
of  the  act. 

"  I  am  therefore  of  the  opinion  that  Colonel  Knight  is  not  en- 
titled to  tran<;portation  in  kind  for  his  family  and  that  Captain 

White  is  entitled  thereto," 

The  auditor's  decision,  which  is  to  the  effect  that  Capt.  White 
is,  and  Col.  Knight  is  not,  entitled  to  the  reimbursement  claimed,  is 
approved.  The  benefits  of  the  statute  accrue  at  the  time  of  the 
officer's  transfer  oh  or  after  May  18,  1920,  in  obedience  to  orders, 
from  duty  at  a  military  station  to  permanent  duty  at  another  mili- 
tary station.  The  transfer  in  the  case  of  Knight  began  prior  to  May 
18, 1920,  and  in  the  case  of  White  after  that  date. 


OTXCHAMB  am  axamo  and  parloe  car  ACceiiKODATioin— LAn- 

e&A2rT  DSDUCTIOHS. 

Aa  the  50  per  cent  sordiarge  for  q»ace  used  In  deeping  or  parlor  cbxb,  antboc^ 
ixed  by  order 'of  the  Interstate  Oommerce  Ckunmlsslon  dated  July  29,  1S20, 
effiectlve  from  August  26,  1920,  accrues  to  the  ntll  carriers  as  revenue 

from  passenger  transportation  and  coTmtitutfs  a  part  of  the  cost  to  tlte 
traveler  for  transportation,  such  surcharge  iu  connoction  with  tlio  military 
branches  of  the  Government  must  be  subject  to  deductions  applicable  to 
passenger  transportattmi — that  is,  land-grant  deductions  and  any  other 
deductions  under  agreements  affecting  passenger  transportatloD. 

Acting  Comptretler  Toree  to  the  Beeretory  of  the  Vavy,  Oetober  1980: 

I  liave  your  letter  of  October  27,  1920,  as  follows: 

"  Under  an  order  of  the  Interstate  Commerce  Commission,  dated 
July  21),  1920, 'the  railroads  under  their  jurisdiction  were  author- 
ized, effective  August  26,  1920,  to  collect  a  surcharge  from  passen- 
gm  occupying  accommodations  in  sleeping  or  parlor  cars.  This 
surcharge  amounts  to  fifty  per  cent  of  the  tariff  charge  for  space 
.  occupied  in  parlor  cars,  as  a  matter  of  convenience,  this  surchjirtje 
is  collected  by  the  Pullman  Company  and  turned  over  to  the  rad- 
road,  as  the  surcharge  accrues  exclusively  to  the  railroad,  the  Pull- 
man Company  receiving  no  part  thereof. 

Enclosed  are  transportation  requests  N 1541990,  N154677S, 
N1546865,  N1546870,  N1547786,  N1548802,  and  NlaSOSSl  covering 
services  performed  on  and  after  Auo^ust  26,  1920,  which  have  been 
eliminated  from  the  Pullman  Company's  bill  ED-fiHSO,  tnj^'other  with 
statement  showing  total  fares  as  charged  by  the  Pullman  Company, 
and  formulae  of  divisions  showine  the  net  surcharge  if  land-grant 
and  five  per  cent  deductions  are  to  Be  made. 

"With  return  of  enclosure,  decision  is  requested  as  to  whether 
or  not  percontafro  land-*?rant  deduction  or  five  per  cent  concession. 
OX  both,  as  auUiorized  on  coach  fares,  are  to  apply  to  the  surcharge.'* 
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Tlio  order  of  tlie  Interstute  Comiueice  Commission  referred  to 
provides: 

surcharge,  upon  passengers  in  sleeping  and  parlor  cars  may 

be  made  amounting  to  50%  of  the  charge  lor  space  in  such  cars, 
such  charge  to  be  collected  in  connection  with  the  charge  for  space, 
and  to  accrue  to  the  rail  carriers." 

This  50  per  cent  surcharge  for  space  used  in  sleeping  or  parlor 
cars,  according  to  the  order,  accrues  to  the  rail  carriers,  and  is, 
therefore,  a  part  of  its  revenue  accruing  for  the  transportation  of 
the  passenger,  and  a  part  of  the  cost  to  the  traveler  for  transporta- 
tion and  as  to  such  charges  in  connection  with  the  military  branches 
of  the  Qovemment  must  be  subject  to  the  deductions  applicable  on 
0aid  business,  namely,  the  land-grant  deduction  and  the  5  per  cent 
oonoeasioii  in  accordance  with  the  Interterritorial  Military  Arrange- 
ment. 

It  is  noted  tiiat  request  N1548802,  which  calls  for  Pullman  accom- 
modations for  two  men  from  San  Francisco,  Calif.,  to  Chicago,  IlL, 
was  honored  from  Ogden  to  Chicago  only,  as  appears  from  notation 
on  back  of  request,  and  that  request  N1546865,  which  calls  for  one 
upper  tourist^s  ber£h  from  Minneapolis,  Minn.,  to  San  Francisco, 
Cidif.,  shows  service  furnish^  August  25,  1920,  instead  of  on  or 
after  August  26, 1920,  as  indicated  in  your  communication. 


VAYAL  USiaVX  VOXCB— BRAZna  VAT. 

Id  computing  lncrem»ed  reiuluer  pay  of  20  per  cent  upon  reenroUment  members 
of  the  Naval  Reeerre  Foroe  are  not  entitled  to  Inelvde  oonatmctive  service 
of  five  years  previously  credited  to  them  when  appointed  oaoen  In  the 
Navy  from  dvll  life. 

Acting  OomptNlter  MM  to  Boar  Aiadsal  T.  I,  Oowto,  Valted  Itatei  Vavy, 
Novembtr  1,  IMO: 

By  reference  of  the  Judge  Advocate  fieneral,  Navy  Department, 
I  have  your  letter  of  July  1,  1920,  requesting  decision  as  follows: 

"  Your  decision  is  respectfully  requested  on  the  following  ques- 
tion. The  act  of  March  3,  1890,  entitled  An  act  to  reorganize  and 
increase  the  efficiency  of  the  personnel  of  the  Navy  and  Marine 
Corps,'  reads  as  follows:  *That  all  officers,  including  warrant  offi- 
cers, who  have  been,  or  may  be,  appointed  to  the  Navy  from  civil 
life  shall,  on  the  date  of  appointment,  be  credited,  for  computing 
their  pay,  with  five  vears'  service.' 

« It  was  decided  September  18^  1917,  24  Comp.  Dec.,  168,  that  'An 
officer  of  the  Nav^  who  has  acquired,  nnder  the  act  of  March  3, 1899, 
the  right  to  credit  for  constructive  service  for  pay  purposes  retains 
such  ri^ht  with  respect  to  all  naval  service  thereafter,  including 
service  in  the  Xaval  Beserve  Force.' 
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^'Is  a  fomer  officer  of  the  Navy  who  has  acquired  the  right  to 
credit  for  constructive  service  lor  pay  purposes,  and  who  is  now 

a  member  of  the  Naval  Reserve  Force,  confirmed  in  his  rank,  en- 
titled to  an  increased  retainer  pay  of  25  per  centum,  based  upon  his 

constructive  service?  " 

The  act  of  August  29,  1916,  39  Stat.,  588,  provides : 

«  *  ♦  ♦  When  not  actively  employed  in  the  Navy,  members  of 
the  Naval  Kescrve  Force  shall  not  be  entitled  to  any  pay,  bounty, 
gratuity,  or  pension  except  as  expressly  provided  for  members  oi 
the  Naval  Reserve  Force  by  the  provisions  of  this  act." 

In  said  act  pay  when  not  actively  employed  (retainer  pay)  was 
expressly  provided  for  each  class  of  the  Naval  Reserve  Force.  For 
such  pay  the  act  of  July  1,  1918,  40  Stat.,  710,  provides: 

"That  the  annual  retainer  pay  of  members  of  the  Naval  Reserve 
Force,  except  oflicers  in  tlie  Naval  Auxiliary  Reserve  and  transferred 
members  of  the  Fleet  Naval  Reserve,  after  confirmation  in  rank, 
grade,  or  rating,  shall  be  the  equivalent  of  two  months'  base  pay  of 
the  corresponding  rank,  grade,  or  rating  in  the  Navy,  but  the  highest 
base  pay  upon  which  the  retainer  pay  of  officers  of  the  Naval  Beserve 
Force  shall  be  computed  shall  not  be  greater  than  the  base  pay  of  a 
lieutenant  commander.  Service  in  the  Navy,  Marine  Corps,  National 
Naval  Volunteers,  and  Naval  Militia  shall  be  counted  as  continuous 
service  in  the  Naval  Reserve  Force,  both  for  the  purpose  of  retire- 
ment and  of  computing  retainer  pay.** 

Prior  to  said  act  retainer  pay  of  confirmed  enrolled  memljers  of 
the  Naval  Reserve  Force  was  predicated  on  the  base  pay  of  the  officers' 
grade  or  rank  unaffected  by  the  officers'  length  of  service  other  than 
service  in  the  Naval  Reserve  Force.  Act  of  August  29,  1916,  39 
Stat.,  688. 

Under  the  act  of  July  1,  1918,  all  legal  active  service  in  the 
brandies  of  the  military  service  enumerated  therein  is  to  be  con- 
sidered as  if  served  continuously  in  the  Naval  Reserve  Force  for  the 
purpose  of  determining  the  members'  right  to  increase  in  retainer  pay 
as  affected  by  reenrollment.  25  Comp.  Dec,  308. 

It  is  apparent  that  when  the  decision  cited  by  you,  24  Comp.  Dec, 
168.  was  written  (Sept.  18,  1917)  retainer  pay  was  in  no  way  affected 
by  iiny  service  other  than  service  in  the  Naval  Reserve  Force,  and 
that  the  holding  therein  is  limited  to  active  service  in  said  force. 

Since  the  provision  in  the  act  of  July  1,  1918,  providing  credit 
for  prior  service  for  the  purpose  of  computing  retainer  pay.  is  in- 
dependent of  the  statutes  relating  to  longevity  for  pay  purposes  for 
oflicers  of  the  Regular  Navy,  it  is  not  affected  by  any  of  the  pro- 
visions of  said  statutes,  and  I  am  of  opinion  that  said  provision  con- 
temi>l;itcs  active  .service  only. 

This  view  is  strengthened  by  the  fact  that  the  "service  in  the 
Navy"  which  is  required  by  the  act  of  July  1,  1918,* to  be  counted 
for  tlie  purpose  of  the  computation  of  the  25  per  cent  increase  on 
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retainer  pay  autliorized  to  members  of  tlie  Naval  Reserve  Force  on 
reenrollment  by  the  act  of  August  29,  1916,  is  service  that  l  un  be 
counted  in  the  Naval  ]Re5erve  Force  **both  for  the  purpose  of  re- 
tirement and  of  computing  retainer  pay." 

Service  which  can  be  counted  for  both  such  purposes  would  he 
actual  service  only.  Constructive  sei*vice  is  not  counted  in  the  Navy 
for  the  purpose  of  computing  the  lenjrth  of  service  for  retirement. 

Accordingly  you  are  advised  that  members  of  the  Naval  Reserve 
Force  are  not  entitled  to  credit  for  constructive  service  in  computing 
their  reenrollment  retainer  pay. 


haxagis  to  nXWATE  pbopeett  bt  axmt. 

It  Is  not  an  Immediate  factor  wIkto  or  by  what  the  damage  or  loss  was  caused 
in  settling  (Claims  under  the  act  of  June  5,  1920,  41  Stat.  965.  for  damage  to 
or  Um  of  private  property  resulting  from  the  tralnlDg,  practice,  operation, 
or  malntcnaaoe  of  the  Army. 

Aeting  Comptroller  Foree  to  the  Secretary  of  War,  Kovember  1,  1920: 

I  have  your  letter  of  October  16,  1920,  submitting  for  decision,  at 
the  request  of  the  Judge  Advocate  General,  four  questions  as  follows : 

Is  the  claim  of  Alsop  and  Pierce  for  $176.20  damages  to 
their  private  property  by  a  derrick-barge  in  Army  Transport  Service, 
payable  out  of  the  appropriation  *Damaore  to  and  loss  of  private 
property,'  Army  appropriation  act,  June  5.  41  Stat.,  965, 

assuming  that  the  derrick-barge  went  adrift  because  of  negligently 
insufficient  moorings  or  because  of  negligent  failure  to  keep  a  watch- 
man on  board? 

**{2)  Is  the  claim  so  payable  assuming?  that  there  was  no  negli- 
gence in  permitting  the  derrick-barge  to  ^o  adrift? 

"(3)  Are  similar  claims  so  paya))le  where  the  negligent  or  non- 
negligent  acts  of  Army  officers,  soldiers,  or  employees,  to  which  acts 
the  injuries  are  attributable,  have  been  clone  upon  the  high  seas  or  in 
foreign  territorial  waters? 

**(4)  Are  similar  claims  so  payable  where  the  injuries  so  produced 
have  been  suffered  on  the  high  seas  or  in  foreign  territorial  waters?  ^' 

The  barge  is  reported  to  have  been  tied  to  a  mooring  buoy,  off  the 
Anny  supply  base,  Norfolk,  Va.,  by  a  1-inch  wire  pendant  interwoven 
with  4-inch  manila  rope,  which  caught  under  the  mooring  buoy  and 
diafed  through,  the  barge  thus  going  adrift  and  damaging  the  piling 
of  the  dock.  The  dock  is  mentioned  as  that  of  the  Standard  Oil  Co., 
while  the  claim  is  mentioned  as  that  of  Alsop  and  Pierce  for  damage 
to  their  private  property.  The  relation  between  the  two  does  not 
appear,  and  it  should  be  made  clear. 

The  four  questions  are  framed  on  this  claim  and  embrace  the 
feneral  question  whether  the  appropriation  made  by  the  act  of  June 

1920,  41  Stat.,  966,  for  the  payment  of  claims  for  damage  to  and 
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I068  of  private  property  authorizes  payment  for  the  damages  arising 
out  of  the  harge  going  adrift.  The  settlements  of  claims  under  the 
appropriatioii  axe  required  to  be  made  by  the  auditor,  and  the  views 
of  this  office  are  to  be  understood  as  general  in  reply  to  the  four  ques- 
tions fuid  not  am  settling  the  particular  claim.  The  Judge  Advocate 
General  does  not  clearly  express  an  opinion  thereon,  but  I  understand 
views  the  appropriation  as  not  available  in  the  present  claim  because 
the  appropriation  act  is  for  the  payment  of  such  claims  when  they 
are  incident  to  the  training,  practice,  operation,  or  maintenance 
of  the  Army/' 

The  barge  is  stated  to  have  been  owned  by  the  United  States  and 
in  Army  transport  service."  It  thus  has  a  connection  with  the  Army 
either  in  operation  or  maintenance,  and  why  the  matter  is  not  within 
the  terms  of  the  act  is  not  wholly  clear.  Reference  is  made  to  the 
liability  of  vessels  on  waters,  etc.,  and  thus  the  character  of  the  thing 
which  caused  the  damage  appears  to  create  the  doubt 

The  terms  of  the  appropriation  act  are  as  follows : 

"For  payment  of  flaims  for  dumufjes  to  and  loss  of  private  prop- 
erty incident  to  the  traininer,  practice,  operation,  or  maintenance 
of  the  Army  that  have  accrued,  or  may  hereafter  accrue,  from  time  to 
time,  to  be  immediately  available  and  to  remain  available  until  ez- 
pende  l,  $40,000:  Provided.  That  settlement  of  such  claims  shaXL  be 
made  by  tlie  Auditor  for  the  War  Department,  upon  the  approval 
and  recommendation  of  the  Secretary  of  War,  where  the  amount  of 
damages  has  been  ascertained  by  the  War  Department,  and  payment 
thereof  will  be  accepted  by  the  owners  of  the  property  in  full  satis- 
faction of  such  damages." 

This  makes  no  condition  as  to  where  or  by  what  there  was  damage 
or  loss,  if  the  stated  Army  connection  appears.  It  is  .an  appropria- 
tion that  may  be  understood  as  giving  relief  where,  by  reason  of  the 
Government  being  involved,  none  could  be  administratively  otherwise 
given.  It  should  be  considered  particularly  applicable  in  those  minor 
matters  where  the  amount  involved  is  so  small  as  to  prohibit  other- 
wise asserting  daim.  It  may  be  that  such  claims  as  individually  in- 
volve large  amounts,  some  beyond  the  whole  amount  of  the  appro- 
priation as  mentioned  by  the  Judge  Advocate  General,  should  be 
considered  broadly  as  not  resting  upon  the  general  authority  which 
appears  in  the  appropriation,  but  upon  sudi  conditions  that  they 
are  not  for  payment  without  spedfic  submission  to  Congress  for  ap- 
propriation. 

I  am  constrained  to  make  the  general  reply  to  the  four  questions 
submitted  that  where  the  loss  or  damage  was  caused  by  the  Army, 
where  or.  by  what  it  was  caused  is  not  an  immediate  factor,  and  if 
also  the  conditions  involved  are  not  such  as  to  require  special  con- 
sideration, as  operations  in  a  foreign  country  involving  relations 
with  a  foreign  Government,  etc. 
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dbtah  ov  bmpkotbi. 

An  employee  may  not  be  nppi»inted  in  a  fiekl  service  for  U»e  flole  purpose  Of 

detail  to  the  Civil  Service  Ooimnission. 

A«tlBf  Comptroller  Voree  to  the  Beeretary  of  tlie  Treatuy,  HoTomber  4, 1880: 

I  have  your  letter  of  October  26, 1920,  submittiiig  %  request  of  the 
Civil  Sendee  CommisBion  that  there  be  appointed  on  tiie  rolls  of 
the  mint  at  Denver,  Colo.,  one  who  shall  be  detailed  as  civil-servioe 
district  secretary  for  the  commiaBion  at  Denver,  as  to  which  yon 
inquire  wether  the  appropriation  Wages  of  workmen,  mint  at 
Doiverj  1921,''  41  Stat.,  641,  would  be  avdlable;  or,  if  not,  whether 
an  employee  in  a  statutory  position,  such  as  deposit  weigh  derk, 
bookkeeper,  assayer's  assistant,  and  two  derks,  could  be  transferred 
to  the  appropriation  ''Wages  of  workmen,"  and  the  statutory  posi- 
tion be  then  made  available  for  the  district  secretary  of  the  Civil 
Service  CotnmisBion. 

The  appointment  and  detail  is  requested  in  connection  with  the 
establishment  by  the  Civil  Service  Commission  of  a  new  district,  and 
it  appears  to  have  no  appropriation  therefor,  the  detail  to  be  pending 
an  appropriation  to  be  requested  of  Congress. 

Section  8678,  Revised  Statutes,  requires  that  all  moneys  appro- 
priated for  the  expenditures  of  the  public  service  shall  be  applied 
solely  to  the  objects  for  which  made,  and  no  other.  The  statutory 
positions  being  specifically  appropriated  for,  there  is  no  authority 
to  place  the  employees  holding  those  places  under  the  appropriation 
^  Wages  of  workmen."  I  know  of  no  authority  under  which  one  may 
be  appointed  under  the  latter  appropriation  for  the  sole  purpose  of 
detailing  the  employee  to  the  Civil  Service  Commission.  That  appro- 
priation is  for  the  uses  of  the  mint,  and  if  it  could  be  applied  to  the 
purposes  of  the  Civil  Service  Commission  it  would  substantially 
make  unnecessary  having  appropriations  separately  for  the  reepective 
branches  of  the  Government  service. 

The  matter  as  submitted  is  answered  negatively. 


sMPKOTxnr  ov  vossuv  An  vaaommEMM  at  post  omosi. 

The  provision  in  tbe  postal  appropriation  act  of  March  3,  1917,  88  Stat,  1062, 
to  the  effect  tbat  there  maj  also  be  emplojed  at  flnt-daw  poet  oiBoee  fore- 
men and  stoograplieis  at  a  salary  of  lUWO  or  more  per  amram  does  not 

give  to  any  carrier  or  class  of  carriers  a  vested  right  to  be  so  employed 
nor  does  It  prohibit  the  employment  of  foremen  and  atenograpfaera  at  a 
salary  less  than  $1,300  per  annum. 
Tile  transfer  of  an  employee  from  the  position  of  letter  carrier  at  $1,400  per 
aimnm  to  tbt  posltlOD  of  foreman  at  tbe  aame  salary  after  July  2,  181S, 
is  not  tbe  envlojment  of  a  foreman  at  a  salary  lesi  tban  114100  per  annum. 
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Seeiflioa  liy  Aotisg  Comptroller  Vtoree»  Voranber  S,  IMO; 

Peter  F.  Keogh  applied  June  14,  1920,  for  a  revision  of  the  action 
of  the  Auditor  for  the  Post  Office  Department  in  disallowing,  by 
certificate  No.  6007,  dated  May  14,  1920,  his  claim  for  $100  addi- 
tional compensation  as  a  foreman  in  tlie  New  York  City  post  office 
for  the  fiscal  year  ending  June  30,  1919,  and  $125  as  increase  in  com- 
pensation under  the  joint  resohition  of  November  7, 1919, 41  Stat.,  350. 

The  auditor  disallowed  the  claim  for  $100  upon  the  ground  that 
claimant  received  the  full  salary  of  the  position  which  he  held  during 
the  fiscal  year  1919,  and  he  disallowed  the  claim  for  $125  for  the 
reason  that  the  claimant  received  an  increase  of  more  than  $oOO 
during  the  fiscal  year  1920  and  therefore  is  not  entitled  to  any  in- 
crease under  the  joint  resolution  of  November  7,  1919. 

It  ai)pears  that  on  June  30,  1918,  claimant  held  the  position  of  let- 
ter carrier,  sixth  grade,  in  the  New  York  post  office  at  a  salary 
of  $1,200  per  anniun.  Under  the  provisions  of  the  act  of  July  2, 
1918,  40  Stat.,  751,  he  automatically  passed  to  the  new  fifth  grade 
with  salary  at  the  rate  of  $1,400  per  annum,  effective  from  July  1, 

1918.  On  July  16,  1918,  he  was  transferred  and  promoted  from  let- 
ter carrier  at  $1,400  per  annum  to  foreman  at  the  same  salary.  Under 
the  provisions  of  the  act  of  February  28,  1919,  40  Stat.,  1199,  being 
a  supervisory  official,  his  total  compensation  was  increased  from 
$1,400  to  $1,800,  effective  from  July  1, 1919.  His  oonlention  is  that 
because  certain  other  carriers  were  promoted  in  March,  1918,  from 
carrier  at  $1,200  to  foremeir  at  $1,300  he  also  should  have  been  so 
promoted,  in  which  event  he  would  have  received  an  increase  of  $200 
as  a  supervisory  official  under  the  act  of  July  2,  1918,  and  only  a 
$800  increase  under  the  act  of  February  28,  1919,  thereby  bringing 
him  within  the  provisions  of  the  joint  resolution  of  November  7, 

1919,  under  which  he  would  receive  $125. 

He  bases  his  contention  upon  a  proviso  in  the  act  of  Mardi  8, 1917, 
89  Stat,  1062,  which  reads: 

"That  there  may  also  be  emnloyed  at  first  class  post  offices  fore- 
men and  stenograplior?  at  :i  sahiry  of  $1,300  or  more  per  annum." 

The  appropriation  to  which  this  proviso  is  attached  i)rovicIes  spe- 
cifically for  -tcnojiraphers  at  not  exceedinp  $2,400,  $1,800,  $1,700, 
$1,600,*  $l.r.(X),  $1,400,  $1,300,  $1,200,  $1,100,.$1,0()(),  and  $900  per 
annum  and  for  foremen  of  crews  at  not,  exceeding  $1,000.  $1,500, 
$1,400,  $1,300.  and  $1,200  per  annum.  There  fore,  it  is  clear  that  the 
proviso  was  not  intended  to  preclude  the  appointment  of  stenog- 
raphers or  foremen  of  crews  at  a  salary  less  than  5^1.300  per  annum. 
In  a  letter  to  this  office  dated  October  7,  1920.  the  Acting  Postmaster 
General  states  that  the  Post  Office  Department  has  recognized  no 
distinction  whatever  between  foremen  of  crews  and  other  foremen 
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and  has  uaecl  only  the  designation  of  foreman."  He  states  also 
that  no  tipppintments  whatever  have  been  made  under  authority  of 
the  proviso  in  question,  which  has  appeared  in  the  annual  postal 
appropriation  act  for  the  fiscal  years  1917, 1918, 1919;  1920,  and  1921, 
and  which  was  ori^nally  submitted  by  the  Post  Office  Department  as 
a  part  of  a  proposed  plan  of  reorganization  which  was  not  adopted 
by  Congress.  The  proposed  plan  was  set  forth  in  the  estimates  sub- 
mitted for  the  fiscal  year  1917.  It  provides  for  supervisory  places 
and  salaries  at  the  various  post  offices  based  upon  the  postal  receipts 
of  said  offices  for  the  preceding  calendar  year,  the  post  offices  being 
divided  for  this  purpose  into  16  claoses.  No  specific  provision  was 
made  for  foremen  under  any  of  these  classes,  and  the  only  provision 
for  stenographers  was  at  rates  from  $900  to  fl,200.  Then  followed 
the  provision  reading  as  follows: 

**And  provided  further^  Tliat  tliere  may  also  be  employed  at  first- 
claf?s  post  offices  special  clerks,  foremen,  and  stenographers- at  a  salary 
of  $  1 ,300  or  more  per  annum,  the  total  number  at  any  post  office  not  to 

exceed  one  at  $1,300  for  each  $100,000  receipts :  one  at  $1,400  for  each 

$200,000  receipts:  one  at  $1,500  for  each  $400,000  re(Ti|)t3:  one  nt 
$1,000  for  efich  S;s()().()(H)  receipts;  one  at  $1,T{)()  for  eacli  $1,500,000 
receipts;  one  at  $1,8<X)  for  each  $^,000,000  receipts;  one  at  $1,000  for 
each  $0,000,000  receipts,  and  one  at  $2,(X)0  for  each  $12,000,000  re- 
ceipts.'' Estimates  of  appropriations,  1917,  page  788. 

Read  in  connection  with  the  proposed  plan  of  reorganization,  as  a 
part  of  which  it  was  submitted,  the  intent  and  purpose  of  this  pro- 
vision would  appear  to  be  clear  and  unmistakable.  But  in  the  law 
as  enacted  it  appears  to  be  superfluous,  and  the  Acting  Postmaster 
General  and  the  First  Assistant  Postmaster  General  have  said  that 
without  its  connection  with  the  proposed  reorganization  it  has  no 
specific  meaning.  Be  that  as  it  may,  I  can  find  nothing  in  the  provi- 
sion to  indicate  that  it  was  intended  to  give  to  any  carrier  or  class  of 
carriers  a  vested  right  to  mi  appointment  as  foreman.  The  language 
of  the  provision  is  that  there  may  "  be  employed,  etc.  Therefore  the 
action  of  the  department  in  promoting  10  carriers  to  foremen  at 
$1,300  in  Ifarch,  1918  (assuming  for  the  purpose  of  this  decision  that 
said  appointments  were  made  under  authority  of  said  provision),  and 
in  not  giving  a  like  promotion  to  other  carriers  of  the  same  grade 
or  class  would  a}jpear  to  be  entirely  within  the  discretion  of  the  de- 
partment. 

Claimant  was  not  promoted  or  transferred  to  the  position  of  fore- 
man unto  July  16, 1918,  on  which  date  he  was  promoted  and  trans- 
ferred to  said  position  at  a  salary  of  $1,400  per  annum.  Therefore, 
even  if  it  could  be  held  that  the  proviso  prohibits  the  employment  of 
a  foreman  at  a  salary  less  than  $1,800  per  annum,  his  appointment  or 
prorootioiv  to  such  position  at  $1,400  per  annum  would  not  be  in 
contravention  of  said  provision. 
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The  question  as  to  wli ether  the  claimant  in  this  case  could  or 
should  have  been  promoted  to  the  position  of  foreman  in  March, 
1918,  when  certain  other  carriers  were  so  promoted,  is  not  for  consid- 
eration by  this  office.  He  was  not  so  promoted  and  he  has  received 
the  full  compensation  provided  by  law  for  the  position  which  he  held 
during  the  fiscal  year  1919.  He  also  received  an  increase  of  more 
than  $300  per  annum  under  the  date  of  February  28, 1019.  Therefore 
the  action  of  the  auditor  in  disallowing  his  claim  must  be  affirmed. 


BXSTXnm  AMBBICAV  IXAXSV. 

Subject  to  provisions  of  existing  law,  consnlar  officers  are  nuthotized  to  pro- 
vide (lestiture  Amorlt^an  seamen  rlisrhnrped  on  account  of  injury  or  Ill- 
ness incapacitating  them  for  service,  sunicient  subsistence  ami  passage, 
including,  if  necessary,  the  services  of  an  attendant,  to  a  pore  in  the  United 
'  Btatea,  in  such  manner  bb  may  be  deemed  most  reasooable  under  the 
drcnmstances  of  each  particular  case. 

Aottng  ComptroUer  Foree  to  the  Secretary  of  State,  November  6,  19S0: 

I  have  your  letter  of  October  23, 1920,  readin^if  as  follows: 

"The  department  encloses  copy  of  a  despatch  dated  September 
27, 1920,  from  the  American  consul  at  Brest,  France,  reportm^  that 
Mr.  Jolm  R.  Mullarky,  a  seaman  aboard  the  American  ▼essei  Tip- 
peoanoe,  was  stricken  with  paralysis  on  September  21,  1920,  and  is 

now  in  a  hospital  at  Brest  at  the  expense  of  the  consulate. 

"  It  appears  that  Mr,  Miillarky  s  condition  is  such  that  it  will  be 
impracticable  to  retuni  him  to  the  United  States  as  a  destitute  sea- 
man aboard  a  merchant  (cargo?)  vessel;  also  that  he  will  require 
an  attendant  for  at  least  a  part  of  the  journey,  and  perhaps  to  the 
United  States.  • 

^In  view  of  the  peculiar  circumstances  surrounding  this  case  and 
in  order  that  there  may  be  no  delay  in  the  matter  of  providing  Mr. 
Mullarky  with  suitable  transportation  when  the  attending  physi- 
cians pronounce  him  able  to  make  the  journey,  the  department  would 
be  pleased  to  receive  an  expression  of  your  views  regarding  the  ex- 
tent to  which  the  consul  at  Brest  may  be  authorized  to  fumi^  suit- 
able transportation  in  this  case,  also  whether  an  attendant  may  be 
provided  it  the  condition  of  tiie  seaman  requires  one." 

The  consul's  letter  is  in  psrt  as  follows : 

(CO  o  o  ^j,.  Jo})n  R.  Mullarky,  a  seaman  on  the  American  ship 
l  ipDecarwe.  was  stricken  with  paralysis  on  board  that  vessel  on  Sep- 
temW  21, 1920,  about  9.00  a.  m.,  while  the  Tippecanoe  was  en  route 
to  Brest,  which  port  the  ship  reached  on  September  24,  1920. 

"  Mr.  Mullarky  was  remo^rad  from  the  ship  to  a  hospital  in  Brest, 
where  he  now  remains  at  the  expense  of  this  consulate.  He  is  totally 
panilyzed  on  the  right  side  and  his  speech  is  so  affected  by  the 
paralysis  that  he  can  hardly  talk  and  can  not  be  miderstood  by  his 
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hearers.   The  doctors  looking  after  the  case  seem  to  believe  that  the 

paralysis  will  be  permanent. 

s  man  was  shipped  on  the  Tippecanoe  before  the  United 
States  shipping  comiuissioner  in  New  Orleans,  Louisiana,  on  Sep- 
tember 4,  1920.   •   ♦  ♦ 

**Mr.  Mollarky  is  in  a  helpless  condition;  that  is  to  say,,  he  is  a 
stretcher  case,  and  the  present  indications  are  that  he  will  remain  so 
indefinitely.  His  mind^  however,  seems  to  bo  unaffected  and  he  has 
the  use  of  his  left  side,  mcludinjr  the  unhampered  use  of  his  left  arm 
and  leg.  Nevertheless  he  needs  a  con.stant  attendant.  I  shall  keep 
him  in  the  hospital  here  until  the  doctors  decide  definitely  as  to  the 
permanency  of  the  paralysis  or  until  he  recovers. 

^  In  the  meanttime,  however,  I  wish  to  be  prepared  for  disposing  of 
the  cai^e  dionld  the  seaman  remain  a  paralytic.  J>hould  he  so  remain, 
it  will  be  impracticable  to  return  him  to  the  United  States  on  an 
American  merchant  vessel  from  this  port.  Only  car^ro  vessels  sail 
from  here,  and  they  are  not  equipped  with  accommodations  nor 
attendants  for  such  cases.  Should  the  return  of  the  man  in  a  para- 
lyzed condition  to  the  United  States  become  necessary,  he  will  have 
to  be  sent  from  some  other  French  port  by  passenger  ship.  More- 
over, his  helpless  condition  would  reciuire  some  one  to  accompany 
him  at  least  to  Le  Havre  or  other  port  of  embarkation,  if  not  all  the 
way  to  the  United  States.  I  do  not  know  at  tlie  present  time  what 
care  the  steamship  provides  for  cases  of  this  kind,  nor  am  I  sure  that 
such  case  will  be  readily  accepted  as  a  passenger. 

It  is  requested  that  I  be  advised  the  department  as  soon  as 
possible  if,  in  case  it  becomes  necessary,  I  have  the  authority  to 
return  this  seaman  to  the  United  States  by  passenpfcr  ship  by  the 
lowest  class  passage  he  will  be  accepted  for  by  the  steamship  com- 
pany. Further,  1  would  like  to  be  advised  if  I  have  the  authority 
to  make  necessary  expenditures  for  an  attendant  to  accompany  the 
seaman  to  the  steamsnip,  and  for  ambulance  hire,  etc.  In  case  the 
steamship  company  will  accept  the  paralyzed  man  under  no  condi- 
tion unless  he  is  accompaniea  by  an  attendant,  will  I  be  authorized 
to  engage  a  person  for  this  purpose,  paying  his  passage  to  the  United 
States  and  return,  together  with  compensation  for  his  services?  In 
this  connection  I  am  of  the  opinion  that  if  it  becomes  necess*ir}'  for 
an  attendant  to  accompany  this  seaman  to  the  United  States  I  may 
be  able  to  arrange  to  nave  a  destitute  seaman,  some  of  whom  are 
almost  always  about,  serve  as  an  attendant  for  compensation,  so  that 
the  attendant  would  not  have  to  be  returned  to  France.  Further- 
more, in  case  an  attendant  does  have  to  accompany  Mr.  Mullarlcy 
to  the  United  States,  I  believe  I  would  be  able  to  arrange  for  him  to 
sail  directly  from  Brest  in  the  hospital  of  an  American  cargo  vesnl. 
Since  an  attendant  would  be  along  to  care  for  the  man,  there  seems 
to  be  no  real  objection  the  master  of  a  ship  could  offer,  provided*  of 
course,  Mr.  Mullarky  is  not  returned  until  the  doctors  pronounce  bim 
able  to  make  the  journey." 

Section  4577,  Revised  Statutes,  provides  as  follows: 

''It  shall  be  the  duty  of  the  consuls,  vice-consuls,  commercial 
agents,  and  vice-commerrinl  acrents.  from  time  to  time  to  provide  for 
the  seaman  of  the  United  States,  who  may  be  found  destitute  within 
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their  districts,  respectively,  sufficient  subsistence  and  passages  to 

some  port  in  the  United  States,  in  the  most  reasonable  manner,  at 
the  expense  of  the  United  States,  subject  to  such  instructions  as  the 
Secretiiry  of  State  shall  give.  The  seamen  shall,  if  able,  he  bound 
to  do  duty  on  board  the  vessels  in  which  they  may  be  transported, 
according  to  their  several  abilities." 

Section  4578,  Revised  Statutes,  as  amended  by  the  acts  of  June 
2C,  lvSS4,  23  Stat.,  55,  and  June  19,  1886,  24  Stat.,  83,  in  so  far  as 
herein  applicable,  provides  as  follows : 

"All  masters  of  vessels  of  the  United  St:ites,  and  bound  to  some 
port  of  the  same,  are  required  to  take  such  destitute  seamen  on  hoard 
their  vessels  at  the  request  of  consular  officers,  and  to  transport  them 
to  the  port  in  the  United  States  to  which  such  vessel  may  be  bound, 
on  such  terms,  not  exceeding  ten  dollars  for  each  person  for  voyages 
of  not  more  than  thirty  days,  and  not  exceeding  twenty  dollars  for 
each  person  for  longer  voyages,  as  may  be  agreed  between  the  master 
and  the  consular  officer  when  the  transportation  is  by  a  sailing  ves- 
sel; and  the  regular  steerage-passenger  rate,  not  to  exceed  two  cents 
per  mile,  when  the  transportation  is  by  steamer;  and  said  consular 
oflicer  shall  issue  certificates  for  such  transportation,  which  certifi- 
cates shall  be  assignable  for  coUection.  If  any  such  destitute  sea- 
man is  so  disablecTor  ill  as  to  be  unable  to  perform  duty,  the  con- 
sular officer  shall  so  certify  in  the  certificate  of  transportation,  and 
such  additional  compensation  shall  be  paid  as  the  First  Comptroller 
of  the  Treasury  shall  deem  proper.    *    •    *  " 

1  he  act  of  December  21, 1898, 80  Stat.,  759,  amending  section  4581, 
Revised  Statutes,  provides  in  partr 

u«  •  •  j{  seaman  is  discharged  on  account  of  injury  or 
illness,  incapacitating  him  for  service,  the  expenses  of  his  mainte- 
nance and  return  to  the  United  States  shall  be  paid  from  the  fund 
for  (lie  maintenance  and  transportation  of  destitute  American  sea- 

men." 

In  connection  with  the  above,  your  attention  is  called  to  opinion 
of  the  Attorney  General,  29  Opin.  Att.  Oen.,  54,  decision  of  the  Su- 
preme Court  of  the  United  States,  7'he  Osceola,  189  U.  S.,  158,  and 
to  17  Comp.  Dec,  289.  Regarding  the  applicability  of  these  deci- 
sions to  your  submission,  in  the  absence  of  more  definite  and  specific 
information,  I  shall  make  no  comment  except  to  direct  your  attention 
thereto. 

Answering  yoiur  question  specifically,  you  are  advised  that  under 
and  subject  to  the  provisions  of  existing  law  you  are  authorized 
to  provide  for  this  destitute  seaman  of  the  United  States  sufficient 
subsistence  and  passage,  including,  if  necessary,  the  services  of  an 
attendant,  to  a  port  in  the  Ignited  States,  in  such  manner  as  you 
consider  most  reasonable  under  the  circumstances. 
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CXVXL-SlEmS  KITZKSXEHT  OSDVCTIOHS. 

Tbe  ptoeednro  may  be  gtv«ii  a  trial  until  June  80»  1921,  under  f3a»  retirement 

act  of  May  22,  1920.  41  Stnt.,  014.  of  not  making  deductions  from  €(HB- 
penaatton  of  employees  during  the  probationary  period  of  six  months. 

Aetlac  CeaptroUer  Foree  to  tlw  presldemt  Halted  States  Civil  Serrlee  Gowais- 
sloB,  Voreaiber  f,  IMO: 

I  have  your  letter  of  October  80, 1920,  requesting  decision  whether 
hy  reason  of  the  large  number  of  claims  for  refund  there  would  be 
authority  not- to  make  retirement  deductions  from  the  compensation 
of  employees  during  the  six  months'  probationary  period. 

The  act  of  May  22, 1920, 41  Stat,  614,  requires  that  for  all  periods 
of  service  that  are  to  be  counted  an  employee  shall  deposit  the  proper 
amount,  equivalent  to  2)  per  cent  of  the  compensation  for  that 
period.  If,  then,  more  than  97)  per  cent  of  the  compensation  is  paid 
during  the  six  months'  period,  it  would  be  necessary  for  the  employee 
on  permanent  appointment  to  deposit  the  amount  for  the  prior 
period  of  riz  months.  This  may  not  be  so  convenient  for  the  em- 
ployee as  the  usual  procedure  of  deduction  at  each  pay  period,  and 
I  also  apprehend  that  it  will  involve  considerable  paper  work  on 
the  part  of  the  administrative  offices  to  check  this  period  in  con- 
nection with  service  and  with  the  net  result  that  it  would  probably 
overbalance  what  is  now  involved  in  the  claims  for  refund.  I,  how- 
ever, see  no  reason  why  the  procedure  "of  not  making  those  deduc- 
tions during  the  probationary  period  of  six  months  may  not 
be  given  a  trial  for  the  present  fiscal  year— that  is,  until  June  80, 
1921 — and  according  to  the  results  its  permanency  may  then  be  de- 
termined, this  office  to  be  advised  accordingly. 


SniBF  Of  FSMOVS  nOVUCZKQ  immtATJ  BTOXHO  THS  WAB. 

Under  the  act  of  March  2,  1910.  40  Stat.  1274.  providiiiR  for  relief  of  per.stms 
who  undertook  the  production  of  certain  minerals  during  tlie  war  at 
request  of  QoTemment  agencies,  and  became  of  ceasatloB  of  ndlttary 
actlTltlea  wmdd  ofherwiae  have  lost  financially,  an  award  once  made  by 

the  Secretary  of  the  Interior  which  Is  accepted  by  the  dalmant  In  foil 

satisfaction  of  lils  claim  Is  final  and  conclusive  and  may  not  be  reopened 
or  reviewed  either  by  the  Secretary  of  the  Interior  or  any  otber  tribunal 
except  for  fraud  against  the  Government 

]>eeIeioa  bj  Aotiag  CemptroUer  Voree,  Hovember  6,  IMO: 

The  Secretary  of  the  Interior  on  June  25, 1920,  applied  for  a  revi- 
sion of  the  action  of  the  Auditor  for  the  Interior  Department  in  dis- 
allowing by  certificate.  Interior  Civil  No.  65394,  dated  June  5, 1920, 
tlie  daim  of  Samuel  H.  Dolbear,  for  additional  allowance  of  $2,845^, 
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for  losses  sustained  by  liim  in  the  production  of  chrome  due*  to 
stimulation  by  the  (Tovernnicnt. 

The  claim  filed  by  claimant  with  the  Secretary  of  the  Interior 
under  the  act  of  March  2,  1919,  40  Stat.,  1274,  was  originally  for  in 
excess  of  $15,000.  On  the  examination  of  his  books  and  records  by 
an  accountant  representing  the  Secretary  of  the  Interior,  there  was 
deducted,  among  other  items,  one  of  $2,845.37,  and  on  DeiM  inbt  r 
22, 1919,  the  War  Minerals  Relief  Commission  under  the  Dei)artiiHMit 
of  the  Interior  certified  that  it  had  found  claimant's  losses,  reim- 
bursable under  the  statute,  to  be  $10,955.15.  On  January  12,  1920. 
apparently  while  claimant  was  in  the  city  of  Washington,  D.  C,  he 
addressed  the  War  Minerals  Kelief  Comiiiission  as  follows: 

"  I  have  this  day  been  shown  a  copy  of  the  award  of  the  commission 
in  the  sum  of  $10,955.15,  from  whicn  is  to  be  deducted  $833.12,  which 
is  to  be  paid  to  the  Department  of  Apiculture  to  liquidate  my  in- 
debtedness to  the  Bureau  of  Public  Hoads,  in  the  matter  of  claim 
No.  410. 

aooept  the  award  recommended  by  the  oommission  and  shall 
file  no  objections  thereto.'' 

Hiereupon,  on  January  14, 1920,  the  then  Secretary  of  the  Interior 
made  an  award  to  the  claimant  in  the.8iim  named,  and  settlement  was 
made  by  the  Auditor  for  the  Interior  Department  by  certificate,  In- 
terior <Mril  No.  dated  January  15, 1920,  for  the  full  amount  of 
the  award,  upon  which  warcsnt  was  issued  and  paid. 

Under  date  of  llarch  20, 1920,  claimant  filed  a  supplemental  claim 
for  $2,845.37,  one  of  the  amounts  deducted  from  his  earlier  claim, 
stating  that  in  accepting  the  award  previously  made  he  was  under  the 
misapprehension  that  the  statement  of  the  accountant  of  the  War 
Minerals  Relief  Commission,  that  the  item  was  properly  deductible, 
was  correct.  On  May  18,  1920,  the  present  Secretary  of  the  Interior 
made  an  additionjd  award  of  $2,845.37,  and  the  auditor,  on  June  5, 
1920.  by  settlement  certificate.  Interior  Civil  No.  C5395,  disallowed 
the  claim  for  the  following  reason : 

"  It  is  held  that  the  action  of  the  Secretary  of  the  Interior  on  tlie  first 
claim,  and  your  acceptance  thereof,  constitute  a  completed  award  and 
that  no  authority  exists  under  the  act  of  March  2, 1019,  40  Stat.,  1274, 
for  a  review  of  the  case  by  the  Secretary  of  the  Interior  in  your  in- 
terest See  Gomp.  Dec.,  October  17, 1919.** 

In  decision  of  October  17,  1919,  referred  to  by  the  auditor,  it  was 

said : 

*'  There  is  no  specific  provision  for  review  of  the  award  by  the  Sec- 
retary aside  from  the  authority  given  the  United  States  in  u  subse- 
quent proviso  of  the  enactment  to  review  such  settlement  if  the  Gov- 
emment  had  been  defrauded.  It  does  not  appear  at  whose  request 
the  commission  made  the  report  of  September  18,  1919.  I  do  not 
think  the  act  contemplates  that  when  an  award  has  been  made  by 
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the  Secretary  of  the  Interior  further  investigations  and  reports  are 
to  be  permitted  the  claimant  to  combat  that  award  and  finding,  and 
I  believe  the  provisioiis  Of  the  act  that  an  award  shall  be  final  and 
con(  Iiisive  would  not  pennit  a  zeopening  of  such  an  award  under 
such  conditions." 

The  act  under  which  claim  was  presented  is  one  for  the  relief  of 
persons  who,  on  the  request  of  the  agencies  of  the  GoTemment 
therein  named,  had  undertaken  the  production  of  certain  described 
minerals,  and  who  because  of  the  cessation  of  active  military  opera- 
tions would  lose  financially  because  of  having  undertaken  such  opera- 
tions. 

The  jurisdiction  of  the  Secretary  of  the  Interior  in  the  settlement 
of  claims 'Under  this  act  is  final  and  conclusive  and  there  is  no 
authority  in  any  court  or  tribunal  to  review  his  action  thereunder 
except  for  fraud  against  the  Government,  save  only  the  jurisdiction 
of  the  accounting  officers  to  determine  that  the  awards  as  made  are  ■ 
authorized  by  the  act.  This,  however,  is  not  indicative  of  an  intent 
that  the  Secretary  shall  review  his  own  settlements.  Had  the  act 
contemplated  a  review  or  revisimi  of  the  action  of  the  Secretary  of 
the  Interior  another  tribunal  for  such  review  would  have  been  indi- 
cated,  as  was  done  in  section  2  of  the  same  act  with  respect  to  claims 
growing  out  of  informal  contracts  in  the  War  Department. 

The  act  having  indicated  the  funds  to  be  used  provides : 

"  ♦  •  *  said  funds  and  appropriations  shall  continue  to  he  avail- 
able for  said  purpose  until  such  tiuie  as  the  said  Secretary  shall  have 
fully  exercised  the  authority  herein  granted  and  performed  and  com- 
pleted the  duties  hereby  provided  and  imposed." 

and  further  directs  that: 

"  *  ♦  •  said  Secretary  shall  consider,  approve,  and  dispose  of 
only  such  claims  as  shall  be  made  hereunaer  and  filed  with  the 
Department  of  the  Interior  within  three  months  from  and  after  the 
approval  of  this  act." 

A  permanent  appropriation  was  made  for  the  purpose  of  settling 
claims  filed  within  three  months  from  the  date  of  the  art,  and  when 
those  claims  are  settled  any  balance  in  the  appropriation  must  lapse. 
If  the  Secretary  of  the  Interior  may  reopen  settlements  made  by 
himself  or  his  predecessor  it  will  be  necessary  to  continue  the  appro- 
priation on  the  books  of  the  Treasury  Department  indefinitely. 
Clearly  these  provisions  indicate  that  settlements  shall  be  made  and 
closed. 

The  only  provision  in  the  art  which  lends  lolor  to  the  contention 
that  the  Secretary  of  the  Int<  l  ior  is  authorized  to  reopen  settled 
claims  is  the  phrase  "adjustments  and  payments,"  followed  l)y  the 
clau.se  "in  each  case."  It  is  contended  that  these  two  phrases  are 
evidence  of  an  intent  that  more  than  one  adiustment  and  payment 
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shall  be  made  in  each  case.  Why  an  adjustment  and  settlement 
made  in  the  light  of  all  facts  (and  it  should  not  be  made  otherwise) 
should  be  disturbed  is  not  apparent.  Such  a  construction  is  not 
necessary  to  <!:ive  full  effect  to  the  statute  and  seems  to  be  contrary 
to  the  clearly  expressed  intent  of  the  other  provisions  of  the  act. 
Otherwise  there  is  no  limit  as  to  when  the  Secretary  of  the  Interior 
may  reopen  a  settlement  made  by  himself  or  his  predecessors  and 
allow  items  which  had  theretofore  been  rejected. 

I  think,  therefore,  that  that  portion  of  the  act  containing  direc- 
tions as  to  the  basis  on  wliich  settlements  shall  be  made  is  not  con- 
trolling in  this  regard.  Section  5,  as  a  whole,  indicates  that  the  relief 
was  to  be  accorded  i)roniptly,  and  that  the  obligations  of  the  Gov- 
ernment were  to  be  fixed  and  liquidated  with  dispatch,  and  further 
claims  growing  out  of  the  same  transactions  are  not  entitled  to  con- 
sideration without  further  action  bv  Congress. 

In  addition,  it  may  be  ob.served  that  in  this  case  the  present  Sec- 
retary of  the  Interior  is  opening  a  settlement  made  by  his  prede- 
cessor and  has  allowed  an  item  rejected  in  the  previous  .'^ett lenient. 
As  to  reopening  settlements  of  a  predecessor,  see  G  Comp.  Dec,  23G 
and  19  id.,  110,  and  the  authorities  there  cited.  However,  for  the 
reasons  already  stated  and  without  reference  to  this  additional 
ground  of  objection,  the  action  of  the  auditor  is  afBrmed  and  a  certifi- 
cate of  no  differences  will  issue. 


COXPSHSAnOH  OV  COHSULAB  OmCBBB  WBXLS  TBATBLnrO. 

A  consular  officer  ordered  to  report  for  Instruction  In  the  Departiueut  of  State 
at  Washington  preparatory  to  entering  upon  his  duties  Is  oititled  to  eooi> 
pensatlon  within  the  maximum  fixed  by  regulation  from  tlie  time  of  leaving 

his  residence  until  lie  reaches  his  post  of  duty,  if  in  transit  all  of  that  time 
except  the  30  tlays  of  Instnictioti,  Inclufiiiif:  the  period  covered  hy  all  neces- 
sary and  unavoidable  delays  after  completion  of  instruction  at  Washington 
or  any  other  place  in  transit  away  from  the  residence  of  the  ofllcer. 

A  consular  officer  traveling  under  competent  orders  Is  entitled  to  compensation 
and  allowance  provided  by  law  from  the  time  he  enters  iq;MHi  the  joumeiy 
at  the  point  of  departure  until  It  ends  at  the  point  of  destinatlOll,  provided 
there  is  no  unnecessary  delay  en  route  and  official  travel  Status  Is  main- 
tained throughout  the  journey. 

A  consular  oflicer  returning  from  authorised  leave  of  absence  is  entitled  to 
compensation  for  sudi  time  only  as  is  necessarily  q>ent  in  travel  firom  his 
residence  to  his  post  of  duty,  including  only  such  time  prior  te  the  sailing 
of  his  vo^si^l  as  Is  necessary  for  him  to  travel  from  his  home  to  the  port  of 
departure,  but  he  is  not  entitled  to  coniivonsation  for  any  period  beyond  tbe 
authorizf  (1  Univc  of  absence  spent  at  home  or  elsewhere  not  In  transit 

Acting  Comptroller  Force  to  the  Secretary  of  State,  November  6,  1920: 

I  have  your  letter  of  October  19,  1920,  received  October  29,  1920, 
requesting  decision  of  the  following  questions : 

Whether  a  consular  oflScer  receiving  instructions  in  tlie  De- 
partment of  State  must,  when  he  has  passage  arranged  on  the  first 
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available  steamer,  upon  the  termination  of  such  instruction  period 
actually  leave  Washin<^ton  and  j^roceed  to  the  port  of  departure  in 
order  to  be  considered  as  within  the  meaning  of  the  term  'in  transit' 
and  entitled  to  salary  for  such  period. 

Whether  a  oonsalar  officer  en  route  through  the  United  States 
must  proceed  immediately  from  the  port  of  arrival  to  the  port  of 
departure,  or  whether  he  may  spend  portions  of  the  time  before  the 
date  of  the  first  available  sailing  at  points  directly  en  route  between 
the  two  places  and  receive  his  salary  and  pul)sistence  expenses,  pro- 
vided, of  course,  these  stop-overs  are  with  the  approval  of  the  depart- 
ment ;  and, 

3.  Whether  a  consular  officer  on  leave  of  absence  in  the  United 

States,  who  while  in  the  United  States  may  be  assi^rned  to  a  new 
post,  must  on  the  date  of  his  assi^^nment  proceed  iiiinuMliately  to  the 
port  of  departure,  or  whether,  having  obtained  pussa<ie  on  the  first 
boat  available,  he  may  wait  at  his  home  or  at  some  other  place  en 
route  to  the  port  of  departure,  subject  to  the  approval  of  the  depart- 
ment, and  be  considerea  during  such  period  as  ^  in  transit '  to  his  new 
post" 

Section  1740,  Revised  Statutes,  provides : 

"  No  ambassador,  envoy  extraordinary,  minister  plenipotentiary, 
minister  resident,  commissioner,,  char;^  d'affaires,  secretary  of  lega- 
tion, assistant  secretary  of  legation,  mterpreter  to  any  legation  or 

consulate,  or  crtnsul-^eneral,  consul,  or  commercial  apent,  mentioned 
in  Schedules  B  and  C,  shall  be  entitled  to  compensation  for  his  serv- 
ices, ex(  cj)t  from  tlie  time  when  he  reaches  his  post  and  enters  upon 
his  oilicial  duties  to  the  time  when  he  ceases  to  hold  such  office,  and 
for  sudk  time  as  is  actually  and  necessarily  occupied  in  receiving  hb 
instructions,  not  to  exceed  thirty  days,  and  in  making  the  direct 
transit  between  the  place  of  his  residence,  when  appointed,  and  his 
post  of  duty,  at  the  conimencemciif  and  termination  of  the  period  of 
his  official  sorvico.  for  which  ho  sliall  in  all  cases  l)o  allowed  and  paid, 
except  as  hereinafter  mentioned.  And  no  person  shall  be  deenied  to 
hold  any  such  office  after  his  successor  is  appointed  and  actually  en- 
ters upon  the  duties  of  his  office  at  his  post  of  duty,  nor  after  his 
official  residence  at  such  post  has  terminated  if  not  so  reHeve<l.  But 
no  such  allowance  or  payment  shall  be  made  to  any  consid-jreneral, 
consul,  or  commercial  agent,  not  embraced  in  Schedules  B  and  C,  or 
to  any  vice-consul,  vice-commercial  agentj  deputy  consul,  or  consular 
agent,  for  the  time  so  occupied  in  receiving  instructions,  or  in  such 
transit  as  aforesaid;  nor  shall  any  such  officer  as  is  referred  to  in  this 
section  be  allowed  compensation  for  the  time  so  occupied  in  such 
transit,  at  the  termination  of  the  ]ieriod  of  his  official  serviop.  if  he 
has  resigned  or  been  recalled  therefrom  for  any  malfeasance  in  his 
office." 

See  also  para<rraph  492,  Consular  Re^rulations,  1890. 

Under  this  statute  and  regulation  consular  officers  wlio  are  within 
their  terms  are  entitled  to  compensation  for  the  time  within  the  maxi- 
mum fixed  by  re<iuhition  necessarily  employed  in  transit  lietween 
their  rcs|)ectivp  residences  and  posts  of  duty,  in  addition  to  tlie  30-day 
instruction  period  allowed  by  the  law  and  regulation.  If  the  consular 
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officer  has  left  his  residence  in  transit  to  his  post  and,  after  the  mazi- 
mum  period  of  instruction,  is  delayed  elsewhere  than  at  his  residence 
until  sailing  accommodations  can  be  obtained,  and  there  has  been  no 
negligence  in  the  matter  of  securing  such  accommodation,  he  is  en- 
titled to  compensation  from  the  time  of  leaving  his  residence  until  he 
reaches  his  post  of  duty,  being  in  transit  all  of  that  time  except  the 
30-day  period  of  instruction.  It  is  not  material  whether  the  period  of 
necessary  delay  after  the  expiration  of  the  30-day  instruction  period 
is  spent  at  the  port  of  departure  or  at  Washington  so  long  as  the  delay 
is  unavoidable  and  the  time  is  spent  in  transit;  that  is,  away  from 
residence  of  the  officer.  Question  1  is  answered  accordingly. 

A  consular  officer  traveling  under  competent  order  is  entitled  to 
his  compensation  and  allowance  provided  by  law  from  the  time  he 
enters  upon  the  journey  at  the  point  of  departure  until  it  ends  at  the 
point  of  destination,  provided  there  is  no  unnecessary  delay  en 
route  and  the  official  travel  status  is  maintained  throughout  the 
journey.  It  is  not  important  whether  a  period  of  unavoidable  delay 
en  route  is  spent  at  one  intermediate  point  or  another,  provided 
the  point  or  points  chosen  are  in  accordance  with  official  orders 
or  instruction  or  the  clioice  does  not  involve  an  added  expense  to  the 
Government.   Your  second  question  is  answered  accordingly. 

Subject  to  the  maximum  fixed  by  law  and  regulation,  a  consular 
officer  returning  from  authorized  leave  of  absence  is  entitled  to  com- 
pensation for  such  time  only  as  is  necessarily  spent  in  travel  fioni 
his  residence  to  his  post  of  duty.  This  includes  only  such  time 
prior  to  the  sailing  of  his  vessel  as  is  necessary  for  him  to  travel 
from  his  home  to  the  port  of  departure.  If  he  remains  at  home  or 
elsewhere  not  in  transit  for  any  period  of  time  beyond  the  GO  days' 
leave  allowed  by  law,  he  is  not  entitled  to  compensation  ft)r  such 
pei  iod  of  time.  14  Comp.  Dec^  61.  Your  third  question  is  answered 
accordingly. 

You  cite  the  case  of  a  vice  consul  de  carriero  whose  compensation  • 
for  a  period  in  excess  of  30  days  spent  at  Washington  is  said  to  have 
been  suspended  by  the  Auditor  for  the  State  and  Other  Departments. 
Your  questions  and  my  answers  thereto  are  general  and  do  not  under- 
take to  cover  or  to  pa.ss  upon  the  facts  of  any  given  case  or  the 
applicability  of  the  law  and  reculation  to  vice  consuls  de  carriere. 
Those  matters  are  left  to  be  determined  by  the  auditor's  6nal  action 
on  tlie  case  and  by  such  subsequent  revision  of  that  actio'U  by  this 
ollice  as  may  be  lawfully  and  appropriately  obtained. 

  I 

DEDUCTIONS  F&OII  PAYMENTS  UNDE&  WAB  BISK  INSDRAVOS  )^'^' 

Wliilo  disability  conippnsntlnn  duo  n  bcnetif  inry  tinder  the  war  risk  Insi**"**® 
act  Is  not  piiy  or  doi'<'!^'t  within  tho  nio:uiin';  of  so(*tlon  104  of  tlir  act 
wliich,  us  a  matter  of  right,  the  bcnelkiury  may  elect  the  deduction  o^*"^^ 
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the  bureau  must  deduct  preniiunis  due  on  war  risk  insurance,  yet  th««re 
is  no  legal  bur,  under  the  war  risk  insurance  act  or  otherwise,  to  such 
dednctloos  If  autborlied  bj  the  bcBefldary  and  approTed  bj  fbe  Director 
of  the  Bureaa  of  War  Risk  Insarance. 

AetiaK  Comptroller  Form  to  William  H.  .Eolmet,  dislnirsiaff  clerk,  Barean  of 
War  Etik  Zasnraaee,  Vovember  6, 1990: 

I  haye  your  letter  of  October  26, 1920,  as  follows : 

There  is  submitted  herewith  voucher  for  $179.86,  in  favor  of 
Wade  Alexander,  covering  compensation  dtie  for  the  period  from 
July  2, 1919,  to  September  30, 1920,  which  has  been  presented  to  me 

for  payment. 

"This  voucher  indicates  that  a  deduction  of  $3.30  on  account  of 
insuraiicii  premiums  shoukl  be  made,  leaving  a  balance  of  $170.06 
due  the  payee.  In  making  payment  of  this  voucher  it  is  proposed 
to*  draw  two  checks — one  to  the  order  of  Wade  Alexander  in  the 
amount  of  $176.06  and  the  other  to  the  order  of  the  Treasin-cr  of  the 
Fnited  States  in  iho  amount  of  $3.30,  the  latter  to  be  forwarded  to  the 
casliier  of  the  insurance  division. 

**  It  has  been  niy  practice  to  make  deductions  for  insurance  pre- 
miums, upon  properly  certified  vouchers,  in  the  manner  indicated 
above,  but  there  has  just  come  to  my  attention  an  opinion  by  the 
general  counsel  of  this  bureau,  dated  June  19,  1920  (copy  of  which 
IS  enclosed),  which  states  that  such  deductions  can  not  be  made  with- 
out lefrislative  authority. 

"*  In  view  of  this  opinion  1  am  in  doubt  as  to  whether  I  am  author- 
ized to  issue  a  check  to  the  Treasuifer  of  the  United  States  in  payment 
of  the  insurance  premium,  and  you  are  requested  to  advise  whetiier 
payment  of  this  voucher  in  the  manner  proposed  in  the  second  para- 
graph of  this  letter  is  authorized." 

The  opinion  of  the  general  counsel  of  the  bureau  to  which  you 
refer  is  based,  first,  upon  the  oonclusion  that  the  provision  in  section 
404  of  the  war  risk  insurance  net  authorizing  deduction  of  insurance 
premiums  from  the  pay  or  deposits  of  the  insured  does  not  cover 
such  deductions  from  compensation  awarded  to  the  insured  as  bene- 
ficiary imder  Article  III  of  the  act,  which  is  neither  pay  nor  deposit; 
and,  second,  upon  the  prohibition  in  section  28  of  the  war  risk  insur- 
ance act  against  assignments  of  compensation  or  subjection  thereof 
to  claims  of  creditors  of  a  beneficiary. 

I  agree  with  the  conclusion  that  disability  compensation  under 
the  act  is  not  pay  or  deposit  within  the  meaning  of  section  404  of  the 
act.  Therefore  that  section  docs  not  carry  specific  authority  for  the 
beneficiary  to  elect  the  deduction  of,  and  for  the  bureau  to  deduct, 
premiums  due  on  insurance  from  compensation  due  to  the  insured  as 
compensation  beneficiary.  However,  the  prohibition  in  section  28  of 
the  act  against  assignments  of  compensation  or  subjection  thereof 
to  claims  of  creditors  does  not  apply  to  claims  of  the  United  States 
against  a  beneficiary  and  is  no  bar  to  the  deduction  from  compensa- 
tion due  and  payable  to  a  compensation  beneficiary  of  insurance 
premiums  then  due  and  payable  upon  his  insurance  in  force  at  the 


Digitized  by  Google 


422  raomoKs  of  thb  ooMnroixnu 


Mm 


time,  provided  such  deduction  has  been  authorised  by  the  beneficiary 
and  approved  by  the  bureau.  In  this  connection  see  26  Comp. 
Dec.,  949. 

There  is  no  legal  right  in  the  insured  to  have  such  deductions 
made,  and,  on  the  other  hand,  there  is  no  legal  bar  to  such  deduc- 
tions if  authorized  by  the  beneficiary  and  approved  by  the  director. 
The  opinion  of  the  general  counsel  suggests  as  a  matter  of  poli<^  that 
the  deduction  of  premiums  from  compensation  may  give  rise  to 
bureau  entanglements  and  knotty  legal  problems  which  are  best 
avoided.  The  question  of  policy  is  one  for  determination  by  the 
director  of  the  bureau  and  the  Secretary  of  the  Treasury,  and  your 
action  in  making  payments  should  be  guided  in  this  particular  by 
their  ruling  in  the  matter. 

As  regards  the  specific  voucher  submitted  by  you,  the  submission 
does  not  disclose  facts  sufficient  to  justify  a  final  decision  by  this  office 
as  to  its  payment.  The  authorization  or  consent  of  the  beneficiary 
to  the  deduction  is  not  shown,  nor  is  the  state  of  the  insurance  account 
disclosed.  Assuming  that  the  compensation  beneficiary  has  author- 
ized or  consented  to  the  deduction,  that  the  premium  to  be  deducted 
is  a  current  premium  now  due  upon  insurance  in  full  force  and  effect 
at  this  time,  and  that  the  deduction  is  in  accordance  with  a  general 
or  special  ruling  of  the  director,  I  see  no  reason  why  the  voucher  may 
not  be  paid  as  indicated. 


PAY  OF  BBXIEBI)  BHUSTSP  KSV  OF  TKI  ABXY  VmSE  ACT  OF  TUm 

4,  IMO. 

All  enlisted  men  of  the  Army  retired  before  Jfnly  1. 1020,  reealled  to  active  duty 

either  before  or  after  July  1,  1820,  are  required  by  the  terms  of  section 
4b  of  tho  net  of  June  4,  1020.  41  Stnt..  701.  to  be  repraded  on  rtr  nfi^r 
July  1.  1020,  tin*  sjinio  ns  enllatod  men  on  the  active  list,  and  their  paj- 
and  allowances  on  and  after  that  date  will  be  that  of  the  new  grades  and 
tn  accordance  with  length  of  service.  The  Raving  clause  In  said  section  4b 
pteaarrtBg  to  enlisted  men  on  the  acdve  list  the  right  to  contlnoe  to  receive 
rates  of  pay  under  earlier  laws  if  to  their  advantage  during  current  enlist- 
ments and  while  holding  the  same  grades  has  no  application  to  retired 
enlisted  men  recalled  to  active  duty. 
The  retired  pay  of  an  enlistetl  man  of  the  Army  who  is  retired  subsequent  to 
July  1,  1020,  l8  75  per  centum  of  the  pay  of  his  grade  and  length  of  service 
as  prescribed  by  the  act  of  June  4,  UKMK  41  Stat,  7411,  regardless  of  the 
fact  that  up  to  date  of  his  retirement  he  may  have  been  paid  at  a  gmiter 
rate  than  tiint  prescribed  by  act  of  June  4,  1920,  under  the  saving  clause 
in  the  same  act 

Aetiag  Comptreller  Fwse  to  the  Secretary  of  War,  November  8,  1920: 

I  have  your  letter  of  October  15.  1920,  submitting  for  decision 
certain  questions  as  to  the  application  of  the  provisions  of  section  4b 
of  the  act  of  June  4,  1920,  41  Stat.,  761,  to  the  pay  of  enlisted  men 
on  the  retired  list  while  on  active  duty  as  foUows: 


Digitized  by  Google 


QKcisioiirB  or  the  comptbollbb.  428 


"1.  Are  all  enlisted  men  retired  before  July  1,  1920,  recalled  to 
active  duty  cither  before  or  after  this  date  roqiiired  by  the  terms  of 
the  ab()\ e-(in<»tcd  j)n>vision  of  the  act  of  .luiic  Itli  to  be  regraded 
the  same  as  enlisted  luen  on  the  active  list  and  their  pay  determined 
from  and  after  that  date  under  that  act  according  to  new  grades  and 
length  of  service,  or  should  payment  be  made  at  active  rate  of  pay 
in  effect  on  date  of  retirement  based  on  enlistment  period  and  gndd 
held  at  that  time? 

**2.  Do  the  provisions  of  the  savin*;  chiuse  contained  in  last  sen- 
tence, section  4b,  act  of  June  4,  15)20,  apply  to  retired  enlisted  men 
in  active  service  on  June  4, 1920,  and  give  them  the  right,  if  to  their 
advanta^,  to  be  paid  from  and  after  July  1, 1920,  Tind  until  relieved 
from  active  duty,  at  rates  of  pay  received  on  June  4th t 

''The  followino^  examples  will  illustrate: 

"(a)  Regimental  Sergeant  Major  'A'  retired  May  20.  1920,  sev- 
enth enlistment  period,  over  20  yeai-s'  service;  recalled  to  active 
service  as  a  regimental  sergeant  major  under  proper  authorilnr  July 
15,  1920.  Should  the  soldier  be  paid  from  July  15,  1920,  and  while 
on  active  service,  at  the  rate  of  $90  per  month  f  |)ay  on  date  of  retire- 
ment calculated  under  the  act  of  May  IS,  15'2<>,  41  Stat,,  GOl,  and  prior 
acts)  or  at  the  rate  of  $11S.40  per  inontli  fp;ty  of  master  sergeant 
under  the  provisions  of  the  act  of  June  4.  i'.^iiO,  and  (ieneral  Orders, 
No.  S6,  War  Dq>artment,  current  series,  copy  attached)  ? 

**(b)  Regimental  Sergeant  Major  *B'  retired  November  15,  1918; 
seventh  enlistment  period;  over  20  years'  service;  recalled  to  active 
service  as  a  regimental  sGrgeant  major  August  1,  1920.  SliouM  the 
soldier  be  paid  from  August  1,  1920.  and  while  on  active  sei  vice  at 
the  rate  of  $75  per  month  (rate  of  pay  on  date  of  retirement  calcu- 
lated under  the  acts  of  July  11, 1919, 41  Stat,  109,  U&y  18, 1917,  40 
Stat.,  82,  and  prior  acts)  or  at  the  rate  of  $118.40  per  month  (pay  of 
master  sergeant,  under  the  provisions  of  the  act  of  June  4,  1920,  and 
General  Orders,  No.  36,  War  Department,  current  series)  ? 

"(c)  First  Sergeant  retired  Decenilter  1.  IDIS;  seventh  en- 

listment period;  over  20  years'  service;  recalled  to  active  service  as  a 
&st  serseant  on  November  1, 1919,  and  has  been  on  active  service  con- 
tinuously since  that  date;  pay  on  June  4, 1920,  $90  per  month  under 
the  provisions  of  the  act  of  May  18, 1920,  and  prior  acts.  Should  the 
soldier  be  paid  from  and  after  July  1,  1020,  at  the  rate  of  $90  per 
month  by  reason  of  the  saving  clause  contained  in  proviso  to  section 
4b,  act  of  June  4,  1920,  or  should  payment  be  made  at  the  rate  of 
$84.80  per  month  (pay  of  technical  sergeant  as  determined  under 
the  provisions  of  the  act  of  June  4,  1920,  and  General  Orders,  No. 


3  Section  13,  act  of  May  18, 1920, 41  Stat,  604,  provides  in  part 

as  follows : 

**'That  the  increases  provided  in  this  act  shall  not  enter  into  the 
computation  of  the  retired  pay  of  ofiiccrs  or  enlisted  men  who  may  be 
letiredpriorto July  1,1922:  •  • 

''Decision  is  requested  as  to  whether  the  retired  pav  of  an  enlisted 
man  who  is  retired  F:ubse(juent  to  July  1,  1920.  and  who  has  been 
paid  since  that  date  up  t<»  and  including  date  of  retiit  iiicnt  at  rates 
prescribed  by  the  act  of  May  18,  1920.  and  prior  acts  (by  reason  of 
saving  clause  contained  in  the  proviso,  section  4b,  act  of  June  4, 
1920)  may  be  calculated,  if  to  his  advantage,  on  the  basis  of  75%  oi 
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his  pay  as  determined  nnder  the  act  of  June  4, 1920,  instead  of  on  the 
basis  of  ,75%  of  pay  actually  xeoeived  on  date  of  retirement.  For 

example : 

"(d)  Technical  Serjeant  *D'  was  retired  on  July  27,  1920;  over 
20  years'  service;  helcTc^rade  of  ordnance  sergeant  on  June  4,  1920, 
sixth  enlistment  period,  and  was  regraded  technical  sergeant  on 
July  1,  1920.  under  the  provisions  of  the  act  of  Jnne  4,  1920,  and 
G^eral  Orders,  No.  36,  War  Department,  current  series.  This 
soldier  has  been  paid  since  July  1,  1920,  up  to  and  including  date  of 
retirement  at  rate  of  pay  provided  by  the  act  of  May  18,  1920.  and 
prior  acts,  by  reason  or  saving  clause  contained  in  section  4b,  act 
of  June  4,  1920,  or  $85.20  per  month  (monthly  pay  as  calcu- 
lated under  the  act  of  June  4th,  over  20  years'  sendee,  being  only 
$84.80  per  month).  Should  this  soldier's  monthly  retired  pay  m 
determined  on  the  basis  of  75%  of  $71.00  (pay  actually  received  on 
date  of  retirenient  minus  iiO%  temporary  increase  under  act  of  May 
18,  1920)  plus  $15.75=$69.00,  or  on  the  basis  of  75%  of  $74.20  (pay 
as  'determmed  under  act  of  June  4,  1920,  minus  20%  temporary  in- 
crease) plus  $15.75=$71.40f 

^'  Your  decision  on  the  above  will  remove  all  doubt  as  to  the  pay  of 
retired  enlisted  men  now  in  active  service  or  those  hereafter  retired." 

The  retired  list  for  enlisted  men  of  the  Army  was  created  by  the 
act  of  February  14, 1885, 23  Stat.,  805,  which  provides  that  when  an 
enlisted  man  is  placed,  under  the  provisions  of  this  act,  on  the  re- 
tired list  ''he  shall  thereafter  receive  sevenCy-five  per  centum  of  the 
pay  and  allowances  of  the  rank  upon  which  he  was  retired."  This 
was  modified  by  the  act  of  March  2, 1907, 84  Stat,  1217,  as  follows: 

'^That  when  an  enlisted  man  shall  have  served  thirty  years  either 

in  the  Army,  Navy,  or  Marine  Corps,  or  in  all,  he  shall^  upon  making 
application  to  the  President,  be  placed  upon  the  retired  list,  with 
seventy-five  per  centum  of  the  pay  and  allowances  he  may  tlien  be 
in  receipt  of,  and  that  said  allowances  shall  be  as  follows:  Nine 
dollai^  and  hfty  cents  per  month  in  lieu  of  rations  and  clothing  and 
six  dollars  and  twenty-five  cents  per  month  in  lien  of  quarters,  fuel, 
and  light :  Provided,  That  in  computing  the  necessary  thirty  years' 
time  all  service  in  the  Army,  Navy,  and  Marine  Corps  shall  be 
credited." 

It  has  always  been  held  that  the  phrase  seventy-five  per  centum 
of  the  pay  and  allowances  he  may  then  be  in  receipt  of,''  as  used  in 
the  act  of  1907,  has  the  same  signification  as  the  phrase  "seventy-five 
per  centum  of  the  pay  and  allowances  of  the  rank  upon  which  he 
was  retired,"  as  used  in  the  act  of  1885 ;  and  up  to  May  18,  1920,  it 
was  uniformly  held  that  a  change  in  the  pay  of  the  rank  or  grade 
on  the  active  list  elTected  a  change  in  the  pay  on  the  retired  list.  See 
13  Comp.  Dec.  763,  2r,  ;V/.,  612  and  789. 

Sections  13  and  14  of  the  act  of  May  18, 1920,  41  Stat.,  604,  are,  m 
part,  as  follows: 

"Sec.  18.  *  *  That  the  increases  provided  in  this  Act  shall 
not  enter  into  the  computation  of  the  retired  pay  of  officers  or  en- 
listed men  who  may  be  retired  prior  to  July  1, 19^:  *   *  V 
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^  Sec.  14.  That  nothing  contained  in  this  Act  shall  opmteto  reduce 
the  pay  or  allowances  of  any  officer  or  enlisted  man  on  the  active 
or  retired  list:  *  • 

The  last  proviso  in  section  4b  of  the  act  of  June  4, 1920,  41  Stat., 
7d2,  is  as  follows: 

"That  nothing  in  this  section  shall  operate  to  reduce  the  ^ay 

which  any  enlisted  man  is  now  receivinff,  during  his  current  enhst- 
ment  and  while  he  holds  his  present  grade,  nor  to  chance  the  present 
rate  of  pay  of  any  enlisted  men  now  on  the  retired  list. 

The  last  paragraph  of  section  7  of  the  act  of  May  18,  1917,  40 
Stat,  Slyproyides: 

**The  President  may  *  *  *  authorize  the  employment  on  any 
active  duty  of  retired  enlisted  men  of  the  Regular  Army,  either  with 
their  rank  on  the  retired  list  or  in  hi^dier  enlisted  graaes,  and  such 
retired  enlisted  men  shall  receive  the  full  pay  and  allowances  of 
the  grades  in  which  they  are  actively  employed." 

* 

In  this  connection  are  presented  proyisions  of  the  act  of  June  4, 
1920,  as  foUows: 
In  section  40b,  41  Stat,  777^ 

**The  President  is  hereby  authorized  to  detail  such  numbers  of 
officers,  warrant  officers,  andTenlisted  men  of  the  Regular  Army,  either 
actiye  or  retired,  as  may  be  necessary  for  duty  as  professors  of  mili- 
tary science  and  tactics,  assistant  professors  of  mditary  science  and 
tactics,  and  militar}'  instnictors  at  educationitl  institutions  where  one 
or  more  units  of  the  Keserve  Officers'  Training  Corps  are  maintained. 
In  time  of  peace  *  *  *  retired  enlisted  men  shall  not  be  detailed 
under  the  provisions  of  this  section  without  their  consent,  *  *  *. 
Hereafter  retired  *  *  *  enlisted  men  shall,  when  on  actiye  duty, 
teoeiye  full  pay  and  allowances." 

In  section  65c,  41  Stat,  780— 

The  Secretary  of  War  •  ♦  ♦  is  hereby  authorissed  to  detail 
sueb  aymilable  *  *  *  retired  *  *  *  enlisted  men  of  the  Regular 
Axmy  as  he  may  deem  necessary  to  said  schools  and  colleges,  other 
than  those  provided  for  in  section  40  of  this  Act:  Provided,  That 
while  so  detailed  they  shall  receive  active  pay  and  allowances:  Pro- 
vid^d  furtfier.  That  in  time  of  peace  retired  •  ♦  •  enlisted  men 
shall  not  be  detailed  under  the  provisions  of  this  section  without 
their  consent" 

In  section  51  (127a),  41  Stat.  786— 

"Retired  enlisted  men  who  have  served  honoraMy  as  commis- 
sioned officer's  of  the  United  States  Army  at  some  tinic  between  April 
6,  1917,  and  November  11,  ii>i8,  including  those  who  have  been 
placed  on  tiie  retired  list  during  the  World  War,  and  who  haye  been 
or  may  hereafter  be  discharged  from  their  teniporary  commissions, 
shall  receive  the  retired  pay  and  allowances  of  warrant  officers  on 
the  retired  list,  as  proyidea  in  this  Act" 
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In  aection  52, 41  Stat,  787— 

''That  all  laws  and  parts  of  laws  in  so  far  as  they  are  inconsistent 
with  this  Act  are  hereby  repealed/* 

Your  questions  are  answered  as  follows: 

1.  All  enlisted  men  retired  before  July  1,  10'20,  recalled  to  active 
duty  either  before  or  after  July  1,  1920,  are  recjiiired  by  the  terms 
of  section  4b  to  be  re<^raded  on  or  after  July  1,  1920,  the  same  as 
enlisted  men  on  the  active  lisi,  and  their  pay  and  allowances  on  and 
after  that  date  will  be  that  of  the  new  grades  and  in  accordance 
with  length  of  service. 

2.  The  savin<i;  clause  in  section  4b  relates  to  enlisted  men  on  the 
active  list.  The  retired  enlisted  man  recalled  to  active  duty  is  en- 
titled to  the  full  pay  and  allowances  of  the  grade  in  wliich  he  is 
actively  employed,  whicli  in  every  case  should  be  greater  than  the 
pay  and  allowances  he  received  on  tlie  retired  list. 

(a)  Regimental  Sergeant  Major  (Master  Sergeant)  "A"  of  the 
retired  list  while  on  active  duty  on  and  after  the  date  stated  (lieing 
after  July  i,  1^20)  should  be  paid  pay  at  the  rate  of  $118.40  per 
month,  being  $74  base  pay  plus  $14.80  as  20  per  cent  increase  under 
act  May  18,  1920,  plus  (40  per  cent  of  $74)  $29.60  longevity  pay  for 
over  20  years  of  service. 

(b)  Kegimental  Scro:cant  Major  (Master  Sergeant)  "  B '*  of  tlie 
retired  li.st  for  the  entipe  period  he  has  been  on  active  duty  after 
July  1,  1920,  should  he  paid  pay  at  the  rate  of  $118.40  per  month. 

(c)  First  Sergeant  (Technical  Sergeant)  "C"  of  the  retired  list 
for  the  time  he  was  on  active  duty  was  entitled  to  pay  as  follows: 

Nov.  1  to  Dec  81, 1919,  $75  per  month. 

Jan.  1  to  June  30,  1920,  ($75  plus  $15)  $90  per  month. 

On  and  after  July  1,  1920,  ($53  plus  $10.G0  jdus  $21.20)  $84.80  per 
month.  The  rate  of  pay  of  a  grade  which  any  enlisted  man  was 
receiving  on  June  4,  1920,  under  an  enlistment  made  prior  to  June  4, 
1920,  was,  by  virtue  of  section  4rb  not  to  be  reduced  during  such- 
"enlistment^  and  while  he  held  said  grade.  This  saving  clause 
does  not  l  elate  to  any  enlisted  men  on  the  retired  list  called  to  active 
duty.  The  term  "current  enlistment"  therein  used  is  applicable 
<mly  to  enlisted  men  on  the  active  list. 

8.  The  retired  pay  of  an  enlisted  man  who  is  retired  subsequent 
to  July  1,  1920  (notwithstanding  the  fact  that  under  the  saving^ 
clause  in  section  4b  he  has  been  correctly  paid  under  act  of  May  18^ 
1920,.  and  prior  acts,  up  to  date  of  his  retirement,  pay  at  a  greater 
rate  than  that  prescribed  by  act  of  June  4,  1920),  is  75  per  cent 
of  the  pay  of  his  grade  and  length  of  service  as  prescribed  by  the 
act  of  June  4^  1920,  the  20  per  cent  increase  being  excluded  under 
the  provisions  of  section  18  of  the  act  of  May  18, 1920. 
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(d)  Ordnance  Sergeant  (Technical  Sergeant)  "  D,"  beginning  with 
the  date  of  his  retirement,  which  took  effect  in  July,  1920,  was 
entitled  to  pay  and  allowances  on  the  retired  list  at  the  rate  of  $71.40 
per  month  as  computed  in  27  Comp.  Dec,  207, 209. 


on  TXABV  PAT  OH  SnOEABftZ— ABUT  mtCSMM. 

The  additional  pay  authorized  f6r  Army  olQcers  by  section  1  of  the  act  of 
May  18»  1920,  41  Stat,  001,  may  be  included,  daring  the  period  the  act 
lemalne  In  torce^  in  computing  the  gratuity  of  one  year'a  pay  to  whldi 
an  oflloer  of  the  Army  Is  entitled,  under  provisions  of  section  24b  of  the 

act  of  Juno  4,  1920,  41  Stat.,  773,  when  discharged  for  a  cause  or  causes 
not  due  to  his  own  neprliKi.  misconduct,  or  avoidable  habits,  after  com- 
mlaBloned  service  or  its  equivalent  of  less  than  10  years. 
The  war-eervloe  pay  of  $00  authorized  by  the  act  of  February  24.  1019,  40 
^tat,  1151,  should  not  be  paid  to  an  officer  who  is  discharged  under  a  law 
which  grants  him,  by  rea«m  ct  such  discharge,  extra  pay  in  a  sum 
prentor  thnn  $60,  as  in  the  case  of  an  Army  officer  entitled  to  one  year's 
pay  under  provisions  of  section  24b  of  the  act  of  June  4,  1920,  41  Stat.,  773, 
when  discharged  for  a  cause  not  the  result  of  his  own  neglect,  misconduct, 
or  STotdable  habits. 

Acting  Comptroller  Toree  to  Capt.  £.  0.  Hopkins,  United  Statei  Army,  November 

8,  1920: 

There  was  received  in  this  office  on  November  3,  1020,  your  letter 
inclosing  the  final  pay  voucher  covering  pay  claimed  by  Capt.  J.  F. 
Tarpley,  jr.,  Field  Artillery,  on  his  honorable  discharge  of  October 
12,  1920,  under  section  211.  of  the  act  of  June  4,  1920,  41  Stat.,  773, 
and  requesting  decision  of  the  question  whether  or  not  this  honor- 
ably discharged  officer  (who  was  continuously  in  the  service  as  a 
commissioned  officer  on  the  active  li.st  from  a  date  prior  to  April  6, 
1917,  to  October  12,  1920)  is  entitled  to  the  war-service  pay  of  $60 
under  section  1406  of  the  a("t  of  February  24,  1919,  40  Stat.,  1151, 
and  also  entitled  to  the  additional  pay  of  $720  under  section  1  of 
the  act  of  May  18,  1920,  41  Stat.,  601,  in  computing  the  one  year's 
pay  under  said  section  24b. 

Section  1406,  which  relates  to  the  bonus  or  war-service  pay  of  $60, 
provides: 

**This  amount  shall  not  be  paid  (1)  to  any  person  who  though 

appointed  or  indurtod  into  the  military  or  naval  forces  on  or  prior 
to  November  11.  U>1S.  had  not  reportcfl  for  duty  at  liis  station  on  or 
prior  to  such  date;  or  (2)  to  any  person  who  has  already  received 
one  month's  pay  under  the  provisions  of  section  9  of  the  Act 
*  *  *,  approved  May  18, 1917 ;  or  (3)  to  any  person  who  is  entitled 
to  retired  pay;  *  *  In  the  case  of  any  person  who  subsequent 
to  separation  from  the  service  as  above  specified  has  been  appointed 
or  inducted  into  the  military  or  naval  forces  of  the  T^nited  States 
and  has  been  or  is  again  separated  from  the  service  as  above  specihed, 
only  one  payment  of  $60  shall  be  made." 
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The  joint  Moktion  <d  September  29, 1919, Stat.,  SS91,  tztended 
payment  of  the  $60  to  any  enlisted  mui  who  entered  the  service  prior 
to  November  11, 1918,  and  "  has  been  or  hereafter  shall  be  dischiurged 
for  the  purpose  of  reenlisting  in  the  Begular  Army. 

Section  9  of  the  act  of  May  18,  1917,  40  Stat.,  82,  provides: 

***   *   *,  and  if  the  report  of  such  board  be  adverse  to  the  con- 
.  tinuance  of  any  such  officer  and  be  approvjed  by  the  President,  such 
officer  shall  be  discharged  from  the  service  at  the  discretion  of  the 
President  with  one  month's  pay  and  allowances." 

Section  1  of  the  act  of  liay  18, 1920,  provides : 

**That,  commencing  January  1,  1920,  commissioned  officers  of  the 
Army;   *   *   *  shall  be  paid,  in  adrntion  to  all  pay  and  allow- 

nn<  (  s  now  allowed  bv  law,  increases  at  rates  per  annum  as  follows: 
♦    *        captains  in  the  Army    ♦    *    *,$T20;    *    *  *.» 

Section  13  of  the  act  of  May  18, 1920, 41  Stat,  604,  provides: 

"That  the  provisions  of  sections  1,  ♦  •  •  of  this  Act  shall  re- 
main effective  until  the  close  of  the  fiscal  year  ending  June  30,  192*2, 
unless  sooner  amended  or  repealed:  *  *  *:  Provirlf'd  further^ 
Til  at  the  increases  provided  in  this  Act  shall  not  enter  into  the  com- 
putation of  the  retired  pay  of  officers  or  enlisted  men  who  may  be 
retired  prior  to  July  1,19&:  •  ♦ 

Section  24b  of  the  act  of  June  4, 1920,  provides : 

"Whenever  an  officer  is  placed  in  Class  B,  a  hoard  of  not  less 
than  three  officers  shall  be  convened  to  determine  wiiether  such  classi- 
fication is  due  to  his  neglect,  misconduct  or  avoidable  habits.  If 
the  finding  is  affirmative,  he  shall  be  discharged  from  the  Army; 
if  negative,  he  shall  be  placed  on  the  unlimited  retired  list  with 
pay  at  the  rate  of  2^  per  centum  of  his  active  pay  multiplied  by  the 
numb<'r  of  complete  years  of  commissioned  service,  or  service  which 
under  the  provisions  of  this  Act  is  counted  as  its  etjuivalent,  unless 
his  total  commissioned  service  or  equivalent  service  shall  be  less 
than  ten  years,  in  which  case  he  shall  be  honorablv  discharged  with 
one  year's  pay.  The  maximimi  retired  pay  of  an  officer  retired  under 
the  provisions  of  this  section  prior  to  January  1,  1924,  shall  be  75 
per  centum  of  active  pay,  and  of  one  retired  on  or  after  that  date,  60 
per  centum.  •  *  *. 

Paragraph  3  (confidential)  of  AVar  Department  Special  Orders, 
No.  23M>-,  dated  (Jctober  11, 192(),  is  as  follows: 

**8.  Captain  Jesse  F.  Tarpley,  jr.,  Field  Artillery,  having  been 
finally  classified  in  Class  B  for  causes  not  due  to  his  ne<:lect.  mis- 
conduct or  avoidable  habits,  and  having  had  a  total  commissioned 
service  or  efpiivalcnt  service  of  le^s  than  ten  years,  his  honoral^le 
dischaiL'e  from  the  Aiiny  with  one  yeai's  pay,  by  direction  of  the 
President,  under  the  provisions  of  section  24b,  act  of  Congress 
approved  June  4, 1920,  is  announced." 

At  intervals  durintr  a  period  ^rreater  than  a  century  enactments 
by  Congress  have  autliorized  the  payment  uf  eiitra  pay  in  various 
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forms  to  oiBoen  discharged  without  fault  of  their  own  when  their 
services  were  no  longer  required.  This  extra  pay  was  compensation 
or  indemnification  for  the  sudden  cessation  of  their  salaries.  See 
Major  SherburM*8  case,  16  Ct  Cls.,  491. 

.  The  provisions  of  section  24b  as  to  one  year's  pay  "  are  somewhat 
similar  to  those  in  section  11  of  the  act  of  July  15, 1870, 16  Stat,  318. 
See  also  the  acts  of  July  19, 1848, 9  Stat,  248,  and  February  19, 1879, 
20  Stat,  316,  granting  three  months'  extra  pay  "  to  ofSoers  and  en- 
listed men  who  served  in  the  war  with  Mexico  and  were  honorably 
discharged.  The  following  is  an  extract  from  the  decision  of  the 
Supreme  Court  dated  December  8, 1884,  in  the  cases  of  United  States 
North  (Mnd  Emory,  112  U.  S.,  510, 513 : 

*'The  language  is  ^  shall  be  entitled  to  receive  three  months'  extra 
pay,'  evidently  meaning  the  same  pay  they  would  have  received  if 
they  had  remained  in  t^  same  service  three  months  longer." 

The  increases  payable  under  the  provisions  of  section  1  of  the  act 
of  May  18, 1920,  therein  stated  as  being  **in  addition- to  all  pay  and 
allowances  now  allowed  by  law,"  are  bonuses  each  in  a  fixed  sum. 
They  are  not "  pay  proper  "  within  the  meaning  of  the  foreign-service 
pay  act  of  June  80,  1902,  32  Stat,  512.  They  are  not  a  permanent 
increase  of  pay,  but  are  under  the  teims  of  the  statute  for  a  limited 
period,  and  are  not  to  be  augmented  by  a  10  per  centum  addition 
thereto  for  foreign  service  nor  by  the  percentage  increase  of  pay 
baaed  on  length  of  service.  After  an  officer's  pay  and  allowances  have 
been  computed  as  heretofore  under  provisions  of  law  other  than 
those  in  section  1,  there  should  be  added  thereto  the  increase  or  bonus 
prescribed  by  section  1  in  a  definite  sum.  26  Comp.  Dec.,  959.  Such 
increase  is  pay  "  within  the  meaning  of  section  24b,  and  the  ^one  • 
year's  pay  "  to  which  the  claimant  in  this  ease  is  entitled  under  said 
section  is  ($2,640  plus  $720)  $3,360. 

This  view  of  the  question  is  confirmed  in  26  Comp.  Dec.,  960,  in 
case  of  a  second  lieutenant,  where  it  is  held  that  his  pay  includes 
the  increase  at  the  rate  of  $420  per  annum. 

Referring  to  the  proviso  in  section  13  of  the  act  of  Blay  18, 1920, 
to  the  effect  that  the  increases  provided  in  the  act  shall  not  enter 
into  the  computation  of  the  retired  pay  of  officers  or  enlisted  men 
who  may  be  retired  prior  to  July  1, 1922,"  it  seems  advisable  to  state 
tliat  although  it  may  be  said  the  daunant  by  the  discharge  dated  Oc- 
tober 12, 1920,  was  wholly  retired,  yet  he  was  not  placed  on  the  retired 
list  of  the  Army ;  therefore  no  part  of  the  one  year's  pay  granted  by 
the  statute  is  retired  pay  "  within  the  meaning  of  section  13. 

The  claimant  was  a  cadet  at  the  Military  Academy  from  June  14, 
1912,  to  June  13, 1916,  and  a  commissioned  officer  in  the  permanent 
establishment  of  the  Army  from  the  latter  date  until  his  discharge  on 
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October  12, 1920.  See  page  367,  Official  Army  Kegister,  1920.  Inas- 
much as,  under  the  terms  of  the  statute  authorizing  a  bonus  of  $60 
pay  in  cases  of  certain  persons  discharged  under  honorable  condi- 
tions, said  bonus  is  not  payable  in  the  case  of  any  officer  who  received 
or  was  entitled  to  receive  the  one  month's  extra  pay  under  act  of  May 
18, 1917,  or  who  had  received  said  bonus  of  $60  on  a  prior  discharge, 
I  am  of  the  opinion  it  was  the  intent  of  Congress,  in  section  1406  of 
the  act  of  Februar}^  24,  1919,  that  the  $60  should  not  be  paid  in  the 
case  of  an  officer  who  is  discharged  under  a  law  which  grants  him,  by 
reason  of  such  discharge,  extra  pay  in  a  sum  greater  than  $60. 

Herewith  are  returned  the  voucher  and  other  papers  submitted, 
and  you  are  advised  that  the  items  ($88  phis  $24)  of  pay  from  Octo- 
ber 1  to  12,  1920,  and  $3,360  as  one  year's  extra  pay,  appear  to  be  cor- 
rect, and  that  the  item  $60  in  the  account  should  be  eliminated. 


SUBSTITUTION  OF  PEBSONAL  FOB  OFFICIAL  EXPENSES  OF  XBAVEL. 

The  sobstltution  of  lesser  personal  ezpenseB  of  travel  In  ftiet  Incurred  for  greater 
official  ones  that  might  properly  have  been  Incaned  la  nnauthorlxed. 

Acting  Comptroller  Force  to  the  disbursing  clerk,  Department  of  Commerce, 
November  8,  IMO: 

1  liave  your  Icttor  of  the  25th  ultimo,  submitting]:  u  voucher  in  favor 
of  ,Tohn  A.  Dickinson,  assistant  niechiinical  enirineer,  Bureau  of 
IStandnrds,  for  travel  expenses  from  Washing:ton,  D,  C,  to  New 
York,  N.  Y.,  and  return,  vSepteniher  21  to  28,  1920,  for  the  purpose 
of  attendinfj  a  nieetinc:  in  New  York  of  the  elevator  code  committee 
of  tlie  American  Society  of  Mechanical  Engineers. 

'^'ou  ask  as  to  the  propriety  of  the  payment  of  the  claim  as  ren- 
dered. 

It  appears  that  while  in  New  York  in  attendance  on  the  meeting: 
Mr.  Dickinson  lodged  with  relatives  in  Newark,  N.  J.,  and  has  made 
no  charge  for  either  lodgings,  breakfasts,  or  dinners  for  p<  riod  of 
attendance  at  the  nu  t  tiiigs,  but  has  included  in  his  expense  account 
for  that  period  the  lesse  r  expenses  of  dailj^  car  fare  from  New  York 
to  Newark  and  return  and  car  fare  in  Newark,  and  that  your  doubt 
in  the  matter  is  whether  you  may  pay  these  lesser  incurred  expenses 
incident  to  his  staying  in  Newark  in  lieu  of  the  greater  subsistence 
expense  that  he  would  have  incurred  had  he  remained  in  New  York. 

The  travel  from  New  York  to  Newark  and  return  was  personal 
travel,  and  the  principle  involved  is  the  same  whether  the  Govern- 
ment saved  or  lost  money  by  it. 

This  office  in  similar  cases  has  refused  to  approve  of  the  practice 
of  charging  the  expense  of  personal  travel  in  lieu  of  that  of  sub- 
sistence not  incurred  and  has  denied  credit  for  payments  so  made. 
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Yon  are  therefore  advised  that  the  payment  by  you  of  the  expenses 
of  personal  travel  covered  by  the  voucher  is  tmautfaorized. 


CABS  OF  IHSiaSHI  IHSAHS  OF  XHS  SI8TBZCT  OF  COLUMBIA. 

The  spedflc  provision  in  the  District  of  Oolombla  appropriation  act  of  Jjuhb 
Q,  1920,  41  Stat,  868,  for  supiwrt  of  indigent  Insane  of  the  District  of 

Oolambia  In  St.  Elizabeths  Hospitnl  is  the  eqnlvalent  of  an  appropriation 

direct  to  tho  hospital,  and  the  funds  thereby  appropriated  may  be  placed 
to  tlh'  cioillt  of  the  hoepltal  to  be  expended  for  the  purpoae  for  which 

providpd. 

Comptroller  Warwick  to  the  Secretary  of  the  Xnteri<»,  Vovember  9,  1920: 

I  have  your  letter  of  October  25,  1920,  inquiring  whether  the  act 
of  May  21, 1920, 41  Stat,  618,  which  provides  for  crediting  the  funds 
of  a  Government  bureau  or  department  to  another  bureau  or  depart- 
ment for  it  to  procure  by  purchase  or  manufiuAure  stores  or  mate- 
rials or  perform  seirice  for  the  other  would  authorize  there  being 
placed  to  the  credit  of  St.  Elizabeths  Hospital,  the  Government  Hos- 
pital for  the  Insane,  funds  from  the  appropriation  contained  in  the 
District  of  Columbia  appropriation  act  of  June  5, 1920,  41  Stat.,  868, 
for  the  support  of  the  indigent  insane  of  the  District  of  Columbia  in 
said  hoc^ital. 

It  is  reported  that  for  seveiul  years  it  has  been  the  practice  to  make 
such  advances,  but  that  it  was  discontinued  recently,  in  1919,  upon  the  « 
objection  of  the  Auditor  for  the  State  and  Other  Departments  that 
there  was  no  authority  in  law  for  the  practice.  The  approi^riation 
is  specifically  made  for  the  support  of  the  insane  at  the  Iiospital,  and 
it  is  the  equivalent  if  it  had  been  made  to  the  hospital.  Such  pur- 
poses as  may  make  it  desirable  to  carry  it  under  the  appropriations 
for  the  District  of  Cobimbia  do  not  afTect  its  substance  nor  the  uses 
which  may  be  made  of  it,  and  I  think  the  a<lvftnces  are  authorize*!  and 
that  it  is  inmiaterial  whether  the  District  of  Cohimbia  is  to  be  classed 
as  a  Government  bureau  or  department  within  the  act  of  May  21, 
1920. 


WAM  BISK  ZmrmaVOB— PAYMENTS  TO  ESTATES  OV  mUMAMED  XTAUJJr 

B£V£FICIA&I£8. 

Upon  receipt  of  notice  by  the  Bareau  of  the  War  Risk  Insarance  of  the  death 

of  a  bonpfiriary  formerly  a  resident  of  Italy,  further  payments  of  nmonnts 
due  the  estate  of  the  l»eiie(u-iary  under  tho  war  risk  ln.sur;ince  act  will  he 
suspended  until  application  by  the  praetor  or  other  judicial  oflicer  having 
jorlfldtetloii  of  t^e  domicile  of  like  deoetat  for  payment  to  him  of  the 
aoMont  dve  the  deoedent*8  estate,  said  application  to  be  baaed  apon  a  lawful 
application  to  him  for  administration  of  the  e^^tate  !n  accordance  with  the 
laws  of  Italy.  Checks  for  amounts  found  to  be  due  j^lionld  be  made  pay- 
ahle  to  the  praetor  or  other  judielnl  autliority  in  their  oflirial  capneity 
witiiout  mentioning  their  names,  uud  not  directly  to  heirs  or  distributees. 
59903°— 21— VOL  27  29 
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OomptroUw  Warwlok  to  WllUain  H.  Holmef,  aiibnrtlBf  oterk,  aweam  of  Wot 
Eisk  Xasimiioe,  Vorember  B,  1880: 

I  have  your  letter  of  October  30, 1920,  as  follows: 

*'  There  is  submitted  iierewith  voucher  for  $58.53j  which  has  been 
approved  as  a  charge  against  the  appropriation, '  Military  and  naval 
family  allowance,'  and  presented  to  me  for  payment. 

"This  voucher  covers  allowance  due  deceased  allottees,  Christine 
Antonnrn'a  and  Guiseppe  Caccavelli,  who  were  former  residents  of 
Italy.  The  voucher  indicates  that  payment  is  to  be  made  in  each 
case  to  the  praetor  of  the  locality  in  which  the  deceased  allottee 
resided  at  the  time  of  death.  The  voucher  does  not  gi\  e  the  name  of 
the  praetor  in  either  case  and  indicates  that  chedcs  should  be  drawn 


"  For  vour  in  ■mation  there  are  submitted  herewith  copies  of  the 
followinc(  correspondence : 

"(1)  Letter  from  the  Secretary  of  the  Treasury,  dated  March  15, 
1920,  addressed  to  the  Secretary  of  State. 

**(2)  Letter  from  the  Secretary  of  the  Treasury,  dated  August  9, 
1020.  addressed  to  the  Secretary  of  State. 

"(8)  Letter  from  the  director  of  emijjration  service  of  tlie  Ivoyal 
Italian  Embassy,  dated  October  19,  1920,  addressed  to  the  Director 
of  tiie  Bureau  of  War  liisl<  ln.su lance. 

^  You  are  reauested  to  advise  whether  I  am  authorized  to  pay  th<» 
voucher  as  rendered." 

In  his  letter  to  the  Secretary  of  State  dated  March  15, 1920,  the  Sec- 
retary of  the  Treasury  sets  forth  a  statement  from  the  Italian  am- 
bassador that  administration  in  Italy  is  had  by  a  summary  proceed- 
ing before  the  praetor  or  other  ju^cial  authority  having  jurisdic- 
tion of  the  domicile  of  the  deceased,  at  the  in»imce  of  one  of  the 
heirt  or  penonal  representatives,  which  official  distributes  the  per- 
sonal estate  of  the  deceased  in  accordance  with  the  Italian  Code  of 
Civil  Procedure.  One  of  the  functions  of  the  praetor  under  the  law, 
therefore,  is  that  of  a  public  administrator,  and  as  such  he  is  en- 
titled to  receive  moneys  due  to  the  estates  of  deceased  allottees  or 
beneficiaries  within  his  jurisdiction. 

The  letter  outlines  the  following  course  of  procedure  for  payment 
^  by  the  Bureau  of  War  Risk  Insurance  of  moneys  due  to  estates  of 
allottees  or  beneficiaries  in  Italy : 

"(a)  Where  the  Bureau  of  War  Kisk  Insurance  is  in  reeeipt  of 
infonnation  showing  that  a  beneficiary  is  dead,  a  report  will  be  made 
to  the  Royal  Italian  Embassy,  giving  the  name  and  addre^  of  the 
beneliciarv,  the  name  of  the  allotter,  to<iether  with  the  arnoiml  due. 
The  Royal  Italian  Embassy  will  then  advi.se  the  Bureau  of  War  Risk 
Insurance  of  the  names,  addresses,  a^res.  and  relationship  of  the  per- 
sons to  whom  this  money  should  be  paid,  togetlier  with  the  proper 
amountij  to  be  paid  to  each. 

^'(b)  Where  the  Royal  Italian  Embassy  obtains  prior  notice  of 
the  death  of  a  beneficiary,  it  will  ascertain  the  masons  to  whom  dis- 
tribution of  tiie  money  due  by  the  Bureau  of  War  Risk  Insuranoa 
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shoold  be  madA,  showing  die  pevcenta^  to  which  each  person  is 
entitled.  It  is,  of  course,  obyious  that  we  total  percentages  should 
equal  the  whole  of  the  amount  which  will  be  found  to  be  due  the  de- 

(  onsod  beneficiary,  and  upon  receipt  of  the  information  cliccks  will  be 
drawn  for  the  proper  percentages  and  svnt  to  the  persons  entitled." 

In  his  letter  to  the  Secretary  of  State  dated  August  d,  1920,  the 
Secretary  of  the  Treasury  amends  the  procedure  outlined  in  the 
earlier  letter  by  substituting  for  subparagraphs  (a)  and  (b)  the  fol- 
lowing: 

^  The  Bureau  of  War  Risk  Insurance  will  upon  the  return  of  all 
uncashed  checks  mailed  to  the  deceased  beneficiary,  draw  a  new  check 
covering  the  amount  due  in  the  case  payable  to  the  public  administra- 
tor, viz,  the  praetor  or  other  judicial  authority,  liaving  jurisdiction 
of  the  domicile  of  the  deceased,  when  such  facts  are  established." 

I  think  it  is  proper  that  checks  be  drawn  payable  to  the  praetor, 
or  other  judicial  authority  having  jurisdiction  under  Italian  laws, 
and  not  diirectly  to  heirs  or  distributees,  and  that  it  is  unnecessary  to 
name  the  praetor  or  other  official  in  the  check.  However,  according 
to  the  statement  of  the  Italian  ambassador  hereinbefore  referred  to, 
administration  is  had  at  the  instance  of  one  of  the  heirs  or  personal 
fepresentatiyes."  If  the  purport  of  the  amendment  made  by  the 
letter  of  August  9  is  that  the  check  to  the  order  of  the  praetor,  or 
other  official,  shall  be  drawn  as  of  course  upon  receipt  by  the  bureau 
of  a  check  returned  with  information  of  the  death  of  the  payee,  with- 
out application  therefor  by  the  praetor  or  other  official  on  behalf  of 
an  heir  or  distributee,  such  action  would  be  premature  and  appar- 
ently not  in  accordance  with  the  Italian  law. 

It  would  seem  that  if  the  bureau  should  make  the  report  to  the 
Boyal  Italian  Ehnbassy  provided  for  in  the  first  sentence  of  subpara- 
graph (a)  of  the  letter  of  March  16, 1920,  it  will  have  discharged  its 
full  duty  in  the  premises,  and  should  then  await  application  of  the 
praetor  or  other  official  for  payment  to  him  of  the  amount  due  to  a 
decedent's  estate,  said  application  to  be  based  upon  a  lawful  appli- 
cation to  him  for  administration  of  the  decedent's  estate.  • 

Tour  submission  does  not  disclose  any  facts  as  to  the  instant  case 
ather  than  that  the  allottees  are  dead,  and  that  payments  are  to  be 
made  to  the  respective  praetors.  I  am  therefore  unable  to  deter- 
mine whether  payment  to  the  praetors  is  authorized  in  these  cases. 
If  it  is  shown  that  application  for  administration  of  the  respective 
estates  has  been  made  to  them  by  some  heir  or  personal  representa- 
tive of  the  estate,  and  they  in  turn  have  applied  for  payment  of  the 
amounts  due  to  the  estates,  payment  of  the  voucher  would  be  au- 
thorized. Otherwise  no  payment  should  be  made  unless  and  until 
these  jurisdictional  facts  shall  have  been  established. 
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PAT  OF  &EA&  ADKIRALS  OF  THE  NAYT. 

An  officer  Is  flie  Navy  boldlng  a  temporary  appointment  as  rear  admiral  under 
proTlslons  of  the  act  of  May  22, 1017, 40  Stat,  86^  doea  not  loee  his  rdattve 

position  on  the  list  of  rear  admirals  for  pny  purposes  by  the  permanent 
appointment  tinder  tlio  provisions  of  the  act  of  Au^st  29,  1916,  89  Stat, 
578.  of  a  temporary  rear  admiral  beiovv  him  on  the  list. 
When  a  rear  admiral  in  the  Navy  holding  temporary  appointment  under  provi- 
sions of  the  act  of  Hay  22, 1917, 40  Stat,  86,  either  in  the  opper  or  lower  half 
of  the  line,  Is  permanently  appointed  as  rear  admiral  by  selection  in  the 
mgnner  prescribed  by  the  net  of  August  29, 1916,  39  Stat.  578,  his  temporary 
appointment  is  tlioreby  ternjinfitfMl,  and  lie  must  revert  for  pay  purposes  to 
the  bottom  of  tlie  list  of  the  line  of  rear  a<imirals  as  existinj;  on  the  date 
of  his  permanent  appointment  the  same  as  though  no  temporary  appoint- 
ment had  intervened  and,  the  permanent  appointni  -it  had  been  made  from 
the  rank  of  captain  and  without  regard  to  the  rdatlve  position  held  I9  him 
under  his  temporary  appointment 

Decision  by  Comptroller  Warwick,  Hovember  9, 19S0: 

Rear  Admiral  Charles  P.  Plunkott.  United  States  Navy,  applied 
March  19.  1920,  for  a  revision  of  the  action  of  the  Auditor  for  the 
Xavy  Department  in  disallowin^r.  hy  settlement  No.  14936,  dated 
March  19,  1920,  his  claim  for  the  difference  between  the  pay  and  al- 
lowances of  a  rear  admiral  of  the  upper  half  and  the  pay  and  allow- 
ances of  a  rear  admiral  of  the  lower  half  for  the  period  from  April  7, 
1919,  to  January  7,  1920. 

It  appears  that  claimant,  while  holding:  the  permanent  rank  of 
captain,  was  given  a  temporary  commission  as  rear  admiral  from 
July  1.  1918.  and  a  permanent  commission  in  the  same  grade  from 
April  7,  1919. 

The  auditor  disallowed  the  claim  for  reasons  stated  as  follows: 

"The  Bureau  of  Navijjation  advises  that  Hear  Admiral  Plunkett 
ranks  as  a  rear  admiral  on  the  permanent  list  from  April  7,  1919, 
and  tliat  he  is  number  35  on  the  list  of  officers  of  his  grade  totalling 
55  in  number.  He  is  therefore  placed  in  the  lower  half  of  the  list 
of  rear  admirals  and  entitled  to  the  puj  and  allowances  allowed  bj 
law  for  the  rear  admirals  of  the  second  nine." 

Legislation  prior  to  August  29, 1916,  provided  for  18  line  offices  of 
rear  admiral,  exclusive  of  additional  numbers.  These  18  offices  were 
divided  by  statute  for  pay  purposes  into  the  first  nine  ^  with  pay  at 
the  rate  of  $8,000  per  annum  and  the  second  nine"  with  pay  at  the 
rate  of  $6,000  per  annum.  Captains  on  promotion  to  the  rank  of 
rear  admiral  entered  the  list  at  the  bottom  of  the  second  nine  and  as 
vacancies  would  occur  above  them  moved  up  in  order,  and  in  tarn 
entered  the  first  nine,  each  officer  below  the  one  creatmg  the  vacancy 
advancing  one  number  as  each  vacancy  would  occur.  Act  of  March 
8,  1899,  80  Stat,  1006;  Gtbsan  v.  United  Staiea^  194  U.  S.,  182; 
8  Gomp.  Dec.,  689;  ^  m^.,  112. 
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By  tiie  act  of  August  29, 1916,  39  Stat,  576,  the  number  of  line 
offices  of  rear  admiral  was  increased  to  a  number  ezclusive  of  addi-. 
tional  numbers  to  be  detennined  on  the  basis  of  the  authorized  en- 
listed strength  of  the  Navy,  and  the  method  of  promotion  in  course 
to  said  rank  or  grade  was  changed  to  the  selection  method.  39  Stat, 
578.  By  the  selection  method,  thus  substituted,  the  first  group  of 
officers  selected  thereafter  by  the  promotion  board  entered  at  the  foot 
of  the  list  as  it  ensted  at  that  time,  the  members  of  said  group  taking 
rank  with  one  another  in  accordance  with  their  s^ority  as  captains, 
and  each  succeeding  board  group  followed  in  similar  manner  imme- 
diately below  the  preceding  one. 

It  is  understood  that  the  Nairy  Department  has  detennined  that 
the  authorized  number  of  offices  of  rear  admiral  of  the  line,  exclu- 
siye  of  additional  numbers,  is  55,  and  this  decision  is  predicated  upon 
the  assumption  that  said  number  is 'correct.  These  offices  were  di- 
Tided  for  pay  purposes  into  the  upper  half  and  lower  half,  with 
the  odd  number  in  the  lower  half,  39  Stat.,  577.  The  pay  of  the 
^  offices  of  the  upper  half  is  fixed  by  the  act  at  that  formerly 
provided  lor  the  first  nine  rear  admirals,  to  wit,  $8,000  per  annum, 
and  that  of  the  28  offices  of  the  lower  half  was  made  the  same  as  that 
theretofore  allowed  by  law  ^or  the  second  nine  rear  admirals,  $6,000 
per  annum. 

It  appears  that  of  the  new  offices  of  rear  admiral  created  by  the 
act  of  August  29,  1916,  more  than  30  were  still  vacant  on  May  22, 
1917,  it  having  been  found  impracticable  to  fill  them  all  by  selec- 
tion in  the  manner  provided  under  said  act,  and  by  the  act  of  May 
22,  1917,  40  Stat.,  85,  authority  was  given  to  fill  such  vacancies, 
daring  the  period  of  the  present  war,  by  temporary  promotion  until 
a  sufficient  number  of  officers  shall  be  available  for  regular  appoint- 
ment or  promotion  in  accordance  with  existing  law." 

Officers  receiving  temporary  promotion  to  the  rank  of  rear  ad- 
miral in  accordance  with  said  act  of  May  KMT.  aro,  ihiring  the 
life  of  their  commissions  as  such,  as  legally  invested  with  the  office 
of  rear  admiral  as  are  officers  permanently  promoted  to  said  rank. 
Therefore,  in  accordance  with  the  rule  with  respect  to  permanent 
rear  admirals,  they  take  rank  for  pay  purposes  at  the  bottom  of  the 
list  when  first  appointed  and  as  vacancies  occur  above  them  move 
np  in  order;  and  upon  reaching  the  upper  half  of  the  list,  that  is  to 
say,  when  no  more  than  26  officers,  exclusive  of  additional  numbers, 
hold  an  appointment  as  rear  admiral  antedating  theirs  they  become 
entitled  to  the  pay  of  the  upper  half. 

With  reference  to  the  duration  of  those  temporary  promotions,  the 
act  of  May  22,  1017,  expressly  provides  that  they  shall  continue  in 
force  only  until  otherwise  directed  by  the  President  or  until  Congress 
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shall  amend  or  repeal  the  authorization  for  the  increases  herein  pro- 
tided  and  not  later  than  six  months  after  the  termination  of  the 
present  war." 

The  permanent  promotion  to  the  rank  of  rear  admiral  in  accord- 
ance with  the  selection  method  anthorized  under  the  act  of  August 
29,  1916,  of  an  officer  holding  a  temporary  appointment  as  rear 
admiral  is  a  termination  of  his  temporary  appointment  directed 
by  the  President";  and  his  pay  status  upon  receiving  the  permanent 
appointment  as  rear  admiral  is  the  same  as  though  he  had  been 
selected  from  the  list  of  permanent  captains  and  had  not  held  the 
temporary  appointment  as  rear  admiral.  Therefore  the  office  he 
held  as  temporary  is  vacated,  officers  below  him  on  the  list  move  up, 
and  for  pay  purposes  he  must  go  to  the  bottom  of  the  list  as  it  then 
exists. 

Under  this  procedure  an  officer  may  be  entitled  to  pay  as  of  the 
upper  half  under  his  temporary  appointment,  and  upon  receiving  his 
permanent  appointment  be  entitled  to  pay  as  of  the  lower  half  only, 
but  I  see  no  incongruity  in  this.  Should 'an  officer's  temporary  ap- 
pointment  be  terminated  by  direction  of  the  President,  termination 
.of  the  present  war,  or  otherwise,  before  his  selection  for  permanent 
appointment,  he  would  revert  to  his  rank  of  captain,  as  required  by 
law.  And  since  it  is  the  plain  intent  of  the  law  that  a  temporary 
appointment  should  have  no  effect  whatever  on  an  officer's  selection 
for  permanent  appointment  or  his  pay  status  after  such  permanent 
appointment,  an  officer  who  receives  his  permanent  apiK>iiitment 
without  having  to  revert  to  the  rank  and  pay  of  a  captain  should 
be  in  no  better  position  after  receiving  his  permanent  appointment 
as  rear  admiral  than  an  officer  who  did  revert  to  the  rank  and  pay 
of  captain  before  receiving  his  permanent  appointment  as  rear 
admiral.  Section  7,  act  of  liiay  22, 1917, 40  Stat.,  86. 

I  am  advised  that  it  has  been  the  practice  of  the  Navy  Department 
to  give  to  an  officer  receiving  a  permanent,  appointment  while  holding 
a  temporary  appointment  the  same  lineal  rank  as  that  held  by  him 
under  his  temporary  appointment.  This  office  has  neither  the  juris- 
diction nor  inclination  to  determine  the  correctness  of  this  practice  in 
80  far  as  it  relates  to  the  fixing  of  rank  for  administrative  purposes. 
But  the  law  does  not  provide  nor  authorize  a  distinction  in  grade  or 
designation  between  rear  admirals  of  the  upper  half  and  rear  ad- 
mirals of  the  lower  half.  In  other  words,  the  authorized  appointment 
is  to  the  grade  of  rear  admiral  only— not  to  rear  admiral  upper  half 
or  rear  admiral  lower  hall  Therefore,  the  determination  of  the 
question  whether  any  given  officer  holding  the  rank  or  grade  of  rear 
admiral  is  entitled  to  the  pay  fixed  by  law  for  the  upper  half  is  clearly 
within  the  jurisdiction  and  duty  of  this  office. 
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The  provf^on  in  the  act  of  August  29, 1916,  d9  Stat.,  577,  relative 
to  pay  and  allowances  of  rear  admirals,  reads : 

*^  Hereafter  pay  and  allowances  of  officers  in  the  upper  half  of  the 
^;rade  or  rank  of  rear  admiral,  including  the  staff  corps  and  includ- 

sttilF  officers  heretofore  permanently  oominiFsione*!  with  the.'rank 
of  rear  admiral,  shall  be  that  now  allowed  by  law  for  the  lirst  nine 
rear  admirals,  anil  the  pay  and  allowances  of  officers  in  the  lower 
half  of  the  grade  or  rank  of  rear  admiral,  including  the  staff  corps, 
shall  be  that  now  allowed  by  law  for  the  second  nine  rear  admirals.** 

I  am  of  opinion  that  nnder  this  provision  of  law  the  ri^ht  of  an 
ofliccr  holding  the  rank  or  grade  of  rear  admiral  to  pay  and  allow- 
ances as  of  the  upper  h  i  If  depends  upon  the  relative  tlate  of  rank  as 
evidenced  by  the  commi.s.-ion  or  api)oint!nent  under  which  he  may  be 
serving,  whether  temporary  or  permanent,  and  not  ui)on  the  lineal 
rank  given  to  him  by  the  Navy  Department  for  administrative  pur- 
poses. 

If  an  officer  upon  receiving  a  permanent  appointment  after  selec- 
tion in  the  manner  prescribed  b}'  law  is  to  receive  the  hanie  relative 
rank  for  pay  purposes  which  he  held  under  his  temporary  appoint- 
ment, certain  rear  admirals  might  be  receiving  pay  as  of  the  upper 
half  while  others  selected  before  them  would  be  receiving  i)ay  as  of 
the  lower  half.  This  would  defeat,  to  a  considerable  extent  at 
least,  the  very  purpose  of  the  selection  law  and  be  ii>  direct  contra- 
vention of  section  13  of  the  act  of  May  1!)17. 

It  has  been  contended  that  an  ollicer  hohling  tlic  lank  of  rear 
admiral  under  a  tenii)orary  appointment  or  comniissitju  should  not 
receive  pay  as  of  the  upper  half  so  long  as  27  or  more  rear  admirals 
are  holding  permaiuiit  commissions  as  such  on  the  active  list.  In 
other  words,  that  ui)on  each  pcruianent  promotion  to  the  grade  of 
rear  admiral  all  officers  of  said  grade  serving  under  a  temporary 
aj>pointment  must  drop  back  one  number  in  lineal  rank.  But  I  find 
nothing  in  the  law  to  justify  such  contention.  As  hereinbefore 
stated,  it  must  be  held  that  an  officer  holding  the  rank  or  grade  of 
rear  admiral  under  a  temporary  appointment  or  commission  issued 
in  accordance  with  law  is  as  legally  invested  with  the  office  during 
the  period  he  holds  it  as  is  an  officer  holding  a  like  office  under 
A  permanent  appointment  or  commi.ssion.  Therefore,  if  the  office 
so  hold  by  him  is  among  the  first  27,  he  is  entitled  to  pay  as  of  the 
upper  half,  even  though  there  may  be  officers  holding  the  rank  of 
rear  admiral  under  permanent  appointment  wbo  are  entitled  to  pay 
as  of  the  lower  half  only.  The  question  whether  these  temporary 
appointments  would  be  vacated  by  the  permanent  promotion  of  a 
sufficient  nimiber  of  officers  to  fill  ilie  entire  list  of  rear  admirals  au- 
thorized by  law  is  not  for  consideration  at  this  time,  fur  the  reason 
that  no  such  situation  has  arisen. 
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The  limitation  in  the  act  of  May  22,  1917,  xdative  to  the  filling 
of  Tacancies  by  temporary  promotion  until  a  sufficient  number  of 
officers  shall  be  available  for  regular  appointment  or  promotion,'* 
had  reference  to  the  period  during  which  such  temporary  promo- 
tions Ysould  be  made  and  not  to  the  )H!riod  of  duration  of  the  tempo- 
rary promotions.  An  officer  receiving  a  temporary  promotion  to  the 
grade  of  rear  admiral  in  accordance  with  the  provisions  of  the 
statute  is  entitled,  so  long  as  he  continues  to  serve  under  the  tempo- 
rary appointment,  to  the  same  consideration  with  respect  to  upper 
half  pay,  as  though  he  were  serving  under  a  permanent  or  regular 
appointment  of  like  date.  This  is  not  in  contravention  of  section  18 
of  the  act  of  May  22, 1917,  which  reads : 

^  Nothing  contained  in  this  act  shall  operate  to  reduce  the  rank, 
pay,  or  allowances  that  would  have  been  received  by  any  person  in 
the  Navy,  Marine  Corps,  or  Coast  Guard  except  for  the  passage  of 
this  act." 

because  when  aU  temporary  appointments  authorized  under  said 
act  have  been  teiminated,  which  will  be  not  later  than  six  months 
after  the  termination  of  the  present  war  (or  December  31, 1921,  act 
of  June  4, 1920, 41  Stat.,  884),  each  officer  on  the  list  of  rear  admirals 
wiU  be  holding  the  same  rank  and  receiving  the  same  pay  and  allow- 
ances which  he  would  have  held  and  received  if  the  act  of  May  22, 
1917,  had  not  been  passed.  I  think  this  is  all  the  section  was  in- 
tended to  accomplish.  During  the  period  in  which  service  under 
temporary  promotions  is  authoiized  an  officer  may,  after  receiving  a 
permanent  or  regular  appointment  as  rear  admiral,  be  entitled  to  pay 
as  of  the  lower  half  only,  because  officers  serving  under  temporary 
promotion  are  holding  offices  in  the  upper  half,  but  that  can  not  be 
regarded  as  a  reduction  in  rank,  pay,  or  allowances.  In  the  ease  now 
under  consideration  it  may  be  true  that  the  officer  would  have  at- 
tained the  upper  half  at  an  earlier  date  if  the  act  of  Biay  22, 1917, 
had  not  been  passed,  but  it  is  also  true  that  by  reason  of  said  act  he 
attained  the  rank  or  grade  of  rear  admiral  nine  months  sooner  than 
he  would  have  attained  it  otherwise,  and  unless  the  difference.between 
the  pay  and  allowances  of  the  upper  and  lower  half  for  the  one 
period  is  greater  than  the  difference  between  the  pay  and  allowanoAs 
of  rear  admiral  and  captain  for  the  other  period  he  has  suffered  no 
financial  loss  because  of  the  passage  of  the  act  of  May  22, 1917.  But 
be  that  as  it  may  I  am  of  opinion  that  section  18  was  not  intended 
to  prevent  losses  which  might  possibly  occur  in  this  way. 

Applying  the  rule  as  announced  herein  to  the  &cts  in  Bear  Ad- 
miral Plunkett's  case  as  determined  from  information  supplied  by 
the  Navy  Department  under  date  of  October  22, 1920,  it  would  appear 
that  on  April  6, 1919,  his  position  on  the  list  for  pay  purposes  was 
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number  82,  on  April  7  it  was  54,  and  on  January  7, 1920,  the  tenninft- 
tion  of  the  period  eoyered  by  his  daim,  it  was  40.  Therefore  he  is 
not  entitled  to  jMiy  as  of  the  upper  half  during  any  part  of  the  period 
covered  by  his  claim. 


P£S  SIEX  Uf  LIEU  OF  8VB8ISTSNCS— UlSIAN  FIELD  SEBYICE. 


Under  the  act  of  Angnit  1, 1014, 88  Stat,  660,  authorising  heada  of  departmenti 
to  preaerlbe  a  iwr  diem  In  lien  of  sabslstenoe  fdr  persons  engaged  in  Held 

work  while  away  from  their  dej?Ignated  posts  of  duty,  the  Secretary  of 
the  Interior  may  delegate  the  deslcfnation  of  i>)sts  of  duty  or  ofllciul  sta- 
tions of  officers  and  employees  In  the  Indian  liold  service  to  the  Coni- 
lulsiiioQer  of  Indian  Affairs,  whose  regulaiions  proniuiguteU  under  sucb 
authority,  providing  that  no  per  diem  in  lien  of  sntwistoice  shall  be  pay- 
able after  the  first  60  days  at  a  temporary  station,  are  l^aL 

Decision  by  Assistant  Comptroller  Foree,  November  9,  1920: 

Peter  K.  Wadsworth,  supervisor  of  Indian  schools,  applied  June 
12,  1020,  for  revision  of  the  action  of  the  Auditor  for  the  Interior 
Department  in  disnllowiii«j:.  Ity  certificate  of  settlement  No. 
dated  Juno  5,  1920,  his  claim  for  per  diem  in  lieu  of  subsistence  from 
November  14  to  December  12.  1917.  nnd  from  January  27  to  Novem- 
ber 6.  1919,  312  days,  at  $3  per  day.  WM^. 

The  Kules  for  the  Indian  School  Service,  Department  of  the  Inte- 
rior, 1913,  state: 

*^  School  supervisorg  are  inspecting  officials  and  their  duties  shall 

be  such  as  shall  be  assi<rned  them  fiom  time  to  time  by  the  Com- 
missioner of  Indian  Affairs.  In  general,  they  shall  make  inspections 
of  Indian  schools,  public  schools,  and  other  schools  in  their  district 
in  which  Indian  children  are  enrolled   *  * 

Peter  R.  Wadsworth,  January  25,  1917.  was  appointed  bv  the  Sec- 
retary of  the  Interior  as  a  supervisor  of  Indian  schools.  His  com- 
mission, in  so  far  as  it  relates  to  salary  and  per  diem,  reads : 

"Salary — Two  thousand  dollars  ($2,000)  a  year,  with  actual  and 
necessary  traveling  expenses^  including  sleeping  car  fare  and  a 
per  diem  of  $3  in  lieu  of  subsistence  when  on  duty  away  from  home 
or  designated  head<iuarters   *  * 

Both  the  Travel  Regulations  a]»i)r<)ved  by  the  Secretary  of  the 
Interior  on  De<enil)er  17,  1912,  eircctive  January  1,  1913,  and  those 
approved  September  30,  1914,  cfTtM-tive  NovemV)er  1,  1914,  which 
latter  regulations  are  still  in  effect,  provide  in  part  as  follows: 

The  selection  of  official  stations,  when  not  provided  by  law,  de- 
partmental reirulations,  a  commission  of  appointment,  or  n  contract 
of  employment,  and  the  assiL'ument  oi  t('nii>orary  headfjuartcis  arc 
placed  under  the  control  of  chiefs  of  bureaus  and  of  the  independent 
offices,  subject  to  revision  by  the  head  of  the  department  upon  his 


own 


Digitized  by  Google 


DECISIONS  OF  THE  COMPTBOLLBB. 


The  Commissioner  of  Indian  Affairs  September  2,  1914,  issued 

Circular  No.  898,  which  reads: 

Hereafter  supervisors,  special  iifjents,  superintendents  of  irriga- 
tion, and  all  other  ofiicials  in  the  Indian  field  service,  who  are  allowed, 
in  connection  with  their  positions,  their  actual  traveling  expenses  of 
subsistence  (not  exceeding  the  maximum  specified  in  each  case)  or  a 
per  diem  in  lieu  thereof,  when  on  duty  away  from  their  homes  op 
designated  headciuarters,  will  be  permitted  to  receive  such  allowance 
for  not  to  exceed  a  period  of  sixty  consecutive  days'  assitriuuont  at 
any  school  or  agency  or  other  place  they  may  be  assigned  tempo- 
rarily   *   *  *. 

Under  this  appointment  and  with  these  regulations  in  force.  Mr. 
^  adswortli  was  assigned  bj/  the  ('ominissioner  of  Indian  Affairs  to  a 
supervisory  district  with  headquarters  at  Ashland,  Wis.  In  ac- 
cordance witli  bureau  practices,  when  a  position  of  superintendent 
becomes  vacant  and  can  not  be  fdled  immediately,  to  place  a  super- 
visor or  other  similar  field  ofiicial  in  charge,  the  appellant  was  as- 
signed to  the  Indian  school  at  Fort  Belloiap,  Mont.,  where  he  re- 
mained for  28  days  in  excess  of  GO  consecutive  days'  service  and  was 
later  assigned  to  the  Indian  school  at  Fort  Totten,  N.  Dak.,  where  he 
renuiined  for  2S4  days  in  excess  of  CO  days*  consecutive  service. 

Per  diem  at  the  rate  of  $3  per  day  for  this  total  of  312  days  has  been 
disallowed  by  the  auditor  and  ap[)eal  has  been  taken  on  the  ground 
that  the  per  diem  of  $3  was  fixed  by  the  Secretary  of  the  Interior 
M'lien  on  duty  away  from  home  or  designated  headquarters  and  that 
tlie  Commissioner  of  Indian  Affairs  has  no  authority  to  limit  the  per 
diem  to  GO  days. 

Section  13  of  the  act  of  August  1,  1914,  38  Stat.,  680,  reads: 

"That  tlie  licads  of  executive  departments  and  otiier  Government 
establishments  are  authorized  to  prescribe  per  diem  rates  of  aHow- 
ances  not  exceediu":  $4  in  lieu  of  subsistence  to  persons  engaged  in 
field  work  or  traveling  on  official  business  outside  of  the  District  of 
Columbia  and  away  rrom  designated  posts  of  duty  when  not  other- 
wise fixed  by  law.  *  * 

The  Secretary  of  the  Interior,  pursuant  to  this  provision  of  law, 
fixed  the  per  diem  in  the  instant  case  at  $8  per  day  when  on  duty  away 
from  home  or  designated  headquarters,  but  left  the  designation  of 
the  headquarters  to  the  Cosmiissioner  of  Indian  Affairs.  Ashland, 
Wis.,  was  named  as  headquarters,  on  condition  that  service  of  60  days 
at  any  one  school,  agency,  or  other  place  that  might  be  assigned  tem- 
porarily would  become  ipso  facto  the  headquarters. 

This  interpretation  acoords  both  with  the  regulations  and  with 
reason.  When  supervisors  are  required  to  travel  from  place  to  place 
on  tours  of  inspection,  the  per  diem  bears,  theoretically  at  least,  the 
increased  expense  incurred  thereby  in  securing  meals  and  lodgings. 
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^Vli(  n  supervisors  are  assigned  for  a  period  of  exceeding  60  days  to 
a  st  hool  or  fiirency,  an  opportunity  is  presented  to  make  arrangements 
-within  the  60  days  which  a  trandent  could  not  be  expected  to  make, 
and  such  an  assignment  becomes  the  post  of  duty  within  the  mesning 
of  the  law. 

I  am  of  the  opinion  that  the  disallowance  of  the  claim  was  in  ac- 
cordance with  the  law  and  the  facts.  The  auditor's  action  is  affirmed* 


lE&JCIHAIIOB  OV  FZDZRAL  CONTROL  OF  SAUJlOAnS— PATHSHT  OS 

GUARANTIES. 

A  eertiticate  of  thv  Interstate  Couiineico  Coninnsslon  to  the  S('<  rt'lary  of  the 
Treasury  pursuant  to  section  209  of  the  transportation  act  of  February  2$» 
1020,  41  Stat,  406,  providing  certain  gnarantlea  as  to  income  to  carriers 
for  a  period  of  six  months  after  termination  of  Federal  control,  mnst  show 
tbat  the  commission  has  ascertained  and  thereby  certifies  that  the  amount 
stipulated  In  the  (vrtiflcate  Is  the  anKumr  neressaiy  to  malce  good  the 
guaranty,  in  order  to  constitute  a  proper  basin  for  issuance  of  a  warrant 
thereon  by  the  Secretary  of  the  Treasury. 

Comptroller  Warwiok  to  the  Seeretary  of  the  Trcattury,  Vorember  10,  19S0: 

T  have  your  letter  of  October  22  retjuestiiif^  decision  of  <|iu'stions 
prt  soiited  l)y  B.  H.  Meyer,  chairman,  division  4,  Interstate  Commerce 
Coram ission,  as  follows: 

''AMicro  a  rnrrior.  as  defined  in  parajrraph  (a)  of  section  201)  of 
the  transportation  act,  1920,  has  filed  with  llie  coniniission  on  or  be- 
fore March  15,  1920,  a  written  statement  tliat  it  accepts  ail  of  the 
provisiocs  of  said  section  209,  and  the  conunisBioiif  after  the  expira- 
tion of  the  guaranty  period,  ascertains  and  certifies  to  the  Secretary 
of  the  Treasury  an  amount  necessary  to  make  good  the  guaranty 
provided  by  that  section  to  such  carrier,  and  wIutc  the  Secretary  of 
the  Treasury,  in  accordance  with  paragra]>h  (rr)  of  section  209, 
thereupon  draws  a  warrant  in  favor  of  such  carrier  for  the  amount 
shown  in  such  certificate,  if  the  Interstate  Commerce  Commission, 
upon  further  investigation,  finds  that  an  additional  amount  is  due  to 
such  carrier  under  said  guaranty^  is  it  prechided  from  issuing  a  sec- 
ond certificate  or  additional  certificates  in  favor  of  such  carrier  for 
the  amount  or  arinMints  so  found  to  be  due,  and  is  the  Secretary  of  the 
Treasury  barred  from  issuing  a  warrarnt  upon  such  a  second  or  addi- 
tional certificate? 

*'In  order  further  to  elucidate  our  cpiestion,  we  be^  to  inquire, 
whether,  if  the  certificate  forwarded  by  us  to  you,  certifymff  a  certain 
sum  is  due  a  certain  carrier  to  make  good  the  fruaranty  under  section 
209  of  the  transportation  act,  1920,  and  omitting'  all  reference  in 
said  certificate  to  the  possibility  of  our  sending  u  second  or  addi- 
tional certificates,  naming  certain  additional  sums  found  due  to  make 
flood  the  guaranty,  a  warrant  drawn  upon  the  first  certificate  would 
bar  you  from  issuing  a  warrant  or  warrants  upon  such  second  or 
additional  certificates! " 
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The  first  of  these  questions  would  appear  to  he  fully  answered  hj 
my  decision  of  October  7,  1920,  27  Comp.  Dec,  381,  in  which  it 
was  held  that  you  are  not  aut)iorized  to  issue  a  warrant  under  the 
provisions  of  paragraph  (g)  of  section  209  upon  any  certificate 
which  does  not  show  that  the  amount  named  therein  is  the  amount 
necessary  to  make  good  the  guaranty. 

With  reference  to  the  second  question,  I  have  to  advise  that  you 
would  not  be  authorized  to  issue  a  warrant  on  a  certificate  in  the 
form  set  forth  in  the  decision  of  October  7,  even  with  paragraph  3 
thereof  eliminated,  for  the  reason  that  a  certificate  to  the  effect  that 
a  stated  amount  is  necessary  to  make  good  the  guaranty  is  not  a 
compliance  with  the  law  which  requires  that  the  certificate  show 
ths  amount  necessary  to  make  good  the  guaranty.  In  other  words, 
paragraph  2  of  the  certificate  which  was  made  the  subject  of  the 
decision  of  October  7  should  be  in  terms  substantially  as  follows : 

The  commission  lias  ascertained  and  hereby  certifies  to  tiie  Secre- 
tary of  the  Treasury  that  the  sum  of  dollars  is  the  amount 

necessary  to  make  good  to  said  carrier  the  guaranty  provided  by 
section  209  of  the  transportation  act,  1920. 

A  certificate  in  this  form,  unqualified  by  any  reference  to  further 
certification  of  additional  amounts,  may  be  accepted  by  you  as  suffi- 
cient authority  upon  which  to  issue  the  necessary  warrant. 

The  question  whether  and  for  what  reasons  and  under  what  cir- 
cumstances or  conditions  such  a  certificate  could  thereafter  be  set 
aside,  reopened,  or  supplemented  can  be  decided  only  when  an  actual 
case  involving  such  question  arises. 

It  is  to  be  assumed,  of  course,  that  any  certificate  made  to 'you  by 
the  Interstate  Commerce  Commission  purporting  to  show  the  amount 
necessary  to  make  good  the  guaran^  in  a  given  case  will  be  made 
in  good  faith  as  a  full  and  final  settlonent  as  contemplated  under  the 
statute.  Therefore  no  good  purpose  could  be  served  at  this  time  by 
attempting  to  indicate  the  conditions  or  circumstances,  if  any,  under 
which  further  or  additional  amounts  might  be  certified. 


PATXEHT  OV  JVDGXSNTS  ZHYOLVING  SSVmri)  OV  ZHTBBHAL-ESVENUE 

TAXES. 

The  approprlntlon  "  Refunding  taxes  Illegally  colloctod.  1921."  act  of  May  29* 
1920,  41  Stat  ,  r,-\.  ma<l«'  pursuant  to  tho  act  of  F.  hruary  21,  1910.  10  Stat.. 
1145.  providiiiL:  l<»r  annual  Rubniisslon  of  estimate's  of  anioiiius  rt'quiriHl  to 
refund  taxes  illegally  collectcU  and  for  payment  of  judjrnients.  includmg 
Interest  and  costs,  rendered  for  taxes  or  penalties  Illegally  ftsscoocd  or 
collected,  Is  available  for  payment  of  Judgments  rendered  subsequent  to 
June  90,  1920,  without  regard  to  whether  the  cause  of  action  axose  before 
or  after  that  time. 
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Canplrtlter  Waiwtok  to  the  iMretaiy  of  the  TroMiiry*  Vovonbtr  11, 19M: 

I  have  your  letter  of  October  27, 1920,  requesting  decision  of  ques- 
tions presented  to  you  by  the  Commissioner  of  Internal  Revenue  in 
his  letter  of  October  19,  1920,  as  follows: 

'  Section  1316  (c)  of  the  act  of  February  24, 19X9,  40  Stat.,  1146, 
provides  as  follows: 

"'That  the  paragraph  of  section  3G89  of  the  Revised  Statutes,  as 
amended,  reading  as  follows:  Refunding  taxes  illegally  collected 
(internal  reTenne) :  To  refund  and  pay  back  duties  erroneously  or 
illegally  assessed  or  collected  under  the  internal-revenue  laws,"  is 
repealed  from  and  after  June  30,  1920;  and  the  Secretary  of  the 
Treasury  shall  submit  for  the  fiscal  year  1921,  and  annually  there- 
after, an  estimate  of  appronriations  to  refund  and  pay  back  duties 
or  taxes  erroneously  or  illegally  assessed  or  collected  under  the 
internal-revenue  laws,  and  to  pay  judgments,  including  interest  and 
costs,  rendered  for  taxes  or  penalties  erroneously  or  ill^^y  assessed 
or  collected  under  the  internal -revenue  laws.' 

"The  act  approved  May  2i>,  1920,  making  appropriations  for  the 
legislative,  executive  and  judicial  expenses  of  the  Government  for 
the  fiscal  year^  ending  June  30,  1921,  41  Stat.,  654,  and  for  other 
purposes,  provides  an  appropriation  as  follows: 

"'For  refunding  taxes  illegally  collected  under  the  provisions  of 
sections  .'^)220  and  3689,  Revised  ^^tatuteR.  as  amended  bv  the  Act  of 
February  24,  1919.  $12,000,000:  and  not  to  exceed  $1,000,000  of  said 
amount  may  be  used  in  payment  of  certified  claims  over  three  years 
old  without  special  appropriation  by  Congress  in  each  individual 
case:  Provided,  That  a  report  shall  he  made  to  CongnsB  of  the  dis- 
bursements hereunder  as  required  by  the  Act  of  February  24, 1919.' 

"Request  is  made  that  an  opinion  be  obtained  from  the  Comp- 
troller of  the  Treasury  n?  to  whether  or  not  tlie  appropriation  'Re- 
funding taxes  illegally  collected,  1921,'  is  available  for  the  payment 
of  judgments,  including  interest  and  costs,  against  collectors  of  in- 
ternal revenue  where  such  judgments  were  rendered  subsequent  to 
June  30, 1920;  and  in  the  event  that  judgments  were  rendered  against 
collectors  for  taxes  or  penalties  erroneously  assessed  or  illegallv  col- 
lected under  internal-revenue  laws  prior  to  July  1.  1920.  shoulrf  such 
judgment  claim?  be  certified  to  Congress  under  the  same  procedure 
in  effect  prior  to  July  1,  1920?  " 

The  act  of  February  24,  1919,  provides  that  from  and  after  June 
30,  1920,  judgments  for  taxes  or  penalties  erroneously  or  illegally 
collected  including  interest  and  costs  shall  be  paid  upon  annual 
estimates  and  appropriation  instead  of,  as  heretofore,  by  specific 
appropriation  based  upon  certified  claims  for  the  amount  of  each 
judgment.  • 

The  appropriation  act  does  not  provide  in  terms  for  the  payment 
of  judgments  with  interest  and  costs.  It  does,  however,  refer  to  the 
amendatory  statute,  and  while  the  payment  of  a  judgment  for  taxes 
erroneously  collected  is  not  strictly  and  technically  a  refund  of  the 
tax  as  that  term  has  heretofore  been  used  and  understood,  I  think 
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that  the  intent  to  have  the  appropriation  include  jiidppnents  is 
sufficiently  shown.  The  printed  estimate  upon  which  the  appropria- 
tion is  based  does  not  sliow  whether  the  amount  of  the  estimate  in- 
cludes judfrments.  As  it  was  the  only  estimate  made  pursuant  to  the 
act  of  P'ebruary  24,  1919,  it  should  include,  and  is  presumed  to  have 
included,  the  amount  estimated  as  necessary  for  the  payment  of  judji- 
ments,  interest,  and  costs,  as  provided  for  in  that  act.  It  would  have 
been  better  to  eslinuxte  separately  for  jud<;ments,  etc.,  or  to  expressly 
include  them  in  the  estimate  and  appropriation  for  refunding  taxes, 
but  under  the  <reneral  law  and  the  wordine^  of  the  appropriation,  T  am 
not  disposed  to  restrict  its  use  to  refunds  in  the  technical  sense,  at 
least  for  tlie  current  hscal  year.   Payments  may  be  made  accordin«rly. 

The  act  of  February  24, 1919,  and  the  appropriation  made  pursuant 
thereto  cover  all  jud«rnieiUs  rendered  subse(|uent  to  dune  30,  1920, 
without  regard  to  whether  the  cause  of  action  arose  before  or  after 
that  time. 


XBASES— HBATZHG  VBBKISBS  OOOVFIEB  BT  CHyTBBHMBXT. 

Whoro  a  loase  for  premises  occupied  by  tlie  (Jo\ erninent  provides  that  the 
landlord  will  furnish  steam  heat  to  warm  the  halls  and  offices  duriug  a 
portion  of  the  year,  bat  the  hours  of  the  day  during  which  the  heat  -will 
be  famished  are  not  specified,  a  preralllng  and  generally  recognised  costom 
known  to  the  parties  in  respect  to  the  hours  of  famishing  heat  under 
similar  tenancies  may  he  nccepted  as  having  been  in  contemplation  when 
the  lease  was  made  and  as  coastituting  a  part  of  the  lease  by  Uupiica- 
tion. 

Comptroller  Warwick  to  Jofeeph  I^iKe,  disburtiiig  oflkoer,  Hew  York  JIaTy  Yard, 

November  12,  1920:  ■ 

I  have  received,  by  indorsement  of  the  Secretary  of  the  Navy, 
your  letter  of  November  1, 1920,  as  follows: 

**  1.  I  have  before  me  for  payment  a  public  bill  (of  which  enclo- 
sure (a)  is  a  eopy)  covering  extra  heat  supplied  rooms  001-30  dur- 
ing the  month  of  April,  1920,  at  44  Whitehall  Street,  New  York, 
N.  Y.,  occupied  l)v  the  district  communication  superintendent.  This 
public  bill  was  prepared  by  the  supply  officer,  navy  yard,  New  York, 
under  Steam  En^neering  requisition  #808,  series  19SS0.  at  the  price 
agreBd  upon  by  the  terms  of  the  aCTeement  dated  15  October,  1919 
(enclosure  (c)),  which  provides  as  follows: 

" '  Whereas  imder  the  lease  under  which  the  T'^nited  States  occu- 
pies said  property  the  party  of  tlie  first  part  is  only  required  to  heat 
the  halls  and  offices  of  said  building,  including  this  sixth  floor  so 
occupied  by  the  United  States,  between  the  10th  day  of  October  and 
the  1st  day  of  May  each  year  during  the  daytime.' 

The  original  lease  to  which  this  agreement  refers  provides  for 
heat  as  follows : 

"'The  landlord  will  furnish  steam  heat  to  warm  the  halls  and 
offices  between  the  10th  day  of  October  and  the  1st  day  of  JNIa^  in 
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sach  year,  and  a  reasonable  amount  of  artificial  light  (which  ex- 
pense, as  well  as  the  janitor's  fees,  will  be  included  in  the  amount 
of  the  rent  stipulated  to  be  paid) ;  but  inasmuch  as  no  additional 
lent  is  charged  for  such  service,  neat^  and  light)  the  landlord  shall 
not  be  liable  for  any  failure  to  supply  the  same  not  due  to  gross 
negligence  on  its  part' 

"  2.  The  agreement  for  extra  heat  was  forwarded  for  the  approval 
of  the  department  with  letter  of  the  commandant  third  naval  dis- 
trict, dated  November  17,  1919,  paragraph  2  of  which  reads  as 

follows : 

*  Under  the  custom  existing  in  the  State  of  New  York,  heat  and 
light  furnished  imder  leases  such  as  the  reference  lease  covers  only 
the  hours  from  8  a.  m.  until  6.30  p.  m.  of  each  working  day,  Sundays 

and  holidavs  beinir  excluded.' 

"3.  Is  my  assumption  correct  that,  taking  into  consideriition  the 
original  lease  and  later  agreement  with  its  letter  of  advice,  the  addi- 
tional bills  for  night  heatmg  are  properly  payable  from  Government 
funds,  notwithstanding  the  fact  that  the  original  lease  actually  does 
not  state  that  tlio  contractor  is  not  required  'thereunder  to  fumidi 
heat  except  in  daylight  hours?  " 

The  lease  dated  March  25,  1918,  is  from  the  Indian  Refining  Co. 
(Inc.),  lessee  of  the  demised  premises  from  the  South  Ferry  Realty 
Co.  (Inc.),  and  the  agreement  dated  October  15,  1919,  is  with  the 
latter. 

The  question  to  be  decided  is  whether  or  not  the  contract  dated 
October  15,  1919,  is  void  for  lack  of  consideration,  in  view  of  the 
provision  for  heat  contained  in  the  lease  dated  March  25,  1918. 

The  provision  in  the  lease  that  "the  landlord  will  furnish  steam 
heat  to  warm  the  halls  and  offices  between  the  lOth  day  of  October 
and  the  1st  day  of  May  in  each  year"  does  not  specify  that  heat 
shall  be  furnished  during  all  hours,  nor  does  it  specify  the  hours 
during  which  it  shall  be  furnished.  A  prevailing  and  generally  rec- 
ognized custom,  known  to  the  parties,  in  respect  to  the  hours  of  fur- 
nisliing  heat  under  similar  tenancies  would  l)e  assumed  to  have 
been  in  contemplation  when  the  lease  was  made:  and  if  not  repug- 
nant to  its  express  provisions,  would  be  included  in  it  by  implica- 
tion. If,  therefore,  at  the  time  of  the  execution  of  this  lease  it  was,  • 
as  stated  in  the  letter  of  the  commandant  dated  November  17,  1019, 
which  you  quote,  an  establi.shed  custom  prevailing  generally  in  the 
State  of  Kew  York  that  heat  should  he  furnished  offices  held  under 
such  tenancies  only  during  the  hours  from  8  a.  m.  to  ().30  p.  m..  and 
only  on  workdays,  no  heat  IscinL:  furnished  ou  Sundays  and  lioH- 
days,  no  right  was  acquired  under  the  lease  to  have  hent  furnished 
at  any  other  time.  Consequently  the  furnishing  of  heat  at  other 
times  would  have  been  a  valuahle  consideration  capable  of  support- 
inrr  a  contract  therefor  and  would  support  tlie  contract  dated  October 
15,  1919.   If  otherwise  correct  and  in  due  form,  you  would  be  au- 
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thorized  to  pay  a  voucher  for  amounts  due  under  such  contract  from 
funds  available  for  that  purpose.  • 

If  you  have  any  doubt  as  to  the  existence  of  such  a  custom  or  of 
the  facts  necessary  to  include  it  as  an  implied  provision  of  the  lease, 
in  accordance  with  the  principle  herein  stated,  you  should  forward 
this  bill,  with  all  necessary  papers  acccmipanying,  to  the  auditor  for 
settlement  as  a  claim. 


DETAIL  Of  HAXIONAL  OUABD  OFFICERS  TO  JOUTXA  BV&EAU  07  WAR 

DEFA&mEKT. 

There  Is  no  authority  under  the  provIsloDB  of  the  act  of  June  4,  1920,  41  Stat, 
782»  for  the  Prealdent  to  aairigii  National  Qoard  ofBcers  to  dnty  in  the  MiUtfai 

Burcian  of  the  War  Department,  excq^  at  chief  of  the  bureau,  and  that  offi- 
cer only  by  and  with  the  advice  and  consent  of  the  Senate,  the  act  providing 
that  only  officers  and  enlisted  men  of  the  Regular  Army  ahall  be  assigned 
to  such  duty. 

Aiifstant  Comptroller  Voree  to  MaJ.  Lovis  0.  WUmb,  Valtod  Statet  Amjt  Vo- 
▼ember  IS,  isao: 

I  have  your  letter  of  October  18,  1920,  submitting  a  request  for 
decision  whether  you  are  authorized  to  make  payment  of  a  voucher 

in  favor  of  Francis  M.  Maddoz,  lieutenant  colonel,  Fourth  Infantry, 
Alabama  National  Guard,  for  $507.80  pay  and  commutation  of  quar- 
ters, heat,  and  light  for  the  month  of  September,  1020,  while  on  duty 
at  Washington,  D.  C,  4s  assistant  to  the  Chief  of  the  Militia  Bureau. 

It  appears  that  OoL  Maddoz  was  drafted  into  the  service  of  the 
United  States  with  his  organization  August  5,  1917,  and  was  dis- 
charged October  18, 1919,  as  a  colonel  of  Infantry,  National  Army; 
that  thereafter,  on  November  18, 1919,  he  was,  pursuant  to  the  pro- 
visions of  section  81  of  the  act  of  June  8, 1916, 39  Stat,  208,  assigned 
to  duty  in  the  Militia  Bureau  as  an  assistant  to  the  chief  of  the  bu- 
reau. The  act  of  June  4, 1920, 41  Stat.,  782,  makes  provision  for  the 
organization  of  the  Militia  Bureau  as  follows : 

"Militia  Bureau  of  the  War  Department. — ^The  Militia  Di- 
vision of  the  War  Department  shall  hereafter  be  known  as  the  Milida 

Bureau  of  the  War  Department.  After  January  1,  1921,  the  Chief  of 
the  Militia  Bureau  shall  be  appointed  by  the  President,  \)y  nnd  with 
the  advice  and  consent  of  the  Senate,  by  selection  from  lists  of  present 
and  former  National  Guard  officers,  recommended  by  the  Governors 
of  the  several  States  and  Territories  as  suitable  for  such  appointment, 
who  hold  commissions  in  the  Officers'  Reserve  Corps,  who  have  had 
ten  or  more  years'  commissioned  service  in  the  National  Guard,  at 
least  five  of  which  has  been  in  the  line,  and  who  have  attained  at 
least  the  frnule  of  major.  lie  shall  hold  oflice  for  four  years,  unless 
sooner  removed  for  cause,  and  shiill  have  the  rank,  pay  and  allow- 
ances of  a  major  general  of  the  Kegular  Army  during  his  tenure  of 
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oiBoe,  but  shall  not  be  entitled  to  retirement  or  retired  pay.  While 
servinfr  as  chlet  hi>  re.servo  commission  shall  continue  in  ^orce,  and 
shall  not  be  teriniiiated  except  for  cause  assigned.  Until  the  chief 
is  appointed,  as  provided  in  tnis  section,  the  President  may  nssifrn  an 
officer  of  the  Regular  Arnav,  not  below  the  grade  of  colonel,  to  per- 
form the  duties  of  chief.  For  duty  in  the  Muitia  Bureau  and  for  the 
instruction  of  the  National  Guard  the  President  shall  assien  such 
number  of  officers  and  enlisted  men  of  the  Regular  Army  as  ne  may 
deem  necessnrv.  The  President  may  also  a^ign,  with  tlioir  consent, 
and  within  the  limits  of  the  appropriations  previously  made  for  this 
specific  purpose,  not  exceeding  live  hundred  officers  of  the  National 
Guard,  who  hold  reserve  commissioDa,  to  duty  with  the  Besulax 
Army,  in  addition  to  those  attending  service  schools;  and  whue  so 
assigned  they  shall  receive  the  same  pay  and  allowances  as  Regular 
Army  officers  of  like  grades,  to  be  paid  out  of  the  whole  fund  appro- 
priated for  the  support  of  the  militia." 

No  provision  is  made  in  this  law  for  the  assignment  to  duty  in  the 
Militia  Bureau,  a  part  of  the  executive  department  of  the  Govern- 
ment, 26  Comp.  Dec,  371,  of  a  National  Guard  officer  except  as  the 
chief  of  the  bureau,  and  that  officer  only  by  and  witli  the  advice  and 
consent  of  the  Senate.  Provision  is  made  for  assistants  in  the  Militia 
Bureau  as  follows: 

"  For  duty  in  the  Militia  Burc;in  *  *  ♦  the  President  shall 
assign  such  number  of  officers  *   *   *  of  the  Regular  Army  as  he 

may  deem  necessary." 

Subsequent  to  June  4,  1020,  Col.  Maddox  was  rommi -sinned  in 
the  Officers'  Reserve  Corps  a  lieutenant  colonel  of  infantry,  and 
accepted  the  commission  on  June  12,  1020. 

Paragraph  41,  Special  Order  No.  140-O,  dated  War  Department, 
June  IT).  1920,  is  as  follows: 

"  By  direction  of  the  President.  Lieutenant  Colonel  Francis  M, 
Aladox.  Fourth  Keginient  Alal>ama  Infantry,  National  (iuard.  is 
detailed  under  the  provisions  of  section  44,  act  of  June  4,  1920,  for 
duty  in  the  Militia  Bureau  and  will  report  in  person  to  the  Chief 
of  toe  Militia  Bureau,  this  city,  for  duty  accordingly.'' 

I'aragraph  47,  Special  Order  No.  232-0,  dated  War  Department, 
October  2,  1920.  is  as  follows: 

**  By  direction  of  the  President,  Lieutenant  Colonel  Francis  M. 
Maddox,  Fourth  Alabama  National  Guard,  who  holds  a  reserve  com- 
mission (accepted  June  12,  1920)  as  lieutenant  coloneL  Infantry^  is 
detailed,  under  the  provisions  of  section  44  *  *  *,  foP  duty  with 
the  Regular  Army.  Lieutenant  Colonel  Maddox  will  report  in  per- 
son to  the  Chief  of  the  Militia  Bureau,  this  city,  for  duty  accord- 
ingly." 

Both  these  orders  contemplate  the  assignment  of  Col.  Maddox  to 
duty  in  the  Militia  Bureau.    He  is  a  National  (niard  oflicer  who 
holds  a  commission  in  the  Officers'  Keserve  Corps,  but  he  is  not  an 
officer  of  the  Regular  Army,  and  the  assignment  of  officers  Other 
21--vot  27  30 
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than  of  the  Regular  Army  to  duty  in  the  Militia  Bureau,  escept  as 
the  chief  thereof,  is  not  authorized  by  the  act  of  June  4,  or 
otherwise.  Col.  Maddoz's  assignment  being  contrary  to  law,  you  are 
not  authorized  to  pay  the  voucher. 


G0A8T  OVABD-^JOSnVirOira-SSETICE  PAY. 

Bnllstod  men  in  the  Coast  Guard  arc  entitled  to  continuous  sorvloe  pay  for 
service  perfuruied  in  the  Coast  Guard  only  aaU  not  for  service  Id  Uie 
Army  or  any  other  branch  of  the  service. 

Aisittant  Comptroller  Voree  to  Gapt.  G.  H.  Joaet,  Vaited  Btatei  G«att  Guard. 
Hoyember  13,  1820: 

I  have  your  letter  of  August  4,  1020,  requesting  decision  whether 
you  are  authorized  to  pay  attached  voucher  for  continuous-servioe 
pay  and  pay  under  General  Order  84  to  Surfman  Lewis  Cihlar, 
United  States  Coast  Guard. 

It  appears  that  Cihlar  enlisted  in  the  United  States  Army  June  21, 
1915,  from  which  enlistment  he  was  honorably  discharged  on  June 
10, 1919;  that  he  enlisted  in  the  Coast  Guard  on  June  11,  1919,  and 
that  he  completed  four  years  continuous  service  on  June  20, 1919,  on 
which  facts  is  predicated  his  right  to  the  pay  in  question. 

It  was  held  in  decision  dated  October  21, 1920, 27  Comp.  Dec.,  380, 
that  enlisted  men  in  the  Coast  Guard  are  not  entitled  to  pay  under 
General  Order  84,  for  service  which  was  not  performed  in  the  Coast 
Guard.  The  same  principle  applies  to  continuous-service  pay. 

Paymeoit  of  the  voucher  is  not  authorized* 


GOmmVO  8SE7ZGB  AS  GOSTBACT  SV&GSOV  XV  GOHPVIXVO  lOaOXTITY 

PAT. 

Service  as  a  contract  surcoon  In  tho  Army  prior  to  Jump  3.  1010.  whon  tlioy  had 
no  recogni/.ed  military  stulus,  utay  nt»t  be  counted  in  computiufi  longevity 
increase  of  pay  for  commissioned  offkers  of  the  Navy  under  provisions  of 
section  11  of  Uie  act  of  May  18, 1020*  41  Stat^  004.  bnt  as  contract  mirgeons 
became  a  part  of  the  Bledical  Department  of  the  Regular  Army  of  the  United 
States  by  provisions  of  tlie  act  of  June  3,  1910,  39  Stat.,  171,  service  as  a 
contract  surpeon  in  the  Army  on  and  after  June  3,  1910.  may  be  include*! 
In  determiulog  longevity  increase  of  pay  of  cummisiiiuneU  ollicers  of  tUe 
Navy.         .  . 

Asfllstaat  GemptroUer  Voree  to  tlie  Sesretaiy  of  the  Havy,  Sorenber  IS,  1890: 

By  your  reference  of  October  14,  1920,  1  have  the  question  pre- 
sented by  Lieut.  Commander  H.  G.  Bowerfind,  disbursing  officer  of 
the  fleet  supply  base,  New  York,  whether  Lieut  Ernest  F.  Slater, 
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Medical  Corps,  United  States  Navy,  is  entitled  to  count  prior  service 
as  an  acting  assistant  or  contract  surgeon  in  the  Army  in  computing 
longevity  pay. 

It  appears  that  Lieut.  Slater  performed  service  as  contract  surgeon 

in  the  Army  from  August  1, 1900,  to  July  21, 1908,  and  the  question 

is  whether  be  is  entitled  to  count  said  period  of  service  in  computing 

his  pay  as  a  comnussioned  officer  in  the  Navy. 

The  act  of  May  18, 1920,  41  Stat.,  604,  in  section  11  thereof  pro- 
vides: 

a  •  •  •  That  hereafter  longevity  pay  for  officers  in  the  Army, 
Navy,  Marine  Corps,  Coast  Guard,  Public  Health  Service,  and  Coast 
and  Geodetic  Survey  shall  be  based  on  the  total  of  all  service  in  any 
or  ail  of  said  services.** 

The  act  of  June  8, 1916,  89  Stat,  171,  provides: 

"  Sec.  10.  The  Medical  Depabtment. — The  Medical  Department 
shall  consist  of  one  Surgeon  General,  *  *  *  a  Medical  Corps,  a 
Medical  Reserve  Corps  within  the  limit  of  time  fixed  by  tins  Act,  a 
Dental  Corps,  a  Veterinary  Corps,  an  enlisted  force,  the  Nurse  Corps 
and  contract  surgeons  as  now  authorized  by  law,  the  commissioned 
officers  of  which  snail  be  citizens  of  the  United  States." 

Tlie  act  of  June  4,  1020,  41  Stat.,  7G7,  in  section  10  thereof,  rela- 
tive to  the  composition  of  the  Medical  Department,  provides  that  it 
shall  include  ''such  contract  surgeons  as  are  now  authorized  by 
law." 

It  has  been  uniformly  held  in  decisions  of  tliis  office  that  under 
laws  in  force  prior  to  June  8,  1916,  a  contract  sui  «reon  was  neither 
an  oflicer  nor  an  enlisted  man,  and  so  had  no  recognized  military 
status  for  purposes  of  pay  and  allowances;  that  for  such  purposes 
his  status  was  that  of  a  civilian  employee  whose  ri«rht  to  remunera- 
tion for  services  was  limited  by  the  terms  of  his  contract  and  express 
provisions  of  law.  See  2G  Comp.  Dec,  31,  and  derisions  cited 
therein.  Therefore,  prior  to  June  3,  1916,  since  a  contract  surgeon 
was  not  a  part  of  the  military  service,  he  was  not  serving  in  the 
Army  in  the  sense  contemplated  by  laws  prescribing  pay  for  mili- 
tary service. 

In  decision  dated  May  27,  1020.  26  Comp.  Dec,  954,  it  was  held 
that  under  said  act  of  June  3,  191G,  contract  surgeons  became  a  part 
of  the  Medical  Department  of  the  Regular  Army  of  the  United 
States,  and  in  computing  the  longevity  pay  of  a  commissioned  officer 
of  the  Army  for  service  on  and  after  May  18,  1020,  he  is  entitled, 
under  provisions  of  section  11  of  said  act,  to  count  prior  service 
rendered  as  a  contract  surgeon  in  the  Army  on  and  after  June 
3,  1916. 

Since  the  act  of  May  18,  1920,  governs  alike  the  right  of  officers 
of  the  Annj  and  Navy  to  credit  for  phor  service  in  computing 


Digitized  by 


450 


DSGISIONS  OF  IHS  OOMFTBOLLBB. 


longevity  pay,  it  follows  that  service  which  can  be  credited  to  an 
officer  in  the  Army  can  also  be  credited  to  an  ofiicer  in  the  Navy, 
and  therefore  service  as  a  contract  surgeon  in  the  Army  on  and 
after  June  8,  1916,  should  be  counted  in  determining  longevity 
increase  of  pay  for  commissioned  officers  in  the  Navy. 

However,  since  Lieut.  Slater's  service  as  a  contract  surgeon  in 
the  Army  was  performed  prior  to  June  3,  1916,  that  officer  is  not 
entitled  to  credit  for  said  service  in  computing  his  longevity  pay. 


P&0C££I>8  07  SALES  OP  SU&PLUS  WAB  SUPPLIES. 

Proceeds  of  ealeo  of  snrplne  war  mplles  of  a  particular  class  wbidi  are  Im- 
iDediatel7  carried  to  a  special  deposit  acooont  as  tbe  sates  are  madei  to  te 
used  as  far  as  necessary  tor  defraying  expenses  of  such  sales,  may  be  used 

to  meet  the  authorized  expcii?rs  of  subsequent  sale  of  t!ie  same  class  of 
material  where  the  proceeils  therefrom  do  not  become  immediately  available  * 
for  the  payment  of  such  expenses. 

OonptroUer  Warwick  to  the  Seeretazj  ef  War»  Sovember  IS,  iSSO: 

■ 

I  have  your  letter  of  the  9th  instant  requesting  to  be  advised  upon 
a  question  presented  by  you,  as  follows: 

"  In  the  disposal  of  surplus  war  supplies  this  department  has  been 
makinff  sales  of  commodities  by  class  designation  and  treating  each 
class  of  material  as  a  separate  sale. .  However,  as  the  sale  of  a  par- 
ticular commodity  is  not  limited  to  one  customer,  it  freauently  hap> 

pens  tlint  certain  expenses  incident  to  a  sale  to  a  particular  customer 
are  incurred  and  must  he  dofrnyed  before  the  proceeds  of  the  sale  to 
that  customer  are  available  for  meeting  such  expenses. 

^  Proceeds  of  sales  are  placed  in  special  depodt  accounts  lor  the 
purpose  of  making  payment  of  expenses  incident  to  such  sales  be- 
fore being  covered  into  the  Treasury  as  miscellaneous  reoeil^  and 
ample  funds  from  the  sale  of  each  class  of  commodity  are  now  on 
hand  in  special  deposit  accounts  to  meet  the  expenses  incident  to  the 
sale  of  the  same  class  of  commodity  to  other  customers  which  must 
be  defraved  before  the  proceeds  from  that  particular  sale  are  avail- 
able. If  these  expenses  of  sales  were  to  be  defrayed  from  current 
appropriations  of  the  War  De^rtment  it  would  result  in  the  neces- 
sity ot  submittiiiir  <1eficiency  estimates  to  Congress,  which  it  is  desired 
to  avoid  if  possible. 

"  It  is  therefore  requested  that  the  department  be  advised  as  to 
whether  or  not  proceeds  from  the  sale  oi  surplus  war  material  of  a 
particular  class  which  are  now  carried  in  special  deposit  accounts 
for  the  purpose  of  defray innr  expenses  and  making  refunds  or  ad- 
justments ineident  to  snob  sales  may  be  used  in  meeting;  authorized 
exj)enses  of  subseijiicnt  sales  of  the  same  ch\ss  of  material  where  the 
proceeds  therefrom  are  not  immediately  available." 

With  the  understanding  that  the  proceeds  of  sales  as  made  are  im- 
mediately carried  to  the  special  deposit  account  to  be  used,  as  far 
as  necessary,  lor  the  purpose  of  defraying  the  expenses  of  salss^I  see 
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no  reafion  why  the  moneys  so  carried  may  not  be  used  to  meet  the 
authorized  expenses  of  subsequent  sales  of  the  same  chiss  of  material 
where  the  proceeds  therefrom  do  not  become  immediately  available 
for  the  payment  of  such  expenses. 

It  is  understood,  of  course,  that  a  detailed  accountinf]^  of  the  ex- 
penses involved  in  each  particular  sale  will  be  rendered  to  the  pro{>er 
accounting  officer  of  the  Treasury,  as  required  by  the  act  of  June  8, 
1896, 29  Stat,  268. 


CM>lKPinA.TXOH  FOR  DISABILITY  TTHDER  WAR  RISK  nTBUBASCB  AMD 

WPLOYJEJBS'  COXPSHSATXOS  ACZ& 

A  beneficiary  of  the  Bureau  of  War  Risk  Insurance  In  re<'cipt  of  compensation 
for  disability  under  the  war  risk  insurance  act  is  precluded  by  the  spe- 
cUlc  prevlitoiis  of  fbe  act  of  Seiiteinber  7,  1916^  89  Stat,  748*  ftom  receive 
lug;  during  the  Mine  period,  compensation  tnm  the  Employeetf*  Oompen- 
nation  ConunliBlon  for  diiablUtj  or  injury  aostalned  in  Government  eerrlce. 

Comptroller  W&rwiek  to  the  chairman  United  States  Employees'  Compenftation 
CeouaiMloB,  VoTember  It,  1990: 

I  have  the  letter  dated  the  9th  instant  of.  ComuMssioner  Verrill 
stating  that  compensation  for  temporary  total  disability  was  allowed 
and  paid  by  your  commission  to  Gerard  Simons,  a  checker  in  the 
service  of  the  War  Department  at  the  United  States  Army  piors, 
Hoboken,  N.  J.,  because  of  injuries  sustained  August  22,  1919,  the 
employee  at  the  same  time  beinf;  in  receipt  of  compensation  at  the 
rate  of  $100  per  month  from  the  War  Hisk  Insurance  Bureau,  and 
requesting  decidon  whether,  upon  the  facts  appearing,  compensa- 
tion is  properly  payable  to  the  claimant  by  your  commission  in 
▼iew  of  the  provision  of  section  7  of  the  United  States  employees' 
compensation  act  of  September  7,  1816,  39  Stat,  743,  reading  as 
follows: 

^  That  as  long  as  the  employee  is  in  receipt  of  compensation  under 
this  Act,  or,  if  ne  has  been  paid  a  lump  sum  in  commutation  of  in- 
stallment payments,  until  the  expiration  of  the  period  during  which 
snch  installment  payments  would  have  continued,  ho  shall  not  re- 
ceive from  the  United  States  any  salary,  pay,  or  roiniineration  what- 
soever except  in  return  for  services  actually  performed,  and  except 
pensions  for  service  in  the  Army  or  Navy  of  the  United  States." 

In  the  letter  it  is  stated — 

^It  would  now  appear  that  the  claimant  in  this  case  was  at  the 

time  of  his  discharge  from  the  Army  found  to  have  a  permanent 
partial  disability,  for  which  he  was  awarded  {kt  month.  The 
injury  which  he  sustained  as  a  civilian  emj)loyee  increased  this  disa- 
bility (pulmonary  tuberculosis^  to  total  disability,  rated  as  tem- 
porary in  character.  Claim  being  made  upon  the  Bureau  of  War 
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Bisk  Insurance,  that  bureau  accordingly  awarded  compensation  at 
the  rate  of  $80  per  month,  with  ^  allowance  of  $20  per  month  addi- 
tional for  the  services  of  an  attendant.  Claim  also  being  made  upon 

this  commission  and  all  the  papers  being  regular,  compensation  for 
temporary  total  disability  was  allowed  and  paid  at  the  rate  of  $66.67 


Compensation  paid  by  the  War  Risk  Insurance  Bureau  is  re- 
muneration in  the  nature  of  a  gratuity  or  reward  for  injuries  sus- 
tained. This  claimant  being  in  receipt  of  such  remuneration,  he  is 
precluded  by  the  specific  provision  of  the  act  of  September  7, 1916, 
from  receiving  payment  of  compensation  by  your  commission. 

In  this  connection  attention  is  called  to  a  provision  in  the  act  of 
December  1919,  41  Stat.,  374,  amending  and  modifying  the  war 
risk  insurance  act,  reading  as  follows: 

**That  any  person  who  is  now  receiving  a  gratuity  or  pension 
under  existing  law  shall  not  receive  compensation  under  this  Act 
unless  he  shall  first  surrender  all  claim  to  such  gratuity  or  pension." 


AlUCY  nSLD  CLE&XS  ACIXNG  AS  COV&I-XASIIAL  &£P0ET£X8. 

Army  field  defies  and  field  clerks  of  the  Qoartemiaster  Oorpa  are  not  entitled 
to  extra  pay  ft>r  aervices  as  oourt-uartlal  reporters  either  white  tn  a  duty 

status  or  when  so  enipioyeil  during  leaves  of  absence  duly  granted  or  in  time 
outside  their  regular  duty  hour& 

OemytroUer  WtxwUk  to  the  Seeretaiy  of  War,  VoTember  16,  19S0: 

I  haTS  your  letter  dated  October  28,  1920,  requesting  decision  of 
the  question  whether  or  not  Army  field  clerks  and  field  clerks  of  the 
Quartermaster  Corps  are  entitled  to  extra  pay  for  services  as  court- 
martial  reporters  when  so  employed  during  leaves  of  absence  duly 
granted,  or  in  time  outside  of  Uieir  regular  duty  hours. 

For  consideration  in  this  connection  you  submit  a  copy  of  para- 
graph 118,  Manual  for  Courts-Martial,  1917,  as  follows : 

"  No  person  in  the  military  or  civil  service  of  the  Government  can 
lawful!^  receive  extra  compensation  for  clerical  duties  performed 
for  a  nulitary  court,  except  as  a  reporter  duly  appointed  or  detailed 


person  m  the  civil  or  military  service  will  be  entitled  to  extra  com- 
pensation for  service  as  a  reporter  unless  such  service  is  rendered  in 
time  outside  of  the  business  hours  of  his  regular  employment  and 
does  not  interfere  with  his  performance  of  his  regular  duties." 

Paraprraph  115  of  said  manual  is  a  repetition  of  para£rrai)h  O^G, 
Army  Regulations,  edition  of  1913,  and  in  substance  is  the  same  as 
the  following  provision  in  the  act  of  Au^aist  24, 1912,  37  vStat.,  nTn : 

**That  hereafter  enlisted  men  may  be  detailed  to  serve  as  steno- 
graphic rej)orters  for  general  conrts-martiaL  courts  o^  inquiry,  miU- 
Su7  commissions,  ana  retiring  boards,  «na  while  so  serving  shall 
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receiTe  extra  pay  at  the  rate  of  not  exceeding  five  cents  for  each  OOA 
hundred  words  taken  in  shorthand  and  transcribiMl,  such  extra  pay 
to  ()e  met  from  the  annual  appropriation  for  expenses  of  courts- 
martial,  and  so  forth." 

Paragraph  987,  Army  Regulations,  1913,  carried  into  paragraph 
118,  C.  M.  Manual,  is  as  follows: 

"987.  No  person  in  the  military  or  civil  service  of  the  Government 
can  lawfully  rect  \e  extra  compensation  for  clerical  duties  performed 
for  a  military  lourt,  except  as  provitled  in  paragraph  980.** 

Section  1705,  Revised  Statutes,  which  has  been  embodied  in  the 
Manual  for  the  Quartermaster  Corps,  edition  of  1910,  as  paragraph 
455,  provides: 

"  No  ofTicer  in  any  branch  of  the  public  seryice,  or  any  other  person 
whose  salary,  pay,  or  eniohmients  are  fixed  by  law  or  regidations, 
shall  receive  any  additional  pay,  extra  allowance,  or  compensation, 
in  any  form  .whatever,  for  the  disbursement  of  public  money^  or  for 
any  other  service  or  duty  whatever,  unless  the  same  is  authorized  by 
law,  and  the  appropriation  therefor  explicitly  states  that  it  is  for 
such  additional  pay,  extra  allowance,  or  compensation. 

Section  1764,  Revised  Statutes,  contains  a  provision  that— 

*^No  allowance  or  compensation  shall  be  made  for  an^r  extra 
*  services  whatever,  which  any  oITk  er  or  clerk  may  be  required  to 
perform,  unless  expressly  autnorized  by  law.'' 

Army  field  clerks  and  field  clerks,  Quartermaster  Corps,  although 
not  commissioned  offi  ers,  are  ''officers*'  in  a  branch  of  the  public 
service  within  the  meaning  of  said  sections  1764  and  1765. 

Se  tion  5  of  the  act  of  May  18, 1920,  41  Stat,  602,  provides: 

**That  Army  field  clerks  and  field  clerks  Quartermaster  Corps, 
whose  total  pay  and  allowances  do  not  exceed  $2,500  per  annum,  shall 

be  paid  an  increase  at  the  rate  of  $240  per  annum :  Provided  fuHhet^ 
That  such  Army  field  clerks  and  field  clerks  Quartermaster 
Corps,  whose  total  pay  and  allowances  exceed  $'J.5()0  but  do  not 
exceed  $2,740  per  annum,  shall  be  paid  such  additional  n mount  as 
will  make  their  total  pay  and  allowances  not  to  exceed  $2,740  per 
annum:  ♦  ♦ 

Under  the  provinons  of  the  act  of  June  5, 1920, 41  Stat.,  955,  Army 
field  clerks  "  shall  be  employed  and  assigned  by  the  Secretary  of  War 
to  the  offices  and  positions  in  which  they  are  to  serve.''  By  said  act, 
41  Stat.,  956,  funds  are  appropriated  for  expenses  of  courts-martial, 
courts  of  inquiry,  military  commissions,  retiring  boards,  and  com- 
pensation of  reporters  and  witnesses  attending  same,  and  expenses  of 
ta^ng  depositions  and  securing];  other  evidence  for  use  before  the 
same,"  during  the  fiscal  year  endin<;  June  30,  1921. 

In  United  States  v.  Km(/,  147  U.  S.,  679,  it  is  said : 

**If  the  statute  increases  the  duties  of  an  oHicer  by  the  addition  of 
other  duties  germane  to  His  office,  he  must  perform  them  without 
extra  oompensation." 
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In  Stanshury  v.  United  States,  8  Wall,  33,  37,  in  speaking  of  the 
act  of  August  23,  1842,  carried  into  the  Bevised  Statutes  as  section 
1765,. the  court  said: 

''The  law  was  passed  to  remedy  an  evil  which  had  existed^  of  de- 

tailinf;  officers  with  fixed  pay  to  perform  duties  outside  of  their  re^M- 
lar  employment,  and  paying  them  for  it,  when  the  Government  was 
entitled,  without  this  douhle  pay,  to  all  their  services.  The  law  pro- 
hibited, and  was  intended  to  do  so,  the  allowance  of  such  claims  as 
these  made  by  public  officers,  for  extra  compensation,  on  the  ground 
of  extra  semoes." 

In  United  Siatet  Saunders^  120  U.  S.,  126,  129,  in  construing 
sections  1763, 1764,  and  1765  of  the  Bevised  Statutes,  the  court  said : 

"We  are  of  opinion  that,  taking  these  sections  all  together,  the 
purpose  of  this  legislation  was  to  prevent  a  person  holding  an  office 
or  appointment  for  which  the  law  provides  a  definite  compensation 

by  way  of  salary  or  otherwise,  which  is  int<*nf1ed  to  cover  all  the 
services  which,  as  such  officer,  he  may  be  called  upon  to  render,  from 
receiving  extra  compensation,  additional  allowances,  or  pay  for  other 
services  which  may  be  required  of  him  either  by  act  of  Congress  or 
by  order  of  the  heaad  of  his  department,  or  in  any  other  mode,  added 
to  or  connected  with  the  re&^ular  duties  of  the  place  which  he  holds; 
but  that  they  have  no  application  to  the  case  of  two  distinct  offices,  . 
places,  or  employments,  each  of  which  has  its  own  duties  and  its  own 
compensation,  which  offices  may  both  be  held  bv  one  person  at  the 
same  time.  In  the  latter  case  he  is,  in  the  eye  of  the  law,  two  officers, 
•r  holds  two  places  or  appointments,  the  functions  of  which  are  sepa- 
rate and  distinct,  and,  accinrdinft  to  all  the  decisions,  he  is  in  such 
case  entitled  to  recover  the  two  compensations.  In  the  former  case 
he  performs  the  added  duties  under  his  appointment  to  a  single 
place,  and  the  statute  has  provided  that  he  shall  receive  no  additional 
compensation  for  that  class  of  duties  unless  it  is  so  provided  by  spe- 
cial legislation.^ 

In  the  MvUett  Cn.<ie,  150  U.  S.,  666,  570,  relating  to  said  sections 
1763,  1764,  and  1765,  the  court  said: 

"  Obviously,  the  purpose  of  Congress,  as  disclosed  bv  these  sec- 
tions, was  that  every  officer  or  regular  employee  of  the  (lovernment 
should  be  limited  in  his  compensation  to  such  salary  or  fees  as  were 
by  law  specifically  attached  to  his  office  or  employment.  *  * 
Such  purpose  forbids  a  recovery  in  this  a  .  ♦  ♦  *.  He  was  em- 
ployed to  render  services  which,  if  not  strictly  appertaining  to  his 
office  or  position,  were  of  the  snme  general  character  and  to  be  per- 
formed at  the  same  place.  No  new  office  was  created;  no  express 
promise  of  payment  was  made;  no  act  of  Congress  in  terms  gave 
authority  to  promise  payment,  or  made  any  provision  or  appropria- 
tion for  compensation.  'The  case  is  one  simply  of  a  claim  for  com- 
pensrition  for  extra  services,  when  no  express  authority  therefor  can 
M  found  in  any  act  of  Congress." 

Inasmuch  as  the  compensation  of  the  offices  held  by  Army  field 
clerks  and  fieM  clerks  of  the  Quartermaster  Corps  is  fixed  by  stat- 
ute, it  can  not  be  diminished  nor  added  to  by  administrative  action 
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(Olavey  United  States,  182  U.  S.,  607).  The  payment  to  them  of 
any' allowance  or  anything  in  the  nature  of  additional  compensa- 
tion, other  than  as  expressly  affixed  to  their  offices  by  statute  is  illegal, 
being  an  expressly  prohibited  act. 

In  4  Asst.  Comp.  Dec,  135,  Mr.  Lurtin  E.  Ginn,  on  September  26, 
t919,  while  he  was  assistant  comptroller  on  duty  in  France,  said: 

^In  the  deciaon  of  this  office  of  August  26,  1918,  2  Asst.  Comp. 
Dec.,  43,  it  was  held  that— 

'* '  The  pay  and  allowances  of  Army  field  clerks  are  fixed  by  law,  and 
there  is  no  antliorizution  of  law  or  specific  appropriation  for  the 
pa\'ment  to  them  of  additional  pay,  extra  allowance  or  compensa- 
tion in  any  form  whatever.' 

Tins  was  the  case  of  an  Army  field  clerk  not  on  leave,  but  I  think 
the  principle  of  that  decision  is  applicable  to  the  case  presented  by 
you.  The  duties  of  reporter  of  thf  proceedinfrs  of  a  general  court- 
martial  are  such  as  could  properly  he  required  of  Mr.  E-tes  under 
his  ai)pointment  as  Army  field  clerk,  and,  such  bein<x  the  case,  in 
order  for  him  to  have  additional  comuensution  for  that  class  of  duties 
provision  by  special  legislation  would  bf  neoessaiy  therefor.  If  the 
duties  could  properly  be  required  of  him  while  on  a  duty  status  they 
could  likewise  be  required  of  him  wliile  on  a  leave  status,  or  rather 
the  assi«]!fnment  of  him  to  them  operated  to  remove  him  from  a  leave 
status  and  to  place  him  on  a  duty  status.  Such  assi^jument  worked  a 
revocation  of  his  leave  for  the  time  being  and  while  in  the  perform- 
ance of  the  duties  so  assigned  him  he  was  on  a  duty  and  not  a  leave 
status. 

The  Gk^vemment  had  a  right  to  ^Ir.  Estes's  services  at  all  times, 

and  unless  specially  authorized  hy  law  or  regulation  made  in  pur- 
suance of  law,  and  an  appropriation  was  explicitly  made  therefor, 
he  could  not  render  any  service  for  the  Government  other  than  that 
of  Army  field  clerk  for  which  he  would  be  entitled  to  compensation. 
I  know  of  no  law  specially  authorizing^  Army  field  clerks  to  act  as 
reporters  on  courts-martial  with  additional  compensation  therefor, 
or  any  appropriation  explicitly  providing  for  additional  compensa- 
tion to  them  while  so  acting." 

Your  question  is  decided  as  follows : 

The  pay  and  allowances  of  Army  field  clerks  and  field  clerks  of 
the  Quartermaster  Corps  are  fixed  by  law  and  there  is  no  authoriza- 
tion of  law  for  the  payment  to  them  of  extra  pay  for  services  as 
eourt-martial  reporters.  3  Comp.  Dec,  654;  4  id.,  12;  11  id,^  886; 
20      223, 683 ;  22  it^.,  260 ;  24  ie^.,  302 ;  25  id.,  654. 


BSTAmat  VAT— VATAL  KBBSETS  VO&CX. 

The  saving  clause  in  section  14  of  the  uct  of  May  18,  1020,  41  Stat.,  604.  applies 
to  the  retainer  pay  of  conflrmed  members  of  the  Naval  Reaerre  Force,  so  as 
to  entitle  tlieni  to  eontlirae  to  receive  retainer  pay  based  on  rates  of  pay  In 
force  prior  to  Hay  18,  1920,  when  greoter  than  retainer  pay  would  be  If 
based  on  rates  proscribed  by  net  of  May  18i  1920,  lo  long  as  they  retain 
■use  ratingB  held  on  May  17, 1020). 
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Comptroller  Wazwlck  to  Eear  Admiral  T.  J.  Cowle,  United  States  Kayy,  If  ovem- 
ber  16,  1920: 

By  reference  of  the  Judprc  Advocate  General,  Navy  Department, 
I  have  your  letter  of  September  13,  1920,  requesting  decision,  as 
follows : 

"Peter  William  Ktenaveas  enrolled  in  the  Xaval  Reserve  Force, 
Class  4,  on  29  July,  1918,  as  mess  attendant,  2nd  class,  and  was 
examined  and  confirmed  in  tiie  rating  of  mess  attendant,  3rd  class, 
on  1  July,  1919. 

In  accordance  with  the  law,  he  has  been  credited  with  retainer 

Say  from  that  date  at  the  rate  of  $1000  per  quarter,  and  from  11 
uly,  19.9,  in  accordance  with  the  C^ompt roller's  decision  of  30 
ISeptemher,  1919,  2G  Comp.  Dec,  2id,  he  has  been  paid  retainer  pay 
at  the  rate  of  $17.50  per  quarter. 

"  In  adjust! n«r  his  accounts  on  the  basis  of  pay  granted  by  the  act 
of  18  May,  1920,  it  was  discovered  that  his  retainer  pay  will  amount 
to  $lo.50  per  quarter,  bein<r  a  reduction  in  the  amount  of  retainer 
pay  he  is  now  receivinfj  of  $1.00  per  quarter. 

"  Section  14  of  the  act  of  18  May,  1920,  U  Stat,  604,  contains  the 
following  provision — 

"'That  nothing  contained  in  this  Act  shall  operate  to  reduce  the 
pay  or  allowances  of  any  officer  or  enlisted  man  on  the  active  or 
retired  list :  Provided,  That  the  allowances  and  f^^tuities  now  author- 
ized by  existing  law  are  not  changed  hereby,  except  as  otherwise 
specified  in  this  Act.' 

"It  is  respectfully  requested  that  a  decision  he  rendered  on  these 
facts,  stating  the  pay  to  which  Ktenaveas  is  entitkHl." 

Since  the  retainer  pay  of  confirmed  members  of  the  Naval  Reserve 
Force  is  affected  by  changes  in  permanent  rates  of  pay  for  the  active 
list  on  and  after  May  18,  1920,  the  retainer  pay  of  such  members  is 
based  on  the  rates  of  pay  prescribed  in  said  act  of  May  18,  1920, 
unless  exempted  by  the  saving  clause  therein. 

The  language  of  said  saving  clause  does  not  expressly  include  the 
Naval  Reserve  Force,  but  it  is  apparent  that  the  purpose  of  said 
clause  was  to  preserve  to  all  men  whose  \rdy  was  affected  by  the 
new  rates  of  pay  prescribed  in  the  act  right  to  former  rates  of 
pay  when  such  rates  are  higher  than  those  prescribed  in  the  act. 
Retainer  pay  is  not  active  pay;  but  since  it  is  l)ased  on  rates  of  pay 
for  the  active  list,  and  consequently  affected  in'  changes  in  suc^h  rates, 
I  am  of  opinion  that  the  saving  clause  in  question  applies  to  the 
retainer  pay  of  confirmed  members  of  the  Naval  Reserve  Force,  and 
that  by  reason  thereof  said  Ktenaveas  is  entitled  to  retainer  pay 
based  on  rates  of  pay  in  force  prior  to  May  18,  1920.  when  same  is 
greater  than  the  pay  prescribed  in  said  act  and  so  long  as  he  retaiub 
the  same  rating  held  on  May  17, 1920. 
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ROVOEABUB  mOSABOl  eBATVITT— OOAST  OTA&D. 

Enlisted  men  of  the  Co&st  Guard  who  reenllat  since  May  17,  1920,  for  two 
yean  or  three  years  within  four  months  of  honorable  discharge  and  whose 
Immediate  prior  service  In  the  Coast  Guard  was  oontlnnoos  for  two  or 

moro  yt^ars  are  entitled  to  honornble  discharge  gratuity  Of  one  month's  pay 
for  each  year  of  the  reenllstmcnt  period. 
Honorable  discharge  gratuity  Is  not  authorized  to  be  paid  to  enlisted  men  of 
Hue  Navy  or  Marine  Corps  who  reenlist  In  the  Coast  Guard  within  four 
months  of  honorable  disdiarge  from  the  Navy  or  Marine  Corps. 

Comptroller  Warwiok  to  the  Secretary  of  the  Treasury,  November  16,  1920: 

I  have  your  letter  of  October  13,  1920,  requesting  decision  relative 

to  the  rights  of  enlisted  men  of  tlie  Coast  Guard  to  honoralde  dis- 
charfre  <rratuity  upon  reenlistin*;  for  one-year,  two-year,  and  tliree- 
year  in  riods,  as  authorized  by  General  Order  No.  60,  of  October  1, 
1920,  as  follows : 

'^If  a  man  who  has  completed  a  one-yen r  enlistment  period  in  the 
Coast  Guard  and  has  received  an  honorable  discharge  reenlist  within 
the  time  limit  which  entitles  him  to  have  his  service  considered  con- 
tinuous, will  he  be  entitled  to  a  gratuity  of  two  months"  pay  if  he 
reenlist  for  a  two-year  period  or  a  gratuity  of  three  months'  pay  if 
he  reenlist  for  a  three-year  period  f 

If  a  man  who  has  completed  two  one-year  enlistment  periods  in 
the  Coast  Guard,  not  continuous,  and  has  received  an  honorable  dis- 
charge at  the  expiration  of  each  of  said  one-year  enlistment  periods, 
reenlist  within  the  time  limit  which  entitles  him  to  have  his  service 
considered  continuous  from  the  beginning  of  his  second  one-year 
enlistment,  wiU  he  be  entitled  to  a  gratuity  of  two  months^  pay  if  he 
reenlist  for  a  two-year  period  or  a  gratuity  of  three  months'  pay  if 
he  reenlist  for  a  three-year  period? 

"  If  a  man  who  has  completed  two  one-year  enlistment  periods  in 
the  Coast  Guard,  continuous,  and  has  received  an  honorable  dis- 
charge at  the  expiration  of  each  of  said  one-year  enlistment  periods, 
reenust  within  tne  time  limit  which  entitles  him  to  have  his  service 
considered  continuous,  will  he  be  entitled  to  a  gratuity  of  two 
months'  pay  if  he  reenlist  for  a  two-year  period  or  a  gratuity  of 
three  months'  pay  if  he  reenlist  for  a  throe-year  period? 

"  If  a  man,  who  has  completed  a  two,  three,  or  four  year  enlistment 

Seriod  in  the  Navy  or  Marine  Corps  and  has  received  an  honorable 
ischarge  at  the  expiration  of  snid  enlistment,  enlist  in  the  Coast 
Guard  within  the  time  limit  which  entitles  him  to  have  service  con- 
sidered continuous,  will  he  be  entitled  to  a  «rratuity  of  one  month's 
pay  if  he  reenlist  for  a  one-year  period,  or  a  gratuity  of  two  months' 
pay  if  he  reenlist  for  a  two-year  period,  or  a  gratuity  of  three  months' 
pay  if  he  reenlist  for  a  three-year  period  ? " 

General  Order  No.  GO  authorizes  enlistments  in  the  Coast  Guard  for 
terms  of  one  year,  two  years,  or  three  years,  at  the  option  of  the  appli- 
cant, and  your  questions  relate  to  riorhts  of  the  men  who  reenlist  for 
two  years  or  three  years  following  previous  service,  continuous  or 
broken,  in  one-year  enlistments. 
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Under  the  act  of  May  18, 1920,  41  Stat.,  008,  enlisted  men  of  the 
Coast  Guard  are  entitled  to  the  same  pay  as  prescribed  by  law  for  en- 
lifted  men  of  the  Navy  of  corresponding  ratings  and  length  of  service 
and  accordingly  their  right  to  honorable  disdiarge  gratuity  is  based 
on  the  same  requirements  that  are  neoesBaiy  to  entitle  f»wlifl*^  men 
of  the  Navy  to  such  gratuity. 

Prior  to  July  11, 1919,  only  men  who  had  been  discharged  at  ex- 
piration of  a  four-year  enlistment  and  reenlisted  again  within  four 
months  for  four  jbbts  were  entitled  to  honorable  discharge  gratuity. 
The  act  of  July  11, 1919, 41  Stat,  134,  authorized,  until  June  80, 1920, 
enlistments  in  the  Navy  for  two,  three,  or  four  years  and  made  all 
laws  applicable  to  four-year  enlistments  apply  to  enlistments  for  two 
or  three  years,  with  proportionate  benefits  upon  discharge  and  re- 
enlistment.  This  provision  was  made  permanent  in  the  act  of  June 
4,  1920,  41  Stat,  886.  Under  said  provision  the  right  of  enlisted 
men  of  the  Navy  to  honorable  discharge  fatuity  accrues  upon  re- 
enlisting  for  a  period  of  not  less  than  two  years  within  four  months 
of  honorable  discharge  at  expiration  of  an  enlistment  for  not  leas 
than  two  years.  27  Comp.  Dec.,  177. 

In  applying  this  principle  to  the  men  of  the  Coast  Guard,  two  or 
more  years  of  oontinuous  service  in  one-year  enlistments  should  be 
deemed  the  equivalent  of  a  two-year  enlistment  in  the  Navy,  and 
therefore  men  of  the  Coast  Guard  who  reenlist  since  May  17,  1920, 
for  two  years  or  three  years  within  four  months  of  honorable  die* 
charge,  and  whose  inunediate  prior  service  was-  continuous  for  two 
or  more  years,  are  entitled  to  honorable  discharge  gratuity  of  one 
month's  pay  for  each  year  of  the  reenlistment  period.  24  Comp. 
Dec,  820,  and  decision  of  October  22, 1920, 27  Comp.  Dec.,  888. 

Accordingly  questions  (a)  and  (b)  are  answered  in  the  negative, 
the  men  not  having  had  two  years  of  continuous  prior  service. 

Question  (c)  is  answered  in  the  affirmative,  the  man  having  had 
two  years  of  continuous  prior  service  immediately  preceding  the  re- 
enlistment. 

Question  (d)  is  answered  in  the  negative.  See  27  Comp.  Dec.,  170, 
and  decirion  dated  October  21, 1920, 27  Comp.  Dec  880. 


&BTZB1SD  PAT  OF  OFFXOSBB  OV  TEl  HATT. 

Tb»  act  of  March  8, 1899. 80  Stat,  1007,  bavlng  aboUahed  tbe  rank  of  commodore 
In  the  Navy  and  also  the  Engineer  Oorpi  of  the  Navy,  antfaorislng  tnnsfer 

ot  the  officers  to  the  line,  section  1481,  Revised  Statutes,  provldinK  that 

officers  of  tlie  Knplnoor  Corps  nftcr  4."  years  of  faithful  ser\'!ce  shall  bO 
retired  with  the  relative  rank  of  comiuodore,  was  thereby  repealed. 

Comptroller  Warwiok  to  the  Seoretary  of  the  Navy,  Bo^ember  16,  IMO: 

I  bave  your  letter  of  July  21,  1920,  requesting  decision  as  to 
wbetlier  Capt.  F.  W.  Bartlett,  United  States  Navy,  will  become 
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entitled  to  the  retired  pay  of  commodore  on  being  oompnlsorily  re- 
tired for  age  after  45  years  of  faithful  service. 

It  appears  that  this  officer  entered  the  Naval  Academy  in  1874 
as  a  cadet  engineer;  was  graduated  in  1878;  remained  in  Engineer 
Corps  of  Navy  until  March  8,  1899;  was  transferred  to  and  com- 
missioned in  the  line  of  the  Navy  under  section  1  of  the  act  of  March 
8, 1899 ;  selected  engmeer  duty  and  has  since  been  in  its  performance ; 
hj»  served  faithfully  for  over  46  years;  held  on  August  15,  1920, 
the  grade  of  captain,  and  on  that  date  was  compulsorily  retind  for 
having  reached  the  age  of  64  years. 

Section  1481,  Revised  Statutes,  rea^ : 

''Officers  of  the  Medical,  Pay,  and  Engineer  Corps,  chaplains, 
professors  of  mathematics,  and  constructors,  who  shall  nave  servea 
faithfully  for  forty-five  years,  shall,  when  retired,  have  the  rela- 
tive rank  of  rommorlorp;  and  officers  of  these  several  corps  who  have 
been  or  shall  be  retired  at  the  ape  of  sixty-two  years,  before  having 
served  for  forty-five  years,  but  who  shall  have  served  faithfully 
until  retired,  shall,  on  the  completion  of  forty  years  from  their 
entry  into  the  service,  have  the  relative  rank  of  commodore." 

The  question  is  whether  Capt.  Bartlett,  by  reason  of  the  saving 
clause  in  the  act  of  March  3, 1809,  30  Stat.,  1007,  and  the  amendment 
thereof  in  tlie  act  of  June  7,  1000,  is  entitled  to  retirement  as  pro- 
vided in  the  act  of  March  3,  1871,  as  embodied  in  section  1481, 
Revised  Statutes. 

Said  act  of  March  3,  1800,  abolished  the  rank  of  commodore  in 
the  Navy,  and  also  abolislio<l  the  Kngineer  Corps,  transferring  the 
officers  thereof  to  the  lino.    8  Comp.  Dec.  843. 

This  office  has  been  orally  informed  that  Capt.  Bartlett  was  placed 
on  the  retired  list  on  August  15.  1020,  with  rank  of  captain. 

The  saving  clause  relative  to  reduction  of  pay  as  amended  by  the 
act  of  June  7,  1900,  31  Stat.,  607,  quoted  in  3'our  letter,  was  intended 
to  prevent  any  commissioned  officer  in  the  Navy  on  March  3,  1890, 
from  being  reduced  in  pay  below  that  pay  to  which  his  then  or 
subsequently  attained  rank  entitled  him  on  that  dntf,  l)ut  was  not 
intended  to  extend  to  cases  of  supposed  or  probable  promotions  that 
might  have  taken  place  if  the  grades  abolished  by  said  act  had 
remained  in  existence.    7  Cornp.  Dec,  2G. 

The  provisions  of  section  1481,  Kevised  Statutes,  so  far  as  it  relates 
to  the  Engineer  Corps,  is  repealed  by  section  26  of  the  act  of  March 
3,  1899,  30  Stat.,  1009,  "  that  all  acts  and  parts  of  acts  so  far  as  they 
conflict  with  the  provisions  of  this  act  are  hereby  repealed."  Upon 
transfer  of  officers  of  the  Engineer  Corps  to  the  line  of  the  Navy 
the  officers  were  no  longer  officers  of  the  Engineer  Corps,  and  their 
services  as  officers  of  the  line,  even  though  assigned  to  engineering 
duties,  does  not  enable  them  to  comply  with  the  requirements  of 
flection  1481,  Bevised  Statutes. 
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CEAHOB  OV  eUDXS  XH  COAST  OVAIB— BIIBCT  07  ftATIVO  OKATOB  IS 

ACT  07  HAT  18,  IMO. 

EiiliHtod  men  of  the  Coast  Guard  whose  ratings  held  prior  to  May  18,  1920,  are 
required  to  be  clianged  by  reaeon  of  tlie  act  of  May  18,  1920,  41  Stat,  60S, 
asBlmllatliig  pay  of  tbe  Goaat  Ouaid  to  tbat  of  fhe  NaT7»  are  entitled  midflr 

the  saving  clause  in  the  same  act  to  continiie  to  rec^ve  the  pay  of  tbm 

Coast  Guard  ratings.  If  to  their  advantajro,  so  long  as  they  retain  the  srnne 
Navy  ratings  which  wero  necessarily  assigned  to  them  under  the  reiiuire- 
ments  of  the  act  until  the  expiration  of  the  enlistments  in  which  serving 
on  May  18,  1920. 

Comptroller  Warwick  to  Capt.  C.  H.  Jones,  United  States  Coast  Ooard,  HoTem- 

ber  16,  1920: 

I  have  your  letter  of  October  20,  1920,  requesting  decision  whether 
you  are  authorized  to  pay  attached  voucher  in  favor  of  S.  Wernerd, 
United  States  Coast  Guard,  for  difference  between  the  pay  of  a 
fireman  in  the  Coast  Guard  (west  coast),  at  $62.40  per  month,  and 
pay  as  fireman,  first  class,  at  $60  per  month,  for  the  period  May  18 
to  31,  1920. 

It  appears  that,  pursuant  to  the  requirements  of  the  act  of  May 
18,  1920,  Wernerd  on  the  date  of  the  act  was  rated  as  fireman,  first 
class,  the  pay  of  which  rating  is  $2.40  less  than  the  pay  he  was 
receiving  as  a  fireman,  west  coast  service,  and  the  question  for  deter- 
mination is  whether  by  reason  of  the  saving  clause  in  said  act  he 
is  entitled  to  continue  to  receive  his  former  rate  of  pay. 

The  act  of  May  18, 1920, 41  Stat,  603,  provides: 

<^  Sea  8.  That  *   *   *  enlisted  men  of  the  Coast  Guard  shall 

receive  the  same  pay,  allowances  and  increases  as  now  are,  herein  are, 
or  hereafter  may  be  prescribed  for  corresponding?  fjrades  or  ratin«rs 
and  lenfrth  of  service  in  the  Navy;  and  the  grades  and  ratings  of 
warrant  ollicers,  chief  petty  ofiicers,  petty  officers,  and  other  enlisted 
persons  in  the  Coast  Guard  shall  be  the  same  as  in  the  Navy,  in  so 
far  as  the  duties  of  the  Coast  Guard  may  require,  *  * 

«  *  •  *  *  «        .  * 

*'Seo.14.  That  nothing  contained  in  this  Act  shall  operate  to 
reduce  the  pay  or  allowances  of  any  officer  or  enlisted  man  on  the 
acUve  or  retired  list:  *  *  *." 

Since  the  rating  of  fireman,  first  class,  was  not  an  authorized 
rating  in  the  Coast  Guard  prior  to  May  18, 1920,  it  is  apparent  that 
the  change  in  Wemerd's  rating  was  made  necessary  by  reason  of  the 
requirement  of  said  act  and  was  made  persuant  thereto,  and  there- 
fore the  provisions  of  the  saving  clause  apply  to  his  case.  Decisions 
dated  July  7,  1920, 27  Comp.  Dec,  15,  and  July  21, 1920,  27  Comp. 
Dec,  76. 

This  saving  clause  preserves  to  the  individual  the  pay  of  the  grade 
or  rating  held  by  him  when  the  act  became  operative  only  so  kng 
as  he  retains  said  grade  or  rating,  and  in  the  case  in  question  entitles 
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Wemerd  to  continue  to  receive  his  former  rate  of  pay  as  fireman, 
so  lun^  as  his  present  ratine;  of  fireman,  first  class,  is  not  changed 
under  the  enlistment  in  which  he  was  serving  on  May  18,  1920.  Upon 
expiration  of  that  enlistment  the  saving  clause  will  no  longer  apply. 

Accordingly  you  are  advised  that,  if  otherwise  correct,  you  are 
authorized  to  pay  the  voucher  in  question*  if  the  pay  stated  by  you 
is  the  total  pay  and  is  not  further  increased  by  permanent  additions 
accruing  under  the  Navy  schedule  of  pay. 


HOVOBABLB  BZ80HABOB  OBATUITT— OOAiT  QVAXD. 

£nll8ted  men  of  the  Coast  Guard  who  lenred  in  the  wur  with  the  German 
Ctovenunent,  discharged  dnce  Movenbar  11,  1918,  before  ezplratlmi  of 
their  fall  enltotment  periods  nnder  provisions  of  the  act  of  Jiilj  11,  1819, 
41  Stat,  189,  beonnie  entitled  to  honornt)le  discharge  gratuity  of  tn^'o  months* 

pay  upon  rpenlistnicnt  in  tlie  Coast  riiiurd  for  two  years  within  four 
months  of  auch  discharge,  to  be  computed  on  the  rate  of  pay  when  dls- 

ch)i  rjied. 

Comptroller  Warwick  to  Capt.  C.  E.  Jones,  XTalted  States  Coast  Guard,  Hovember 

16,  1920: 

I  have  your  letter  of  October  20,  1920,  requesting  decision  whether 
you  are  authorized  to  pay  the  attached  vourher  for  honorable 
disri large  gratuity  in  favor  of  O.  Schroder,  boatswain's  mate,  first 
class. 

Schroder  enlisted  in  the  Const  Ouard  October  4,  1918,  for  the 
period  of  the  war,  not  to  exceed  tlirec  years,  from  which  enlistment 
he  was  honorably  discharged  August  7,  1020,  while  receiving  pay  at 
$110.79  per  month.  He  reenli.sted  October  19,  1020,  for  two  years, 
and  the  question  is  whether  by  reason  of  said  discharge  and  reenlist- 
ment  he  is  entitled  to  two  months'  honorable  discharge  gratuity. 

Under  the  act  of  May  18,  1920,  41  Stat.,  603,  men  in  the  Coast 
Guard  are  entitled  to  honorable  discharge  gratuity  under  the  same 
conditions  that  men  of  the  Navy  are  entitled  thereto,  and  it  was 
held  in  decision  dated  August  18,  1920,  27  Comp.  Dec^  177,  that 
light  to  honor  able  discharge  gratuity  under  the  laws  and  regulations 
prescribed  for  the  enlisted  men  in  the  Navy  is  predicated  on  honor- 
able discharge  received  at  expiration  of  an  enlistment  of  not  less 
than  two  years  and  reenlistment  for  a  period  of  not  less  than  two 
years.  There  is  an  exception  to  this  rule  in  case  of  men  who  served 
in  the  ^^  nr  with  the  (lerman  (Tovemment,  as  provided  in  the  act  of 
July  11, 1919,  41  Stat.,  139,  which  provides  as  follows: 

•**A11  enlisted  men  of  the  Navy  and  Coast  Guard  who  have  served  in 
tVio  war  with  the  rJerman  Government  and  who  may  hereafter  be  dis- 
charged or  who  have  been  discharged  from  the  service  since  Novem- 
ber 11,  1918,  and  before  the  expiration  of  their  full  enlistment  shall 
receive,  under  such  rules  and  regulations  as  the  Secretary  of  the  Navy 
may  prescribe^  an  honorable  discharge  *  * 
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Enlisted  men  of  the  Navy  who  receive  an  honorable  discharge  ac- 
cordinfj  to  said  provision  and  who  reenlist  within  four  months  from 
the  date  of  discharge  are  entitled  Lo  honorable  discharge  grfttuity. 
26  Comp.  Dec.  83. 

Schroder,  having  enlisted  on  October  4,  1918  (prior  to  November 
11,  1918),  for  the  period  of  the  war,  not  exceeding  three  years,  and 
having  been  honorably  discharged  from  said  enlistment  on  August  7, 
1920,  his  period  of  service  falls  within  the  provision  of  the  statute. 

Accordingly  upon  reenlisting  on  October  19,  1920,  for  two  years 
Schroder  became  entitled  to  honorable  discharge  gratuity  of  two 
months'  pay  at  the  rate  he  was  receiving  when  discharged  on  August 
7, 1920. 


UTAIHSE  PAY— FLEET  XASZHE  C0BP8  SE8SKYX. 

Ab  long  as  the  ratings  held  by  transferred  members  of  the  Fleet  Marine  Ck)rps 
Reserve  od  Jnne  80, 1920«  remain  ondiaiiged,  the  Mvtnf  dawe  In  section 
4b  of  Che  act  of  June  4,  1920,  41  Stat,  782,  applies  so  as  to  entitle  them 

to  continue  to  receive  retainer  pay  under  the  net  of  July  11,  1919,  40  Stat, 
110,  whon  ^ronton  than  retainer  pay  would  be  if  computed  on  rates  of  psj 
as  prescribed  by  the  act  of  June  4, 1920. 

Comptroller  Warwlek  to  Ueut  S.  T.  Blrt]ixlcht,-iralted  States  Xaifae  Ctaspt, 
HoTsmher  16,  IMO: 

By  reference  of  the  Judge  Advocate  General,  Navy  Department, 
I  have  your  letter  of  August  31, 1920,  requesting  decision  as  follows: 

"In  view  of  the  following  provision  in  the  act  of  June  4,  1920,  41 
Stat..  762,  entitled  'An  act  to  amend  an  act  entitled  "An  act  for  mak- 
ing lurther  and  more  effectual  provision  for  the  national  defense, 
and  for  other  purpoees'l  u i)p roved  Jone  3, 1916,  and  to  estabiii^  mili- 
tary justice,'  under  section  4b,  enlisted  men.  4th  paragraph,  viz: 

"'That  nothing  in  this  section  sliiill  oponite  to  reduce  the  pay  which 
any  enlisted  man  is  now  receiving,  during  his  current  enlistment  and 
while  he  holds  his  present  grade    *  * 

your  decision  is  requested  as  to  the  correct  rate  of  retainer  pay  the 
following-named  man  is  entitled  to  on  and  after  July  1. 1920: 

First  Sergeant  Albert  M.  Abbott^  class  1  (d)^  Fleet  Marine  Corps 
Resetve,  IH  Sergeant  Abbot f  was  transferred  to  the  Fleet  Marine 
Corps  Reserve  on  May  25,  1020,  after  having  served  more  than  20 
years  on  the  active  list  of  the  U.  S.  Marine  Corps.  He  holds  one 
good-conduct  medal  and  one  good-conduct  medal  bar.  His  average 
mark  in  conduct  for  over  20  vears  is  98  per  cent  of  the  msTimnm.  , 
''His  service  record  is  as  follows: 

XT.  S.  M.  C.  12  Afir.  09  to  11  Apr.  04  D.  of  Bl 

r.  R.  M.  C.  20  Apr.  04  to  2n  Apr.  08  E.  of  E.  Hdd  OODV.  CkFft 

U.  S.  M.  C.  12  May  OS  to  11  May  12  E.  of  a 

V.  8.  M.  C.  12  Mey  12  to  22  May  M  E.  of  IB.  Held  Oodt.  Cknrt 

r.  S.  M.  C.  2  .Tun  10  Tranaferr^  tO 

F.  M.  a  IL  25  May  20. 
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Prior  to  July  1, 1920,  Fint  Sergeant  Abbott  was  paid  ntainer 
pay  at  the  rate  of  $66.07  per  month,  computed  as  follows: 


Om-lwlf  of  101.00  |2«.  50 

Continuous  service   24.00 

Medal  &  bar  r  1.65 

10%  on  above  for  food  eoodnct    0.  IS 


156.27 

htm  iHMpital  flind    .20 


$56.07 

"  In  connection  with  the  foregoing  your  decisions  of  J uly  9,  1920, 
as  modified  August  24, 1920,  case  James  Charles  Burns,  and  of  August 
24, 1920,  in  the  cases  of  Horace  D.  Ueaton  and  others,  have  not  been 
OTerlooked." 

Under  the  art  of  June  4,  1920,  41  Stat.,  761,  on  and  after  July  1, 
1920,  Abbott's  retainer  pay  would  be  computed  as  follows: 


(a)  One-half  of  $53.00  $26.50 

(b)  Lon^TPvity,  40%  of  $53   21.20 

(c)  Medal  &  bar   1.65 

Cd)  10%  OD  (a),  (b),  and  (c)  tor  oondvct  etedit   4.94 


Total    $54.29 


It  is  apparent  that  under  said  act  of  June  4,  1920,  Abbott's  re- 
tainer pay  is  less  than  under  the  act  of  July  11,  1919,  41  Stat.,  110, 
26  Comp.  Dec.,  612,  and  the  question  is  whether  said  saving  clause 
preserves  to  him  right  to  the  higher  pay. 

The  law  provides  that  membership  of  a  transferred  member  of 
the  Fleet  Marine  Corps  Reserve  shall  continue  until  the  man  is  dis- 
charged by  competent  authority.  Act  of  August  29,  1916,  89  Stat, 
BdO  and  693.  Though  such  period  of  membership  is  not  analogous 
to  an  enlistment  in  the  same  sense  that  an  enrollment  is,  yet  in  con- 
templation of  the  purpose  of  the  saving  clause  in  the  act  of  June  4, 
1920,  which  is  to  prevent  any  reduction  in  the  pay  of  the  men  so 
long  as  their  status  remained  unchanged,  it  is  analogous  in  the  sense 
of  being  a  contract  for  service. 

Therefore,  so  long  as  the  ratings  held  by  transferred  members  of 
the  Fleet  Marine  Corps  Reserve  on  June  80, 1920,  remain  unchanged 
the  savmg  ^ause  in  the  act  of  June  4, 1920,  applies  so  as  to  entitle 
them  to  retainer  pay  under  said  act  of  July  11, 1919,  when  same  is 
greater  than  retainer  pay  computed  on  rates  of  pay  as  prescribed 
by  said  act  of  June  4, 1920. 

Accordingly  you  are  advised  that  First  Sergt.  Abbott,  so  long  as 
his  present  rating  in  the  Fleet  Marine  Corps  Reserve  remains  the 
same,  is  entitled  to  retainer  pay  at  the  rate  he  was  receiving  on 
June  80, 1920. 

0S9O9*—21— V0&  n—Si 
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PAY  or  EETIRED  CHIEF  PAT  CLERKS  OF  THE  NAVY. 

To  determine  the  pny  stjitiis  tinder  act  of  Jtily  1,  191S,  40  Stut.,  717,  of  a  re- 
tired pay  clerk,  upon  tcrniinalion  of  nn  iis.si;rnnient  to  active  duty,  the 
oggregale  of  his  active  service  as  pay  clerk  hefore  and  after  reilreiueiu 
aiMl  before  July  1,  1918.  must  be  computed  and  counted  buck  from  Julj 
1, 1018,  the  date  tltus  arrived  at  being  considered  as  the  date  of  his  eoo- 
structlve  appointment  as  pay  clerk.  If  such  date  is  six  years  before  the 
act  of  Marclj  3,  1015,  38  Stat..  04*2,  lie  will  he  considered  as  constructively 
commissioned  chief  p.iy  clerk  on  March  3.  lOlT),  and  six  years"  active 
service,  as  tlius  computed,  ujust  appear  after  March  3,  1915,  to  entitle 
him  to  retired  pay  <tf  a  lieutenant  (Junior  grade)  under  aet  of  Angoat 
29,  1916.  89  Stat,  678;  lacking  this  period  of  active  service,  his  retired 
pay  should  be  computed  on  the  pay  of  an  ensign. 

OenptroUer  Warwick  to  the  Seeretary  of  the  Havy,  Voremher  17,  1990: 

I  have  your  letter  of  October  9, 1920,  requesting  decision  as  to  the 
rate  of  pay  to  which  Chief  Pay  Clerk  F.  K.  Hunt,  United  States 
Navy,  retired,  is  entitled  upon  relief  from  call  to  active  duty. 

The  service  record  of  Chief  Pay  Clerk  Hunt  is  stated  as  showirg 
that  he  was  appointed  a  paymaster's  derk  on  June  14, 1807,  and  re- 
tired September  30, 1911,  with  credit  for  18  years  10  months  and  16 
days  of  active  service.  Since  retirement  and  up  to  December  18, 
1919,  he  has  had  service,  under  recall  to  active  duty,  of  2  years  8 
months  and  21  days. 

It  appears  from  the  papers  with  the  submission  that  the  question 
is  presented  because  of  the  Hansche  eaae^  27  Comp.  Dec.,  128.  The 
decision  in  that  case  was  upon  the  question  of  the  rate  of  acHve  duty 
pay  under  the  act  of  April  10, 1918,  40  Stat.,  516,  of  a  former  pay- 
master's clerk  recalled  to  active  duty,  and  has  no  bearing  upon  (he 
present  case. 

On  April  3,  1919,  Mr.  Hunt  was  permanently  promoted  by  being 
commissioned  a  chief  pay  clerk  on  the  retired  list,  to  rank  from 
July  1,  1918,  and  his  right  to  pay  upon  relief  from  active  duty  is 
controlled  by  the  following  provision  of  the  act  of  July  1,  1918, 
40  Stat.,  717: 

"That  htrcnfter,  durinfi:  (lie  existence  of  war  or  of  a  national 
emergency  declared  by  tlie  President  to  exist,  airy  commissioned  or 
warrant  officer  of  the  Navy,  Marine  Corps,  or  Cloast  Ghiard  of  the 
United  Stafes  on  the  retired  list  may,  in  the  discretion  of  tiie  Sec- 
retary of  the  Navy,  be  ordered  to  active  duty  at  sea  or  on  shore; 
and  any  retired  oHicer  performing  such  active  duty  in  time  of  war 
or  national  enier<:ency,  declared  as  aforesaid,  shall  be  entitled  to 

{)romotion  on  the  retired  list  to  the  grade  or  rank,  not  above  tliat  of 
ieutenant  commander  in  the  Navy  or  major  in  the  Marine  Corps  or 
captain  in  the  Coast  (uiai-d.  and  shall  thereafter  receive  the  pay  and 
allowances  thereof,  which  his  total  active  service  as  an  olTicer  both 
prior  and  sul)sequent  to  retirement,  in  the  manner  rendered  by  him, 
would  have  enabled  him  to  attain  in  due  couise  of  promotion  had 
such  service  been  rendered  couLinuousiy  on  the  active  list  during  the 
period  of  time  last  past*** 
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Oountiiig  the  entire  period  of  aetive  eenrioe  both  prior  and  subse- 
quent to  retirement  up  to  and  including  June  80,  1918,  15  years  1 
month  and  34  days,  as  if  "  rendered-  continuously  on  the  actiTe  list 
during  the  period  of  time  last  past,"  establishes  for  Mr.  Hunt, 
within  the  meaning  of  the  act  of  July  1,  1918,  a  oonstructiye  date 
.  of  appointment  as  a  paymaster's  clerk  as  of  May  7, 1908.  Although 
retired  in  1911,  he  must  likewise  be  regarded  as  oonstructively  on  the 
active  list  as  a  paymaster's  derk  on  the  date  of  the  enactment  of  the 
act  of  March  8,,  1915, 88  Stat,  942,  and  be  deemed  to  have  received  an 
appointment  in  the  Pay  Clerk  Corps  established  by  that  act  Since 
this  would  make  him  constructively  a  member  of  that  corps  with 
over  six  years  of  service  as  a  paymaster's  clerk,  he  must  be  presumed 
to  be  one  eligible  for  commission  as  a  diief  pay  clerk,  which  grade 
must  be  considered  as  his  constructive  grade  under  the  act  of  March 
8, 1915. 

The  act  of  August  29, 1916, 89  Stat,  578,  provides : 

*'  Hereafter  chief  boatswains,  chief  gunners,  chief  machinists,  chief 
carpenters^  chief  sail  makers,  chief  pharmacists,  and  chief  pay  ckarla, 
on  the  active  list  with  creditable  records,  shall,  after  six  years  from 
date  of  commission,  receive  the  pay  and  allowances  that  are  now  or 
may  hereafter  be  allowed  a  lieutenant  (junior  ^rrade),  United  States 
Navy:  Provided,  That  chief  l)oatswains,  chief  <2:unners,  chief  machin- 
ists, chief  carpenters,  chief  sail  makers,  chief  pharmacists,  and  chief 
pay  clerks,  on  the  active  list  with  creditable  records,  shall,  after 
twelve  years  from  date  of  commission,  receive  the  pay  and  allow- 
ances that  are  now  or  may  hereafter  be  allowed  a  lieutenant,  United 
States  Navy." 

From  March  8,  1915,  constructive  date  of  commission  as  a  chief 
pay  derk,  to  December  18, 1919,  the  date  Mr.  Hunt  arrived  home  for 
relief  from  active  duty,  is  4  years  9  months  and  11  days.  This  period 
is  not  sufficient  to  bring  him  within  the  provision  of  the  act  of 
August  29,  1916,  so  as  to  establish  a  ^pay  grade"  of  lieutenant 
(junior  grade). 

You  are  accordingly  advised' that  Mr.  Hunt  is  entitled  to  retired 
pay-  computed  on  the  pay  of  an  ensign. 


OSHE&AL  SUPPLY  SCHEDULE— F&EIOHT  DEDUCTIONS  ON  OOODB  SHIPPED 

TO  IXBLD  SSETICI. 

Under  pamgrapb  12  of  the  General  Supply  S^hodnle,  1921,  r^ulrlng  Govora- 
mCDt  contractors  furnishing  supplies  to  field  services  outside  the  District 
of  Columbia,  whose  prices  quoted  in  the  selie<lule  apply  only  f.  o.  b.  Wash- 
In  ^rton,  D.  C,  to  deduct  the  amount  of  freight  from  shipping  point  to 
WushiDgton,  D.  C.  goods  to  be  delivend  lab.  contractor's  shipping  point 
tor  convejance  to  destliiatloD  on  Qovemment  bUl  of  lading,  tbe  deduction 
of  frelfbt,  wbore  tbo  contractor  bas  more  tban  one  fsctorj  or  plaoo  of 
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tataMn,  dMNild  be  btwd  apon  flw  lowart  ngolw  cHaMIMI  nte  tnm 

that  shipping  point  of  the  contractor  which  Is  the  buls  for  bis  quoted 
f.  o.  b.  Wa.^hln^on  price  to  Washin^oa  and  IMC  MOMMtfUj  the  point  from 
which  the  gooils  are  actually  shipped. 

0«Bptrdl«r  Warwick  te  tke  Secntai7  «f  th»  TtMsuy,  VevoAtr  17,  UM: 

I  haye  your  reference  of  November  5,  1990,  snbmittiiig  for  deei- 
eion  ft  question  presented  to  yon  by  the  Snrgeon  General  Public 
Health  Service  in  his  letter  of  November  2, 1920,  as  follows: 

^  Information  is  r^uested  concerning  the  interpretation  of  Form 
A,  section  12,  of  the  Gteneral  Schedule  of  Supplies,  1921. 
^  Several  dealers  have  complained  in  regara  to  the  freight  deduc- 
tion made  on  their  vouchers  in  accordance  with  the  above  section 
when  supplies  are  ordered  shipped,  *  direct  to  locations  outside  of 
the  District  of  Columbia  on  Government  bill  of  ladinp^.'  This  diffi- 
culty arises  in  cases  where  the  dealer  has  several  warehouses  or 
distribution  points  in  various  sections  of  the  country. 

^The  dealer  generally  makes  shipment  from  the  warehouse  which 
is  nearest  to  tho  point  of  destination  of  the  shipment.  This  reduces 
the  transportation  charges  on  the  Government  bill  of  lading  to  a 
minimum.  But  in  arcordance  with  the  above  section  he  is  required 
to  *  deduct  from  his  invoice  the  amount  of  freight  on  such  consign- 
ment of  goods'  *from  his  shipping  point  to  Washington,  D.  C.' 
This  seems  to  be  an  injustice  to  dealers  who  have  warehouses  dose  to 
Washington  from  which  shipment  could  have  been  made. 

"We  nre  in  receipt  of  a  letter  from  the  Robbins  and  Myers  Com- 
pany regarding  this  particular  matter,  and  we  are  enclosing  a  copy 
of  their  letter  for  your  information.  The  shipment  in  this  case  was 
consigned  to  Oreenville^  S.  C.  The  dealer  lia  several  warehoujBes, 
one  Ming  at  Philadelphia  and  another  at  Charlotte,  North  Carolina. 

made  shipment  from  Charlotte  on  Government  bill  of  lading  and 
must  now  deduct  freight  charges  from  this  point  to  Washington, 
D.  C.  He  could  have  snved  ronsifIernl)le  freight  deduction  for  him- 
self by  shipping  from  Philadelphia,  and  this  would  at  the  same  time 
greatly  increase  the  transportation  charges  on  the  Qovemment  bill 
of  lading,  the  expense  of  which  must  be  borne  by  us. 

"Kindly  advise  us  if  we  are  applying  the  correct  interpretation 
of  the  above  section  by  deducting  the  transportation  chargas  from 
Charlotte,  North  Carolina,  to  Washington,  D.  C,  so  that  we  may 
straighten  out  this  account  and  use  this  case  as  a  precedent  for  future 
application.  Settlement  of  this  aeoouiit  will  be  delnred  awaiting 
your  reply." 

Paragraph  12  of  the  General  Supply  Schedule,  1921,  is  as  follows: 

"•  *  •  Deliveries  in  the  District  of  Columbia,  in  such  quanti- 
ties as  may  be  ordered  from  time  to  time,  must  be  made  within  the 
doors  of  the  storeroom  designated  in  the  order,  at  the  expense  of  the 
contractor.  However,  any  departoient  or  establishment  may  have 
supplies  shipped  direct  from  contractor's  place  of  business  to  loca- 
tions outsifle  of  the  District  of  (^olumbia,  tor  field  services  not  men- 
tioned in  the  Specifications  and  Proposals,  by  ordering  such  articles 
or  materials  to  be  delivered  f.  o.  b.  contractor's  shipping  point,  for 
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conveyance  to  destination  on  Government  bill  of  ladinp:,  providing 
8aid  contractor  does  not  object  to  furnishing  the  supplies  covered  by 
such  order,  but  contractors  shall  be  held  to  honor  all  orders  lor 
direct  shipments  to  field  services  named  in  the  Specifications  and  Pro- 
pMDods  for  the  various  classes  of  supplies.  When  articles  or  mate- 
rials are  ordered  for  delivery  f .  o.  d.  contractor's  factory  or  place 
of  business,  and  the  prices  quoted  in  bid  under  which  such  supplies 
are  to  be  purchased  apply  only  to  the  District  of  Columbia,  the  con- 
tractor shall  deduct  from  his  mvoice  the  amount  of  freieht  on  such 
consi^ment  of  goods,  at  the  lowest  regular  established  rate  from 
his  shipping  point  to  Washington,  D.  C,  as  published  by  the  Inter- 
state Commerce  Commission,  out  in  such  cases  the  contractor  shall 
not  be  required  to  make  said  deduction  unless  the  shipment  involved 
weighs  100  pounds  or  more.** 

The  evident  intent  and  purpose  of  this  provision  of  the  schedule 
is  that  when  prices  are  quoted  f.  o.  b.  Washin^xton,  and  presumably 
the  freight  from  factory  or  place  of  business  to  Washington  has  been 
added  to  the  factory  or  f.  o.  b.  place  of  business  price,  that  freight 
shall  be  deducted  from  the  quoted  price  if  a  shipment  is  accepted  at 
the  factory  or  place  of  business. 

.If  a  contractor  has  only  one  factory  or  place  of  business  from  which 
all  shipments  are  made,  the  application  of  the  paragraph  is  clear, 
but  where  there  are  two  or  more  factories  or  places  of  business  from 
vehich  shipments  may  be  made  its  correct  interpretation  and  appii- 
cation  is  more  difficult. 

I  think  that  the  "shipping  point"  between  which  and  Washington 
the  contractor  is  required  to  deduct  the  established  freight  rate  is 
not  necessarily  the  point  of  actual  shipment  of  any  given  order  but 
the  shipping  point  upon  which  the  f.  o.  b.  Washington  price  is  based. 
The  deduction  if  established  upon  this  basis  remains  constant,  but 
if  based  upon  the  point  of  actual  shipment  it  may  vary  beyond  any 
reasonable  presumption  of  the  intent  of  the  parties;  as,  for  instance, 
if  shipment  in  the  instant  case  had  been  made  from  a  warehouse  in 
San  Francisco  for  delivery,  say,  at  Oakland,  and  the  contractor's 
Washington  price  had  been  based  upon  deliveries  from  the  Phila- 
delphia warehouse  to  Washington. 

Deduction  of  freight  under  this  paragraph  should  be  based  upon 
the  lowest  regular  established  rate  from  that  shipping  point  of  the 
contractor  which  is  the  basis  for  his  f.  o.  b.  Washington  price  to 
Washington.  What  is  that  shipping  point  is  necessarily  a  question 
of  fact  to  be  determined  in  the  cases  as  they  arise.  If  deduction  of  a 
rate  less  than  that  between  the  point  of  actual  shipment  and  Wash 
ington  is  claimed  by  a  contractor  the  burden  of  proof  is  upon  him  to 
show  that  deduction  to  equalize  the  price  with  Washin|^tun  should  be 
based  upon  some  otim  shipping  point* 
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PAY  VOB  MSSAU,  PIHS,  AHS  BABS— HAYY. 

Medals  pins,  and  bars  awarded  to  enlisted  men  for  servlro  In  the  Insular  force 
of  the  Navy  entitle  the  holders  thereof  while  in  the  Kepulur  Navy  for 
general  service  to  the  ndditioual  pay  authorized  by  Executive  order  of  Sei>- 
tmhet  4,  1902,  embodied  In  article  3664,  Naval  Regulations,  and  the  act 
of  May  18k  IMS,  85  Stat,  128. 

-  BeelfiOB  by  Comptroller  Warwick,  Hovember  17,  1980: 

The  Auditor  for  the  Navy  Department  repoited  on  October  11, 
1920,  his  decision,  as  follows: 

"I  have  to  report  for  approval,  disapproval,  or  modification  the 
following  decision  construing  Executive  order  of  September  4,  19<J2 
(G.  O.  Jio.  108,  September  11, 1902K  and  article  8064,  Naval  Kegula- 
tions,  1913,  with  reference  to  the  claim  of  Kegino  Kubio,  now  pend- 
ing in  this  office  for  settlement. 

It  appears  that  Kegino  Kubio  enlisted  in  the  insular  force  of  the 
Navy,  July  11,  1906.  and  was  discharj^ed  July  10,  1910;  reenlisted 
July  11,  1910,  and  was  discharged  July  10,  1914;  reenlisted  July  13, 
1914,  and  was  discharged  July  12, 1918 ;  reenlisted  July  18, 1918,  was 
transferred  to  the  Regular  Navy  for  general  service  July  25,  1919, 
enlistment  changed  to  "duration  of  the  war"  August  25,  1919,  ana 
extended  for  four  years  from  that  date  under  the  provisions  of  the 
act  of  July  11,  1919,  41  Stat.,  139. 

"  Kubino  was  awarded  a  good-conduct  medal  for  his  enlistment 
expiring  July  10, 1914,  while  serving  in  the  insular  force,  and  claims 

Say  for  said  medal  commencing  on  the  date  of  his  transfer  to  the 
Regular  Navy.  He  was  denied  any  compensation  for  his  medal  while 
serving  in  the  insular  force  because  pay  to  holders  of  good-conduct 
medals  was  granted  by  Executive  order  of  8epteml)er  4.  1902.  which 
order  failed  to  make  specific  provision  for  the  insular  force.  See 
MS.  decision  Comptroller  of  the  Treasury,  dated  October  8,  1903, 
and  26  Oomp.  Dec,  428.  The  change  in  claimant's  status  on  July  25, 
1919,  gave  him  the  right  to  receive  additional  compensation  provided 
bj  Executive  order,  and  the  question  arises  as  to  whether  ne  is  en- 
titled to  pay  for  a  medal  awarded  prior  to  his  chan^je  of  status. 
Good-conduct  medals  are  awarded  to  members  of  the  insular  force 
and  members  of  the  Regular  Navr  under  the  same  provision  of  the 
Naval  Kegulations,  article  3664,  the  prerequisite  bein^  a  recommen- 
dation by  the  commanding  officer  for  obenience,  sobriety,  industry, 
courage,  neatness,  and  proficiency,  and  the  fact  that  the  cfaimant  was 
sendng  in  a  branch  of  the  Navy  where  payment  for  the  medal  was 
precluded,  should  not  operate  to  defeat  his  right  to  compensation 
upon  transfer  to  general  service  in  the  Navy  where  payment  for 
medals  is  authorized. 

"  Executive  order  of  September  4. 1902  (G.  O.  No.  108,  September 
11,  1902),  provides  in  part  as  follows: 

Every  enlisted  man  of  the  Navy  shall  receive  seventy-five  cents 
per  month,  in  addition  to  the  pay  of  his  rating,  for  each  good-conduct 
medal,  pin,  or  bar,  which  he  may  heretofore  have  been,  or  shall  here- 
after be  awarded.' 
"Article  3664,  par.  4,  Naval  Regulations,  provides  as  follows: 
***Each  enlisted  man  of  the  Navy,  except  mates,  shall  receive 
seventy-five  cents  per  month,  in  addition  to  the  pay  of  his  rating,  for 
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encb  rrorul  ^on(1nrt  meclnl  pin  or  l)nr  which  he  may  heretofore  have 
been  or  shall  liereafter  be,  awarded.* 

"This  pay  was  increased  10%  by  the  act  of  May  13,  1908,  35  Stat., 
128.  14  Coznp.  l)ec.,  829.  I  am  therefore  of  the  opinion  that  medals, 

pins  and  bars  awarded  to  enlisted  men  for  service  in  the  insular 
force  of  the  Navy  entitle  the  holders  thereof,  while  in  the  Re«^ular 
Navy  for  ijenerni  service,  to  the  a<lditional  pay  authorized  by  the 
Kxecutivc  order  of  September  4.  1002,  embodied  in  aiticle  3G64, 
Naval  Regulations,  and  the  act  of  May  13,  19U8." 

The  decision  of  tlie  auditor  is  approved. 


MASB  BAGOAOB  07  ABMY  0V7ICEE  X.08T  ZK  TSAS8ZT. 

The  provisions  of  the  uct  of  M.irc-h  4.  1015,  3S  Stat,  1077,  extendlDg  right  to 
reimbiirBUDeiit  for  private  proijerty  lost  In  the  military  service  to  cover 
loss  or  damage  to  regulation  allowance  of  baggage  of  offlcers  and  enlisted 

men  of  the  Army  sustained  In  ahipment  under  orders,  do  not  authorise  re- 

Inihursonient  for  hand  l)ap:pipe  of  oftlcers  and  enlisted  men  which  has  never 
been  In  the  custody  of  the  carrier  but  Is  carried  in  the  iumd  and  lost  wbile 
In  custody  of  the  owner. 

Deeltioa  by  C4«vtroUer  Warwiok,  Hovember  17,  1980: 

T.  C.  Musgrave,  major  of  Infantry,  applied  November  4, 1020,  for 
revision  of  the  action  of  the  Auditor  for  the  War  Department  in  dis- 
allowing, by  certificate  of  settlement  No.  53586,  dated  March  24, 1920, 
his  claim  for  $61.85  as  reimbursement  for  the  loss  of  one  pair  silk 
pajamas,  one  silver  cigarette  case,  one  lady's  woolen  dress,  one  pair  of 
shoes,  and  a  reduction  of  $10.25  from  $20.25  claimed  for  one  traveling 
case  and  contents  because  of  loss  under  conditions  hereinafter  set 
forth. 

The  claimant  has  cashed  the  Warrant  for  $28.75  allowed  by  the 
auditor,  and  under  section  8  of  the  act  of  July  31, 1894, 28  Stat.,  208, 
he  has  no  standing  before  the  office  to  secure  a  revision  of  the  settle- 
ment. But  upon  my  own  motion  the  appeal  is  considered  on  its 
merits. 

A  board  of  officers  convened  December  1, 1910,  after  considering 
the  evidence,  found  mi  follows: 

^nNDnfos; 

"(1)  Thp  board  finds  that  on  chanire  of  station  from  Fort  Snclling, 
Minn.,  to  Fort  Riley,  Kansas,  Lieut.  Colonel  T.  C.  Musgrave,  In- 
fantry, lost  one  suit  case  containing  certain  articles  of  personal  effects; 
that  this  suit  case  and  effects,  according  t-o  the  best  obtainable  evi- 
dence, were  lost  durincr  the  detraining  of  the  1st  Battalion,  40th  In- 
fantry, at  Fort  Biley,  Kansaa  ArtLcies  established  to  have  been  lost 
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with  original  cost  price,  date  of  purchase,  time  used,  value  and  valua- 
tion by  board  in  reference  to  cost  price  and  time  used  are  here  listed. 


Prim 
pua. 

Date  of 
purchase. 

Time 
used. 

Condi- 

tlOD. 

Vahia. 

Value  bv 
bovd. 

S25.00 
1100 
37.00 

28.00 
18.00 
7.00 

12,1/17 
0/1917 
«1017 

2,^17 
7/1917 

1  year... 
2inM... 

10  raos, . 
6  mOB... 
2001... 

Good  

Oood.... 
Oood.... 

Good  

Good.... 
Qood«.*« 

lis.  75 

10.  m 

AS 

21.00 
18.50 

4n 

tULn 

SOLS 

21.00 
U.fiO 

aso 
ia« 

1  lout'.pr  tra  .ellnR  case,  w/compl  set  of  toUet 
artlclc-s,  int'hirlinc  UilletteMfety  mOT. 

"  SlOOMMBNlDATIOare. 


"After  due  deliberation  the  board  recommends  that  under  the 
provision  of  Par.  IV,  Bulletin  66,  W.  D.,  1918,  Lt.  Colonel  T.  C. 
Musgrave  be  compensated  for  his  loss  in  an  amount  of  $108.72.  This 
amount  being  20%  increase  over  the  valuation  price  and  time  in 
use.  It  is  realized  b^  the  board  that  the  articles  cannot  now  be 
replaced  at  prices  within  twenty  per  cent  (20%)  of  tiie  prices  in  1917 
when  the  articles  were  purchased." 

These  findings  were  approved  by  the  Secretary  of  War  after  elim- 
inating the  20  per  cent  over  the  valuation  price  at  time  of  loss,  the 
silk  pajamas,  cigarette  case,  dress,  shoes,  and  reducing  the  $20.25 
claimed  for  the  traveling  case  to  $10,  and  the  remainder,  an  amount 
of  $28.76  was  certified  as  being  reasonable,  useful,  necessary,  and 
proper  for  the  officer  while  engaged  in  the  public  service,  in  line  of 
duty  in  the  field,  in  quarters,  or  in  both.  The  auditor  allowed  this 
sum  and  the  officer  contends  that  he  is  entitled  to  the  allowance  recom- 
mended by  the  board  of  officers  and  eliminated  by  the  Secretary  of 
War. 

Maj.  Musgrave,  December  6,  1919,  submitted  a  certificate  to  the 
board  of  officers  for  use  in  the  consideration  of  his  claim  which  reads: 

"Under  competent  orders,  I,  with  my  family,  was  traveling  on  a 
troop  train  with  the  1st  Battalion,  40th  Infantry,  on  change  of  station 
from  Ft.  Snelling,  Minn.,  to  Ft.  Riley,  Kansas.  In  my  possession 
were  three  suit  cases  or  hand  bags  containing  personal  proj^rty  of  my- 
•elf  and  family.  Upon  arrival  at  Ft  Riley,  all  officers  joined  their 
organizations  to  supervise  detraining  and  a  detail  of  enlisted  men 
was  assigned  to  collect  officers'  hand  baggage  and  place  it  on  the  porch 
of  a  certain  building  in  the  post,  under  guard,  to  be  called  for  by 
individual  owners  wlien  at  liberty  to  do  so.  I  later  called  for  my 
property  and  found  a  soldier  on  guard  but  was  unable  to  locate  my 
personal  suit  case.  I  made  a  diligent  search  for  the  property  om 
the  post,  located  the  conductor  and  porter  of  the  train,  and  later 
wrote  an  official  of  the  road  in  charge  of  unclaimed  articles,  but  mm 
unabla  to  gai  any  trace  of  the  miasing  articles  whatever." 
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The  controlling  statute  is  the  act  of  March  4, 1915,  38  Stat.,  1077, 
which  provides  that  the  act  of  March  3,  1886,  23  Stat.,  350: 

"shall  hereafter  extend  to  cover  loss  of  or  damafje  to  the  re^rula- 
tion  allowance  of  bii<;^age  of  officers  and  enlisted  men  sustained  in 
shipment  under  orders,  to  the  extent  of  such  loss  or  damage  over  and 
above  the  amount  recoTerable  from  the  carrier  furnishing  the  trans- 
portation.*' 

The  refusal  of  the  Secretary  of  War  in  the  exercise  of  the  discre- 
tion granted  him  by  the  act  of  March  3,  1885,  to  certify  that  the 
property  hereinbefore  named  was  reasonable,  useful,  or  necessary  for 
the  officer  to  have  while  engaged  in  the  public  service  is  condusive 
on 'the  accounting  officers  of  the  Treasury,  19  Ck>mp.  Dec,  532.* 
Moreover,  none  of  this  property  was  lost  under  any  of  the  conditions 
named  in  the  law,  and  the  allowance  made  by  the  auditor  for  that 
certified  to  by  the  Secretary  was  improper. 

The  property  for  which  the  law  provides  reimbursement  must  be 
the  regulation  allowance,  or  part  thereof,  of  baggage  belonging  to 
officere  or  enlisted  men  lost  or  damaged  in  shipment  under  orders 
by  a  carrier.  Whatever  this  may  include,  it  certainly  does  not  include 
the  hand  baggage  of  officers  or  enlisted  men  which  has  never  come 
into  the  custody  of  the  carrier,  but  is  carried  in  the  hand  and  lost 
while  in  the  co^ody  of  the  owner  himself.  It  can  make  no  difference 
whether  the  <^oer  or  enlisted  man  when  so  carrying  the  baggage  Is 
traveling  on  a  mileage  status  or  with  troops,  for  in  neither  case  la 
the  enstody  of  the  baggage  with  the  carrier. 

Therefore,  the  action  of  the  auditor  in  allowing  $28.75  by  settle- 
ment No.  53586  is  reversed,  and  the  $28.75  is  hereby  disallowed. 


nmUHT  OV  JVDOMSm  AGAIVtT  TBM  WITSB  STATXS. 

Payment  Is  not  aathorlied  of  Interest  on  the  amonmt  of  a  ^ldsmellt  against 

a  collector  of  Intenial  revenue,  which  jiidgraent  provides  for  Interest,  for 
refund  of  Intcnml-rcveuue  taxes  erroneously  assessed  and  collected  from 
date  of  Judgment  to  date  of  Its  payment,  the  court  having  certified  that 
there  was  probable  cause  for  the  action  of  the  collector  and  the  United 
States  bavtaic  tlierefDn  aasnnied  payment  In  acoordanoe  with  the  statute. 

Deoision  by  Comptroller  Warwick,  JTovember  18,  1920: 

Walter  Evans  applied  November  5, 1920,  for  revision  of  the  action 
of  the  Auditor  for  the  Treasury  Department  in  disallowing  by  set- 
tlement No.  151421,  dated  October  23,  1920,  interest  on  $293.22  al- 
lowed by  a  judgment  of  the  United  States  district  court  for  the 
western  district  of  Kentucky  entered  in  favor  of  the  claimant  on 
Jtme  17, 1920,  from  the  date  of  the  judgment  until  it  is  paid. 
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Suit  vrns  brought  by  clfiimant  ap:ainst  the  deputy  and  acting  col- 
lector of  internal  revenue  for  tlie  fifth  district  of  Kentucky  to  recover 
income  tax  on  claimant's  salary  as  Federal  judge,  which  had  hcvii 
assessed  against  and  collected  from  him  by  the  acting  collector.  De- 
murrer to  the  petition  was  sustained  by  the  trial  court.  Evans  v. 
Gore^  2G2  Fed.  Rep.,  550.  The  judgment  upon  which  the  claim  is 
based  rests  upon  a  mandate  of  the  United  States  Supreme  Court  re- 
versing the  judgment  of  tiie  lower  court  with  costs  of  the  upper  court 
to  the  plaintiff.  It  adjudges  to  the  claimant  recovery  of  the  follow- 
ing sums: 

"  1.  The  sum  of  $29.3.22,  with  interest  thereon  at  the  rate  of  6  per 
cent  per  annum  from  this  date  until  paid. 

^%  The  said  sum  of  $49.90,  plaintiff costs  expended  in  the  Su- 
preme Court  of  the  United  States  as  hereinbefore  adjudged,  and 
3.  The  sum  of  $73.05,  plaintiff's  costs  expended  in  this  court" 

The  court  certifies  that  there  was  probable  cause  for  the  act  of  the 
collector  in  collecting  the  amount  of  taxes  assessed  against  the  plain- 
tiff  and  that  he  acted  under  the  direction  of  the  Secretary  of  the 
Treasury  and  the  Commissioner  of  Internal  Revenue. 

Upon  this  judgment  the  plaintiff  made  daim  upon  the  Commis- 
sioner of  Internal  Bevenue  for  $409.18  and  interest  on  $293.22  from 
the  date  of  the  judgment  to  the  date  of  payment.  The  conmiissioner 
allowed  $409.17  on  the  claim,  deducted  the  interest  claimed  and  $0.01 
for  an  error  in  addition,  and  referred  the  claim  to  the  Auditor  for 
the  Treasury  Department  for  settlement.  The  auditor  allowed 
$409.17  on  the  claim  for  which  a  warrant  issued  to  the  claimant  The 
claimant  has  forwarded  the  warrant  to  this  office  requesting  a  re- 
vision of  the  auditor's  settlement  and  a  further  allowance  of  the  inter- 
est provided  for  in  his  judgment 

Unless  a  judgment  expressly  so  provides  there  is  no  obligation  upon 
the  United  States  to  pay  interest  on  taxes  erroneously  assessed  and 
collected  and  subsequently  refunded  on  judgmente  of  the  courts,  21 
Comp.  Dec.,  180, 702.  But  it  is  well  settled  that  such  judgments  may 
lawfully  include  interest  to  the  date  they  are  rendered.  The  rule  has 
been  steted  by  the  United  Stetes  Supreme  Court  in  the  case  of  iVo- 
aUmd  VokuUeer  Boms  v.  Parmh^  229  U.  S.  494,  as  follows : 

"  It  is  true  that  the  United  States  cannot  be  subjected  to  the  pay- 
ment of  interest  unless  there  be  an  authorized  engagement  to  pay  it 

or  a  statute  permitting  its  recovery.  Angarica  v.  Bayard^  127  XL  S. 
251,  260;  United  States  v.  North  Carolina,  136  U.  S.  211,  216.  But 
this  exemption  has  never  as  yet  been  applied  to  subordinate  "fovern- 
mental  agencies.  On  the  contrary,  in  suits  ajrainst  collectors  to  re- 
cover moneys  illegally  exacted  as  taxes  and  paid  under  protest,  the 
settled  rule  is  that  interest  is^  recoverable  without  any  stetute  to  that 
effect,  and  this  althous^h  the  judgment  is  not  to  be  paid  by  the  collec- 
tor but  directly  from  the  Trensnrv.  /^raldne  v.  Van  AradaUf  16  Wall. 
76 ;  MadfiM  vl  BarUk,  1^9  U.  &  694." 
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The  interest  to  which  these  decisions  refer  is  interest  from  the 
date  of  the  illegal  e3nction  to  the  date  of  the  judgment.  Interest  on 
a  judgment  from  its  date  to  the  date  of  its  payment  has  not  been 
allowed.  The  rule  in  such  cases  is  well  stated  by  the  court  in  the 
case  of  B^k  Produce  Co.    HarUon^  212  Fed.  Bep.,  758,  as  follows : 

After  citing  a  long  line  of  judicial  opinions,  including  Enkine  t. 
Fan  AnddU  and  RedfM    BarUUy  the  opinion  fx>ncludes — 

"These  cases  hold  that  a  suit,  such  as  the  present  one,  is,  in  effect, 
one  not  against  the  United  States;  that  it  will  not  be  considered  such 
until  after  final  judgment  and  a  certificate  from  the  trial  miirt  that 
there  was  probable  cause  for  the  collection  of  the  tax ;  tluit  upon 
such  certificate  being  given,  it  becomes  a  claim  apiinst  the  United 
States,  stopping  the  right  to  further  interest,  unless  a  review  of  the 
judgment  oy  an  appellate  court  is  obtained,  in  which  event  the 
judgment  upon  the  mandate  of  the  appellate  court  will  be  treated 
as  a  final  jua^ent,  to  the  rendition  of  which  interest  will  V)c  allowed, 
unless  the  plaintiff  unduly  delays  the  presentation  of  the  claim." 

Section  989,  Revised  Statutes,  provides  that  in  cases  such  as  the 
one  now  in  hand  no  execution  shall  issue  against  the  collector,  but 
that  the  amount  recovered  shall  be  provided  for  and  paid  out  of  the 
proper  appropriation  from  the  Treasury.  Section  8220,  Revised 
Statutes,  authorizes  the  Cionmiissioner  of  Internal  Revenue  to  repay 
to  collectors  any  amounts  which  may  have  been  recovered  from  them 
on  judgments  of  this  character.  The  courts  have  held  .that  such 
payment  may  be  made  by  the  United  States  directly  to  the  plaintiff, 
so  that  when  a  judgment  has  been  rendered  and  the  court  has  certi- 
fied to  probable  cause  the  claim  against  the  United  States  is  complete 
and  interest  will  run  no  longer. 

The  judgment  in  this  case  imdertakes  to  allow  interest  from  the 
date  of  the  judgment  until  it  is  paid.  The  opinions  in  both  the  trial 
court  and  the  appellate  court  are  silent  as  to  allowance  of  interest. 
The  mandate  of  the  Supreme  Court  remands  the  cause  for  further 
proceedings  in  accordance  with  the  opinion,  and  is  also  silent  as  to 
interest.  The  record  shows  that  the  amount  of  the  tax  erroneously 
aitoessed  and  collected  is  $276.47.  This  fact  is  not  specifically  found 
and  stated  in  any  paper  or  instrument  now  before  me.  but  I  assume 
that  the  difference  between  this  erroneous  exaction  and  the  amount 
of  $293i22  allowed  by  the  judgment  represents  interest  from  the  date 
of  the  exaction  to  date  of  judgment  in  accordance  with  the  established 
rule.  Allowance  in  the  judgment  of  interest  from  its  date  to  date  of 
payment  is  contrary  to  the  established  rule,  is  without  authority  of 
law,  and  so  far  as  disclosed  by  the  evidence  with  the  claim  is  not 
supported  by  the  mandate  or  opinion  of  the  Supreme  Court.  The 
auditor^s  action  in  not  allowing  the  said  interest  as  part  of  the  claim 
is  affirmed 
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COiaiUTA.TIO>  OV  EATIOKS— NAVY  HTTKBS  OOBM  (TSIUXS)  MT 

XOSPZIAL  SKIPS. 

Members  of  Nurse  Corps  (female)  of  the  Navy  on  duty  on  a  hospital  ship  who 
are  required  to  maintain  separate  mess  are  oitltled  to  have  their  ratiooa 
commuted  at  the  actual  cost  of  the  ratten  plus  the  various  perceDtages  of 
such  cost,  according  to  the  capaeitr  of  the  hosiittal  Ship  in  which  serving, 

that  correspond  to  the  percentage  increases  over  actual  cost  authorized  by 
Army  Regulations  for  Army  nurses  on  duty  In  general  hospitals  of  vdrlous 
capacities,  the  "  actual  cost  of  ration  "  being  the  actual  coat  to  the  Govern- 
ment of  an  official  Navy  ration  at  the  time  and  place  In  question. 

Comptroller  Warwick  to  the  Secretary  of  the  Navy,  Sovember  18,  1920: 

I  have  your  letter  of  October  7,  1920,  requesting  decision  of  the 
question  proscntcd  by  the  Chief  of  the  Bureau  of  Medicine  and  Sur- 
gery, relative  to  the  commutation  value  of  subsistenoe  for  members 
of  the  Nurse  Corps  (feuiale)  of  the  Navy  when  on  duty  on  a  hos- 
pital ship,  as'follows: 

The  act  of  May  13,  1908,  provides  'That  the  superintendent, 
chief  nurse,  and  nurses  shall  respectiyely  receive  the  same  pay,  allow- 
ances, emoluments,  and  privileges  as  are  now  or  may  hereafter  be  pro- 
vided by  or  in  pursuance  of  law  for  the  Nurse  Corps  (female)  ox  the 

Army.' 

"2.  The  comptroller's  decision  of  December  21,  1912,  held  that 
members  of  tiie  Nurse  Corps  of  the  Navy  when  on  duty  in  a  hospital 
are  entitled  to  conunutation  of  rations  at  the  rate  of  40<  per  day ;  and 

the  authority  dted  for  this  holding  was  the  act  establishing  the  Navy 
Nurse  Corps  and  the  Army  appropriation  act  of  August  24,  1912, 
\vhich  fixed  the  commutation  of  rations  to  nurses  on  duty  in  a  hos- 
pital at  400  per  day. 

3.  The  Changes  in  Army  Kegulations,  No.  82,  approved  Novem- 
ber f^ldl^i as  follows: 

While  sick  in  hospital  the  ration  of  enlisted  men,  of  applicants 
for  enlistment,  of  civilian  employees  who  are  entitled  to  suosistencs 
jat  public  expense,  and  of  prisoners  will  be  commuted  i  i  follows : 

"'For  all  hospitals  for  tuberculosis  patients,  regardless  of  bed 
capacity,  at  tlie  actual  cost  of  the  ration  plus  60  per  cent. 

For  other  hospitals:  Those  having  a  bed  capacity  of  100  or  less, 
at  the  actual  cost  of  the  ration  plus  50  per  cent ;  those  having  a  capa- 
city of  more  than  hut  loss  than  500,  at  tlie  actual  cost  of  the 
ration  plus  40  per  cent ;  those  having  a  capacity  of  500  or  more,  but 
less  than  1,000,  at  the  actual  cost  of  the  ration  plus  30  per  cent;  those 
having  a  capacity  of  1,000  or  more,  at  the  actual  cost  of  the  ration 
plus  S5  per  cent 

" '  The  ration  of  members  of  the  Nurse  Corps  on  duty  in  hospital 
will  be  commuted  at  the.  rate  applicable  to  patients  therein.' 

"4.  The  Army  appropriation  act  for  the  fiscal  year  ending  June 
30.  1920,  under  the  heading  *  Subsistence  of  the  Army'  provides: 

" '  For  payments ;  ♦  •  ♦  of  the  regulation  allowance  of  commu- 
tation in  lieu  of  rations  to  enlisted  men  on  furlough,  enlisted  men 
and  male  and  female  nurses  when  stationed  at  places  where  rations 
in  kind  can  not  be  economically  issued.  *  *  \ 
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*  For  payment ;  *  *  *  of  the  regulation  aUovfane$  of  oomnm* 

tation  in  lieu  of  rations  for  members  of  the  Nurse  Corps  (female) 
while  on  duty  in  hospital,   *   *  *.' 

"5.  Paragraph  122.3,  Army  Kefriilation,  changed  by  Changes  in 
Army  Regulation  No.  108,  suDparagraph  e{())  states: 

'^^To  members  of  the  Army  r^urse  Corps  when  on  detached  senice 
and  when  rations  in  kind  can  not  be  issued  to  them,  commutation 
of  rations  will  be  paid  at  the  rate  of  $2.50  per  day.' 

"  6.  The  Comptroller  in  his  decision  dated  April  28, 1919,  25  Comp. 
Dec,  835,  states  that  the  decision  which  fjave  to  members  of  the 
Nurse  Corps  of  the  Navy  the  same  rates  allowed  to  members  of  the 
Army  Nurse  Corps,  when  not  furnished  rations  in  kind,  is  not  to  be 
interpreted  as  extending  to  members  of  the  Nurse  Corps  of  the  Navy 
the  ngfat  to  commutation  of  rations  at  the  rate  provided  per  day 
where  a  mess  is  maintained  by  the  nucses  in  lieu  of  accepting  or 
being  furnished  rations  in  kind. 

"7.  The  various  personnel  attached  to  the  hospital  ship  are  re- 
ouired  to  maintain  separate  messes.  It  is  accepted  that  the  proper 
oiet  for  members  of  tne  Nurse  Corps  is  different  from  the  diet  pro- 
▼ided  others  attached  to  the  hospitaL  (See  Army  Regulations,  para- 
graph 1220,  subparaf^raph  h.  changed  by  Changes  in  Army  lUgula- 
tions  No.  108,  approved  August  14,  1920.) 

**8.  The  U.  S.  hospital  ship  Relief  has  an  official  bed  capacity  of 
500.  The  nurse  personnel  attached  to  the  ship  will  be  one  cnief 
nurse  and  nine  nurses.  In  order  that  these  nurses  may  establish  and 
maintain  a  proper  mess,  the  bureau  recommends  that  the  Comp- 
troller of  the  Treasury  be  requested  to  render  a  decision  relative  to 
the  commutation  value  of  subsistence  for  members  of  the  Navy  Nurse 
Corps  on  duty  in  a  hospital  ship  wliere  they  will  not  receive  sub- 
sistence in  kind  from  the  Gk>Yemment,  but  will  maintain  a  separate 
mess." 

Under  the  act  of  May  13, 1908,  35  Stat,  146,  members  of  the  Nurse 
Corps  (female)  in  the  N;iw  are  entitled  to  the  same  allowances  for 
commutation  of  rations  as  members  of  the  Nurse  Corps  (female)  in 
the  Army,  subject  to  the  same  circumstances  and  conditions  that 
entitle  Army  nurses  to  such  allowance. 

Duty  on  hospital  ships  of  the  Navy  is  analogous  to  duty  in  gen- 
eral hospitals  in  the  Army,  and  therefore  the  Army  regulations 
quoted  in  your  letter  as  further  amended  by  Changes  in  Army  Regu- 
lations No.  99,  dated  December  27,  1919,  apply  in  cases  where  nurses 
on  hospital  ships  are  required  to  maintain  a  separate  mess. 

Accordingly  you  are  advised  that  in  the  specific  case  presented  the 
U-  S.  hospital  ship  Relief  having  an  official  bod  capacity  of  500,  the 
nurses  on  duty  on  said  ship  who  subsist  themselves  in  the  manner 
indicated  in  your  letter  are  entitled  t^j  have  their  rations  commuted  at 
the  actual  cost  of  the  ration  plus  30  per  cent  of  such  cost.  "Actual 
cost  of  ration,"  as  contemplated  in  said  regulation,  is  the  actual  cost 
to  the  Government  of  an  oHicial  Navy  ratiou  at  the  time  ^d  place 
in  question. 
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TBBMINATION  OF  TEMPORARY  WARRANTS  OF  ENLISTED  MEN  OF  THI 
ARMY— EFFECT  OF  SAVING  CLAUSE  IN  ACT  OF  JUNE  4,  1920. 

The  permnnont  warrant  of  an  enlisted  man  of  the  Army  Is  not  vacated,  but  If 
only  held  In  abeyance,  by  issuance  of  a  temporary  warrant  of  a  higher 
grade,  and  wlicn  the  prade  held  under  temporary  warrant  is  terminated 
the  pay  of  tlie  i>ermuuuiii  grade  is  restored  witliout  the  necessity  of  an- 
other  appdntment ;  hence  an  enlisted  man  whose  temporary  warrant  tmnl* 
nated  June  80,  1920,  Is  entitled,  by  reason  of  the  saving  danse  In  the  act 
of  June  4, 1920,  41  Stat,  702,  to  receive  from  July  1,  1^,  the  pay  of  his 
permanent  prade  iindor  warrant  held  previous  to  IssiiMiire  of  temporary 
warrant,  if  greater  than  pay  prescribed  for  the  assimilated  grade  assigned 
him  under  act  of  June  4,  ld20,  during  enlistment  in  which  serving  on  June 
4,  1920,  and  while  he  holds  such  permanent  grade. 

Comptroller  Warwick  to  Capt  S.  0.  Morton,  United  States  Amy,  VoTenber  18, 

1920: 

The  papers  in  the  case  of  William  J.  Henry,  a  staff  sergeant,  Medi- 
cal Corps,  United  States  Army,  containing  a  request  for  decision 
whether  you  are  authorized  to  pay  attached  voucher  for  difference 
of  pay  from  July  1,  1020,  to  October  31, 1920,  were  received  in  this 
office  on  November  12,  1920. 

From  December  2,  1919,  the  date  of  his  reenlistment,  claimant  has 
been  serving  in  his  third  enlistment  period.  During  the  period  cov- 
ered by  his  claim  he  was  serving  in  his  second  quinquennium,  and 
from  his  statements  it  seems  he  was  paid  at  rate  of  $58.50  per  month. 
Prior  to  July  1,  1920,  his  permanent  warrant  was  that  of  sergeant, 
first  class,  Medical  Department,  and  he  held  a  temporary  warrant  as 
hospital  sergeant  which  entitled  him  to  pay  under  section  4  of  the 
act  of  May  18,  1920,  41  Stat.,  C02,  and  prior  acts  of  Congress,  at  the 
rate  of  ($79  plus  $15.80)  $94.80  per  month.  On  June  30,  1920,  his 
temporary  warrant  expired  and  he  reverted  to  his  permanent  grade 
of  sergeant,  first  class,  Medical  Department,  the  pay  of  which  grade 
under  the  act  of  May  18, 1920,  and  prior  acts,  was  ($64  plus  $12.80) 
$76.80  per  month. 

Under  the  provisions  of  section  4b  of  the  act  of  June  4,  1920,  41 
Stat.,  761,  as  sergeant,  first  cliiss,  he  was  designated  as  staff  sergeant 
and  placed  in  the  third  grade,  effective  July  1,  1920.  See  War  De- 
partment General  Orders,  No.  36,  of  June  19,  1920.  Under  the 
provisions  of  section  4b  the  pa}'  of  an  enlisted  man  of  the  third 
grade  of  over  5  and  less  than  10  years  of  service,  beginning  with 
July  1, 1920,  was  at  the  rate  of  ($45  plus  $4.50  plus  $9)  $58.50  per 
month. 

Paragraph  274,  Army  Begulatious,  1913,  provides: 

A  warrant  issued  to  a  noncommissioned  officer  is  his 

personal  property.  Warrants  need  not  be  renewed  in  cases  of  reen- 
listment in  the  same  company  (if  reenlistment  is  made  the  day  fol- 
lowing the  day  of  discharge,  but,  unless  otherwise  ordered   ^   *  *t 
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will  remain  in  loroe  until  vacated  by  promotion  or  redaction,  each 
reenlistment  and  continuance  to  be  noted  on  the  warrant  *  * 

  • 

The  permanent  warrant  is  not  vacated,  but  is  held  in  abeyance,  by 
the  issuance  of  a  temporary  warrant  of  a  higher  grade.  So  long  as 
the  latter  is  in  force  the  enlisted  man  is  entitled  to  pay  as  of  the 
higher  grade,  and  when  it  terminates  the  pay  of  the  permanent  grade 
18  restored* 

In  Circular  Letter  Ko.  84,  War  Department,  S.  G.  O.,  dated  June 
28,  1920,  the  following  instructions  relative  to  termination  of 
emergency  warrants  of  noncommissioned  officers,  Medical  Depart- 
ment, Re^lar  Army,  on  June  30,  1920,  and  their  assimilation  on 
July  1, 1920,  under  the  provisions  of  section  4b  and  War  Department 
G.  O.  No.  36,  to  grades  equivalent  to  their  permanent  grades,  are  pro- 
mulgated : 

War  Department,  A.  G.  O.,  June  18,  1920— To  the  Surgeon  Gen- 
eral. 

"  1.  All  appointments  of  noncommissioned  officers  other  than  per- 
manent appointments  in  the  Medical  Department  will  be  terminated 
as  soon  as  practicable. 

2.  £acn  noncommissioned  officer  who  formerly  held  a  permanent 

appointment  and  wliose  advanced  temporary  rank  is  now  terminated 
Tinder  the-e  in-tnictu  ris  will  be  issuecl  a  warrant  of  appointment  to 
his  former  grade,  such  warrant  to  date,  for  purposes  or  rank  only,  as 
of  date  of  his  original  appointment  to  the  grade;  provided  such  non- 
commissioned officer  has  not,  as  a  result  of  examination,  been  already 
appointed  to  a  permanent  ^rade  hiprher  than  that  of  his  former  per- 
manent grade.  It  is  believed  that  sucli  warrants  should  accompany 
the  notification  of  the  terminal  on  of  the  emergjency  warrant. 

3.  The  provisions  stated  in  par.  5,  2nd  in^l.,  providing  that  a 
limited  number  of  vacancies  be  retained  in  all  grades  to  be  filled, 
after  examination,  by  noncommissioned  officers  now  holding  com- 
missions are  approvea. 

"  4.  The  above  instructions  do  not  apply  to  enlisted  personnel  of  the 
Medical  Department  assigned  to  the  Veterinary  Corps. 
**  By  order  of  the  Secretary  of  War:" 

The  action  of  the  War  Department  on  June  30,  1920,  in  the  case  of 
William  J.  Henry  restored  him  to  the  permanent  grade  held  by  him 
under  the  reenlistment  of  December  2,  1919,  which  by  assimilation  on 
July  1,  1920,  was  the  third  grade  established  by  section  4b.  The 
issuance  of  a  new  warrant  of  appointment  to  his  former  grade  was 
not  necessary. 

The  claim  in  this  case  being  based  on  the  saving  clause  in  section  4b 
5ft  for  difference  of  pay  from  July  1  to  October  31,  1920,  at  the  rate  of 
($76.80  less  $58.50)  $18.30  per  month,  being  difierence  of  pay  be- 
tween the  pay  of  his  permanent  prade  of  sergeant,  first  class,  as  pre- 
scribed by  the  act  of  May  18,  1920,  and  prior  acts,  and  that  of  the 
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asBiiDilated  grade  of  staff  sergeant,  the  third  grade  as  prescribed  hj 
the  act  of  June  4, 1920. 

I  am  of  the  opinion  that  this  enlisted  man's  reversion  to  his  perma- 
nent grade  on  June  30, 1920,  was  not  a  change  of  grade  within  the 
meaning  of  the  saving  clause  in  section  4b.  He  held  the  permanent 
warrant  prior  to,  on,  and  afteCf  June  4, 1920,  which,  within  the  mean- 
ing of  the  saving  clause,  was  equivalent  to  holding  ''his  present 
grade."  . 


XXLBAOX— OmcnSBS  OV  VAYAL  SBSSBVB  VOBOX  BXIXXTID  IBOK 

AOTZVX  PUTT. 

An  officer  of  the  Naval  Reserve  Force  relieved  from  active  duty  and  ordered  to 
his  home  occniiies  a  situation  analogoos  to  a  retired  nava]  olBoer  leleued 
from  active  duty  and  Is  accordingly  entitled  to  mileage  to  his  homsb  pNh 

Tided  the  Journey  is  performed  in  obedience  to  orders  within  a  reasonable 
time  after  date  of  release  from  active  doty.  20  Gomi».  Dec,  639  overruled. 

Seoisloa  hj  OomptrOIIer  Warwiek»  Hovenher  10,  ISSO: 

James  Harrower,  ensign,  United  States  Naval  Reserve  Force, 
applied  June  22,  1920,  for  a  revision  of  the  action  of  the  Auditor 
for  the  Navy  Department  in  disallowing,  by  settlement  (case  No. 
190358),  dated  May  28, 1920,  his  daim  for  mileage  from  New  York, 
N.  T.,  to  San  Francisco,  Calif.,  upon  his  release  from  active  duty 
under  orders  dated  June  14, 1919,  reading  as  follows: 

"  1.  Tou  are  hereby  detached  from  all  duty  ^ou  are  performhig  in 
the  office  of  the  supervisor,  U.  S.  Naval  Auxiliary  Reserve,  SoutJi 
and  Whitehall  Streets,  Xew  York,  N.  Y.,  and  will  proceed  immedi- 
ately to  your  home  at  430  28th  Ave.,  San  Francisco,  Calif.,  and  on 
June  19,  1919,  you  will  consider  yourself  relieved  from  all  active 
duty  in  the  U.  o.  Naval  Reserve  Force.  You  are  free  to  accept  any 
employment  you  may  desire,  except  that  you  are  prohibitea  from 
joining  any  other  branch  of  the  military  service.  You  are  not  dis* 
charged  from  the  U.  S.  Naval  Reserve  Force,  but  continue  as  a 
memoer  thereof  on  inactive  duty. 

"2.  You  are  not,  however,  subject  to  the  laws  and  re^:^lations  for 
the  government  of  the  Ke^ular  Navy  except  during  such  time  as  you 
may  be  placed  on  the  active  list  at  your  own  request  or  during  such 
other  time  as  the  Secretary  of  the  Navy  may  authorize  you  to  wear 
the  uniform. 

"3.  You  will  be  ronuired  to  keep  the  supervisor  informed  of  any 

chancre  of  your  mail  address  or  residence. 

4.  Til  is  ()i^)portunity  is  taken  to  thank  you  for  your  faithful  and 
patriutic  services  during  your  period  of  duty." 

The  auditor  disallowed  the  claim  for  reasons  as  follows : 

*•  Claimant  was  detached  from  duty  at  the  Naval  Auxiliary  Re- 
serve, New  York,  on  June  14,  1919,  and  ordered  to  proceed  imme- 
diately to  his  home  at  ifii'M)  2Hth  Ave.,  San  Francisco,  California, 
and  that  on  June  19y  1910,  he  would  consider  himself  relieved  from 
all  active  duty. 
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^  He  was  paid  in*  full  as  ensign  from  June  14  to  June  19, 1919,  as 
shown  by  tne  rolls  of  the  Naval  Auxiliary  Seserve  covering  the 

period  or  his  claim. 

"  He  did  not  arrive  at  his  home  until  June  23,  1910,  a  lapse  of  nine 
days  following]:  detachment  at  New  York,  which  time  is  in  exce^^.s  of 
the  time  allowed  by  Navy  Eeguiation  #702  under  ^proceed  iumie- 
diately '  orders." 

It  has  been  held,  26  Comp.  Dec,  639,  that  under  article  702, 
Naval  Instructions,  1913,  and  the  terms  of  his  order  it  was  incum- 
bent upon  cliiimant  to  make  the  journey  to  his  home  within  12 
hours  exclusive  of  travel  time  from  receipt  of  orders.  This  provi- 
sion of  the  Naval  Instructions,  intended  for  the  permanent  personnel 
of  the  Navy,  is  enforced  by  the  Navy  by  cliarging  any  delay  greater 
than  that  allowed  by  the  regulations  to  the  officer  as  leave  of  absence 
and  such  other  disciplinary  action  as  the  case  may  require.  In 
the  case  of  a  reserve  officer  being  released  from  active  duty  it  was 
held  that  the  terms  of  his  order  relieving  him  from  active  duty  are 
inconsistent  with  a  grant  of  leave  of  al)senco.  and  it  was  accordingly 
held  that  where  travel  was  not  performed  witliin  the  time  limit  fixed 
by  the  regulations  the  active  duty  status  of  such  officers  termi- 
nated with  their  actual  detachment  from  active  duty,  and  that  they 
were  not  thereafter  entitled  to  mileage  for  the  performance  of  the 
journey  directed  by  their  orders.  The  basis  of  tliat  decision  is  stated 
as  follows : 

**  Officers  of  the  Naval  Reserve  Force,  under  the  provisions  of  the 

act  of  August  29,  1916,  39  Stat.,  588,  establishing  that  force,  have 

no  right  to  mileage  separate  and  apart  from  pay  for  active  duty, 

since  under  that  statute  their  right  to  the  pay  and  allowances  of 

officers  of  the  Navy  is  expressly  dependent  upon  their  status  of  active 

doty  in  the  Navy.  Whenever'their  status  of  such  active  duty  ceases, 

all  rig^its  as  to  pay  and  allowances  that  attach  by  reason  of  that 

status  caase  also,  and  it  follows  that  unless  official  travel  under  orders 

is  performed  by  them  while  in  a  status  of  active  duty  no  right  to 

mileage  attaches  by  reason  of  such  travel.'' 

• 

The  esse  under  review  was  disaUowed  by  the  auditor  under  the 
authority  of  that  decision,  and  its  correctnese  is  brong^  in  question 
by  this  application  for  revision.  The  act  of  August  39, 191t(,  89  Stat., 
588,  provides  in  part  as  follows : 

Enrolled  members  of  the  Naval  Reserve  Force  shall  be  subject 
to  file  laws,  regulations,  and  orders  for  the  government  of  the  Regu- 
lar Navy  onlv  during  such  time  as  they  may  by  law  be  required  to 
serve  in  the  Navy,  in  accordance  with  their  obligations,  and  when 
on  active  service  at  their  own  request  as  herein  provided,  and  when 
employed  in  authorized  travel  to  and  from  such  active  service  in  the 
Navv.   ♦  • 

'^All  members  of  the  Naval  Beserve  Force  shall,  when  actively 
employed  as  set  forth  in  this  Act,  be  entitled  to  the  same  pay,  allow- 
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ances,  grataities,  and  other  emoluments  as  officers  and  enlisted  men 
of  the  naTal  semce  on  active  duty  of  oorrespondin^  rmnk  or  rat- 
ing and  of  the  same  len^h  of  service.  When  not  actively  employed 

in  the  Navy,  members  of  the  Naval  Reserve  Force  shall  not  be  enti- 
tled to  any  pay,  bounty,  {gratuity,  or  pension  except  as  expressly 
provided  for  members  of  the  Naval  Keserve  Force  by  the  provisions 
of  this  Act." 

The  following  provisions  are  also  found  in  the  act  of  July  1, 1918, 
40  Stat,  712 : 

Members  of  the  Naval  Reserve  Force  when  employed  in  active 
service,  ashore  or  afloat,  under  the  Navy  Department  shall  receive 
the  same  pav  and  allowances  as  received  by  the  officers  and  enlisted 
men  of  the  Regular  Nav;^  of  the  same  rank,  grades,  or  ratings  and 
of  the  same  length  of  service,  which  shall  include  service  in  the  I^avy, 
Marine  Corps,  Naval  Reserve  Force,  Naval  Militia,  National  Naval 
Volunteers,  or  Marine  Corps  Beserve. 

"  Enrolled  members  of  the  Naval  Reserve  Force  when  in  active 
service  shall  be  subject  to  the  laws,  reticulations,  and  orders  for  the 
^vernment  of  the  Regular  Navy,  and  the  Secretary  of  the  Navy  may, 
in  his  discretion,  permit  the  members  of  the  Naval  Reserve  Force 
to  wear  the  nniiorm  of  their  respective  ranks,  grades,  or  ratings 
while  not  in  active  service,  and  sucn  members  shall,  for  an^  act  com- 
mitted by  them  while  wearing  the  uniform  of  their  respective  ranks, 
grades,  or  ratin^rs.  )^e  subject  to  the  laws,  regulations,  and  orders  for 
the  government  of  the  Regular  Navy.** 

Under  either  of  these  provisions  of  law  a  reserve  officer  on  active 
duty  is  entitled  to  the  same  allowances  as  an  officer  of  the  regular 
Navy  of  the  same  rank  and  length  of  service  in  the  same  situation. 
Under  the  act  of  August  29,  1916,  a  reserve  officer  is  subject  to  the 
laws,  regulations,  and  orders  for  the  government  of  the  Navy  when 
employed  in  authorized  travel  to  and  from  such  active  service  in  the 
Navy,''  and  under  the  act  of -July  1, 1918,  reserve  officers  are  so  sub- 
ject "for  any  act  committed  by  them  when  wearing  the  uniform 
of  their  rank.''  When  relieved  from  active  dutj.  such  officers  are 
members  of  the  Naval  Reserve  Force  on  inactive  duty,  they  may  be 
placed  on  active  duty  with  their  consent  in  time  of  peace,  40  Stat., 
710,  and  *^in  time  of  war  or  national  emergency**  may  be  required 
to  perfonn  active  service. 

Upon  an  order  to  active  duty  and  relief  therefrom  an  officer 
of  the  Naval  Beserve  Force  approximates  the  status  of  an  officer  of 
the  regular  Navy  on  the  retired  list.  Such  an  officer  is  only  entitled 
to  mileage  for  travel  under  competent  orders  when  on  active  duty ; 
he  is  entitled  upon  retirement,  under  orders  to  proceed  to  his  home, 
to  mileage  thereto  if  travel  is  performed  within  a  reasonable  time 
thereafter,  18  Comp.  Dec.,  634;  and  when  relieved  from  a  tour  of 
active  duty  performed  after  retirement  he  may,  on  the  approval  of 


Digitized  by  Google 


DBdSIOKS  OF  THE  OOUFTROIXjBB. 


481 


the  Navy  Dopurtment,  delay  for  a  limited  time  in  proceeding  to  his 
home  and  retain  his  right  to  mileage  thereto,  25  Conip.  Dec,  985, 
although  he  is  not  entitled  to  active-duty  pay  when  performing  the ' 
travel  so  deferred. 

While  the  question  is  not  entirely  free  from  doubt,  on  a  further 
consideration  I  am  of  opinion  that  the  situation  of  Naval  Reserve 
officers  relieved  from  active  duty  and  ordered  to  their  homo  is  analo- 
gous to  tliat  of  an  ofticer  of  the  Tvogular  Navy  on  the  retired  list  on 
active  duty:  that  his  right  to  active  duty  pay  is  governed  by  the 
terras  of  his  order;  and  that  his  right  to  mileage  is  not  prejudiced 
or  forfeited  so  long  as  the  journey  as  perforn\ed  indicates  a  per- 
formance in  obedience  to  his  orders  by  a  dehiy  whicli  were  he  on 
active  duty  would  constitute  a  violation  of  paragraph  702,  Naval 
Instructions. 

Accordingly  the  decision  of  February  9.  1920,  26  Comp.  Dec,  639, 
is  overruled.  The  action  of  the  auditor  in  the  present  case  is  re- 
▼ersed. 


SSTZ&SS  PAT  OV  ZSUBTXD  JCXV  OJt  IHX  HAVY. 

m 

■nllsted  men  of  the  Navy  who  wore  not  on  active  duty  diirinf;  the  period  from 
July  11.  iniO.  to  Jmio  80.  19'_'0.  inclnslvp.  are  not  entitled  to  crwllt  for  the 
war  Increase  of  pay  autlinri/.ed  by  the  act  of  July  11,  1918,  41  Stat,  140, 
In  computing  their  pay  on  the  retired  list. 

J>ecislon  hj  ConptroUer  Warwick,  Hovember  20,  1820: 

Williun  Alexuider  Schulz,  musician,  firat-class,  United  States 
NaT/,  retired,  applied  October  18, 19S0,  for  a  revision  of  the  action 
of  the  Auditor  for  the  Navy  Department  in  disallowing,  by  settle- 
ment, case  No.  1087(}5,  dated  May  29, 1920,  his  claim  for  increase  in 
pmy  granted  by  the  act  of  July  11, 1910. 

The  act  of  July  11, 1919, 41  Stat.,  140,  provides : 

^  The  rates  of  my  prescribed  in  section  15  of  an  Act  entitled  *An 
Act  to  temporarily  increase  the  commissioned  and  warrant  and  en- 
listed stren<rth  of  the  Navy  and  Marine  Corps,  and  for  other  pur- 
poses,' approved  May  22.  1917,  are  liereV)y  made  the  permanent  rates 
of  pay  of  the  enlisted  men  of  the  Navy  during  their  present  current 
enlistment  and  for  those  who  enlist  or  reenlist  prior  to  July  1,  1920, 
for  the  term  of  such  enlistment  or  reenlistment.^ 

In  26  Comp.  Dec,  139  and  219,  this  provision  of  the  act  of  July  11, 
1919.  was  construed  to  create  "  permanent  rates  of  pay,"  L  e.,  new 
base  rates  of  pay  within  the  limits  of  the  statute. 

It  was  held,  in  26  Comp.  Dec.,  478,  quoting  from  the  syllabus: 

"  Retired  enlisted  men  of  the  Nav^'  called  to  active  duty  under  the 
act  of  July  1,  1918,  4(»  Stat.,  719,  and  relieved  therefrom  on  or  subse- 
•   quent  to  July  11,  1919,  are  entitled  to  credit  for  the  increase  of  pay 
authorised  by  the  act  of  July  11,  11)19,  41  Stat.,  140;  in  computing 
their  pay  on  the  retired  list" 
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In  the  absence  of  any  further  le<rishUion  the  rates fixed  in  the 
act  of  July  11,  1919,  would  not  have  l)een  applicable  to  an  enlistment 
entered  into  after  July  1,  1920.  The  act  of  May  IS,  19-2(),  41  Stat., 
602,  provided  new  rates  of  pay  eflFective  for  all  enlistments  then  in 
effect  or  that  may  be  entered  into  prior  to  'luly  1,  1922.  'J'his  act 
specifically  provides,  however,  that  the^e  new  rates  shall  not  enter 
into  the  computation  of  the  pay  of  men  retired  prior  to  July  1,  1022. 
Should  no  further  legislation  be  enacted  the  rates  of  pay  in  effect 
prior  to  July  11,  1919,  will  automatically  revive  for  men  on  the 
active  list,  after  June  30,  1922,  whose  enlistments  were  not  entered 
into  within  the  period  fixed  by  the  act  of  July  11,  1919.  The  tempo- 
rary nature  of  the  "  rates  "  fixed  by  the  act  of  July  11,  1919,  is  thus 
shown,  and  while  nevertheless  "permanent"  rates,  viz,  base  rates, 
while  they  last  they  should  not  be  included  except  as  authorized  in 
26  Comp.  Dec.  478,  in  computinj]^  retired  pay  for  enlisted  men. 

As  it  does  not  appear  that  claimant  was  on  active  duty  during  the 
period  July  11,  1919,  to  June  30,  1920,  he  is  not  entitled  to  the  war 
increases  granted  in  the  act  of  May  22,  1917,  40  Stat.,  87.  He  is,  how- 
ever, entitled  to  the  increased  pay  provided  permanently  for  the 
Nayfd  Academy  band  by  the  act  of  July  11, 1919, 41  Stat,  152. 


BEWA&SS  FOK  APPHEHEITSIOV  OV  JLBXY  I>ES££T£il8. 

When  a  deserter  from  the  United  States  Army  sorrenders  himself  to  mfUtarj 
anthorlty  upon  advice  of  his  attorn^,  the  attomegr  Is  not  entitled  to 
rtwsrd  ofTered  for  apprehension  of  deserter,  his  dsim  to  soch  raward  betag 
Incompatible  with  his  duty  to  his  client 

DeeisloB  hy  Oemptroller  WanrMk,  Hefvemher  90,  lOM: 

John  Murphy  applied  November  2, 1920,  for  revision  of  the  action 
of  the  Auditor  for  the  War  Department  in  disallowing,  by  certificate 
of  settlement  No.  749222,  dated  October  29,  1920,  his  claim  for  $50 
for  the  apprehension  and  delivery  to  military  control  on  Jnly  6, 1920. 
of  James  J.  Cornelius,  a  deserter  from  Company  G,  Seventeenth 
Infantry. 

It  appears  in  evidence  that  James  J.  Cornelius  deserted  the  mili- 
tary service  on  September  15,  1917,  at  Chickamauga  Park,  Ga.  In 
October,  1917,  he  was  arrested,  charged  with  having  stolen  an  enve- 
lope containing  a  money  order,  and  was  tried  and  convicted  of  the 
offense  in  the  TTnited  States  district  court  for  the  northern  dis- 
trict of  Geor^_nu,  and  was  sentenced  to  a  confinement  of  three  years 
in  a  training  school.  The  claimant,  an  attorney  of  Washington,  D.  C.. 
on  June  23,  1920,  wrote  the  Adjutant  Greneral  of  the  Army  to  the 
effect  that  Cornelius  had  been  released  from  confinement  and  would 
soon  be  turned  over  to  him  and  that  it  was  desired  to  surrender 
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Coraeliiifl  to  the  military  aathorities  in  the  hope  that  he^wonld  be 
permitted  to  serve  out  his  term  of  enlistment,  and  concluding: 

"  May  I  ask  in  advance  of  his  contemplated  surrender  that  tlie  War 
Department  consider  youth  at  the  time  of  his  indiscretion,  his  inez- 
penenoe,  resulting  therefrom,  and  that  he  be  gnven  an  opportunity 
to  complete  his  emistment  and  be  honorably  discharged  at  the  proper 
timet  Advise  me  who  to  turn  him  oyer  to." 

As  a  result  of  these  negotiations,  Cornelius  was  turned  over  to  the 
military  authorities  at  Fort  Myer,  Ya.,  by  the  claimant,  who  asked 
for  $50  reward.  The  Secretary  of  War  refused  to  pay  the  reward: 
claim  was  made  for  same  on  the  auditor  and  by  him  disallowed. 

The  controlling  statute,  the  act  of  June  6,  19&0,  41  Stat,  908, 
provides,  in  part: 

^  for  the  apprehension,  securing,  and  deliverint^  of  deserters  •  •  • 
and  the  expenses  incident  to  their  pursuit,  ana  no  ^n^ter  sum  than 
$50  for  each  deserter  •  •  ♦  shall,  in  the  discretion  of  the  Sec- 
retary of  War,  be  paid  to  any  civil  officer  or  citizen  for  such  services 
and  expenses." 

Paragraph  ISl,  Army  Regulations,  1918-1917,  is  the  result  of  the 
discretion  exercised  by  the  Secretary  of  War,  and  reads,  in  part: 

''A  reward  of  $50  will  be  paid  to  any  civil  officer  or  civilian  for  the 
apprehension  and  delivery,  to  the  proper  military  authorities  at  a 
military  post,  of  a  deserter  from  the  military  service   *   *  *.  The 

reward  will  be  paid  by  the  Quartermaster  CorpSj  and  will  be  in  full 
satisfaction  of  all  exoenses  for  arresting,  keeping,  and  delivering 
the  deser  ter   *  • 

The  Judge  Advocate  General,  September  1, 1920,  stated: 

Prior  to  and  at  the  time  Cornelius  placed  himself  in  diarge  of 
Murphy  for  delivery  to  the  military  authorities  Murphy  was  counsel 

for  him.  It  is  clearly  to  be  inferred  from  the  papers  that  Muri)hy 
was  in  communication  with  Cornelius  and  was  advising  him  as  to 
what  action  should  be  taken  in  the  matter,  and  that  as  a  result  Cor- 
nelius placed  himself  in  charge  of  his  counsel  for  the  express  purpose 
of  surrendering  to  the  military  authorities.  This  does  not  constitute 
an  *  apprehension '  of  the  deserter,  as  oontemplated  by  the  rtatute. 
The  relation  of  attorney  and  client  is  in  many  respects  similar  to 
that  of  agent  and  principal,  and  all  acts  of  the  attorney  pursuant 
to  his  employment  m  connection  with  the  case,  and  especially  those 
of  which  the  client  has  knowledge  and  assents  thereto,  are  in  law  the 
acts  of  the  client  The  fact  that  Murphy  personally  accompanied 
Cornelius  at  the  time  he  was  returned  to  miUtarjf  custody,  nor  the 
fact  thiit  ^^^^phy  condiu'ted  the  correspondence  in  respect  to  such 
return,  which  was  being  accomplished  in  the  hope  that  it  would  bene- 
fit the  accused,  is  not  suflicient  to  destroy  the  relation  of  counsel  and 
client  nor  to  constitute  such  acts  other  than  those  of  the  client  To 
hold  otiierwise  would  be  to  say  that  during  the  actual  period  of  the 
deyreKy  Cornelius  had  no  counsel,  although  immediately  before  and 
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immediately  thereafter  Murphy  was  his  counsel  without  any 
intervening  discharge  or  reemployment.  Such  reasoning  is  ab- 
surd.  ♦   *  ♦» 

The  law  and  the  evidence  fully  support  the  conclusion  reached 
by  the  Judge  Advocate  General  Where  the  relation  of  attorney 
and  client  exists,  as  it  did  in  the  case  in  hand  from  June  23,  when 
the  letter  requesting  clemency  was  written,  the  law  of  principal  and 
agent  is  generally  applicable.  Whatever  is  done  by  the  attorney  in 
the  scope  of  his  employment  is  considered  as  done  by  his  client.  The 
omissions  as  well  as  the  commissions  are  to  be  regarded  as  the  acts 
of  the  client.  6  C.  J.,  637.  Moreover,  as  was  stated  in  ThamoB  v. 
Turner^  87  Va.,  1: 

''It  is  the  duty  of  an  attome]^  to  give  his  client  the  benefit  of  his 
best  jud|]rinent.  advice,  and  exertions,  and  it  would  be  a  just  reproach' 
to  the  law  if  he  were  permitted  to  bring  his  own  personal  interest 
into  conflict  with  that  auty  by  securing  a  benefit  tO iumself  through 
the  mdueuce  which  the  relation  implies." 

Since  Cornelius  would  not  liave  been  entitled  to  the  reward  for« 
surrendering  himself,  neither  is  liis  attorney  entitled  to  it  on  sur- 
rendering him.  The  auditor's  action  is  affirmed. 


8AIB  OF  vumnn  WAB  sirmiBB— COST  ov  wBHxsHnro  uxnsi. 

The  cost  of  farDishing  samples  of  surplus  war  supplies  prior  to  date  of  the 
.  contract  for  their  sale  hut  necessarily  incurred  in  the  negotiation  ttkeneof  Is 
considered  a  part  of  tbe  expense  of  the  sate  and  properly  payaUe  oat  of 
the  proceeds  of  the  sale. 

Oomptroller  WarwlA  to  tbe  iesietary  of  War,  Voreaiber  M,  IStO: 

I  have  received  your  letter  of  the  15111  instant,  as  follows: 

"Herewith  is  a  file  of  correspondence  in  reference  to  a  proposed 
payment  of  $5Gi>.G0  to  Mr.  A.  L.  GardiitJr  for  expenses  incurred  in 
obtaining  linter  samples  in  connection  with  linter  contract  dated 
Oct.  9,  1919,  at  the  direction  of  the  Director  of  Sales,  which  was 
made  the  subject  of  your  letter  of  September  17, 1920,  to  the  disburs- 
ing officer  Charleston  g:eneral  ordnance  depot. 

The  papers  have  not  l)ecn  transmitted  to  the  Auditor  for  the  War 
Department  for  direct  settlement,  as  suggested  in  your  letter,  for  the 
reason  that  the  amount  found  due  Mr.  Gardner,  if  a  proper  charge 
miinst  the  United  States,  would  be  payi^le  out  of  the  proceeds  of 
l£e  sale  realized  under  the  linter  contract,  which  are  now  in  tho 
special  deposit  account  of  tlie  disl)ursing  officer  at  the  Charleston 
fjeneral  ordnance  depot,  and  the  auditor  could  make  no  direct  pay- 
ment out  of  said  funds. 

''A  copy  of  the  linter  contract  dated  October  9, 1919,  and  a  state* 
ment  from  the  Director  of  Sales  confirming  verbal  instructions  to 
Mr.  Gardner  to  perform  the  ser\  i  <  ^  for  which  reimbursement  is 
claimed,  are  now  attached  to  the  hie  of  correspondence)  and  it  la 
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requested  that  the  department  be  advised  as  to  whether  or  not  a 
disDUTsiii^  officer  is  now  authorized  to  make  reimbursement  to 'Mr. 
Gardner,  in  whole  or  in  part,  out  of  the  proceeds  realized  from  said 
sale,  as  originally  requested  by  the  disbursing  officer.** 

I  do  not  find  that  the  contract  of  October  9, 1919,  was  deposited  in 
the  office  of  the  Auditor  for  the  War  Department  in  accordance  with 
section  3743  of  the  Beyised  Statutes.  The  unexecuted  copy  which 
you  inclose  contains  the  following  as  a  part  of  Article  I: 

"The  United  States  will  promptly  and  from  time  to  time  furnish 
the  contractor  with  detailed  information  as  to  the  linters  to  be  sold, 

S'ving  classifications,  locations,  and  other  data  necessary  to  enable 
e  contractor  to  make  contracts  of  sales  and  ddUveries  of  goods  sold, 

including  the  terms  and  conditions  as  to  inspections  and  acceptances 
by  purchasers  and  nrovisions  as  to  loading,  weighing,  freight,  time 
oi  passing  title,  and  deliveries." 

Samples  of  the  linters  to  be  sold  would  be  properly  comprehended 
in  the  information  which  the  United  States  agreed  to  furnish  to  the 
contractor,  and  the  cost  of  obtaining  them  would  be  a  part  of  the 
expense  of  sale  properly  payable  out  of  the  proceeds  thereof  in 
accordance  with  the  act  of  June  8, 18%,  29  Stat.,  26S. 

The  statement  of  the  Director  of  Sales  under  date  of  November  5, 
1920,  which  you  indoee,  is  in  part  as  follows: 

In  the  consummation  of  the  cotton  linters  contract  it  became  nec- 
essary to  obtain  the  services  of  an  expert  on  cotton  linters,  and  Mr. 
Gardner  being:  ^uch  expert  was  requested  to  come  to  Washington  and 
New  York  for  ronferences  with  respect  to  said  contract.  Mr.  Gard- 
ner was  also  requested  to  prepare  samples  of  said  cotton  linters  to  be 
taken  abroad  and  incur  such  expenses  incident  thereto.  The  ex- 
penses incurred  and  contained  in  this  file  were  necessary  and  incident 
to  the  sale  und^  the  contract  and  payable  out  of  the  proceeds  of 
sale." 

Nothing  is  here  said  as  to  any  compensation  to  be  paid  Mr.  Gardner 
for  his  services,  and  I  assume  that  no  agreement  or  arrangement 
existed  or  was  made  with  him  other  than  the  requests  referred  to  in 
this  statement,  and  that  the  proposed  payment  if  made  would*  fully 
discharge  whatever  liability  may  have  arisen  against  the  United 
States  by  reason  of  these  requests. 

It  is  noted  that  the  greater  part  of  the  proposed  payment  covers 
expenditures  made  prior  to  the  date  of  the  Ihiters  contract,  but  if 
they  were  necessalrily  incurred  in  connection  with  the  negotiation  of 
that  contract  or  otherwise  necessarily  incidental  to  the  sale  of  the 
cotton  lintera  under  that  contract  they  would  be  a  part  of  the  «z- 
pfloses  of  such  sale  and  would  be  properly  payable  out  of  the  pro- 
ceeds thereof. 

The  necessary  expenditures  made  by  Mr.  Gkrdner  in  complying 
with  the  requests  of  the  Director  of  Sales  herein  quoted  are  pay- 
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able  out  of  the  proceeds  of  the  sale  of  cotton  linters,  and  if  other- 
wise correct  and  just  the  proposed  payment  may  be  made  from  that 
fund. 


WAB  xn  nraumAsos— coMPUiSAinttv  unim  axshbato&t  aot. 

Any  coiupeiisatioD  fur  disability  wliicb  but  fur  his  death  would  huve  been 
due  and  payable  to  a  soldier  under  section  300  of  the  war  risk  iDsnrance 
act,  as-amended  by  the  act  of  December  24, 1918,  41  Stat,  878,  tbe  amend- 
ment having  the  effe<'t  of  extonrling  the  l>eneflts  of  the  section  to  soldiers 
disfliarfred  between  April  5,  1917,  and  October  6,  1917,  may  be  awarded 
and  paid  to  his  executor,  provided  that  claim  therefor  made  by  the  soldier 
was  pending  before  the  Bureau  of  War  Risk  Insurance  on  December  24, 
1919,  or  was  filed  in  tbe  bureau  on  or  after  that  date  and  prior  to  the  death 
of  the  soldier. 

In  detwmlnlng  the  period  for  wh4ch  compensation  Is  payable  under  the  act  of 
December  24,  1919,  41  Stat,,  373,  whlcli  has  the  efTeet  of  amending  section 
300  of  the  war  risk  insurance  act  so  as  to  extend  the  provisions  thereof  to 
soldiers  discharged  between  April  5,  1917,  and  October  6,  1917,  tiie  date  of 
the  amei^meiit,  In  case  of  daims  pending  on  tiiat  date  or  the  date  of  a 
cialm  filed  on  or  after  December  24^  1910,  Is  oontrolUnf,  and  eompensatloo 
is  payable  for  a  period  of  not  more  than  two  years  prior  to  soch  date,  as 
provided  by  section  310  of  the  war  risk  Insurance  act. 

Where  no  claim  for  disability  compensation  under  the  war  risk  Insuranre  net 
is  hied  during  the  lifetime  of  a  soldier,  no  payment  to  the  executor  la 
authorized. 

ComptroUer  Warwick  to  the  Secretary  of  the  Treasury,  VoTcmber  88,  1880: 

I  have  your  letter  of  October  18, 1920,  as  follows: 

In  the  administration  of  section  19  of  the  act  approved  Decern* 
ber  24,  1919,  entitled  'An  act  to  amend  and  modify  the  war  risk  in- 
surance act,'  the  question  arises  as  to  when  compensation  '  has  become 
payable  under  the  provisions  of  the  war  risk  insurance  act/  so  that 
unpaid  installments  may  be  paid  to  the  executor  of  the  deceased  per- 
son. Closely  allied  to  this  ouestion  is  that  of  the  date  of  claim  tor 
compensation  under  Article  III  of  the  war  risk  insurance  act,  whidi 
is  to  be  used  in  determining  the  period  of  ^  two  years  prior  to  the 
•  date  of  olnim  therefor'  for  whicn  compensation  is  payable.  The 
following  cases  illustrate  the  question  involved: 

**(1)  A  soldier  was  discharged  from  the  service  September  28, 
1917,  on  surgeon's  certificate  of  disability.  On  June  6,  1918,  1m 
forwarded  to  the  Bureau  of  War  Risk  Insurance  a  formal  ckdm  for 
compensation,  and  was  advised  that  by  reason  of  his  discharge  prior 
to  October  6,  1917,  he  was  not  entitleil  to  benefits  under  the  war  risk 
insurance  act.  On  January  2,  1920,  in  view  of  the  amendatory  act 
approved  December  24,  1919,  the  discharged  soldier  presented  a  sec- 
ond application  for  boiefits  to  the  bureau,  which  met  all  require- 
ments of  the  war  risk  insurance  act,  and  claimed  compensation  from 
date  of  discharge.  Before  any  award  in  tiie  case  wss  made  by  tbe 
bureau,  claimant  died  Mav  IS,  1920,  and  the  executor  presented  claim 
for  disability  compensation  accruing  to  the  disabled  person  from 
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September  28,  1917,  to  May  18,  1920.  Under  these  drenmalaiieia  k 
tiiere  *  ocmpansalion  •  •  *  which  has  become  payable  under 
the  pioyiaionB  of  the  war  risk  insurance  act'  whidi  may  be  paid 

to  the  executor  of  tlie  claimant's  estate? 

"(2)  If  under  circumstances  as  outlined  in  the  preceding  para- 
graph the  disabled  pei-son  had  not  died,  but  continued  to  claim  the 
benefits  of  the  war  risk  insurance  act,  would  the  date  of  claim  for 
compensation  be  the  date  of  his  ori^final  application  for  benefits 
nnder  the  provisions  of  the  war  risk  msurance  act  then  in  effect,  or 
would  the  date  of  claim  be  the  date  of  the  application  for  compensa- 
tion presented  after  the  enactment  of  the  amendatory  legislation 
of  December  24, 1919? 

'^(3)  A  soldier  discharged  January  6, 1918,  on  surgeon's  certificate 
of  disability,  made  no  claim  for  disability  benefits  under  Article  IH 
of  the  war  risk  insurance  act  during  his  lifetime.  He  died  May  4, 
1920,  and  the  executor  of  his  estate  thereafteir  claimed  such  benefits. 
Is  pa^'ment  to  the  executor  authorized? 

*•  lucre  are  now  pending  in  the  Bureau  of  War  Risk  Insurance  a 
larse  number  of  cases  where  these  cjuestions  arise,  and  your  opinion 
18  &erefore  leqoested.  I  am  inclosing  memoranda  from  the  general 
counsel  of  thTBureau  pf  War  Risk  Ltturanoe  ezpresaiDg  hiJ  viewa 
in  this  connection."  • 

Section  800  of  the  war  risk  insurance  act  of  October  1917,  40 
Stat.,  406,  doss  not  purport  to  be  retroactiTely  effective  prior  to  that 
date,  either  as  it  was  originally  enacted  or  as  it  was  amended  by  the 
set  of  June  25, 1918, 40  Stat.,  611.  It  was  again  amended  by  the  act 
of  December  24, 1919, 41  Stat,  373,  with  the  following  proyiso: 

''That  this  section,  as  amended,  shall  be  deemed  to  become  e^ 
fective  as  of  April  6,  1917.'* 

This  amendment  presents  a  curious  anomaly  of  an  amended  sec- 
tion  of  a  statute  made  effective  as  of  a  date  prior  to  the  effective  date 
of  the  original  section,  or  of  the  statute  in  which  it  is  embodied. 
Clearly  this  section  can  not  now  be  deemed  to  have  stood  alone  dur- 
ing the  period  from  April  6,  1917,  to  October  6,  1917.  The  section 
provides  that  for  death  or  disability  resulting  from  personal  injury 
suffered  or  disease  contracted  in  line  of  duty  the  persons  named 
therein  shall  receive  the  compensation  provided  therein.  The  evi- 
dent intent  and  purpose  of  the  amendment  is  to  extend  the  benefit  of 
this  provision  of  the  act  to  cases  of  death  or  disability  which  oc- 
curred during  the  interval  between  April  5  and  October  6,  1917,  so 
that  from  and  after  the  passage  of  the  amendment  compensation  in 
each  cases  may  be  awarded  and  paid  upon  the  same  terms  and  under 
the  same  conditions  that  govern  like  payments  under  the  statute  as  it 
was  originally  enacted. 

Section  309  of  the  war  risk  insurance  act  of  October  6,  1917,  40 
StaL,  407,  provides  that  no  eompensation  shall  be  payable  unless  a 
claim  therd^  be  filed  within  the  time  specified  in  the  section.  The 
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amendment  of  December  24, 1919,  oonfera  upon  a  new  dass  af  eom* 
pensation  beneficiaries  the  right  to  claim  compensation  which  had 
not  theretofore  been  theirs,  and  for  which  no  valid  daim  could  have 
been  filed  prior  to  the  amendment.  To  justify  an  award  in  such 
cases  a  yalid  daim  must  have  been  filed  in  the  bureau  after  the  rig^t 
to  file  the  daim  had  vested  in  the  claimant,  or  at  least  must  have  been 
pending  before  the  bureau  at  the  time  the  amendment  was  enacted. 
The  amendment  does  not  revive  and  validate  a  daim  which  had  no 
legal  standing  at  the  time  it  was  filed  or  at  any  time  while  it  was 
pending,  and  which  had  been  rejected  by  the  bureau  prior  to  the  pas- 
sage of  the  amendment. 

Section  810  of  the  said  act  of  October  6,  .1917,  provides  that  com- 
pensation shall  not  be  payable  for  any  period  more  than  two  years 
prior  to  the  date  of  daim  therefor.  This  two-year  period  runs  for 
the  class  of  cases  now  in  question  frcnn  the  date  of  a  valid  daim  for 
compensation  tiled  with  the  bureau  on  or  after  December  24, 1919,  or 
in  ease  a  daim  was  pending  when  the  amendment  was  enacted,  from 
the  date  of  the  amendment. 

Section  19  of  the  amendatory  act  of  December  24,  1919,  41  Stat., 
376.  provides: 

"That  the  amount  of  the  monthly  installments  of  allotment  and 
family  allowance,  comjiensation,  or  yearly  renewable  term  insurance 
which  lias  become  payable  under  tne  provisions  of  the  War  Risk 
Insurance  Act  but  whidi  has  not  been  paid  prior  to  the  death  of  the 
person  entitled  to  reod^'e  the  same  may  be  payable  to  the  personal 
representatives  of  the  deceased  person.'' 

Section  19  of  the  original  act  of  October  6,  1917,  40  Stat.,  400, 
provides  that  payments  out  of  the  appropriation  for  military  and 
naval  compensation  diall  be  made  upon  and  in  accordance  with 
awards  by  the  director.  Strictly  speaking,  compensation  is  not 
^  payable  "  to  a  benefidary  until  an  award  has  been  nutde.  No  award 
can  be  made  to  a  person  who  is  dead,  and  there  is  no  express  author- 
ity other  than  section  19  of  the  act  of  December  24, 1919,  for  award- 
ing or  paying  compensation  to  the  estate  of  such  person.  However, 
it  is  the  statute  and  not  the  award  which  vests  the  ri|^t  to  com- 
pensation. The  award  merdy  determines  and  adjudicates  that 
right.  In  a  broader  sense,  compensation  is  payable  **  when  daim 
therefor  has  been  made  in  due  form  under  conditions  which  are 
afterwards  found  to  have  been  such  as  to  entitie  the  daimant  to 
compensation.  In  justice  such  a  daim  diould  be  none  the  less  pay- 
able if,  because  of  dday  in  the  bureau,  whether  avoidable  or  other- 
wise, the  daimant  dies  before  an  award  can  be  made.  The  law  vests 
the  right  to  compensation,  and  by  fair  construction  the  later  ainend- 
ment  permits  award  and  payment  to  personal  representatives  of  a 
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claimant  of  compensation  which  but  for  his  death  would  have  been 
awarded  and  paid  to  him. 

Answering  your  questions  specilicaUj  and  in  order  you  are  ad- 
vised : 

(1)  An}'  compensation  which  wo\ihl  have  been  due  and  payable  to 
the  soldier  but  for  his  death  may  he  awarded  and  paid  to  his  executor. 

(2)  The  date  of  the  claim  would  be  the  date  of  the  application 
made  January  2,  1920.  after  the  amendment  conferring  the  right  to 
compensation  was  enacted. 

(3)  No  claim  for  compensation  having  been  filed  as  required  l)y 
section  309  of  the  act  of  October  6, 1917,  no  payment  to  the  executor 
is  authorized. 


THAirSPO&TAXIOH  01  HOUSEHOLD  GOODS— DIPLOMATIC  AHD  COHSULAH 

OPFICE&S. 

A  diplomatic  or  consular  oflflcer  who  elects  not  to  have  his  hoQiaiiOid  goods 
shipped  to  his  foreifm-duty  station  nnrl  Is  Intfir  assipmod  1o  n  temporary-duty 
station  In  tlie  I'nitrd  States  nftrr  expirjitlon  of  leave  of  absence  is  not 
entitled,  under  the  act  of  June  4,  1920,  41  Stat.,  742,  and  regulations  of  the 
DepArtmeDt  of  State  Inued  pursuant  therato,  to  have  his  honsebold  foods 
dilpped  at  Gorenmiait  expense  ticm  his  home  to  temponxy-dotj  statton 
vntoSB  specially  anthorlssd  bj  the  SseretaTj  of  State. 

IMsUm  1^  Ooaiptroller  Warwiek,  Vorenber  M,  19M: 

The  Auditor  for  the  State  and  Other  Departments  submitted  No- 
▼ember  19, 1920,  for  approval,  disapproval,  or  modification,  his  deci- 
sion making  an  original  construction  of  the  act  of  June  4,  1920,  41 
Stat.,  742,  as  follows : 

**I  have  before  me  for  settlement  the  claim  of  Harold  L.  William- 
son, appointed  diplomatic  secretary  of  class  4,  March  14,  1919,  and 
subsequently  raised  to  class  8  and  assigned  to  the  American  Legation, 
Haysna,  Cuba,  for  transportation  expenses  from  the  diplomatic 
appropriation  for  1920  in  tne  sum  of  $474^,  in  detail  as  follows : 

"October  4  1.'.  1020: 

1.  (a,  b,  c)  PaclciDg  and  crating  for  sMpment  (at  Cliicago)  $162.42 

2.  CSartage  at  point  of  origin   72. 28 

3.  Freight  from  Chicago  to  Washington   190.  96 

4.  (a  &  b)  Cartage  at  destination   40. 20 


*'(By  mistake  the  daim  is  submittad  for  pasrment  from  the  1920 


Mr.  W^iUiamson's  status  at  the  time  this  shipment  was  made  was 
as  follows: 

"Mr.  Harold  L.  Williamson,  appointed  diplomatic  secretary  of 
class  4,  March  14, 1919  (subsequently  raised  to  class  3),  and  assigned 

to  the  American  Legation,  Havana,  Cuba.  Granted  leave  of  absence 
for  60  days  to  visit  the  tJnited  States.  Left  his  post  at  TTnvana, 
under  the  leave  jrianted.  T'pon  the  expiration  of  his  leave  he  was 
assigned  to  duty  in  the  department. 
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''Mr.  Williamson  did  not  take  his  personal  effects  to  Cuba,  but 

now  presents  a  claim  for  the  transportation  of  his  effects  from  Chi- 
cago to  Washington,  his  temporary  place  of  duty,  which  the  depart- 
ment has  declined  to  approve,  on  the  j^round  that  the  appropriation 
for  the  transportation  of  diplomatic  and  consular  officers,  and  clerks, 
their  families,  and  effects  was  made  for  tiie  purpose  of  covering  the 
classes  of  expenses  mentioned  in  the  act  in  their  posts  abroad  or  when 
returnins:  therefrom. 

"  Mr.  Williamson  did  not  elect  to  take  his  effects  to  Havana,  Cuba, 
his  post  abroad,  hut  now  asks  that  expenses  be  paid  from  his  home, 
Chicago,  to  \V  asliington,  where  he  has  been  temporarily  assigned 
under  orders. 

"  llie  Department  of  State,  citin?  paragraph  31  of  Travel  Rega- 
lations  applying  to  diplomatic  and  consular  officers,  transmits  the 
daim  to  this  office  without  approval  but  without  prejudice. 

"  The  appropriation  for  transportation  of  diplomatic  and  consular 
officers,  1921,  act  of  June  4,  1920,  is  in  the  following  terms :  '  To  pay 
the  itemized  and  Terified  statements  of  the  actual  and  necessary 
expenses  of  transportation  and  subsistence  under  su^  regulations 
as  the  Secretary  ox  State  may  prescribe,  of  diplomatic  and  consular 
officers  and  clerks  in  embassies,  legations,  and  consulates,  and  their 
families  and  effects  in  going  to  and  returning  from  their  posts,  or 
when  traveling  under  orders  of  the  Secretary  of  State,  but  not  in- 
cluding any  expenses  incurred  in  connection  with  leaves  of  absence.' 
The  1920  appropriation  is  in  the  same  terms. 

''Paragraph  31  of  Travel  Regulations  provides  that  *if  traveling 
under  orders  of  the  Secretary  of  State  otherwise  than  going  to  his 
post  or  returning  therefrom  to  the  United  States,  he  shall  not  be 
entitled  to  charge  the  expenses  of  transportation  of  houselioltl  clTects 
nor  of  personal  effects  shipped  by  freight  unless  specially  auiliorized 
thereto  by  the  Secretary  of  State,  and  this  shall  also  apply  when  the 
officer  is  ordered  to  the  United  States  for  consultation  or  temporary 
duty.' 

"  Under  the  statute  transportation  expenses  are  to  be  paid  *  under 
such  regulations  as  the  Secretary  of  State  may  prescribe,'  and  in 
his  General  Kegulations  the  Secretary  of  State  prohibits  the  pay- 
ment of  such  expenses  as  constitute  this  daim  if  they  are  not '  spe- 
cially authorizea '  by  him.  He  has  issued  no  such  specisl  authori- 
zation. 

"  I  therefore  decide  that  the  claim  is  not  allowable  but,  as  this  deci- 
sion is  based  upon  an  original  construction  of  the  act  of  June  4,  19-20, 
action  thereunder  is  suspended  awaiting  your  decision  approving, 
modifying,  or  disapproving  the  same.'* 

The  decision  that  the  provision  of  the  act  of  June  4,  1920,  does 
not  authorize  reimbur.sement  of  transportation  expejises  in  a  case 
such  as  that  presented  by  Mr.  Williamson  is  approved. 


PAT  01  sniisBD  m  or  tkx  xauvb  oobm. 

Wbeie  an  enlisted  men  of  tlie  Marine  Oofim  automatically  paases  for  pay  par* 
poses  fkom  one  enlistment  period  of  tbree  years  to  the  sabeequent  one 
between  June  4.  1920,  and  July  1,  1020,  b^ore  expiration  of  tbe  ftwr-ycnr 
enlistment  In  wbleh  eerrlnf,  resoltlng  In  an  Increase  In  pay  for  time  served 
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Id  tbe  later  eolMment  period  vntU  July  1*  192(K  the  mtIiik  dame  In  eeetiott 
4b  <»f  the  act  of  June  4»  1920, 41  Stat,  702,  does  not  pregerve  to  avdi  enllated 

man  the  right  to  continue  to  receive  from  July  1,  1920,  pay  at  the  rate 
received  on  June  30.  1020.  but  only  at  the  rate  received  on  June  4,  1920,  If 
to  his  advantage,  until  expiration  of  tlie  four-year  enlistment  In  which 
serving  on  June  4,  1920,  and  wbile  holding  the  same  grade ;  otherwlee  the 
rate  prescribed  by  the  act  of  June  4»  1820^  41  Stat,  761,  would  apply  from 
Jalytim 

Comptroller  Warwick  to  the  Secretary  of  the  Navy,  Hovember  24,  1920: 

By  your  direction  there  has  been  submitted,  per  indorsement  dated 
November  16,  1920.  the  request  of  a  disbursing  officer  of  the  United 
States  Marine  Corps  for  decision  of  a  question  as  to  the  rate  of 
pay  to  M-Iiich  Corpl.  Martin  A.  Buddy,  oi  the  Marine  Corps,  was 
entitled  on  July  1, 1920. 

From  statements  in  the  papers  herewith  returned  it  appears  that 
Corpl.  Ruddy,  whose  prior  service  in  the  Marine  Corps  was  as  an 
enlisted  man  from  July  6,  1906,  to  July  6,  1910,  a  period  of  four 
,  years,  is  now  serving  under  an  enlistment  accomplished  June  15, 
1917;  that  he  was  serving  in  his  second  enlistment  period  from 
June  15,  1917,  to  June  14,  1920,  and  automaticallj  passed  into  his 
third  enlistment  period  on  June  15,  1920. 

From  a  date  prior  to  June  4,  1920,  to  June  14.  1920.  inclusive,  as 
corporal  in  his  second  enlistment  period,  he  was  entitled  to  -md  paid 
under  act  of  May  18,  1920,  and  prior  acts,  pay  at  the  rate  of  $46.80 
per  month,  being  $39  plus  (20  per  cent  of  $39)  $7.80. 

From  June  15  to  30.  1920,  inclusive,  as  corporal  in  his  third  enlist- 
ment period,  he  was  entitled  to  and  paid  under  act  of  May  18,  1920, 
and  prior  nets,  pay  at  the  rate  of  $50.40  per  month,  being  $42  plus 
(20  per  cent  of  $42)  $8.40. 

From  July  1,  1920,  as  corporal  of  over  five  and  less  than  ten  years 
of  service,  he  was  entitled  under  .section  4b  of  the  act  of  June  4,  1920, 
which  became  effective  on  July  1,  1920,  to  pay  of  the  fifth  grade  at 
the  rate  of  $48.10  per  month,  being  $37  plus  (20  per  cent  of  $37) 
/  $7.40  plus  (10  per  cent  of  $37)  $3.70,  it  appearing  that  the  same  is  not 
less  than  the  pay  of  $46.80  per  month  to  which  he  was  entitled  on 
June  4, 1920.    See  27  Comp.  Dec,  31  and  101. 

The  phrase  "the  pay  which  any  enlisted  man  is  now  receiving,"  as 
used  in  the  savinpr  clause  of  section  4b  of  the  act  of  June  4,  1920. 
41  Stat.,  762.  sitrnifies  the  pay  which  any  enlisted  man  is  receiving 
on  June  4,  1920;  and  the  term  "current  enlistment,"  as  therein  used, 
is  the  enlistment  in  which  the  enlisted  man  is  serving  on  June  4. 1920. 
The  chancre  from  the  second  to  the  third  enlistment  period  on  June 
15.  1920,  did  not  change  the  enlistment  in  which  Corpl.  Ruddy  was 
serving  on  June  4,  1920.  The  contract  of  that  enlistment  became 
effective  on  June  15,  1917,  and  has  not  terminated,  and  there  has 
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been  no  eztonaioii  af  the  enlistment  and  no  change  in  grade  dnoe 
June  4, 1920. 

The  specific  question  submitted  is  answered  as  follows: 
The  disbursing  officer  of  the  Marine  Corps  is  not  authorized  to 
credit  Corpl.  Ruddy,  while  he  remains  in  his  present  enlistment  and 
grade,  with  pay  at  the  rate  of  $50.40  per  month,  being  the  rate  he 
received  from  June  1.5  to  30,  1920.  Upon  the  facts  appearing, 
Corpl.  Ruddy,  from  and  including  July  1,  1920,  was  and  is  entitled 
to  pay  at  the  rate  of  48.10  per  month,  as  hereinbefore  stated. 


mnim  pat  of  imtixsv— coast  ovasv. 

Retired  pay  of  surfmen  in  the  Coast  Gnard  should  be  computed  on  the  Coast 
Qvard  btise  rate  of  pay  at  $65  per  nuMiai  In  force  prior  to  May  IS,  1S20, 
angmented  bj  sadi  additional  pay  and  allowances  a*  are  prescribed  for 
enlisted  men  In  the  Navy  of  corresponding  length  of  sorvlce,  authorized 
for  the  Coast  Gaard  by  the  aasiinilating  act  of  May  18, 1920,  41  Stat.  608. 

JMag  Comptroller  Voree  to  Capt.  C.  H.  Joao*  Valted  States  Coast  Churd,  Vo- 
venber  80, 1880s 

I  have  your  letter  of  October  28, 1920,  and  attached  Toucher,  re- 
questing decision  whether  you  are  authorized  to  pay  said  voucher 
representing  difference  between  retired  pay  at  $61.84  and  $50i25  per 
month  for  the  period  May  18  to  31, 1920,  in  favor  of  Surfmai^  C.  A. 
King,  retired,  United  States  Coast  Guard. 

It  appears  that  King  was  retired  for  physical  disability  incident 
to'  service  February  20, 1916,  with  more  than  eight  years'  continuous 
service  in  the  Coast  Guard;  that  his  retired  pay  was  based  on  the 
base  rate  of  $65  plus  $2  for  continuous  period.  The  question  for 
determination  is,  whether  under  the  act  of  May  18,  1920,  he  is  en- 
titled to  retired  pay  computed  on  the  base  rate  of  $70  plus  continu- 
ous service  increases  provided  for  enlisted  men  in  the  Navy. 

The  act  of  May  18, 1920, 41  Stat.,  608,  in  assimilating  the  pay  and 
allowance  of  officers  and  men  of  the  Coast  Guard  to  the  pay  and 
allowances  of  officers  and  men  of  the  Navy,  established  new  rates  of 
pay  which  supersede  the  former  rates  of  pay  for  the  Coast  Guard. 
It  affected  both  retired  and  active  pay,  and  gave  to  the  retired  offi- 
cers and  men  of  the  Coast  Guard  the  same  rates  of  pay  prescribed 
for  retired  officers  and  men  of  the  Navy.  27  Comp.  Dec.,  288. 

Said  act  also  provided,  in  section  18  thereof— 

**  •  •  •  That  the  increases  provided  in  this  Act  shall  not  enter 
into  the  computation  of  the  retired  pay  of  officers  or  enlisted  men 
who  may  be  retired  prior  to  July  1, 1922." 

It  is  appjirent  that  this  prohibition  restricts  the  retired  pay  to  the 
Navy  rates  in  force  prior  to  the  act  of  May  18, 1920,  and  that  under 
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said  act  the  retired  pay  of  men  in  the  Coast  Guard  is  based  on  such 
rates  of  pay.  There  being  no  rate  in  the  Na\^  corresponding  to 
surfman  in  the  Coast  Guard,  the  act  contains  a  provision  continu- 
ing the  grade  of  surfman  in  the  Coast  Guard  with  base  pay  &t  $70 
per  month. 

Since  the  former  rate  of  pay  for  surfman  was  $C5  it  is  evident 
that  the  new  rate  of  $70,  being  an  increase  provided  in  the  act,  falls 
witliin  the  prohibition,  and  so  retired  pay  can  not  be  computed 
thereon. 

The  assimilating  provision  confers  on  the  enlisted  men  of  the 
Coast  Guard  ri;_Hit  to  the  same  pay  and  allowance  as  prescribed  for 
corresponding  grades  or  ratings  and  length  of  service  in  the  Navy. 
The  ditliculty  in  the  way  of  its  application  to  the  retired  pay  of 
surfman  is  that  there  is  n,o  corresponding  rating  in  the  Navy,  and 
therefore  so  far  as  l.)ase  rate  of  pay  for  surfman  on  the  retired  list 
is  concerned  there  is  no  substitute  for  the  former  Coast  Guard  rate. 
But,  since  the  act  of  May  18,  1920,  entitled  the  retired  Coast  Guard 
men  to  the  same  continuous-service  pay  and  allowance  as  retired 
men  of  the  Xavy,  as  well  as  to  the  same  base  rates  of  pay,  it  would 
not  he  just  to  hold  that  simply  because  there  is  not  corresponding 
h-d^e  rate  of  pay  for  surfman  the  retired  men  in  that  rating  should 
not  be  entitled  to  other  pay  and  allowances  prescribed  for  retired 
men  in  the  Navy.  Therefore  I  am  of  opinion  that  the  retired  pay 
of  surfman  in  the  Coast  Guard  should  be  computed  on  the  former 
Coast  Guard  base  rate  of  $65  per  month  augmented  by  additional 
pay  and  allowances  as  prescribed  for  enlisted  men  in  the  Navy  of 
corresponding  length  of  service. 

Accordingly,  you  are  advised  that  on  and  after  May  18,  1920, 

Surfman  King  is  entitled  to  retired  pay  computed  as  follows: 

Base  pay  at  former  Ck)ast  Guard  rate  of—  |65. 00 

Continuous  service  and  General  Order  84  (If  a  dtlzen) ,  $10.72  plus  10%.  11. 79 

Total  176.70 

His  retired  pay  is  75  per  cent  of  this  total,  or  $57.59. 


mnntsD  pat— ehlutid  hbv  ov  thb  oojjt  ovabd. 

An  enlisted  man  of  tho  Coast  Grianl,  retired  prior  to  May  18.  i;)20.  and  not 
subsequently  recalled  to  active  duty,  is  entitled  to  75  per  cent  of  ilie  pay 
of  the  Ck>ast  Guard  rank  under  whleb  retired,  or  the  aflrimilated  Navy 
lank,  ezdnsiTe  of  InereaMs  granted  by  act  of  May  18, 1020,  41  Stat,  001, 
whldiever  may  be  to  his  advantage;  Imt,  nnlees  he  bas  had  30  years* 
service.  Is  not  entitled  to  the  allowances  for  rations,  clothlnp,  and  qunriera 
panted  to  retired  meu  of  the  Navy  by  the  act  of  Marcb  2,  1907,  34  Stat., 
1217. 
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All  eaUBted  maik  of  tbe  Coast  Ooard,  retired  after  Ifay  18,  1830,  Is  od|j  ea- 
titled  to  retired  pay  of  76  per  oent  of  the  pay  of  the  aailmUated  Navy  rank 

held  by  him,  exclusive  of  Increases  granted  hy  act  of  May  18,  1920,  41 
Stat,  601,  notwIthstandlnpT  that  he  has  befn  nctnally  receiving  a  hightf 
rate  of  pay  saved  to  him  by  section  14  of  the  act  of  May  18, 1920. 

Aellaf  OomptreUer  Voree  to  the  Seeretary  of  the  Treatary,  Vorenber  M,  IMH. 

I  have  your  letter  of  September  25,  1920,  requesting  decision  as 
follows : 

"  Your  derision  is  requested  OS  to  the  rates  of  pay  authorized  under 
the  act  of  May  1  ^.  1 020.  for  retired  enlisted  men  of  the  United  States 
Coast  Guard,  as  follows: 

^EtdUted  men  retired  prior  to  May  18^  1920, 

"1.  What  is  the  rate  of  pay  of  an  enlisted  man  of  the 'United 
States  Coast  Guard,  from  and  inr-ludinp^  May  18,  1920,  who  was  re- 
tired prior  to  Mav  18,  1020.  as  a  master-at-arms,  for  disahilitv  inci- 
dent to  service,  during  his  eleventh  year  of  continuous  service,  he 
having  been  given  an  honorable  discharge  at  the  expiration  of  each 
of  ten  one-year  enlistment  periods?  He  was  retired  at  three-foturths 
of  the  Coast  Guard  base  rate  of  pay  of  $60.00  per  month  for  a  master- 
at-arms,  plus  three-fourths  of  $12.00  per  month  for  over  ten  years* 
service,  or  a  total  monthly  rate  of  pay  of  $54.00.  Under  Navy  Gen- 
eral Order  No.  329,  dated  October  10,  1917,  his  corresponding  Navy 
rating  was  master-at-arms,  first  class.  Under  Coast  Guard  General 
Order  No.  48,  dated  May  18,  1920,  a  master-at-arms  with  three 
years'  service,  or  more,  as  master-at-arms,  was  permanently  ap- 
pointed chief  commissarv  steward  as  of  May  18,  1920. 

"2.  What  is  the  rate  o^  pay  of  an  enlisted  man  of  the  United  States 
Coa.st  Guard,  from  and  indudinir  May  18, 1920,  who  was  retired  prior 
to  May  18, 1920,  as  a  ship's  writer,  for  disability  Incident  to  service, 
durinff  the  second  one-year  enlistment  period!  He  was  retired  at 
three-fourths  of  the  Coast  Guard  base  rate  of  pay  of  $54.00  per 
month  for  a  ship's  writer.  Under  Navy  General  Order  No.  329, 
dated  October  10,  1917,  his  corresponding  Navy  rating  was  yeoman, 
first  class.  Under  Coast  Guard  General  Order  No.  43,  dated  Mav 
18, 1920,  a  ship's  writer,  with  less  than  three  years'  service  as  a  ship^s 
writer  was  rated  a  yeoman,  first  class,  as  of  May  18, 1920. 

^  EtUiated  men  retired  on  or  after  May  18^  1920, 

1.  What  is  the  rate  of  pay  of  an  enlisted  man  of  the  United  States 

Coast  Guard  who,  prior  to  May  18,  1920,  held  the  rating  of  No.  1 
surfman,  who,  on  May  18,  192n.  was,  in  accordance  with  Coast  Guard 
General  Order  No.  43,  rated  from  No.  1  surfman  to  boatswain's 
mate,  first  class,  and  who,  subsequent  to  May  18,  1920,  has  been  re- 
tired in  the  rating  of  boatswain's  mate,  first  class,  he  having  had  ten 
years'  continuous  service  made  up  of  ten  one-year  enlistment  periods, 
and  having  been  retired  wliile  serving  in  his  eleventh  one-year  enlist- 
ment) Prior  to  May  18,  1920,  as  a  No.  1  surfman,  he  was  entitled 
to  the  Coast  Guard  base  rate  of  pay  of  $70.00  per  month,  plus  $14.00 
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per  Dumtli  for  completion  of  ten  years'  service,  or  s  total  monihly 

rate  of  pay  of  $84.00  per  month.  From  and  including  May  18, 
19'20,  as  a  hoatswaiD's  mate,  first  class,  on  the  active  list,  he  was 
entitled,  under  the  act  of  May  18,  1920,  to  the  base  rate  of  pay  of 
$84.00  per  month,  plus  $8.00  per  month  reenlistment  pay,  plus  $2.72 
per  mouth  continuous-service  pay,  plus  10  per  cent  of  the  last  two 
•mounts,  or  $1.07  per  month,  a  total  of  $85.79  per  month.  Would 
he,  on  the  retired  list,  be  entitled  to  three-fourths  of  $84.00  per  month, 
his  Coast  CTiiarcl  rate  of  pay  as  a  No.  1  surfman;  three-fourths  oi 
$95.79  per  month,  his  Coast  Guard  rate  of  pav  as  a  boats wain^s  mate, 
first  class,  under  the  rates  of  pay  authorizecl  in  the  act  of  May  18, 
1920,  or  three-fourths  of  the  Navy  rate  of  pay  for  a  boatswain's 
mate,  first  class,  effective  before  the  passage  of  the  act  of  May 
18,1920? 

Retirement  for  the  enlisted  men  of  the  organization  known  as  the 
Coast  Guard  was  provided  in  the  following  provision  in  the  act  of 
January  28,  1915,  38  Stat.,  801: 

"  Sec.  3.  That  all  existing  laws  affecting  rank,  pay,  and  allowances 
in  the  present  Life-Saving  Service  and  the  present  Ke venue-Cutter 
Service  shall  apply  to  the  corresponding  positions  in  the  Coast 
Guard  and  the  officers  and  men  transfenred  thereto  and  their  suc- 
cessors. *  *  .  * 

"  The  provisions  of  sections  three,  four,  five,  six,  seven,  eijght,  and 
nine  of  tne  Act  of  April  twelfth,  nineteen  hundred  and  two.m  so  far 
as  they  provide  for  the  retirement  of  officers  of  the  Kevenue-Cutter 
Service,  are  hereby  extended  to  include  •  •  ♦  enlisted  men  of  the 
Cosat  Guard.  A  *  *  *  or  enlisted  man  who  has  served  thirty 
3rears,  upon  suitable  application  •  •  •  may  be  retired  from  sc- 
tive  service  and  receive  seventy-five  per  centum  of  the  duty  pay, 
salary  and  increase  of  his  grade  or  rating." 

Previous  to  January  28,  1915,  there  appears  to  have  been  no  laws 
authorizing  retirement  in  the  Life-Saving  Service.  The  provisions 
of  the  act  of  April  12, 1902,  32  Stat.,  101,  made  applicable  to  enlisted 
men  of  the  Coast  Guard  by  the  act  of  January  28,  1915,  provide  for 
retirement  of  officers  of  the  Kevenue-Cutter  Service  for  age  and  for 
phyacal  disability.  Upon  retirement  they  are  to  receive  seventy- 
five  per  centum  of  the  duty  pay,  salary,  and  increases  of  the  rank 
upon  which  they  have  been  or  may  be  retired." 

Another  existing  law  of  the  Revenue-Cutter  Service  which  the 
act  of  January  28,  1915,  provides  shall  apply  to  the  Coast  Guard  is 
in  section  8  of  the  act  of  April  16,  1908, 35  Stat.,  62,  which  provides 
for  retirement  on  waiting  orders  of  warrant  officers,  petty  officers,  and 
enlisted  men  after  80  years'  service  at  ^  seventy-five  per  centum  of 
the  pay  and  increase  of  his  grade  or  rating." 

The  law  for  retirement  of  enlisted  men  of  the  Navy  is  found  in 
the  act  of  March  2, 1907, 84  Stat.,  1217,  and  provides: 

''That  when  an  enlisted  man  shall  have  served  thirtv  vears  either 
in  the  Army,  Navy,  or  Marine  Corps,  or  in  all|  he  snall^  *  *  « 
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be  placed  upon  the  retired  list,  with  seventy-five  per  centum  of  the 

pay  and  allowances  he  may  then  be  in  receipt  of,  and  that  said  allow- 

ances  shall  he  as  follows:  Xine  dollars  and  fifty  cents  per  month  in 
lieu  of  rations  and  clotliin<^  and  six  dollars  and  twentj-iive  cents 
per  month  in  lieu  of  quarters,  fuel  and  liirht    *  * 

In  27  Comp.  Dec,  2ii3,  it  was  held,  quoting  from  the  syllabus : 

**  On  and  subsequent  to  May  18,  1920,  the  Navy  rates  of  pay  ap- 
plical)le  to  otlirers  and  enlisted  men  of  the  Navy  on  the  retired  list 
are  applicable  to  oflicers  and  enlisted  men  of  the  Const  Guard  retired 
either  prior  or  subsequent  to  that  date^  section  8  of  the  act  of  May 
18,  1920,  41  Stat.,  603,  havine  assimilated  the  pay  of  the  Coast 
Guard  to  that  of  the  Navy,  both  active  and  retirea." 

By  express  provision  of  section  18  of  the  act  of  May  18,  1920,  41 
Stat.,  604,  the  increases  in  pay  prescribed  in  the  act  are  not  to  enter 
into  the  computation  of  retired  pay  of  officers  and  enlisted  men 
redred  prior  to  July  1, 1922.  Therefore,  the  retired  pay  of  officers 
and  men  of  the  Navy  is  controlled  by  rates  of  pay  in  effect  prior 
to  May  18, 1920. 

The  act  of  May  18,  1920,  practically  requires  a  r^rating  of  the 
enlkled  men  of  the  Coast  Guard  to  ratings  ^'the  same  as  in  the 
Navy  in  so  far  as  the  duties  in  the  CJoast  Guard  may  require." 

Section  14  of  the  act  of  May  18, 1920, 41  Stat.,  604,  provides: 

"That  nothing  contained  in  this  Act  shall  operate  to  reduce  the 
pa}'  or  allowances  of  any  officer  or  enlisted  man  on  the  active  or 
retired  list.** 

This  "saving  clause"  applies  to  men  who  are  on  the  active  list  or 
on  the  retired  list  at  the  date  of  appr()\  al  of  the  act.  An  enlisted 
man  of  the  active  list  rerated  as  provided  in  Coast  Guard  General 
Order  No.  43,  and  siibsecjuently  retired  in  that  enlistment  period 
has,  however,  for  purposes  of  retired  pay  passed  beyond  the  pro- 
tective benefits  of  the  saving  clause,  and  is  entitled  to  retired  pay 
computed  on  his  Navy  rating  only. 

As  the  pay  and  allowances  of  enlisted  men  of  the  Coast  Guard 
are  by  section  8  of  the  act  of  May  18,  1920,  assimilated  to  the 
pay  and  allowances  prescribed  for  corresj^onding  grades  or  ratings 
and  length  of  service  in  the  Navy,  I  am  of  the  opinion  that  the  $15.75 
allowance  granted  to  retired  men  of  the  Navy  by  the  act  of  March  2. 
1907,  is  applicable  only  to  those  enlisted  men  of  the  Coast  Guard 
who  have  been  retired  after  30  veai-s  of  service. 

In  decision  of  this  office  dated  December  9,  1919,  '20  Comp.  Dec. 
478,  it  was  held  that  a  retired  enlisted  man  of  the  Navy  who  was 
on  active  dutv  on  Julv  11,  1919,  under  a  call  to  active  dutv,  or  who 
was  thereafter  called  to  active  duty,  was  entitled  upon  return  to  a 
reserve  status  to  retired  pay  computed  upon  the  increase  in  pay 
provided  by  section  15  of  the  act  of  May  22, 1917,  40  Stat.,  87,  and 
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the  act  of  July  11,  1919,  41  Stat.,  140.  Tn  de^-ision  dated  November 
20,  1920,  27  Comp.  Dec.  4^1.  it  was  held,  however,  that  this  ripjht 
did  not  extend  to  enlisted  men  retired  prior  to  July  11,  1919,  and 
who  had  not  been  recalled  to  active  duty  under  the  conditions  set 
forth  in  26  Comp.  Dec,  478. 

The  same  rule  as  to  comj)utinj?  retired  pay  announced  in  26  Comp. 
Dec,  478,  w^ill  aj)ply  in  the  case  of  an  enlisted  man  of  the  active 
list  who  is  retired  subsetjuent  to  July  11,  1919. 

For  comparison,  considerin^r  the  "saving  clause"  in  the  act  of 
May  IH,  1920,  there  is  set  forth  below  the  retired  pay  of  the  enlisted 
men  whose  cases  are  cited,  computed  at  old  Coasi,  (iuard  rates  and 
at  rates  computed  upon  pay  under  assimilation  to  the  Navy.  The 
rates  are  computed  on  the  assumption  that  the  men  are  citizens  of  the 
United  States  and  that  those  men  retired  prior  to  May  16,  1920,  had 
not  been  recalled  to  active  duty : 

No.  1.  RetlrtHl  prior  to  May  18,  1920: 

As  master-at-arms,  Coast  Guard,  three-fourths  of  ($00  plus  $12)   $54.00 

As  master-at-arms,  tirst  clas-s,  United  States  Navy,  three-fourths  of 

($44  plus  $2.90  c  s.  c.,  plus  $8.80.  O.  O.  No.  84)   41.86 

As  chief  commlaaaiy  steward.  United  States  Navy,  three-flmrtlis  ef 

(ITT  phis  12.88  c.  8.  c  plus  18.80.  G.  O.  No.  84)   88.60 

N^.  2.  Retired  prior  to  May  18,  1020: 

As  ship  writer,  Coast  Gininl,  three-fourths  of  $.*S4   40.50 

As  yooman,  first  clas-s,  Unitt?d  Slates  Navy,  three  four  I  hs  of  $44   83.00 

No.  1.  As  boatswain's  mate,  first  class,  United  States  Navy : 

Tbree-fonrtlis  of  (844  plus  $2.88  e.  s.  c,  plus  $8.80^  G.  O.  No.  84^ 

plus  $8  imr  Ineresae)                                         ■    ,  47. 86 


TmmrATzoH  of  ibdbsal  cohtbol  ov  kazlboam— patust  ov 

OVASAJITira. 

A  certilicate  by  the  Interstate  Couinierce  Commission  to  the  Secretary  of  the 
Treasury  pursuant  to  paragraph  (g)  of  secdon  208  of  tbe  transportation 
act  of  February  28,  t620.  41  Stat,  providing  certain  goarantles  as  to 
Income  to  carriers  for  a  period  of  six  months  after  termination  of  Federal 
contn)!,  which  .states  that  tlie  n mount  stipulated  In  thf  certlflcnte  as  neces- 
sary to  make  pood  the  puaranty  can  not  ho  reduced  by  further  accounting 
or  otherwise,  ami  that  amounts  In  addition  thereto  found  due  the  carrier 
to  make  good  the  guaranty  may  be  certified  thereafter  to  the  Secretary  of 
tiie  Treasury  for  payment,  does  not  folflll  the  reqnlrements  of  the  statute 
and  therefore  constltotes  no  basis  on  whkdt  tiie  Secretary  of  the  Treasary 
ig  authorized  to  Issue  o  warrant  to  the  carrier. 

Settlement  by  the  Auditor  for  thii  State  ;ind  Other  Departments  la  a  prere- 
quisite to  the  issuance  of  a  warrant  or  other  final  action  by  the  Secretary  of 
the  Treasury  upon  a  certilicate  of  tbe  Interstate  (Commerce  Commission 
stsAlnff  the  asiomit  neceesaiy  to  make  good  the  gnaranty  to  a  carrier  under 
seetlOD  209  of  the  transportation  act  of  February  28. 1820^  41  Stat,  406. 
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Ottmptroller  Wanriek  to  the  Beentary  of  the  Ttwarf,  Hortmbcr  S7,  1980: 

I  have  your  letter  of  November  24  requesting  decision  whether  you 
are  authorized  to  issue  a  warrant  for  $500,000  in  favor  of  the  Grand 
Trunk  Western  Railway  Co.  based  upon  a  certificate  reading  as 
follows : 

Interstate  Commerce  Commission,  Washington. 

Certificate  No.  A-290. 

^Certiitgatb  of  Interstate  Commergb  Commission  Undbr  Section 

209  (o),  Transportation  Act,  1920. 

**To  the  Secretaky  of  the  Treasury  of  the  United  States, 

"1.  The  Interstate  Commerce  Commission,  hereinafter  called  the 
commission,  hereby  certifies  that  the  Grand  Trunk  Western  Bail- 
way  Company,  a  corporation  of  tbe  States  of  Michigan  and  Indiana, 

hereinafter  called  the  carrier,  is  a  carrier  as  defined  in  paragraph 
(a)  of  section  209  of  the  transportation  act,  1920,  in  that  it  is  a  car- 
rier by  railroad  whose  railroad  or  system  of  transportation  was 
under  Federal  control  at  the  time  such  Federal  control  terminated 
at  12.01  a.  m.  on  March  1, 1920;  that  the  carrier  filed  with  the  com- 
mission on  or  before  March  15, 1920^  a  written  statement  that  it  ac- 
cepted all  of  the  projisions  of  the  said  section  209. 

"2.  The  commission  lins  a^^f^ortained  and  hereby  certifies  to  the 
Secretary  of  the  Treasury  that  the  amount  of  five  hundred  thousand 
dollars  ($500,000)  is  necessary  to  make  good  to  said  carrier  the 
guaranty  provided  by  section  209  of  the  transportation  act,  1920. 

^8.  Tne  commission  hereby  certifies  that  such  amount  of  fiye 
hundred  thousand  dollars  ($500,000)  can  not  he  reduced  hj  further 
accountincr  or  otherwise,  and  there  may  he,  u^nn  further  investiga- 
tion, additional  amounts  found  due  to  said  drand  Trunk  Western 
Railway  Company  to  make  pood  to  said  carrier  the  guaranty  of 
section  209  of  the  transportation  act.  1920,  and  which  it,  and  when. 
asocKTtained  by  the  commission  will  oe  certified  to  the  Secretary  oz 
the  Treasury. 

"  Dated  this  24th  day  of  November,  1920. 

^Bj  the  Commission,  Division  4. 

(Signed)         Geoboe  B.  McGintt, 

^Secretary,^ 

Paragraph  (g)  of  section  209  of  the  transportation  act,  1920,  41 
Stat.,  466,  reads: 

^The  Commission  shall,  as  soon  as  practicable  after  the  expira- 
tion of  the  guaranty  period,  ascertain  and  certify  to  the  Secretary 
of  the  Treasury  the  several  amounts  necessary  to  make  good  the 
forepoinc  cninranty  to  each  carrier.  The  Serrotarv  of  the  Treasury 
is  hereby  authorized  and  directed  thereupon  to  draw  warrants  in 
favor  o:^  each  such  carrier  upon  the  Treasury  of  the  United  States, 
for  the  amount  shown  in  such  certificate  as  necessary  to  make  good 
such  guaranty.  An  amount  suiBcient  to  pay  such  warrants  is  hereby 
appropriated  out  of  any  money  in  the  Treasury  not  othenM  appio- 
pnatad." 
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The  cortifirate  submitted  in  this  case  is  not  a  certificate  to  the  effect 
that  $5()U,U(MJ  is  the  amount  necessary  to  make  fjood  to  the  carrier  the 
guaranty  provided  by  section  209.  You  are  advised,  therefore,  that 
for  reasons  set  forth  in  my  decision  to  you  of  October  7,  1920,  27 
Comp.  Dec,  331,  in  the  matter  of  a  former  certificate  for  the  same 
amount  in  favor  of  this  carrier,  you  are  not  authorized  under  the 
law  to  issue  a  warrant  on  the  certificate  as  submitted.  See  also  in 
this  connection  my  decision  to  you  ot  November  10, 1820,  27  Comp. 
Dec.  441. 

It  ap{)ears  from  papers  accompanying  your  submission  that  the 
Interstate  Commerce  Commission  is  not  prepared  to  issue  a  certifi- 
cate in  this  case  substantially  in  the  form  indicated  in  the  decision 
of  November  10  as  necessary  to  authorize  payment. 

Commissioner  Meyer,  in  letter  to  you  dated  November  24,  made 
the  following  statement: 

**0n  behalf  of  division  4  I  desire  to  call  your  attention  to  two 
conununications  wliic  h  we  are  addressing  to  you  today  through  our 
secretary.  The  first  cancels  our  certificate  No.  A-24ti,  and  the  sec- 
ond transmits  to  you  a  substitute  ceitificate  in  somewhat  modified 
form,  covering  the  same  atuation. 

'^The  changes  in  the  original  certificate  were  made  primarily  at  the 
request  of  the  interested  carriers,  who  believe  that  the  revued  form  of 
certificate  will  more  clearly  pre.sent  the  legal  (}Ucstions  at  issue  in 
the  interpretation  of  section  209  of  the  transportation  act.  "Reliev- 
ing that  you  are  equally  interested  with  us  in  securing  an  authorita- 
tive judicial  interpretatipn  of  this  pioTudon  of  law,  we  acquiesced 
in  the  request  of  the  carrietB." 

In  view  of  the  fact  that  a  aettlement  by  the  Auditor  lor  the  State 
and  Other  Departments  is  a  prerequisite  to  any  final  action  by  you  in 
the  matter,  it  is  suggested  tiiat  you  transmit  the  oertifieate  end  ac- 
companying  papers  to  said  auditor  in  order  that  final  settlement  of 
this  claim  may  be  made  in  aooordanoe  with  this  decisi<»k 


VOSEIGN  SHOBE  DTTTT  PAY—lTAyAI  OFFICES. 

A  naval  ofllctr,  upon  being  detaclitHl  from  one  foreign  station  and  ordered  to 
r^rt  to  another  foreign  station,  is  entitled  to  foreign  shore  duty  pay 
only  until  he  arriTes  in  the  United  States  tnm  the  old  station  and  from 
tlM  date  he  sails  tot  the  new  station;  dorlog  the  period  between  his  ar- 
rival in,  and  subsequent  departoie  Ikom,  the  United  States  he  is  entitled 
to  shore  duty  pay  onlj. 

Aistiaff  Oeaqpti^sr  Voree  to  the  Seerttuy  of  the  Vavy,  Horssiber  SS,  IMO: 

I  have  your  letter  of  November  IG,  1920,  requesting  decision  of 
the  question  presented  by  Capt.  H.  G.  Sparrow,  United  States  Navy, 
whether  Rear  Admiral  W.  B.  Fletcher,  United  States  Navy,  is  en- 
titled to  pay  for  foreign  shore  duty  during  the  period  that  he  was 
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in  the  United  States  in  the  performance  of  travel  from  Hawaii  to 
Rio  de  Janeiro,  Brazil,  under  the  following  orders : 

"1.  You  are  hereby  detached  from  duty  as  commandant,  four- 
teenth naval  district,  and  from  guch  other  duty  as  may  have  been 
assigned  you;  will  proceed  to  Rio  de  Janeiro,  Brazil,  and  report  to 
the  U.  S.  ambassador  at  that  place  for  duty  as  senior  momber  of 
a  nnvnl  commission  to  Brazil  and  in  cotanection  with  the  Brazilian 
Naval  War  Collciro. 

"  2.  This  employment  on  shore  duty  beyond  the  seas  is  required 
by  the  public  interests. 

^  8.  The  naval  attach^  at  Rio  de  Janeiro  is  hereby  authorized  to 
take  up  your  accounts  and  to  make  the  necessary  disbursements  of 
pay  and  allowances." 

Indorsements  on  the  orders  show  that  Rear  Admiral  Fletcher  per- 
formed the  travel  involved  via  the  United  States;  that  he  arrived 
at  San  Francisco  July  13, 1920,  and  sailed  from  New  York  for  Rio 
de  Janeiro  on  July  81,  1920.  The  question  is  whether  for  the  17 
days  he  was  in  the  United  States  he  is  entitled  to  foreign  shore  duty 
pay. 

When  an  officer  of  the  Navy  is  detached  from  one  service  or  duty 
and  assigned  to  another  he  is  not  attached  to  the  other  assignment 
until  he  enters  upon  the  duties  of  such  assignment.  While  perform* 
ing  travel  from  one  duty  to  another  the  officer  is  in  a  travel  status, 
and,  except  when  otherwise  provided  by  statute,  the  pay  of  officers 
of  tiie  Navy  while  in  a  travel  status  is  shore  pay  as  if  within  the 
continental  limits  of  the  United  States.  Such  express  provision  is 
found  in  the  act  of  May  18, 1908, 85  Stat,  128,  which  provides  that: 

urn  m  *  AH  officers  on  sea  duty  and  all  officers  on  shore  duty 
beyond  the  continental  limits  of  the  United  States  shall  while  so 
serving  receive  ten  per  centum  additional  of  tlu-ir  salaries  and  in- 
crease as  above  provided,  and  such  increase  shall  commence  from 
the  date  of  reportin*r  for  duty  on  board  ship  or  the  date  of  sailing 
from  the  ITnited  States  for  shove  duty  beyond  the  seas  or  to  join  a 
ship  in  forei^  waters." 

By  the  act  of  March  2,  1901,  31  Stat.,  003,  officers  of  the  Army 
are  entitled  to  10  jht  cent  increase  of  pay  for  foreitrn  shore  duty, 
the  time  of  such  service  to  be  counted  from  the  date  of  departure 
from  the  United  States  to  the  date  of  return  thereto.  Under  the 
act  of  March  3,  1899.  30  Stat.,  1007,  wliicli  assimilated  the  pay  of 
officers  of  the  Navy  to  the  pay  provided  for  officers  of  the  Army, 
Navy  officers  were  entitled  to  foreicm  shore  pay  while  returning  to 
the  United  States  from  foreign  shore  duty.  By  reason  of  the  sav- 
ing clause  in  the  act  of  May  13,  lOOS.  35  Stat.,  128.  officers  of  the 
Navy  are  still  entitled  to  such  pay  while  returning  to  the  United 
States.   See  21  Comp.  Dec.,  (;04,  and  cases  cited  therein. 

Althou«rh  the  duty  from  which  I\ear  Admiral  Fletcher  was  de- 
tached and  the  duty  to  which  assigned  were  of  the  same  nature  or 
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dMB  (lomgn  shore  duty),  they  were  dktiiict  duties,  end  from  the 
time  he  was  detached  from  duty  in  Hawaii  until  reporting  for  duty 
in  Bio  de  Janeiro  he  was  nol  attaefaed  to  either  of  said  duties,  his 
status  being  that  of  an  officer  performing  traveL  However,  by 
reason  of  the  fact  that  in  performing  the  travel  involved  he  re- 
turned to  the  United  States  his  pay  status  was  affected  by  the 
statutes  herein  dted  which  continued  his  foreign  shore  duty  pay 
until  he  arrived  in  the  United  States,  and  entitled  him  to  such  addi- 
tional pay  under  the  new  assignment  from  date  of  sailing  from  the 
United  States.  For  the  rest  of  tiie  travel  period  (the  time  he  was 
in  the  United  States)  he  is  entitled  to  shore  duty  pay  only. 


TBuavAxzov  or  wedmral  omrrmoE  ov  SAnaoASi-VAmiT  ov 

ASTAHCES. 

In  tlte  abseuce  of  uXlirmutive  evidence  hliuwiug  that  a  specific  application  waa 
filed  prior  to  Septemlier  1,  W20,  wltb  Oie  Interstate  Oommeice  Oommlgaioo 
tor  the  advance  oovered  by  a  certificate  of  the  commlesloii  to  tbe  Secre- 
tary of  (he  Treasary  of  an  amount  necessary  for  a  carrier  to  meet  their 

fixe<l  rhnrcros  and  operntfnjj:  expf'nsos  rlurlnt:  tlip  prtinmnty  poriod  of  six 
months  aftJT  termination  of  Federal  control  as  provided  by  section  209, 
paragraph  (h),  of  the  act  of  February  28.  1920,  41  Stat,  466.  the  Secretary 
of  the  Tveasnry  It  not  authorlaed  nnder  the  law  to  enter  Into  a  oootfact 
or  make  advances  based  on  said  certificate. 

GomptroDer  Warwick  to  the  Seerttaiy  of  the  TNasnry,  Hovember  tS,  ItlO; 

I  have  your  letter  of  November  23  requesting  decision  whether  you 
are  authorized  to  issue  a  warrant  for  $2,50(),U(K)  in  favor  of  the  Boston 
&  Maine  Kaih'oad  as  an  advance  under  paragraph  (h)  of  section  209 
of  the  transportation  jict,  19'2(),  on  a  ceitiiicate  issued  by  the  luterstate 
Commerce  Commission  November  16,  1920. 

The  paragraph  referred  to  reads: 

"Upon  application  of  any  carrier  to  the  Commission,  asking  that 
during  the  guaranty  period  there  may  be  advanced  to  it  from  time 
to  time  such  sums,  not  in  excess  of  the  estimated  amount  necessary 
to  make  good  the  guaranty,  as  are  necessary  to  enable  it  to  meet  its 
fixed  charges  and  operating  expenses,  the  Commission  may  certify 
to  the  Secretary  of  the  Treasury  the  amount  of,  and  times  at  which, 
such  advances,  if  any.  shall  be  made.  Tlie  Secretary  of  tlie  Treas- 
ury, on  receipt  of  sucli  certificate,  is  authorized  and  directe<l  to  make 
the  advances  in  the  amounts  and  at  the  times  specified  in  the  cer- 
tificate, upon  the  execution  by  the  carrier  of  a  contract,  secured  in 
such  manner  as  the  Secretary  may  determine,  that  upon  final  deter- 
mination of  the  amount  of  the  ^ruaranty  provided  for  by  this  section 
such  carrier  will  repay  to  the  United  States  any  amounts  which  it 
has  received  from  such  advances  in  excess  of  tlie  guaranty,  with 
interest  at  the^  rate  of  6  per  centum  per  annum  from  the  time  such 
excees  was  paid.  There  is  hereby  appropriated,  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated,  a  sum  sufficient  to  en- 
able the  Secretary  of  the  Treasury  to  make  the  advances  referred  to 
in  this  subdivision.'^ 
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This  paragraph  provides  for  advances  only  during  the  guaranty 
period,  which  terminated  August  31,  1920. 

In  a  decision  of  this  office  dated  October  7,  1920,  27  Comp.  Dec , 
331,  it  was  held  that  you  are  authorized  to  issue  warrants  after 
August  31,  1920,  in  payment  of  such  advances,  in  <  uses  in  which  a 
proper  ajiplication  for  advance  had  been  filed  with  the  Interstate 
Commerce  Commission  prior  to  September  1,  1920.  But  before  issu- 
ing any  warrant  after  August  31,  1920,  for  an  advance  under  the 
paragraph  hereinbefore  quoted  you  should  have  conclusive  evidence 
that  a  proper  application  for  said  advance  was  duly  filed  with  the 
commission  on  or  before  August  31,  1920. 

In  the  case  here  presented  no  such  evidence  is  submitted.  It  ap- 
pears that  an  application  for  an  advance  of  $4,000,000  was  filed  by 
this  railroad  August  12,  1920,  and  that  a  warrant  for  said  amount 
was  issued  pursuant  to  Interstate  Commerce  Commission  certificate 
No.  A-164,  dated  August  18,  1920.  The  number  of  the  application 
in  that  case  is  A-175,  and  the  certificate  now  presented  purports  to 
be  based  on  the  same  application  "  as  supplemented." 

There  is  nothing  among  the  papers  accompanying  your  submission 
to  indicate  when,  by  whom,  or  in  what  manner  the  application  of 
August  12  was  supplemented.  But  unless  the  supplement  referred 
to  was  duly  filed  with  the  Interstate  Commerce  Commission  i)rior 
to  September  1,  1920,  the  proposed  advance  tiiereon  can  not  under 
any  circumstances  be  regarded  as  an  advance  during  the  guaranty 
period." 

You  are  advised,  therefore,  that  in  the  absence  of  affirmative  evi- 
dence showing  that  a  specific  application  for  the  advance  covered 
by  the  certificate  of  November  16,  1920,  was  filed  with  the  commis- 
sion prior  to  September  1,  1920,  you  are  not  authorized  under  the 
law  to  enter  into  a  contract  or  make  advances  based  on  said  cer- 
tificate. 


An  officer  of  the  Army  Is  not  entitled  to  mileage  for  travel  performed  nnder 
competent  orders  while  accompanying  a  body  of  students  from  their 
sdiool  to  an  Armj  canip,  bat  his  status  as  to  travel  aUowanoai  Is  tlie  same 
as  that  of  the  stndeots  asder  his  charge,  aach  travel  being  coosldorad 
Snalogoas  to  travel  with  troops  within  the  meaning  of  ttie  law  and  Anny 
regulations  providing  tat  mileage  of  Anay  olBoers. 

AsllBg  OomptroUer  Voree  to  the  Beeretary  of  War,  Vovosibor  99,  IMO: 

By  your  order,  I  have  the  Adjutant  General's  indorBement  dated 
November  22,  1920,  on  papers  of  the  claim  for  mileefe  in  the  case 
of  First  Lieut  Harold  H.  Fisher,  wherein  is  requested  decision  of 
the  question  whether  Ideut  Fisher's  travel  with  a  body  of  students 
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should  be  classed  as  travel  entitling  him  to  mileage  at  the  rate  of  7 
cents. 

Paragraph  18,  Special  Orders  No.  138,  Headquarters  Centnl  De- 
partment, dated  at  Chicago,  111.,  June  11, '1920,  is  as  follows: 

"18.  First  Lieutenant  Harold  H.  Fisher,  TnfantrVj  will  conduct 
the  Rockford  High  School  students  from  Kockford,  Illmois,  to  Camp 
Custer,  Michigan,  where  upon  arrival  they  will  be  reported  to  the 
oommanding  dBoer,  B.  O.  T.  C.  Infantry  Gamp,  for  duty,  and  upon 
completion  of  this  duty  Lieutenant  Fisher  will  return  to  nis  proper 
station,  Kockford,  Illinois.  The  travel  directed  k  neoeasary  in  the 
military  service." 

Claimant  states  that  the  above  order  was  issued  when  he  made 
request,  after  consultation  with  the  principal  of  the  Rockford  High 
School,  that  he  be  ordered  to  accompany  these  students  to  camp; 
that  in  compliance  with  the  order  he  accompanied  the  students  to 
CSamp  Custer,  Mich.,  on  June  17,  1920;  that  in  his  letter  requesting 
issuance  of  the  order  he  requested  that  transportation  be  furnished; 
that  the  transportation  furnished  by  the  United  States  covered  only 
the  number  of  students  attending  the  camp  and  he  was  not  famished 
transportation,  but  paid  the  same  from  his  personal  funds;  and  that 
the  disbursing  officer  who  paid  him  mileage  for  the  trip  from  Custer 
back  to  Rockford  refused  payment  of  mileage  for  his  trip  from 
Bockford  to  Custer  with  the  students. 

The  act  of  June  12, 1906, 34  Stat,  246,  provides  that  officers  when 
traveUng  under  competent  orders  without  troops"  shall  be  paid 
mileage ;  and  the  Secretary  of  War  may  determine  what  shall  con- 
stitute travel  ^without  troops"  within  the  meaning  of  the  laws 
governing  the  payment  of  mileage  to  officers  of  the  Army. 

Paragraph  1281,  Army  Regulations,  1913,  1919,  provides: 

"  *  Traveling  with  troops '  will  be  regarded  as  covering  all  cases  of 
officers  included  *  *  *;  (b)  in  orders  for  movement  of  detach- 
ments, escorts,  or  stores,  which  proceed  by  marches  or  by  transporta- 
tion  belonging  to  or  especially  nired  for  the  purpose  bv  the  United 
States,  the  idea  being  that  in  marches  the  officers  should  move  as  do 
the  troops  ahd  that  where  transportation  is  specially  devoted  to  the 
movement  it  is  sufficient  for  all  included  therein;  *  * 

Upon  the  facts  appearing  in  this  case  payment  of  the  voucher 
herewith  returned  is  not  approved.  For  the  trip  from  Bockford 
to  Camp  Custer  the  claimant  is  not  entitled  to  mileage  at  the  rate 
of  7  cents  as  claimed,  but  is  entitled  to  what  it  would  have  cost  the 
Government  for  the  transportation  which  he  should  have  received  in 
kind.  The  tran^rtation  specially  devoted  to  the  movement  in  this 
case  should  have  included  hte  transportation;  his  footing  as  to  travel 
allowances  being,  in  view  of  the  facts  presented,  the  same  as  that 
of  the  students  under  his  charge. 
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DECISIONS  OF  THE  COMPTROLLEB, 


ABMS  AH9  AMXinnTIOV  LOANED  BY  WAB  DEFABTXXHT  VOB  7E0T10* 

nOH  OF  PUBLIC  PBOPSBIY. 

The  leru  "  arms  uud  aiuinunition  "  as  used  in  the  act  of  March  S,  1879,  20 
Stat,  412,  authorizliig  the  War  Department  to  kMn  arma  and  ammnnltion 
to  other  departnmito  for  the  protection  of  public  mcmejr  and  property,  la 

aoffldently  broad  to  cover  the  equipment  necoaoary  to  their  convoilent 
use,  Incliidirif?  belts  and  holstors  for  revolvers. 
WhlU'  tlie  act  of  March  3,  1S79,  2U  Slat.  412,  only  provides  for  the  loan  of  arms 
uud  ammunition  by  the  War  Department  to  other  departments  for  the 
protection  of  public  money  and  inuijcrty,  the  tue  of  such  arms  and  am- 
munition for  the  protection  of  liquor  seised  and  stored  under  the  internal- 
revenue  laws  is  witliin  the  spirit  and  intent  of  tlie  law. 

Comptroller  Warwlek  to  the  Seoretary  of  the  Trearaxy,  Beoeaher  1, 1980: 

I  have  your  letter  of  November  17,  1920,  as  follows: 

"I  have  the  honor  to  request  your  ruling,  from  tlie  facts  sub- 
mitted below,  as  to  whether  the  terms  of  the  act  of  Congress  dated 
March  3,  1879,  20  Stat,  412,  which  provides  for  the  issuance  by  the 

War  Department  of  arms  and  ammunition  as  a  loan  upon  proper 
requisition  from  the  heads  of  the  various  executive  departments, 
appJy  to  revolver  holsters  and  waist  belts. 

"  It  has  in  the  past  been  the  practice  of  the  War  Department  to 
su]}i)ly  to  the  field  officers  of  the  Bureau  of  Internal  Revenue  such 
ordnance  equipment  as  was  considered  necessary  to  protect  public 
property  in  tlie  enforcement  of  the  revenue  and  jiroliibition  laws. 
Department  requisitions  have  been  drawn  on  the  War  Depaitment 
as  this  equipment  was  needed,  and  receipts  have  been  issued  for  the 
articles  received. 

'*In  accordance  with  the  act  referred  to  above  the  Treasury  De- 

nartment,  on  August  17,  1920,  issued  a  requisition  (No.  86)  on  the 

War  Department  to  cover  110  holsters  for  .45  caliber  revolvers  and 
110  waist  belts,  38-inch,  Class  B,  wliicli  were  received  by  the  super- 
vising federal  prohibition  agent  at  Chicii<^(),  Illinois,  from  the  gen- 
eral supply  depot  located  in  that  city,  liowever,  the  Treasury  De- 
partment nas  since  been  vouchered  for  these  holsters  and  belts  in 
the  sum  of  $369. 

"  There  is  quoted  below  an  indorsement,  dated  September  22,  1920, 
of  the  Quartermaster  General,  United  States  Army,  with  reference 
to  tliis  transaction :  * 

«*  S-CE  400.325  Treasury  Dept.    1st  Ind. 
<  O.  Q.  M.  G.,  September  22,  1920.— To  the  Chief  Qerk,  Treas- 
ury Department,  Washington,  D.  C. 

"*1.  Ketumed  with  the  information  that  in  the  opinion  of  this 
oflice  the  act  quoted  herein  does  not  apply  in  this  case  for  the  fol- 
lowing reasons : 

"*(a)  The  act  provides  that  the  Secretary  of  War  issue  to  other 
Executive  Departments,  arms  and  ammunition  for  the  protection 
of  public  mone^  and  property.  Holsters  and  belts  are  not  consid- 
ered by  this  office  as  arms  and  ammunition,  nor  were  these  articles 
desired  for  the  protection  of  public  money  or  property. 

"'(6)  The  act  referred  to  provides  that  property  loaned  to  other 
Executive  Departments  for  the  protection  of  public  money  and  prop* 
erty  is  to  be  returned  to  the  War  Department  when  the  necessity  for 
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its  use  has  expired.  In  this  case,  the  use  of  the  holsters  and  beUs 
issued  is  indehnite,  so  far  as  r-an  be  detennined  by  this  oflico.' 

"The  holsters  and  belt>  desired  by  tJie  Treasury  Department  are 
for  the  use  of  officers  of  the  Internal  Revenue  Service  in  guarding 
and  pioteednff  seiased  and  stored  liquors;  and  while  the  use  of  the 
articles  is  incfefinite  as  to  time^  the  terms  of  the  act  do  not  appear 
to  prescribe  any  time  limit  other  than  that  embraced  in  the  clause 
when  the  necessity  for  their  use  has  expired.' 

"In  this  connection  reference  is  made  to  your  rulinfj  of  April  23, 
1903,  9  Comp.  Dec,  577,  which  required  reimbursement  to  the  War 
Department  for  the  loss  of  a  belt,  holster,  and  revolver  which  had 
be<m  issued  in  accordance  with  the  act  of  March  3,  1879.  The  infer- 
ence is  drawn  from  this  ruling  that  holsters  and  belts  are  considered 
within  the  provision  of  the  act. 

"As  holsters  and  belts  are  considered  by  this  department  neces- 
sary adjuncts  to  side  arm  equipments,  the  voucher  submitted  by  the 
War  Department  is  bein^  held  pending  receipt  of  your  opinion.** 

The  act  of  Mareh  3,  1879,  20  Stat.,  412,  provides: 

"That  upon  the  request  of  the  head  of  any  department,  the  Secre- 
tary of  War  be,  and  he  hereby  is,  autliorized  and  directed  to  issue 
arms  and  ammunition  whenever  tney  may  be  required  for  the  pro- 
tection of  the  public  money  and  property,  and  they  may  be  delivered 
to  any  officer  of  the  department  designated  by  the  head  of  such  de- 
partment, to  be  accounted  for  to  the  Set  ret  a  ry  of  War,  and  to  be 
returned  when  the  necessity  for  tlieir  use  lias  expired.  Arms  and 
ammunition  heretofore  furnished  to  any  department  by  the  War 
Department,  for  which  the  War  Department  has  not  oeen  reim- 
bursed, may  be  receipted  for  under  the  provisions  of  this  act'* 

I  think  that  the  term  "  arms  and  ammunition  "  is  sufficiently  broad 
to  cover  the  equipment  usual  and  proper  to  the  use  of  the  particular 
aim  to  be  furnished,  and  where  such  equipment  has  in  fact  been  fur- 
nished by  the  War  Department  upon  your  request  under  the  statute 
no  payment  for  the  same  is  required  to  be  made  from  the  appropri- 
ations of  your  department. 

Whether  liquor  seized  and  stored  under  prohibition  or  internal 
revenue  laws  is,  strictly  speaking,  public  property  may  be  open  to 
question,  but  whether  public  property  or  not  it  is  in  the  custody  of 
Government  officers  and  its  protection  is  a  matter  of  public  interest 
and  obligation.  The  pmetice  of  furnishing  arms  necessary  for  its 
protection,  said  to  have  heretofore  prevailed,  seems  to  be  in  accord- 
ance with  the  spirit  and  intent  of  the  law,  and  there  is  no  valid 
ground  for  distinction  between  the  revolver  itself  and  the  holster 
and  belt  necessary  to  ito  convenient  use. 

Both  the  revolver  and  its  equipment  are  held  by  the  Treasury  De- 
partment as  property  of  the  War  Department,  to  be  returned  to  the 
'   War  Department  when  the  necessity  for  ite  use  has  expired. 

There  is  no  authority  of  law  for  payment  for  any  of  these  holsters 
and  belte  necessarily  procured  for  use  in  guarding  seized  and  stored 
liquors. 
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Bnlisted  men  of  the  Navy  saving  over  fonr  years  c(HitIniioiisl7  under  drnt- 

temi  cnHstnipnts  or  extensions  of  enlistments  are  entitled  to  continuOQS- 
service  pay  at  the  expiration  of  the  first  four  years  of  continuous  senice 
and  at  tlie  expiration  of  each  four  years  of  continuous  service  thereafter. 
Bnlieted  men  of  tiie  Navy  serving  over  four  years  under  8liort4erm  enlist-. 
meatB  or  extensions  of  enlistments  sre  entitled  to  pay  vnder  General  Order 
84  at  the  expiration  of  the  first  four  years  of  service,  either  continuous  or 
dissevered,  and  at  the  expiration  of  each  four  years  of  service  thereafter, 
provided  tliat  no  previous  service  teruiinatetl  for  other  than  expiration  of 
enlistment  (unless  on  recommendation  of  boards  of  medical  survey)  may 
be  counted. 

Aiilitsat  Oemptroller  Vexee  to  the  leoretafy  «f  the  Vavji  Ileoemher  1, 19t0: 

I  have  your  letter  of  November  11,  1920,  requesting  decision 
whether  enlisted  men  of  the  Navy  who  extend  a  two-year  or  a  three- 
year  enlistment  for  one,  two,  three,  or  four  years  are  entitled  to 
additional  pay  under  General  Order  84  and  to  oontinuous-servioe 
pay  from  date  the  extension  becomes  effective. 

The  act  of  August  22, 1912,  87  Stat.,  881,  authorizes  extension  of 
enlistment  as  follows: 

That  the  term  of  enlistment  of  any  enlisted  man  in  the  Navy 

may,  by  his  voluntary  written  agfrecmcnt,  under  sucli  re<julations  as 
may  be  prescribed  by  the  Secretary  of  the  Navy  witli  the  approval 
of  the  President,  be  extended  for  a  period  of  either  one,  two,  three, 
or  four  full  years  from  the  date  of  expiration  of  the  then-existing 
four-year  term  of  enlistment,  and  subsequent  to  said  date  such  en- 
listed men  as  extend  the  term  of  enlistment  as  authorized  in  this 
section  shall  be  entitled  to  and  shall  receive  the  same  pay  and  allow- 
ances in  all  respects  as  thouf^h  re«:;ularly  discharged  and  rcciilisted 
immediately  upon  expiration  of  their  term  of  enlistment,  and  such 
extension  shall  not  operate  to  deprive  them  upon  discharge  at  the 
termination  thereof  of  any  right,  privilc •re,  or  benefit  to  which  they 
would  be  entitled  at  the  expiration  of  a  four-year  term  of  enlist- 
ment. ♦  •  ♦  And  provided  further^  That  an  extension  of  the 
period  of  enlistment  as  hereinbefore  authorized,  aggre^ting  four 
years,  shall  be  held  and  considered  as  equivalent  to  continuous  serv- 
ice with  respect  to  all  rights,  privileges,  and  benefits  granted  for 
such  service  pursuant  to  law." 

The  language  of  the  extension  act  shall  receive  the  same  pay  and 

allowances  in  all  respects  as  though  regularly  discharged  and  reen- 
listed  immediately  upon  expiration  of  their  term  of  enlistment" 
limits  additional  pay  for  the  extension  to  such  as  would  accrue  to 
the  man  if,  instead  of  extending  his  enlistment,  he  were  discharged 
at  expiration  thereof  and  immediately  reenlisted.  When  the  ex- 
tended enlistment  is  a  four-year  term  right  to  additional  continuous- 
service  pay  and  additional  pay  under  General  Order  34,  accnies  be- 
cause if,  instead  of  extending  his  enlistment,  he  had  been  discharged 
and  immediately  reenlisted  he  would  have  been  entitled  to  such  addi- 
tional pay. 
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In  9ft  Comp.  Dec  810,  wherom  was  oonfltraed  the  of  the 

ACte  of  July  11, 1919,  41  Slat,  134,  and  June  4,  1920,  41  Stat,  886, 
wMch  authorize  enliBtments  in  the  Navy  for  two  years  and  three 
years  with  proportionate  benefits  upon  discharge  and  reeDUstment," 
it  was  held  that  for  the  first  short-term  reenlistment  following  con- 
tinuously a  four-year  enlistment  the  enlisted  man  is  entitled  to  the 
same  rate  of  increase  of  pay  for  previous  service  to  which  he  would 
have  been  entitled  if  such  short-term  reenlistment  were  for  four 
years;  but  while  serving  in  a  second  short-term  reenlistment  period, 
continuous  with  the  first,  not  until  the  aggregate  service  in  such 
short-term  reenlistments  equals  four  years  is  the  man  entitled  to 
another  increase  for  previous  service. 

When  the  first  short-term  reenlistment  follows  a  two  or  three- 
year  enlistment,  the  increase  of  pay  does  not  accrue  until  an  aggre- 
gate of  four  full  years  of  service  has  been  rendered. 

It  follows,  therefore,  that  the  rights  which  may  accrue  upon  ex- 
tension of  a  short-term  period  depend  upon  the  duration  of  previous 
periods. 

If  a  man  enlisted  for  two  years  and  extended  that  enlistment,  no 
increase  would  accrue  under  the  extension  unless  made  for  three  or 
four  years,  in  which  case  the  increase  would  begin  upon  the  comple- 
tion of  four  full  years  of  service,  viz :  two  under  enlistment  and  two 
under  extension. 

If  a  man  enlisted  for  two  years,  reenlisted  for  two  years  and  ex- 
tended that  enlistment,  the  increase  of  pay  would  commence  with 
the  extension. 

If  a  man  enlisted  for  two  years,  reenlisted  for  three  years  and 
extended  that  enlistment  for  three  no  increase  would  accrue  dur- 
ing the  extension,  his  pay  for  continuous  service  being  the  same 
during  the  extended  period  as  accrued  upon  the  beginning  of  the 
fifth  year  in  the  reenlistment  period.  If,  however,  this  extension  had 
been  for  four  years  instead  of  for  tliree,  a  further  increase  would 
accrue  upon  the  o(»nmencanent  of  the  fourth  year  of  extension. 

In  other  words,  the  total  years  of  continuous  service  under  diort- 
term  enlistments  and  extensions  thereof  diould  be  divided  by  four 
and  for  each  second  and  succeeding  full  four  years  of  service  the 
addition  of  pay  for  continuous  service  should  be  credited.  The  same 
rule  of  division  should  be  applied  for  increase  of  pay  under  Gen- 
eral Order  No.  84,  except  that  the  service  to  be  counted  need  not 
be  in  continuous  service.  No  service  prior  to  that  which  was  ter- 
minated for  other  than  expiration  of  enlistment  is  to  be  considered 
in  the  oomputatioA,  except  as  provided  in  General  Order  No.  84 
where  a  discharge  was  given  on  "  lemmmendation  of  boards  of 
medical  snrvej." 
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« 

VBDXBAK  AIB  TO  BVEAL  M8T  BOAINI. 

The  determination  of  what  items  are  properly  Included  under  the  head  of  **  En- 
gineering, luspection,  and  Contingencies,"  in  connection  with  Federal  aid 
to  rural  post  roads  Is  largely  a  matter  for  administratiye  officers,  and  the 
acoonntlDg  ofBoers  wlU  ordlntflly  aeeept  the  appnrral  of  the  vondien  fgf 
the  administratlTe  ofllcers,  In  the  absence  of  Indications  of  fraud  or  un- 
reasonable charges,  but  rttMrve  the  rli^t  to  retnire  additional  ffrplanattoa 
in  particular  cases. 

Oravtroller  Warwick  to  the  Secretary  of  Afiieultnre,  Seoeaher  4^  IMOi 

I  have  your  letter  of  November  '20  reqxiesting  decisioii — 

"  Whether  or  not  it  is  necessary  that  items  which  enter  into  Federal 
aid  vouchers  under  the  heading  *  Engineering,  Inspection,  and  Con- 
tinixoncies,'  should  be  itemized  to  conrorm  to  the  fiscal  reguhitions  of 
this  department;  or  whether  or  not  it  may  be  considered  adequate  if 
the  expenses  have  been  incurred  in  accordance  with  the  regulations 
of  the  respective  States  and  approved  by  their  accounting  ofioers  for 
payment^  with  sufficient  itemization  as  outlined  herein  to  enable  this 
department  to  identify  the  nature  of  the  items  and  to  know  that  they 
are  proper  charges  against  the  project  in  question." 

The  act  of  July  11, 1916, 39  Stat.,  357,  provides: 

"  Sec.  6.  That  any  State  desiring  to  avail  itself  of  the  benefits  of 
this  Act  sliall,  by  its  State  highway  department,  sul)mit  to  the  Sec- 
retary of  Agriculture  project  statements  setting  forth  proposed  con- 
struction of  an}'  rural  post  road  or  roads  therein.  If  the  Secretary 
of  Agriculture  approve  a  project,  the  State  highway  department 
shall  Tumish  to  him  sudi  surveys,  plans,  specifications,  and  estimates 
therefor  as  he  may  require:  Proinded,  however^  That  the  Secretary 
of  Agriculture  shall  approve  only  such  projects  as  mav  be  substantial 
in  character  and  the  expenditure  of  funds  hereby  authorized  shall  l^e 
applied  only  to  such  improvements.  Items  included  for  engineering, 
inspection,  and  unforseen  contingencies  shall  not  exceed  ten  per  oen- 
turn  of  the  total  estimated  cost  of  the  work.  If  the  Secretary  of  Agri- 
culture approve  the  plans,  specifications,  and  estimates,  he  shall  notify 
the  State  highway  department  and  immediately  certify  the  fact  to 
the  Secretary  of  the  Treasury.  The  Secretary  of  the  Treasury  shall 
thereupon  set  aside  the  share  of  the  United  States  payable  imder  this 
Act  on  account  of  such  project,  which  shall  not  exceed  fifty  per  cen- 
tum of  the  total  estimated  cost  thereof.  No  payment  of  any  money 
apportioned  under  this  Act  shall  be  made  on  any  project  until  such 
statement  of  the  project,  and  the  plans,  specifications,  and  estimates 
therefor,  shall  have  been  submitted  to  and  approved  by  the  Secretary 
of  Agriculture. 

When  the  Secretary  of  Agriculture  shall  find  that  any  project 

so  approved  by  him  has  been  constructed  in  compliance  with  said 
I)lans  and  specifications  he  shall  cause  to  be  paid  to  the  proper 
authority  of  said  State  the  amount  set  aside  for  said  project:  Pro- 
vided, That  the  Secretary  of  Agriculture  may,  in  his  discretion, 
from  time  to  time  make  payments  on  said  construction  as  the  same 
progresses,  but  these  payments  including  previous  payments,  if  any, 
shall  not  be  more  than  the  United  States'  pro  rata  part  of  the  value 
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of  the  labor  and  materials  which  have  been  actually  put  into  said 
oonstruction  in  conformity  to  said  plans  and  specifications;  nor  shall 

any  such  payment  be  in  excess  of  $10,000  per  mile,  ezdusiTe  of  ti^e 
cost  of  bridires  of  more  than  twenty  loet  clear  span.  The  construc- 
tion work  and  labor  in  each  State  shnll  he  done  in  accordance  with 
its  laws,  and  under  the  direct  supervision  of  the  State  highway 
department,  subject  to  the  inspection  and  approval  of  the  Secretary 
of  Agriculture  and  in  accordance  with  the  rules  and  regulations 
made  pursuant  to  this  Act. 

"The  Secretary  of  Agriculture  and  the  State  hi^rhwuy  department 
of  each  State  may  jointly  determine  at  what  times,  and  in  wliat 
amounts,  payments,  as  work  progresses,  shall  be  made  under  ttoB 
Act  Such  payments  shall  be  maae  by  the  Secretary  of  the  Treas- 
ury, on  warrants  drawn  by  the  Secretary  of  Agriculture,  to  such 
official,  or  officials,  or  depository,  as  may  be  desijrnated  by  the  State 
highway  dei)ai'tnient  ami  authorized  untler  tlie  laws  of  the  State  to 
receive  public  funds  of  the  State  or  county." 

"  Sec  10.  That  the  Secretary  of  Agriculture  is  authorized  to  make 
rules  and  regulations  for  carrying  out  the  provisions  of  this  Act.** 

Sections  5  and  6  of  the  act  of  February  28,  1919,  40  Stat.,  1200, 
construe  and  amend  the  act  of  July  11, 1916,  in  part  as  follows: 

''That  section  6  of  said  Act  be  further  amended  so  that  the  limi- 
tation of  payments  not  to  exceed  $10^000  per  mile,  exclusive  of  the 
cost  of  bridges  of  more  than  twenty  f^t  clear  span,  which  the  Secre- 
tarv^  of  Agriculture  may  make,  be,  and  the  same  is,  increased  to 

$20,000  per  mile." 

Under  the  authority  of  section  10  of  the  act  of  July  11,  1916,  the 
Secretarj'  of  Agriculture,  on  March  12.  1019.  made  and  published 
amended  rules  and  ie<:nlations  for  carrying'  out  the  provisions  of 
said  act  as  amended  by  the  act  of  i^^ebruary  2d,  1919.  Begulation  10 
provides : 

"  Vouchers  in  the  form  provided  by  the  Secretary  and  certified  as 
therein  prescril>cd,  showing  amounts  expended  on  any  project  and 
amount  claimed  to  be  due  from  the  Federal  Government  on  account 
thereof  shall  be  submitted  by  the  State  highway  department  to  the 
Bureau  of  Public  Roads,  either  after  completion  of  oqnstruction  of 
the  project  or,  if  the  Secretary  has  determmed  to  make  payments  as 
the  construction  progresses,  at  intervals  of  not  less  than  one  month.*' 

The  Toucher  fonn  used  was  approved  by  this  office  on  April  16, 

By  the  acts  under  consideration  Congress  has  authorised  the  reim- 
bursement to  the  States  of  not  to  exceed  60  per  cent  of  the  amounts 
expended  for  the  construction  of  roads,  subject  to  the  limitations  in 
the  acts  and  under  the  conditions  in  the  regulations  issued  under  the 
authority  of  the  acts. 

The  extent  to  which  itemization  should  be  required  is  largely  a 
question  for  administrative  consideration.  The  determination  that 
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the  items  lor  wbidi  reimbunement  is  daimed  under  the  hesd  of  En- 
gfineeriiig,  Inspection,  and  Contingencies,"  are  properly  included  un> 
der  such  heading  is  a  question  of  fact  When  the  administratiTe 
office  charged  with  the  duty  of  examining  the  vouchers  has  certified 
that  the  amount  claimed  in  a  voucher  represents  construction  actually 
performed  in  accordance  with  plans  and  specifications  previously 
approved  by  the  Secretary  of  Agriculture  and  in  conformity  with 
the  rules  and  regulations  made  by  him,  the  accounting  oiBoevs  will 
not  be  disposed  to  go  back  of  such  certification  in  the  absence  of  any 
indication  of  fraud  or  unreasonable  charges. 

The  right  is  reserved  to  the  accounting  oflioers  to  call  for  expla- 
nation or  information  in  a  proper  case. 


TTanqiortatloo  wider  Mctton  12  of  act  of  May  IS,  1S20,  41  Stat,  604*  majr  be- 
fomftriMd  dependents  of  naTal  <rfBcen,  ordered  to  make  a  permanent  diiinse 

of  station,  to  some  point  other  than  the  now  5?tatlon.  provided  that  the  cost 
to  the  Government  Is  not  In  excess  of  what  It  would  have  cost  from  the 
old  to  the  new  station,  that  the  necessity  for  the  same  Is  clearly  shown,  that 
It  la  actually  Inddent  to  the  change  of  station,  and  that  proper  emirance 
is  glTen  that  the  remainder  of  the  trip  will  be  completed  within  a  reeaon- 
ahle  time  at  the  expense  of  the  officer  or  his  dependenta 

Asilftaat  ComptroUer  Vmrso  to  the  Seoretazy  of  the  Havy,  Deoembor  4,  IStO: 

I  have  your  request  of  November  18,  1920,  for  decision  of  the  ques- 
tion whether,  under  the  provisions  of  section  12  of  the  act  of  May  18, 
1920,  41  Stat.,  604,  an  issuing  officer  is  authorized  to  furnish  trans- 
portation to  a  point  other  than  the  new  station  (provided  the  cost 
to  the  Goyemment  is  not  in  excess  of  what  it  would  be  from  old  to 
new  station)  in  the  ease  of  an  officer's  wifb  who  desires  teanaportatbii 
to  a  point  other  than  the  new  station  (where  the  cost  is  not  in 
eioesB  of  the  cost  to  the  new  station)  wifli  a  view  to  the  completion 
of  the  jonm^  to  new  station  as  early  as  practicable,  and  furnishes 
a  certificate  that  the  cost  of  the  continuation  of  journey  to  new  station 
will  be  borne  by  herself. 

Section  12  expressly  anthoriases  the  famishing  of  ''transportation 
in  kind."  This,  under  certain  circumstances,  is  held  to  authorise  the 
reimbursement  of  an  amount  (not  exceeding  what  it  would  haye  cost 
the  Goremment)  actually  expended  by  an  officer  for  necessary  trans- 
portation*, to  his  new  station,  of  his  dependents  which  through  no 
fault  of  his  own  could  not  have  been  furnished  by  the  Govenmient; 
but  it  can  not  be  construed  to  authorize  reimbursement  of  any  ex- 
penses incurred  by  an  officer  who  used  a  means  of  transportation  for 
his  dependents  other  than  that  which  would  have  been  furnished  by 
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the  Government.  For  example,  an  officer,  who  on  permanent  rhan<re 
of  station  transported  his  family  by  means  of  his  own  aut<)m()l)il('.  is 
not  entitled  to  any  part  of  the  sum  it  would  have  cost  the  (iovern- 
ment  to  have  furnished  the  transportation  by  railroad.  27  Comp. 
Dec,  267,  327. 

The  ri^ht  to  such  transportation  for  depen»lents  accrues  at  the 
time  the  officer's  order  for  permanent  change  of  station  licronies 
effective  and  binding  upon  him  to  comply  with  its  instructions.  27 
Comp.  Dec,  400,  401-403.  It  is  then  that  the  oflicer  .should  make  a 
written  request  for  transportation  for  his  wife  and  dependent  child 
or  children.  The  request  should  give  the  names  and  the  relationship 
to  himself  of  the  pei-sons  for  whom  the  transportation  is  desired 
and  should  be  accompanied  by  a  certificate  that  the  transportation 
is  requested  solely  that  the  wife  or  children,  or  both,  may  join  the 
officer  at  his  new  station.  For  definition  of  the  term  '^dependent 
child  or  children"  see  24  Comp.  Dec,  680;  27  id.,  02-76. 

A  retired  officer  is  not  entitled  to  transportation  of  dependents 
from  his  home  to  active  duty  at  a  permanent  station  nor  from  such 
station  to  his  home  when  his  active  duty  is  terminated.  His  home 
is  not  a  station  within  the  meaning  of  the  statute.  If  an  officer  while 
serving  at  a  station  is  ordered  to  make  a  permanent  change  of  sta- 
tion he  is  entitled.  The  benefits  accrue  at  time  of  his  transfer  under 
orders  from  duty  at  a  station  to  permanent  duty  at  another  station. 
27  Comp.  Dec,  61,  391. 

If  the  transportation  is  furnished  the  dependents  from  a  |)oint 
other  than  the  old  station  at  a  cost  in  excess  of  that  from  old  station 
to  new  station,  the  amount  in  excess  (both  railroad  fare  and  Pull- 
man) must  be  paid  by  the  officer  concerned  at  the  time  the  trans- 
portation is  furnished.  The  excess  amount  to  be  collected  should  be 
on  the  basis  of  the  difference  in  commercial  rates.  26  Comp.  Dec., 
1044. 

War  Department  Circular  Orders,  No.  189,  dated  May  20,  1920, 
which  add  to  the  Army  B^gnlatknis  paragraph  1115^  and  amend 
paragraph  1128,  and  the  inrtmctions  given  in  Changes,  No.  4,  Head- 
quarters XTnited  States  Marine  Corps,  dated  May  29,  1920,  are  in 
oonfonnity  with  see^n  12  of  the  aet  of  May  18,  19S0.  27  Comp. 
Dec,  02-76.  See  also  War  Department  Cbcolar  No.  837  of  Sep- 
tember  13, 1920. 

Changes,  No.  4,  are  worded  in  part  as  fbUows: 

"Transportation  will  not  be  furnished  to  intermediate  points  en 
lonte  to  new  station  with  the  view  of  the  party  stopping  off,  thus 
neeeentating  another  transportation  request  to  ref^ume  the  journey, 

unless  a  sum  representinu  tin'  i mount  in  excess  of  the  cost  of  trans- 
portation direct  to  the  new  station  or  point  of  embariuttion  on  a 
SWOa**— 21— VOL  27  8i 
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transport  is  deposited  a6  the  time  the  transportation  U  fvmithed.  In 
every  case  the  excess  amount  collected  should  be  remitted  to  the  dis- 
bursing assistant  quartermaster.  Headquarters,  Marine  Corps,  Wash- 
ington, D.  C,  and  proper  notation  placed  on  the  weeidy  transporta- 
tion report.   ♦   •  • 

,"When  it  Is  impracticable  to  secure  transportation  on  a  transpor- 
tation request  to  cover  the  travel  for  wife  or  dependent  children  of 
an  officer  *  *  *  ,  the  officer  ♦  *  »  may  procure  the  same 
from  personal  funds  and  submit  claim  for  reimbursement  to  the 
Paymaster's  Department.    *    ♦   ♦ " 

In  these  instructions  and  regulations  your  question  seems  to  be 

answered. 

No  unnecessary  delay  after  the  officer's  orders  for  change  of  sta- 
tion become  effective  sliould  occur  in  the  use  of  the  transportation 
requests  by  his  wife  and  dependent  children.  Sickness  in  his  family 
or  lack  of  quarters  at  the  new  station  may  cause  delay  for  a  reason- 
able period  which  in  any  case  should  not  exceed  GO  days. 

In  the  proper  execution  of  this  law  cases  of  hardship  not  covered 
by  this  resum4  of  published  decisions  and  regulations  may  arise  in 
the  Army,  the  Navy,  the  Marine  Corps,  the  Coast  Guard,  the  Coast 
and  Geodetic  Survey,  and  the  Public  Health  Service.  When  any 
such  case  involving  controverted  questions  of  law  and  presenting 
disputed  facts  is  brought  to  the  attention  of  a  disbursing  officer  he 
should  advise  the  claimant  to  send  the  papers  as  a  claim  to  the  proper 
auditor  for  examination  and  for  settlement  in  accordance  with  the 
law  and  the  facts. 

Section  12  provides  that  the  United  States  shall  furnish  trans- 
portation in  Idnd  to  the  new  station  "  for  the  wife  and  dependent 
child  or  diildron*  This  does  not  preclude  the  furnishing  of  trans- 
portation to  a  point  oHier  than  the  new  station,  provided  the  cost  to 
the  Government  is  not  in  excess  of  what  it  would  be  from  old  to 
new  station;  that  the  necessttj  for  same  is  made  clear;  that  it  is 
actually  incident  to  the  diange  of  station  of  the  officer  or  man;  and 
that  proper  assurance  is  given  that  the  remainder  of  the  trip  to  the 
new  station  will  be  completed  within  a  reasonable  period  at  the  ez- 
psnse  of  the  officer  or  his  dependents. 

With  these  explanatory  remarks,  your  spedfio  question  is  answered 
In  the  affirmative. 

FAT  W  SATAl  OfllOn  «▼»  HXOHBE  BAVX  OS  SnBHaWT. 

As  tbb  ftttnment  of  a  naval  oOcer  for  dlaabUltar  under  section  14BS,  Beriaed 
Statutes,  becomes  effective  only  upon  the  approral  of  tbs  flnding  ef  Um 
retiring  board  by  the  President,  the  appointment  of  such  officer  to  the 
lUgher  rank  to  which  his  seniority  entitled  him  to  be  promoted  and  his 
retirement  therein,  as  authorized  by  act  of  March  4,  1911,  36  Stat.  1267, 
cui  not  be  made  efltetiTe  prior  to  tb»  Prealdflnrs  ai»proval  of  bla  re- 
tHeneot  and  Us  -rotlved  pay  of  fbe  higtm  rank  wlU  dato  ftom  ndi  ap> 
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Peolriwi  by  Atilttaat  Omptrolter  V««e,  9«««gib«r  4,  IMO: 

Lbnt.  Commander  Edward  H.  Campbell,  United  States  Navy, 
retired,  applied  July  12, 1920,  for  revision  of  the  action  of  the  Audi- 
tor for  the  Navy  Department  in  dtfallowing  by  settlement,  dated 
June  16, 1920,  claim  for  differenoe  between  ^  pay  of  a  lieutenant 
and  lieutenant  commander  after  20  year^  aervioe,  from  August  29, 
1916,  to  June  80, 1918. 

It  appears  that  appellant  became  due  by  seniority  for  promotion 
to  lieutenant  commander  on  August  29,  1916,  but  was  not  found 
physically  qualified;  that  he  was  reexamined  on  June  5, 1917,  and 
February  19,  1918,  each  time  being  found  not  physically  qualified, 
and  that  on  April  19, 1918,  he  was.  ordered  before  a  retiring  board 
which  found  him  incapacitated  for  serrice;  that  the  findings  of  the 
retiring  board  were  approved  by  the  President  of  the  United  States, 
who  under  date  of  July  1, 1918,  directed  that  appellant  be  retired 
from  active  service  and  placed  on  the  retired  list  with  the  rank  to 
which  his  seniority  entitled  him  to  be  promoted  in  conformity  with 
the  provisions  of  section  1458  of  the  Bevised  Statutes  and  the  act  of 
March  4, 1911. 

In  compliance  with  the  President's  approval  on  August  5,  1918, 
a  commission  was  issued  appointing  appellant  a  lieutenant  com- 
mander in  the  Navy  on  the  retired  list  from  July  1,  1918.  By  letter 
dated  January  17,  1919,  the  department  requested  him  to  return  said 
commission  that  it  might  be  corrected  so  as  to  state  that  appellant 
takes  rank  as  lieutenant  commander  from  August  29^  1916.  Such 
correction  was  made  January  25,  1919. 

The  auditor  based  his  disallowance  on  the  fact  that  appellant  was 
not  an  officer  on  the  retired  list  prior  to  July  1,  1918. 

Appellant  contends  that  he  is  entitled  to  the  pay  and  allowance  of 
a  lieutenant  commander  from  Au'2:ust  29,  19K>,  under  the  provisions 
of  the  act  of  August  29,  1916,  39  Stat.,  681,  which  provides: 

"  *  *  *  That  horeaftcr  any  retired  officer  of  the  naval  service 
who  shall  be  detailed  on  active  duty  shall,  while  so  serving,  receive 
the  active  duty  pay  and  allowances  of  the  grade,  not  above  that  of 
lieutenant  commander  in  the  Navy  or  of  ma]OT  in  the  Marine  Corps, 
that  he  would  have  attained  in  aue  course  of  promotion  if  he  had 
remained  on  the  active  list  for  a  period  beyond  the  date  of  his 
retirement  equal  to  the  total  amount  of  time  during  which  he  had 
been  detailed  to  artive  dut}^  since  his  retirement.** 

His  right  to  pay  under  this  act  depends  on  whether  he  was  an 
oflScer  on  the  retired  list  during  the  period  in  question. 
Section  1453,  Revised  Statutes,  provides  that : 

"  When  a  retiring-hoard  finds  that  an  officer  is  incapacitated  for 
active  service,  and  that  his  incapacity  is  the  result  of  an  incident  of 
the  service,  such  officer  shall,  if  said  decision  is  approved  by  the 
P^dent,  be  retired  from  actiye  service  •  *  •>* 
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The  act  of  March  4,  1911,  36  Stat.,  1267,  provides  that  an  officer 
of  the  Navy  who  fails  in  his  physical  examination  for  promotion 
and  is  found  incapacitated  for  sorvioe  by  reason  of  physical  dis-  • 
ability  contracted  in  line  of  duty,  shall  be  retired  with  the  rank  to 
which  his  seniority  entitled  him  to  be  promoted. 

Said  act  of  March  4, 1911,  authorized  appellants  commission  and 
retirement  with  the  increased  rank  of  lieutenant  commander.  He 
was  not  advanced  in  rank  on  the  retired  list,  but  simply  retired  with 
the  rank  of  lieutenant  commander,  one  grade  above  his  rank  on  the 
active  list.  The  rank  of  lieutenant  conmiander  became  effective  coin- 
cident  with  his  retirement. 

Section  1453,  Revised  Statutes,  does  not  authorize  retirement  of 
an  officer  for  physical  disability  until  a  retirini;  l)oar<l  has  found  liim 
incapacitated  for  active  service,  and  such  finding  is  ai)j)ro\ed  bv  tlie 
President.  18  Comp.  Dec,  747.  There  is  nothing  in  the  act  to  indi- 
cate that  retirement  can  be  made  efre<  tive  prior  to  the  date  on  which 
the  President  approves  the  board's  finding.  The  board's  linding  per- 
tains to  the  officer's  physical  condition  when  examined,  and  the  cause 
thereof.  The  purpose  of  the  examination  is  to  determine  the  officer's 
future  status,  his  capacity  for  further  service,  and  not  to  determine 
what  his  past  status  sliould  liave  been. 

Therefore  it  is  apparent  that  appellant's  retirement  was  not  ef- 
fective prior  to  the  date  on  which  the  President  approved  the  retir- 
ing board's  findings  and  directed  his  retirement,  and  that  prior  to 
said  date  he  was  not  an  oflicer  on  the  retired  list  of  the  Navy. 

Since  the  issuance  of  appellant's  commission  as  lieutenant  com- 
mander on  August  6, 1918,  simply  carried  into  effect  the  President's 
direction  made  on  July  1,  1918,  that  appellant  be  retired  with  the 
rank  to  which  his  seniority  entitled  him  to  be  promoted,  I  am  of 
opinion  that  appellant's  retirement  became  effective  from  July  1, 
1918,  and  that  prior  to  said  date  his  status  was  that  of  an  officer  on 
the  active  list,  and  that  the  action  of  the  department  in  stating  in  his 
conmussion  that  he  was  appointed  a  lieutenant  commander  in  the 
Navy  on  the  retired  list  from  August  89, 1916,  does  not  entitle  him 
to  the  pay  of  said  rank  prior  to  July  1, 1918. 

Accordingly,  the  action  of  the  auditor  is  affirmed. 


nnXOAZ  TRBATXSVT— ABUT  OFFZOBB  OV  ISATl. 

jkn  Army  officer  who  beconies  111  while  on  lonve  nnd  Is  onlorod  to  a  mili- 
tary hospital  for  treatment  but  order  Is  revoked  because  his  conditlou 
would  not  permit  his  removal,  ia  not  by  such  order  placed  In  a  duty 
■Catiw  so  as  to  entitle  him  to  reimbursement  for  the  cost  of  Us  treat- 
■Mot  in  a  private  hospital  and  bj  dvlUaii  physldaiu,  a  duty  status  being 
MWBPtfal  to  obligate  the  OoTommeBt  for  mush,  paymenta. 


Digitized  by  Google 


DBGIBIOini  OF  TBM  OOMPTBOLUnU 


516 


DeoisioB  by  Assistant  Comptroller  Force,  December  4,  1920: 

First  Lioiit.  Donald  B.  Doan.  United  States  Army,  retired,  ap- 
plied November  12,  1920,  for  a  revision  of  the  action  of  the  Auditor 
for  the  War  Department  in  disallowing;  by  settlement,  dated  Oc- 
tober 25,  1920,  his  claim  for  reinibiirsciiirnt  for  expenses  of  medical 
and  hospital  treatment  during  tlie  period  September  30,  1919,  to 
and  including  January  21,  1920,  amounting  to  $922.50. 

It  appears  that  by  paragraph  5,  Special  Order  No.  238,  dated 
Headquarters,  Camp  Benning,  Oeorgia,  September  18,  1919,  pur- 
suant to  telegraphic  instruction  of  The  Adjutant  General,  dated 
September  15,  1919,  claimant,  who  was  tlien  a  first  lieutenant  of 
the  Fiftieth  Infantry,  was  granted  10  days'  leave  of  absence;  that 
on  September  21,  1919,  while  on  leave  he  i>e(  ame  seriously  ill,  the 
ailment  being  diagnosed  as  anterior  poliomyelitis;  and  that  on  Octo- 
ber 8  claimant  addressed  to  the  "Chief  disbursing  officer,"  Wash- 
ington, D.  C,  an  inquiry  as  to  the  payment  of  his  medical  expenses. 
By  paragraph  113  of  Special  Order  237-0,  dated  War  Department, 
October  10, 1919,  it  was  ordered  as  follows : 

"  P'irst  Lieut.  Donald  B.  Doan.  Infantry,  now  on  leave  of  absence, 
is  transferred  to  United  States  Army  General  Hospital  No.  2,  Fort 
McHenry,  Md^  and  will  report  in  person  to  the  oommanding  officer, 
that  hospital,  for  observation  and  treatment" 

By  Special  Order  256-0  dated  War  Department,  November  1, 
1919,  this  order  was  revoked  and  on  January  16, 1920,  by  paragraph 
26  of  War  Department  Special  Order  13-0,  claimant  was  ordered 
to  an  Army  hospital 

Claimant  contends  that  npon  the  expiration  of  his  leave  of 
absence,  his  inability  to  return  to  his  station  because  of  illness  attto« 
matioaUy  placed  him  in  a  status  of  absent  siek,  and  thereafter  the 
Government  was  liable  for  the  expenses  of  his  medical  treatment 

There  was  no  attempt  to  exerdse  military  control  over  claimant, 
nor  were  any  orders  or  directions  issued  as  to  his  care  or  treatment ; 
the  usual  military  order  was  issued  indicating  the  hospital  to  which 
he  should  go  for  treatment,  thus  relieving  him  from  his  former 
duly  station;  but  upon  notification  of  his  condition  that  order  was 
revoked,  and  not  until  he  was  sufficiently  recovered  to  be  transferred 
were  any  further  military  orders  issued. 

If  payable  by  the  Government  these  expenses  are  chargeable  to 
the  appropriation  for  Medical  and  Hospital  Department,  July  11, 
1919, 41  Stat,  121,  as  follows: 

<  *  for  medical  care  and  treatment  not  otherwise  provided 
for^  including  care  and  subsistence  in  private  hospitals,  of  officers, 
enlisted  men,  and  civilian  employees  of  the  Army,  of  applicants  for 
enlistment,  and  of  prisoners  of  war  and  other  j)ei'sons  in  the  milit;iry 
custody  or  conhueiuent,  when  entitled  thereto  by  lat^,  regulation,  or 
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contract:  Provided  further^  That  this  shall  not  apply  to  officers  and 
enlisted  men  who  are  treated  in  private  hospitals  or  by  civilian 
physicians  while  on  furlough;"  *  *  * 

Officers  of  the  Army  are  entitled  by  law  to  necessary  medical  care 
and  treatment  by  the  Medical  Department  of  the  Army;  and  when 
on  duty,  by  regulation  (Army  Regulations,  par.  1476),  where  mili- 
tary hospitals  or  Army  medical  officers  are  not  available  they  are 
entitled  to  treatment  in  private  hospitals  and  by  civilian  physicians 
at  the  expense  of  the  United  States.  As  conditions  precedent  to 
reimbursement  for  expenditures  made  for  treatment  in  private  hos- 
pitals and  by  civilian  physicians  it  must  be  shown  that  military 
hospitals  and  Army  medical  officers  were  not  available  and  that 
the  officer  was  on  duty. 

In  this  situation  it  has  been  held  repeatedly  that  officers  or  men 
of  the  Army  are  not  entitled  to  reimbursement  for  expenses  of 
hospital  and  medical  treatment  when  they  become  ill  while  on  leave 
of  absence  or  furlough,  even  thou<rh  such  illness  extends  beyond  the 
period  of  furlouph  (5  Conip.  Dec,  363;  19  383),  unless  and 
until  they  are  brought  under  military  control.    24  Corap.  Dec,  323. 

Status  of  duty  being  essential  to  obligate  the  (Tovernnieiit  for  tlie 
cost  of  medical  and  hospital  treatment  by  civilian  liospitals  and 
physicians,  and  claimant  not  having  that  status  during  the  ])eriod 
in  question,  the  action  of  the  auditor  in  disallowing  his  claim  is 
affirmed. 


oKonmro  axsowavob— wabsant  officsbb  ov  ibmy  Mm  nAxm 

asavioB. 

Under  tSie  act  of  July  9»  1918»  40  Stat,  881,  tlie  Secretary  of  War  is  antlioflied 
to  prescribe  for  warrant  olBoen  of  the  Army  Mine  Planter  Service  an 

allowance  of  clothing  commensurate  with  that  given  tbe  bifheKt  grade  of 
noncoiiunlssloiKHl  oflicers  of  the  Army.  No  payment  on  account  of  clothing 
Should  he  made  ufteuer  than  on  the  30th  day  of  June  and  the  31st  day  of 
December  of  each  year  of  sendee,  when  the  clothing  account  of  such  war- 
rant oflloera  shooM  be  adjusted. 

Assistant  Comptroller  Force  to  the  Secietary  of  War,  Deeember  4.  1920: 

I  have  your  letter  dated  November  22.  1920,  letiiu'sting  decision  of 
the  question  whether  the  language  of  the  appropriation  act  which 
provides  for  the  clothing  money  allowance  for  warrant  oflicers  is  to 
be  construed  as  prechiding  the  payment  of  allowances  for  clothing 
to  warrant  officers  at  stated  periods  as  indicated  in  yf)ur  j:)roposed 
amendment  of  War  Dopailonent  General  Orders,  No.  57,  dated 
September  13,  1920. 

The  act  of  July  9,  1918,  40  Stat.,  881,  provides: 

"That  hereafter  there  shall  he  in  the  Const  Artillery  Corps  of  the 
Begular  Army  a  service  to  be  known  a^s  the  ilrmy  Mine  Planter 
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Service,  which  shall  confliflfc,  for  etch  mine  planter  in  the  service  of 
the  United  States,  of  one  master,  one  first  mate,  one  second  mate,  one 
chief  eiiirineer,  and  one  assistant  engineer,  who  shall  be  warrant 
officers  appointed  by  and  holding  their  offices  at  the  discretion  of  the 
Secretary  of  War,  *  *  * :  Provided  further^  that  the  annual  pay 
of  the  warrant  officers  •  ♦  •  diall  be  as  follows:  Blasters, 
$1,800;  first  mates,  $1,320;  second  mates,  $972;  chief  enmneers, 
$1,700;  assistant  enjsineers,  $ly200;  *  *  And  provided  further. 
That  warrant  officers  shall  have  such  allowances  as  the  Secretary  oi 
War  may  prescribe,  and  shall  be  retired,  and  ahall  receive  longevity 
pay,  as  now  proTided  by  law  for  officers  of  the  Army,  •  «  ^» 

Section  12  of  the  act  of  May  18,  1920,  41  Stat,  604,  provides: 

"That  hereafter  when  any  *  ♦  •  warrant  officer,  *  *  *, 
having  a  wife  or  dependent  child  or  children,  is  ordered  to  make  a 
permanent  chan^  of  station,  the  United  States  shall  furnish  trans- 
portation in  kind  from  funds  appropriated  for  the  transportation  of 
the  Army,  *  *  to  his  new  station  for  the  wife  and  dependent 
child  or  children 

The  act  of  June  5, 1920, 41  Stat.,  856,  provides: 

"That  commencing  January  1,  1920,  warrant  officers,  Army  Mine 
Planter  Service,  shall  be  paid,  in  addition  to  all  pay  and  allowances 
now  authorized  by  law,  an  increase  at  the  rate  of  ^^240  per  annum: 
Provided^  That  this  increase  shall  remain  effective  until  the  close  of 
the  fiscal  year  ending  June  30,  1922,  unless  sooner  amended  or  re- 
pealed." 

Allowances  were  prescribed  by  the  Secretary  of  War  and  pub- 
lished m  section  2  of  General  Orders,  Na  57,  on  September  15, 1920, 
as  follows: 

"1.  Pay  and  mileage. — Warrant  officers,  Anny  Mine  Planter 
Service,  will  be  paid  on  monthly  pay  vouchers^  War  Department 
Form  886  (officers'  pay  voucher) ;  they  will  be  paid  mileage  on  War 
Department  Form  No.  837  (mileage  voucher). 

"  2.  Leaves  of  absence. — Warrant  officers  will  be  entitled  to  leaves 
of  absence,  both  sick  and  ordinary,  as  prescribed  for  commissioned 
officers  of  the  Army. 

**^Z»  Rations  J  warrant  ofieers.-^WBmot  officers  will  be  entitled 
to  a  subsistence  allowance  of  two  and  one-half  garrison  rations  per 
diem,  or  commutation  therefor,  includinn:  time  on  authorized  leave 
of  absence,  both  ordinary  and  sick.  They  will  be  paid  commutation 
on  War  Department  Form  336.  When  traveling  under  orders  which 
entitle  them  to  mileage,  as  {>rescribed  in  paragraph  11  hereinafter, 

no  commutation  of  rations  will  be  paid." 

•  •  #  •  •  •  • 

**7.  Value  of  ration. — For  the  purpose  of  payment  of  commuta- 
tion of  rations  the  value  of  the  garrison  ration  for  each  fiscal  year 
will  be  fixed  by  the  President.  For  the  fiscal  year  1921  the  value  of 
the  ration  has  teen  fixed  at  53  cents  per  day. 

'^8.  Qvarterty  fuel^  and  light. — ^Tne  allowance  for  quarters,  fuel, 
and  liffht,  or  commutation  therefor,  as  prescribed  by  Army  Begula- 
tionsfor second Ueutenants of  the  Army  will  apply  to  warrant  offi- 
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cers.  Warrant  officers  will  be  assigned  ouarters  on  shore  at  the  sta- 
tion assigned  to  their  mine  planter,  ana  if  such  assignment  is  not 
praddcADie  oommiitation  will  1)e  paia  thmfor. 

"  9.  OlotMrig  allowance. — Eiicn  warrant  officer  in  the  service  will 
be  given  an  initial  clothing  allowance  of  $240  as  of  July  1,  1920, 
provided  he  was  a  warrant  officer  on  or  prior  to  tliat  date.  Each 
warrant  officer  entering  the  service  thereafter  will  be  given  this 
allowance  upon  his  entrv  into  the  service.  Those  receiving  an  initial 
dothing  allowance  as  of  July  1, 19S0,  will  be  given  a  monthljr  allow- 
ance of  $15  commencing  January  1,  1921,  and  those  entenng  the 
service  after  July  1,  1920,  will  be  ^ven  this  monthly  allowance  com- 
mencing the  day  they  complete  six  months'  service  as  warrant  offi- 
cers. All  clothing  heretofore  issued  by  the  United  States  to  warrant 
officers  will  be  tunied  in  for  salvage  when  no  longer  serviceable. 

^  10.  BoggoffB  allowances, — ^The  allowance  of  baggage  for  warrant 
officers  on  cnange  of  station  will  be  the  same  as  that  prescribed  in 
regulations  for  a  second  lieutenant  of  the  Army. 

11.  Travel  aUowwnces. — The  allowances  for  travel  for  warrant 
officers  will  be  the  same  as  those  prescribed  in  regulations  for  com- 
missioned  officers  of  the  Army ;  that  is,  7  cents  per  mile  when  travel- 
ing nndor  orders  as  prescribed  by  paragraph  1279,  Army  Regula- 
tions, and  4  cents  per  mile  on  discharge.'' 

Under  the  heading  ^  Clothing,  and  Camp  and  Ghurrison  Equipage^" 
in  the  act  making  appropriations  for.the  support  of  the  Army  for 
the  fiscal  year  ending  June  30, 1921,  approved  June  6, 1920, 41  Stat., 
961,  funds  are  appropriated — 

"  for  payment  for  clothing  not  drawn  due  to  warrant  officers  of  the 
Mine  Planter  Service  and  to  enlisted  men  on  discharge;  *  * 

You  propose  to  amend  paragraph  0,  section  2  of  G.  O.  No.  57,  bj 
adding  thereto  the  following: 

«The  initial  allowance  will  be  set  forth  as  an  interpolated  item  on 

the  first  pay  voucher  submitted  by  the  warrant  officer  in  question ; 
and  the  amount  authorized  as  monthly  allowance  will  be  similarly 
set  forth  on  monthlv  pay  voucher  when  due. 

**  The  remark  will  be  placed  opposite  the  word  *  Credits : '  and  will 
read  as  follows:  *For  initial  clothing  allowance,  par.  9,  Sec.  II, 
G.  O.  57,  W.  D.,  1920.  $240.00'  or  *Fir  dothing  aUowanoe,  par  9, 
G.  O.  67,  W.  D.,  1920,  $15.00.' » 

Ton  state  that  in  the  preparation  of  Order  No.  57  it  was  the  inten- 
tion that  the  initial  allowance  for  clothing  should  be  paid  at  as  early 
a  date  as  practicable  in  order  that  the  warrant  officer  should  not  re- 
main in  debt  for  any  inconvenient  length  of  time;  and,  that  the 
monthly  allowance  for  upkeep  and  replacement  of  the  required  cloth- 
ing should  be  paid  monthly. 

You  further  state  that  the  wording  of  the  Army  appropriation  act 
approved  Jnne  5.  1020.  nii^it  be  construed  so  as  to  prevent  any  pay- 
ments for  dothing  before  the  discharge  of  the  warrant  officers,  and 
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to  prevent  such  construction  you  invite  attention  to  the  fact  that  the 
appointments  of  warrant  officers  are  for  an  rndefinite  term  and  are 
not  in  any  way  analajrous  to  the  enlistments  of  men  for  whom  the  law 
has  uniformly  provided  for  the  payment  of  clothing  and  money 
allowance  on  discharge  only.  You  express  the  opinion  that  the  law 
does  not  require  the  delay  of  the  payment  of  clothing  allowance  in 
cases  of  warrant  officers  until  the  time  of  their  discharge. 

Sections  1296  and  1302  of  the  Revised  Statutes  are  as  follows: 

"  Sec.  1296.  The  President  may  prescribe  the  uniform  of  the  Army 
and  quantity  and  kind  of  clothing  which  shall  be  issued  annually  to 
the  troops  of  the  United  States." 

*^  Sbo.  1802.  The  money  yelue  of  all  clothing  overdrawn  by  the 
soldier  beyond  his  allowance  shall  be  charged  against  him,  every  six 
months,  on  the  muster-roll  of  his  company,  or  on  his  final  statements 
if  sooner  discharged,  and  he  shall  receive  pay  for  such  articles  of 
clothing  as  have  not  been  issued  to  him  in  any  year,  or  which  may 
be  due  to  him  at  the  time  of  his  discharge,  according  to  the  annuu 
estimated  value  thereof.  The  amount  due  him  for  clothing,  when  he 
draws  less  than  his  allowance,  shall  not  be  paid  to  him  until  his  final 
discharge  from  the  service." 

These  provisions  of  law  ai'e  still  in  force  and  have  been  published 
for  the  information  of  the  Army  as  paragraphs  571  and  574,  Mili- 
tary Laws,  edition  of  1915,  1917. 

Section  1308  of  the  Revised  Statutes  has  been  amended  by  the  act 
of  June  12, 1906,  M  Stat.,  246,  to  read  as  follows: 

"Sec.  1308.  Clothing  balances  accumulating  to  the  soldier's  credit 
under  section  thirteen  hundred  and  two  shall,  when  payable  to  him 
upon  his  discharge,  be  paid  out  of  the  appropriation  for  pay  of  the 
Army  for  the  current  fiscal  year." 

Paragraphs  1159  to  1163,  Army  Regidations,  1913,  which  are  in 
conformity  with  above  provisions  of  law,  are  worded,  in  part,  as  fol- 
lows: 

**1169.  Each  soldier's  clothing  account  will  be  kept  by  the  com- 
pany or  detachment  commander  on  the  blank  provided  for  that  pur- 
pose. The  account  will  show  the  money  value  of  the  clothinff  re- 
ceived by  the  soldier  at  each  issue  and  his  receipt  therefor  wul  be 
taken  on  the  blank.  •  •  V 

"  1160.  Company  and  detachment  commanders  will  settle  the  cloth- 
ing account  of  every  enlisted  man  of  their  commands  on  June  30  and 
December  31  of  each  year,  without  regard  to  date  of  individual  en- 
liirfanent.  The  entire  amount  due  the  United  States  will  be  diamd 
to  the  soldier  upon  the  pa,j  rolls  *  ^  •  until  the  whole  amount  is 
deducted." 

"1161.  The  clothing  allowance  will  consist  of  an  initial  allowance 
and  a  ;^early  allowance.  The  initial  allowance  ♦  •  •  Yriil  not 
be  considered  as  fully  earned  by  the  soldier  until  he  shall  have  corn- 
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pleted  ax  months'  service.  The  yearly  allowance  and  the  initial  al- 
lowance will  be  determined  by  .  the  annual  estimated  value  of  the 

dothinjr   ♦   ♦  *.« 

"11G2.  *  *  *.  He  will  be  <]:iven  no  credit  for  cl()(hin<;  not 
drawn  in  kind  unless  the  total  value  of  the  clothing  charged  to  his 
account  shall  be  less  than  the  amount  of  credit  accruin^^  between 
date  of  enlistment  and  date  of  separation  from    i  vice.    *  * 

"1103.  The  balance  due  the  soldier  at  date  of  settlement  will  be 
credited  to  him  upon  his  rlothinn;  account.  It  will  not  be  placed  upon 
the  pav  rolls,  but  the  linal  balance  due  at  date  of  discharge  will  be 
entered  in  words  and  figures  upon  his  final  statements." 

A  warrant  officer  is  not  an  enlisted  man  nor  a  commissioned  officer, 
but  he  is  an  officer,  and  his  pay  being  approximately  that  of  the 
highest  grades  of  enlisted  men  of  the  Army,  his  allowance  of  clothing 
should,  in  some  degree,  correspond  thereto.  Under  War  Department 
General  Order  No.  48  of  1916,  beginning  with  November  1,  1916, 
the  initial  allowance  of  dothing  drawn  by  enlisted  men  of  the  Army 
was  $43.00  and  the  total  allowance  for  three  years  was  $117.67,  being 
an  average  of  $89.22^  per  year.  This  was  in  force  up  to  and  includ- 
ing July  14, 1917,  when,  by  War  Department  General  Order  No.  89 
of  1917  beginning  with  July  15, 1917,  it  was  ordered  that: 

"A  soldier's  allowance  for  clothing  will  be  tlie  quantity  of  cloth- 
ing necessary  and  adequate  for  the  service  upon  which  he  is  en- 
gaied." 

There  are  warrant  officers  other  than  those  of  the  Army  Mine 
Planter  Service  who  by  section  4a  of  the  act  of  June  4, 1920, 41  Stat., 
761,  receive  a  base  pay  of  $1,320  a  year  and  the  allowances  of  & 
second  lieutenant  which,  of  course,  do  not  include  any  allowance 
lor  clothing.  Thdr  rights  are  not  herein  considered. 

Your  question  is  answered  as  follows: 

I  am  of  the  opinion  that  so  much  of  the  act  of  July  9, 1918,  as  pro- 
vides that  warrant  officers  of  the  Army  Mine  Planter  Service  shall 
have  such  allowances  as  the  Secretary  of  War  may  prescribe," 
authorises  an  allowance  of  dothing  commensurate  witii  that  given 
the  highest  grade  of  noncommissioned  officers  of  the  Army,  and 
that  no  payment  on  account  of  clothing  should  be  made  oftener  than 
on  the  80th  day  of  June  and  the  8l8t  day  of  December  of  each  year 
of  his  service,  when  his  clothing  account  should  be  adjusted. 

It  should  be  observed  that  the  statute  authorizes  allowance»  and 
not  a  grant  of  money  in  lieu  of  allowances,  and  in  so  far  as  your 
rep:ulations  purport  to  allow  payments  in  lieu  of  allowances  that 
might  otherwise  be  authorized  under  the  statute  they  are  improper. 
The  regulations  relating  to  clothing  and  rations  should  be  recast 
to  conform  to  the  statute,  as  in  their  present  form  their  effect  is  to 
increase  by  stipulated  amounts  the  pay  fixed  by  statute. 
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TEATXL  ALLOWASOS— mZBTBD  XAV  IIZSCHABOBD  TO  AOCBPT  APPOZHT- 

MBHT  TO  VATAX  ACAOBMT. 

An  enlisted  man  of  the  Marine  Corps,  disctyirged  to  accept  an  appointment  to 
tlie  Na^al  Academy,  is  not  Mitifled.  to  travel  allowanoe  under  the  act  of 
SvM  4, 1920, 41  Stat,  888,  as  ancb  ailowanca  la  limited  by  tald  act  to  thoae 
dlacharged  for  the  purpose  of  rt^onllsttiig  In  the  Navy  or  Ifarine  Oorps, 
or  who  extend  their  enUstmenta  therein. 

Deeldom  bf  Aidslaat  OeaptroUtr  Veree.  Itoeenber  8,  1980: 

A.  J.  dauson  applied  October  2,  1920,  for  reyision  of  the  action 
of  the  Auditor  for  the  Navy  Departnaent  in  disallowing  by  his  set- 
tlement dated  September  21,  1920,  his  claim  for  travel  allowance 
upon  discharge  as  an  enlisted  man,  United  States  Marine  Corps, 
said  discharge  being  for  the  purpose  of  accepting  appointment  as 
midshipman  in  the  Naval  Academy. 

It  has  been  held  in  decisions  of  this  oiBoe  prior  to  the  act  of  June  4, 
1920,  41  Stat.,  812,  that  the  travel  allowanoe  upon  discharge  pro- 
vided for  in  the  acts  of  February  28, 1919, 40  Stat,  1208,  and  act  of 
July  11,  1919,  41  Stat,  189,  while  payable  regardless  of  whether 
travel  was  or  was  not  to  be  actually  performed,  accrued  only  where 
there  was  unrestricted  capacity  for  travel;  hence,  was  not  to  be  paid 
upon  discharge  for  reenlistment  or  for  appointment  as  officer,  since 
in  such  case,  the  tezms  of  the  discharge  obligated  to  continued  serv- 
ice. 26  Comp.  Dec,  21. 

Section  6  of  the  act  of  June  4,  1920,  41  Stat,  886,  removes  this 
disability  as  to  ^  any  enlisted  man  or  enrolled  man  who,  since  the 
11th  day  of  November,  1918,  has  been  or  hereafter  shall  be  dis- 
charged from  any  branch  or  class  of  the  naval  service  for  the  pur- 
pose of  reenlisting  in  the  Navy  or  Marine  Corps  or  heretofore  has 
extended  or  hereafter  shall  extend  his  enlistment  therein."  The 
exception,  however,  applies  only  to  reenlistment  or  to  extension  of 
^n^iiji^wMfcn*:  »  ^Qiistment "  has  a  well-defined  meaning,  which  ex- 
cludes appointment  in  tho  Naval  Academy. 

The  action  of  the  auditor  is  affirmed. 


C0]aCZ88I0S£&S  Of  VHIISD  8XAIE8  SHIPPIKO  BOASD. 

The  GonuBlariooere  of  the  Halted  States  Shinptng  Board  whose  appointments 

antedate  June  5,  1020,  may  bf  paid  at  tlu>  ruto  of  $7,S00  per  annum  under 
the  appropriation  niHdo  by  art  of  June  5,  19120.  41  Stat.,  891,  until  npTH>lnt- 
ment  and  confirmation  of  commissioners  under  act  of  June  5.  1020,  41  Stat, 
989,  increasing  the  namber  to  aerea  and  tbeir  salaries  to  112,000. 
4a  Che  ofllcee  of  the  seren  commlsslooers  of  the  United  States  Shipping  Board 
authorised  by  the  act  of  June  n,  1020,  41  Stat.,  089.  at  salaries  of  $12,000 
each,  were  crontcd  and  cTistod  while  thr-  S<'nate  was  In  sp^';!f)n,  the  com- 
nlasloners  appointed  under  that  act  during  recess  of  the  iieuute  are  pro- 
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hlbited  by  aectton  1761,  Bevfaed  Statutes,  fnm  receiving  tuy  uStaj  nntfl 

confirmed  by  the  Senate,  after  whldi  not  exceeding  five  commissioners  may 
receive  ^ninrios  of  $7,500  each,  DO  appropriation  having  been  made  for  any 

more  or  larger  salaries.  • 

Comptroller  Warwlek  to  tlie  ohainaaa,  United  fitatet  Shippiag  Board,  Deoamber 

7,  1920: 

I  have  your  letter  of  Der-emhcr  1  rcqnestin{j:  decision  of  certain 
questions  relative  to  the  payment  of  salaries  to  the  recently  appointed 
commissioners  of  the  Ignited  States  Shippinf^  Board. 

Section  3  of  the  shipping  act,  September  7,  1916,  39  Stat.,  729, 
provided : 

"  That  a  board  is  h.ereby  created,  to  be  known  as  the  United  States 
Shipping  Board,  and  liereinafter  referred  to  as  the  board.  The 
boara  shall  be  composed  of  five  commissioners,  to  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate ;  said 
board  shall  annually  elect  one  of  its  members  as  chairman  and  one 
as  vice  chairman. 

**The  first  commissioners  appointed  shall  continue  in  ofTice  for 
terms  of  two,  three,  four,  five,  and  six  years,  respectively,  from  the 
date  of  their  appointment,  the  term  of  each  to  be  desi^ated  by  the 
President,  but  their  snccessors  shall  be  appointed  for  terms  of  six 
years,  except  that  any  person  chosen  to  fill  a  vacancy  shall  })e  ap- 
pointed only  for  the  unexpired  term  of  the  commissioner  whom  he 
succeeds. 

The  commissioners  shall  be  appointed  with  dne  regard  to  their 

fitness  for  the  efficient  discharpre  ox  the  duties  imposefTon  them  by 

this  Act.  and  to  a  fair  representation  of  the  jreoprraphical  divisions 
of  tlie  country.  Not  more  than  three  of  the  commissioners  shall  be 
appointed  from  the  same  political  party/' 

Section  4  of  said  act  provided: 

"  That  each  member  of  the  board  shall  receive  a  salary  of  $7,500 

per  annum." 

Section  8  of  the  act  of  June  5,  1920,  41  Stat,  969,  known  as  the 
merchant  nmrine  act,  1920,  provides: 

^  (a)  That  section  8  of  the  *  Shipping  Act,  1916,'  is  amended  to  read 

as  follows : 

**  *  Sec.  3.  That  a  board  is  herel)y  created  to  be  known  as  the  United 
States  Shipping  Board  and  hereinafter  referred  to  as  the  board.  The 
board  shall  oe  composed  of  seven  commissioners,  to  be  appointed  by 
the  President,  by  and  fwiih  the  advice  and  consent  of  the  Senate;  and 
the  President  shall  desic^nate  the  member  to  act  as  chairman  of  the 
board,  and  the  board  mav  elect  one  of  its  members  as  vice  chairman. 
Such  commissioners  shall  be  appointed  as  soon  as  practicable  after 
the  enactment  of  this  Act  and  shall  continue  in  office  two  for  a  term 
of  one  year,  and  the  remaining  five  for  terms  of  two,  three,  fotir,  five, 
and  six  years,  respectively,  from  the  date  of  their  appointment,  the 
term  of  each  to  be  desifrnated  by  the  President,  but  tlicir  successors 
shall  be  appointed  for  terms  of  six  years,  except  that  any  person 
chosen  to  fill  a  vacancy  shall  be  appointea  only  for  the  unexpired 
tenn  of  the  commissioner  whom  he  succeeds. 
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**  *  The  commissioners  shall  be  appointed  with  due  regard  to  their 
fitness  for  the  efficient  dischar^re  of  the  duties  imposed  on  them  by 
this  xVct,  and  two  shall  be  appointed  from  the  States  touching  the 
Pacific  Ocean,  two  from  the  Slates  touching  the  Atlantic  Ocean,  one 
from  the  States  touching  the  Oulf  of  Mexico,  one  from  the  States 
touchinf;  the  Great  Lakes  and  one  from  tlie  interior,  but  not  more  than 
one  shall  be  appointed  from  he  same  State.  Not  more  than  four  of 
the  commissioners  shall  be  appointed  from  the  same  political  party. 
A  vacancy  in  the  board  shall  be  iilled  in  the  same  manner  as  the  origi- 
nal appointments.  No  commissioner  shaU  take  any  part  in  the  con- 
sideration or  decision  of  any  chiim  or  particular  controver|^  in  whidi 
he  has  a  pecuniary  interest 

"  'The  commissioners  in  office  at  the  time  this  section  as  amended 
takes  eifect  shall  hold  office  until  all  the  commissioners  provided  for 
in  this  section  as  amended  are  appointed  and  Qualify.' 

*•  (b)  The  first  sentence  of  section  4  of  the '  Shipping  Act,  1916,'  is 
amended  to  read  as  foUows: 

" '  Sec.  4.  That  each  member  of  the  board  shall  receive  a  salary 
of  $12,000  per  annum.' " 

• 

I  think  it  is  evident  that  the  purpose  and  effect  of  the  act  of  June 
5, 1920,  was  not  merely  to  add  two  additional  members  to  the  board 
and  to  increase  the  compensation  of  all  members,  but  to  create  a  new 
board  with  additional  duties,  new  tenure,  different  salaries  and  dif- 
ferent manner  of  selecting  a  chairman.  That  an  entire  new  board 
was  contemplated  is  clearly  shown  by  the  provisions  to  the  effect  that 
the  seven  commissioners  shall  be  appointed  as  soon  as  practicable 
after  the  enactment  of  the  law  and  that  the  commissioners  in  office 
at  the  time  the  law  takes  effect  shall  hold  office  until  all  the  com- 
missioners provided  for  under  said  law  are  appointed  and  qualify. 

It  appears  that  there  were  but  two  commissioners  in  office  on  June 
6  when  the  act  took  effect,  and  the  first  question  you  present  is  as  to 
the  compensation  to  which  these  two  are  entitled  from  June  5,  1920. 

The  only  appropriation  available  for  payment  of  salaries  to  com- 
missioners of  the  United  States  Shipping  Board  for  the  fiscal  year 
ending  June  30,  1921,  is  the  appropriation  made  in  the  sundry  civil 
appropriation  act  of  June  5,  1920,  41  Stat.,  891,  in  the  following 
terms : 

For  five  commissioners,  at  $7J:»00  each:  secretary,  $5,000;  in  alL 
$42,500."  ^1     »  > 

Clearly  this  appropriation  can  not  be  used  to  pay  the  salary  of  a 
commissioner  at  a  rate  in  excess  of  $7,500  per  annum,  and  since  there 
is  no  other  appropriation  available  to  pay  salaries  of  commissioners 
for  the  fiscal  year  ending  June  80,  1921,  payments  on  account  of 
salaries  to  these  two  commissioners  from  June  ff,  1930,  until  appointed 
and  qualified  under  the  provision  hereinbefore  quoted,  is  authorized 
at  the  rate  of  $7,500  per  annum  only.  Sinoe  there  Is  no  appropria- 
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tion  from  which  they  could  be  paid  at  a  hijErher  rate  the  question  as 
to  their  legal  ripht  to  compensation  at  $12,000  per  annum  from  June 
5  docs  not  involve  a  pa3'ment  to  be  made  under  your  direction  and 
therefore  I  am  without  jurisdiction  to  decide  said  question  at  your 
request.  Clearly  no  payment  at  the  increased  rate  can  be  made  until 
Congress  shall  make  provisioii  fherelor  by  specifie  appropriation  ar 
otherwise. 

After  the  two  commissioners  who  were  in  office  on  June  6,  1990, 
were  appointed  and  qualified  under  the  provisions  of  the  act  of  said 
date  their  status  ceased  to  be  different  from  that  of  the  other  five 
members  similarly  appointed  and  qualified. 

The  offices  now  held  bj  the  seven  members  who  qualified  December 
1, 1920,  were  created  June  6, 1920,  while  the  Senate  was  in  session. 
Therefore,  payment  to  them  of  any  salary  prior  to  the  confirmation  - 
of  their  appointments  by  the  Senate  is  prohibited  by  seistion  1761, 
Bevised  Statutes,  which  reads: 

"  No  money  shall  be  paid  from  the  Treasury,  as  salary,  to  anj  per- 
son appointed  during  the  recess  of  the  Senate,  to  fill  a  vacancy  m  any 

existing:  office,  if  tlie  vacancy  existed  while  the  Senate  was  in  session 
and  was  by  law  required  to  be  filled  by  and  with  the  advice  and  con- 
sent of  the  Senate,  until  such  appointee  h&a  been  cou&rmed  by  the 
Senate.** 

In  this  conne<;tion  see  21  Comp.  Dec,  726. 

If  and  when  any  of  these  appointments  are  confirmed  by  the  Senate 
the  appropriation  hereinbefore  mentioned  will  be  available  to  pay 
not  tc  exceed  five  of  the  nn-mbers  confirmed  at  the  rate  of  $7,500  per 
annum  from  date  of  couiirmation  to  the  end  of  the  fiscal  year  192L 


AEEMPLOYMEITT  OF  EETISED  EMPLOYEES. 

Reemployment  In  the  Government  servlco  of  employpes  retired  under  provlsloiui 

of  the  act  of  May  22,  1920,  41  Stat,  614,  is  prohibited. 

OomptnUer  Warwlok  to  tlie  Beoretaiy  of  Uie  laterior,  Oeeenlwr  8»  18t0: 

I  have  received  the  letter  of  the  CommMmoner  of  Peoaioiui  you 
referred  for  my  decision  npon  the  question  therein  presented  of 
whether  the  employment  was  authorized  tt  Leech  LaJES  Indian 
Agency  of  two  employees  retired  August  20, 1920,  under  the  act  of 
May  22, 1920, 41  Stat^  614,  annuity  being  granted  the  one  from  Au- 
gust 21, 1920,  and  the  claim  of  the  other  for  annuity  being  still  pend- 
ing. 

Both  of  the  employees  are  stated  to  have  been  reemployed  by  tlM 
superintendent  after  the  date  of  retirement  and  to  have  been  paid 
compensation  therefor.  The  question  is  asked  whether  the  compen- 
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SKtion  paid  should  be  refiinded  and  what  disposition  should  be  made 
of  any  annuity  that  may  be  payable  to  them.  The  oompensation 
paid  is  matter  for  consideration  of  the  auditor  in  the  settlement  ol 
the  accounts  of  the  disbursing  officer  who  made  the  payments,  and 
the  facts  involved  should  be  furnished  the  auditor. 

I  may  say  generally  that  the  act  of  May  22, 1920,  section  6,  directs 
that  when  employees  are  of  retirement  age  as  stipulated  they  shall 
be  automatically  separated  from  the  service  and  all  salar}',  pay,  or 
compensation  shall  cease  from  that  date.  This  provision,  together 
with  the  further  provisions  therein  for  retention  of  such  employees 
by  certification,  and  prohibiting^  such  employees  to  be  replaced  by 
additional  employees,  negative  any  authority  to  reemploy.  Such  re- 
employment amounts  to  a  replacement  by  an  additional  employee 
and  is  prohibited.  See  also  2G  Comp.  Dec,  1084. 

I  think  it  proper  that  pending;  action  by  the  auditor  in  the  dis- 
bursing accounts,  payment  be  withheld  of  annuity  equivalent  to  the 
amount  involved  in  such  accounts,  the  disbursing  officer  to  be  held 
accountable  for  any  improper  payments  as  in  other  cases,  the  an- 
nuity to  be  released  by  repayment  of  any  proper  disallowances,  or 
be  applied  accordingly. 


C0ST&ACT8  VOA  O&DirANCE  MATERIAL— TERMIHATIOH  BSVOKB  COXPLS- 

TION— SIGNATURE  BT  PROXY. 

Acontrnct  purporting  to  have  been  made  under  act  of  March  23,  1910,  30  Sfat., 
281,  for  orrlnance  material,  to  he  performed  within  GO  fiays,  hut  which  is 
not  completed  for  a  long  time  tliereufter,  does  not  fonn  a  proper  basis  to 
sai»port  a  tarmlDatiOB  contract  In  absence  of  some  adeqoate  esplanatton 
for  tbe  failure  to  complete  wtthln  the  tUne  limit,  and  dlrtnining  oflleevs 
are  not  authorized  to  make  payment  under  sncli  an  attempted  terminatloin 
contract,  hut  should  refer  the  matter  to  the  auditor  for  settlement. 

An  ofllcer  authorized  to  Impose  liability  upon  the  Governmeut  by  negotiating 
and  aigQing  contracta  for  ordnaaee  material  to  be  performed  within  00 
daya  and  not  In  ezcem  of  |60O  In  amonnt*  mder  prorlalons  of  die  act  of 
March  23,  1910,  36  Stat,  261,  can  not  delegate  such  authority,  and  con- 
tracts signed  In  his  name  by  proxy  are  not  authorized  hereafter,  but  con- 
tracts signed  by  proxy  In  the  past  under  stresa  of  war  conditions  will  not 
be  objected  to  on  that  fjround  alone. 

Comptroller  Warwick  to  Lieut.  Col.  8.  B.  Kclntyxe,  Tlnlted  States  Army,  December 

0,  IMO! 

I  have  received,  through  the  Chief  of  Finance,  your  letter  of 
November  22,  1920,  submitting  whether  payment  is  authorized  of  a 
voucher  for  $626.48  in  favor  of  £.  I.  Du  Pont  de  Nemours  &  Co., 
under  tennination  contract  of  April  18, 1920,  which  was  based  upon 
procurement  order  G1719-952A  of  December  81, 1917. 

The  order  was  for  loading,  assembling,  and  packing  200,000 
adapter  and  booster  casings  for  4*7-indi  gun  gas  diell  at  28  'cents 
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each,  a  total  of  $4G,0(>0,  to  bep-in  within  one  week  after  receipt  of 
parts  and  be  completed  witliin  two  weeks  after  receipt  of  entire 
number  of  unloaded  metal  parts,  total  delivery  to  be  completed 
within  sixty  days  from  date  of  order.  It  recited  that,  as  completion 
was  to  be  within  sixty  days,  no  formal  contract  required.  It  was 
in  the  form  of  a  letter  signed  "  Respectfully,  Jay  E.  HotFer,  Colonel, 
Ord.  Dept.,  U.  S.  Army,  by  C.  F.  Cook,  Major,  Ordnance,  R.  C." 
Because  of  the  order  being  thus  proxy  signed  you  question  whether 
any  claims  thereunder  do  not  properly  come  under  the  act  of  March 
2,  1919,  40  Stat,  1272,  and  no  termination  oontract  could  be  based 
thereon. 

The  order  is  claimed  to  be  authorized  by  the  act  of  March  23, 
1910,  36  Stat,  261,  by  reason  of  its  performance  being  required 
within  60  days.  The  termination  agreement  of  April  13,  1920,  was 
made  because  the  work  to  be  done  "will  exceed  the  present  require- 
ment of  the  United  States,"  a  district  claims  board  having  found  the 
amount  of  expenses  and  obligations  incurred  by  the  contractor.  The 
daim  of  the  contractor  shows  that  request  for  suspension  of  the 
.  work  was  accepted  January  7,  1919.  Why  an  order,  the  form  of 
which  is  claimed  to  be  proper  only  because  it  was  to  be  performed 
within  60  days,  was  not  performed  more  than  a  year  later,  Is  not 
explained  and  the  situation  may  properly  suggest  the  question 
whether  the  order  was  one  in  reality  intended  to  be  or  that  could  in 
fact  be  performed  within  60  days.  A  claims  board  as  to  claims  not 
under  the  Act  of  March  2,  1919,  must  be  considered  as  acting  only 
in  an  administrative  advisory  capacity,  and  can  make  no  conclusive 
determination  of  the  liability  of  the  tjnited  States.  27  Comp.  Dec, 
109.  It  need  not  necessarily  follow  that  because  an  emergency  pur- 
chase order  is  not  completed  within  the  time  specified,  it  is  to  be 
questioned,  as  to  subsequent  deliveries,  but  where  a  long  time  has 
elapsed  and  it  is  not  completed,  and  claims  are  asserted  because  the 
GoTemment  determines  not  to  complete,  then  it  is  important  to 
show  the  reasons  why  the  order  was  not  completed  as  stipulated, 
otherwise  the  liability  of  the  Government  upon  termination  does 
not  appear.  There  is  nothing  shown  as  to  this  in  the  present  case 
and  payment  of  the  voucher  submitted  is  not  authorized.  ,The  claim 
may  be  referred  to  the  auditor  for  settlement. 

This  is  sufficient  to  dispose  of  the  matter  without  specific  deter- 
mination of  the  question  whether  a  proxy-signed  order  should  be 
considered  so  invalid  as  to  be  for  adjustment  only  under  the  provi- 
sions of  the  act  of  March  2,  1919,  but  this  is  of  such  general  im- 
portance that  the  views  of  this  office  may  be  expressed  thereon. 

Contracts  not  signed  by  the  contracting  officer,  but  in  his  nam 
by  another,  are  invalid  because  specific  statutes  require  the  officer 
to  reduce  tliem  to  writing,  spign  at  the  end,  and  make  return  thereof 
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under  oath.  Sections  8744  end  8745  of  the  Betrleed  Stetntee.  These 
are  requirements  that  ean  onlj  be  performed  by  the  officer  person- 
ally, as  no  one  can  make  the  osAh  for  the  officer.  25  Comp.  Deo, 
404. 

The  act  of  March  28, 1910,  86  Stat.,  261,  directs  that: 

urn  •  •  whenever  contracts  which  are  not  to  be  performed 
within  sixhr  days  are  made  on  behalf  of  the  Oovemment  by  the 
Chief  of  Ordnance,  or  by  officers  under  him  authorized  to  make 
them,  and  are  in  excess  of  five  hundred  dollars  in  amount,  such  con- 
tracts shall  be  reduced  to  writing  and  signed  by  the  contracting 
parties  with  their  names  at  the  end  thereof  In  all  other  cases  con- 
tracts shall  be  prepared  under  such  regulations  as  may  be  prescribed 
by  the  Chief  or  Ordnance.** 

This  has  been  accepted  as  negativing  making  a  formal  contract 
where  performance  is  to  be  within  60  days  or  is  not  in  excess  of  $500 
in  amount.  The  concluding  clause  makes  these  cases  matter  of  regu- 
lation, but  I  am  constrained  to  consider  the  rule  must  be  that  where 
an  ollicer  is  niitliorized  to  impose  liability  on  the  Government,  the 
power  can  not  be  delegated  and  is  to  be  exercised  by  him,  and  thus 
proxy-signed  orders  be  not  authorized.  It  may  be  there  have  been 
instances  otherwise,  and  particularly  during  the  stress  of  recent 
-war  conditions;  but  if  so,  the  views  here  expressed  will  serve  to  con- 
trol the  practice  for  the  future,  and  are  not  to  be  given  any  retro- 
active effect  where  nothing  else  than  the  question  o£  proxy  signing 
orders  is  involved. 


nUYSUHO  SXFEITSES,  VILEAOE,  AND  KAIFTENANCE— NAVAL  OmOER 
T&AYELIJIO  BT  OOVSBHMEHT  AUTOXOBILS. 

A  oanU  Ofllccr  traveling  under  orders  from  nnp  5?tntIon  to  another  In  a  Govem- 
inent  nutornoblle  Is  not  entitled  to  mileage,  ns  such  allowance  ts  pro- 
hibited by  act  of  June  30,  1914,  88  Stat.,  393,  when  transportation  is 
lumisiied ;  or  to  actual  traveling  expenses,  which  are  allowable  under  act 
of  March  8,  1901,  81  Stat,  1080,  otilj  wben  performloff  npeatad  travSl 
under  oidert  between  two  or  more  points;  or  to  maintenance,  ss  such 
travel  can  not  be  considered  as  sorvire  "under  unusual  OOOdittons **  SS 
appropriated  for  hj  act  of  Jnly  11,  ldl9,  41  Stat,  182. 

SMslOB     AislitaBt  OoMptroller  Foree^  Deeember  8,  18S0: 

W.  S.  Lenbbea^  diief  commissary  steward,  United  States  Navy, 
applied  August  S8,  1920,  for  reyision  of  the  action  of  the  Auditor 
for  the  Navy  Department  in  disallowing,  by  settlement  dated  May  14, 
1920,  his  claim  ss  an  acting  pay  clerk  for  $44.75,  covering  expenses 
incurred  in  traveling  from  the  Naval  Air  Station,  Akron,  Ohio,  to 
the  Naval  Training  Station,  Gh<eat  Lakes,  111.,  under  Navy  Depart- 
ment orders  dated  March  16,  1920. 

69903**— 21— VOL  27  36 
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The  auditor  disallowed  the  claim  for  reasons  stated  as  follows: 

A  naval  officer  is  entitled  to  actual  expenses  in  the  United  States 
for  repetited  travel  only,  except  when  on  duty  with  traveling  re- 

cruitinjr  parties. 

*^In  view  of  the  fact  that  the  travel  in  question  was  unrepealed 
In  the  United  States,  there  is  no  authority  by  which  daimant  can 
be  reimbursed." 

The  claimant's  orders,  dated  ^^arch  16,  1920,  were  as  follows: 

"You  will  regard  yourself  detached  froui  your  present  station, 
and  from  such  other  duty  as  may  have  been  assigned  you;  you  will 
proceed  and  report  for  duty  in  accordance  with  following  instruc- 
tions, this  employment  on  uiove  duty  being  required  by  uie  public 
interests : 

"To  Great  Lakes,  111,,  and  report  to  the  commandant,  ninth, 
tenth,  and  eleventh  naval  distric  ts,  for  temporary  duty  to  assist 
Ensign  Meyer  Blankfield,  Supoly  Corps.  U.  S.  N*  K.  F.,  in  settling 
the  accounts  of  the  Naval  Air  Station,  Axron,  Ohio. 

JOSKPHUB  DaMZBLS." 

These  orders  of  March  16,  1920,  were  issued  after  the  commandant 
of  the  ninth  naval  district  had  telegraphed  the  Bureau  of  Naviga- 
tion that  he  had  directed  claimant  to  proceed  overland  with  automo- 
biles from  the  Naval  Air  Station,  Akron,  Ohio,  and  to  report  to  the 
Naval  Training  Station,  Great  Lakes,  111.,  and  said  ordei*s  had  hoiiu 
approved  by  the  bureau.  Claimant  left  Akron,  Ohio,  at  noon  March 
14, 1920.  and  arrivtul  at  Great  Lakes  at  2  p.  m.,  March  21,  1920. 

Under  the  pia>  isions  of  the  act  of  March  3,  1901,  31  Stat.,  1029, 
officers  of  the  Navy  are  not  entitled  to  reimbursement  for  actual  trav- 
eling expenses  in  the  United  States  except  for  repeated  travel  between 
two  or  more  places  on  orders  of  the  Secretary  of  tiie  Kavy,  authoris* 
ing  repeated  travel  and  directing  that  actual  expenses  be  allowed. 

The  act  of  June  30,  1914,  38  Stat,  393,  precludes  the  payment  of 
mileage  to  any  officer  where  Government  transportation  is  furnished 
such  officer. 

The  automobiles  via  which  appellant  performed  the  travel  from 
Akron,  Ohio,  to  the  Naval  Station,  Great  Lakes,  HL,  were  the  prop- 
erty of  the  Government,  consequently,  he,  not  having  performed  any 
repeated  travel  under  orders  but  having  been  furnished  Government 
transportation,  is  not  entitled  to  either  reimburaement  for  actual 
traveling  expenses  incurred  or  to  mileage  for  the  travel  in  question. 
See  23  Comp.  Dec,  808,  and  26  id.y  2M. 

In  his  application  appellant  invites  attention  to  Bureau  of  Navi^- 
tion  third  indorsement  dated  June  14)  1820|  to  the  Auditor  ior  the 
Kavy  Department,  as  follows: 
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^1.  Forwarded,  requesting  that  the  above  claim  be  recon^derad 
on  the  ground  lliat  the  duty  was  of  an  unusual  character,  resulted  in 
considmble  saving  to  the  Government,  and  that  reimbursement  for 

the  expenses  involved  would  seem  to  l)e  payable  from  the  appropri- 
ation 'Pay,  Miscellaneous,'  whirh  states  in  part '  That  this  appropria- 
tion •  •  •  shall  be  available  for  special  allowances  for  main- 
tenance of  officers  and  enlisted  men  of  the  Navy  and  liarine  Corps 
serving  under  unusual  conditions.' 

*^2.  That  the  duty  in  question  was  of  an  unusual  nature  is  hereby 
certified." 

The  act  of  July  11, 1919, 41  Stot,  132,  under  the  head  *^  Pay,  Mis- 
ceOanepus,"  provides: 

J**  ♦  •  :  Provided,  That  this  appropriation  and  the  appropri- 
ation '  Pay,  Marine  Corps,'  shall  be  available  for  special  allowances 
for  maintenance  to  officers  and  enlisted  men  of  the  r^avy  and  Marine 
Corps  serving  under  unusual  conditions;  *  * 

This  appropriation  is  limited  to  those  serving  under  unusual  con- 
ditions,** the  recipient  of  the  special  allowances  must  (1)  be  serving 
under  such  conditions,  and  (2)  the  special  allowances  must  be  for 
maintenance.  The  question  whether  a  particular  service  is  rendered 
under  unusual  conditions  is  one  of  fact  to  be  determined  in  the  first 
instance  by  the  Secretary  of  the  Navy,  and  when  so  determined  will 
not  ordinarily  be  reviewed  by  the  accounting  officers.  26  Comp. 
Dec.,  197. 

I  have  no  evidence  before  me  indicating  that  the  travel  directed 
in  appelluit^  orders  was  to  be  considered  as  service  under  unusual 
conditions "  or  that  any  special  allowances  were  omtemplated  or 
authorized. 

I  am  of  opinion  that  the  order  of  the  Navy  Department  should 
recite  the  grounds  upon  which  it  is  determined  that  the  service  is 

under  unusual  conditions."  Travel  from  Akron,  Ohio,  to  Chicago, 
111.,  by  automobile,  on  first  impression,  presents  no  unusual  condi- 
tions ;  journe3's  of  this  nature  are  of  everyday  occurrence.  The  fact 
that  the  law  does  not  provide  mileage  when,  as  in  this  case,  travel  is 
performed  in  a  Government  conveyance  does  not  constitute  the  travel 
as  service  "  under  unusual  conditions."  The  purpose  of  the  pro- 
vision of  law  under  which  claim  is  made  was  not  to  repeal  the  statute 
prohibiting  the  payment  of  mileage  for  travel  on  transportation  fur- 
nished by  the  Government,  or  the  modification  of  the  law  respecting 
payment  of  traveliiip:  expenses  for  ref)eate(l  travel:  these  provisions 
of  law  are  still  eflective  and  can  not  be  avoided  l»y  denominating 
travel  within  the  prohibitions  of  the  first  of  these  statutes  and  not 
mthin  the  I:>enefits  of  the  second  as  service  under  unusual  conditions* 

The  action  of  the  auditor  is  affirmed. 
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Upon  receipt  while  on  loave  of  orders  to  mnko  a  permnnent  change  of  station, 
a  naval  officer  is  entitled  to  transportation  for  his  dependents  from  wherever 
they  are  then  located  to  the  new  station,  proviUetl  he  reimburse  the  Gov- 
eniment  for  the  eicess  cost.  If  any,  of  the  traiuiportatloa  so  famlihed  ov«r 
the  cost  of  tnuisiwrtatlon  ftom  the  old  to  the  new  ststloii,  as  prorlded  by 
section  12.  act  of  Maj  18. 1820, 41  Stat.,  OOC 

Aitlftaat  OoMptrolltr  1  eree  to  the  Seeretary  of  the  Havy.  Beeember  10,  IMO: 

I  have  your  request  of  December  3, 1920,  for  decision  of  the  follow- 
ing question : 

"  In  connection  with  the  act  of  Congress  to  increase  the  eflSciency 
of  the  oommissioned  and  enlisted  personnel  of  the  Army,  Nayjr,  ana 
Marine  Corps,  etc.,  effective  May  18,  1920,  41  Stat.,  601,  decision  is 
recmested  on  the  following  point :  When  an  officer  in  the  West  Indies 
ana  granted  leave,  is  given  permanent  change  of  station  orders,  ad- 
dressed to  his  home  in  the  United  States  while  on  such  leave,  travel 
allowance  from  his  home  to  the  new  station  is  properly  payable  by 
tiio  paymaster,  Marine  Corps,  in  accordance  with  law  and  regulations, 
provided  the  distance  is  not  greater  than  from  the  old  to  the  new 
station. 

"Within  the  meaning  of  the  act  above  mentioned  can  the  home  of 
the  officer  under  such  circumstances  properly^  be  considered  as  the 
point  from  which  transportation  may  oe  famished  for  wife  and  do* 
pendent  children  to  the  new  8tatix>n?  If  not,  and  it  is  held  that 
Haiti  alone  can  he  considered  the  old  station,  should  a  collection  be 
made  from  the  officer  representing  the  difference  between  the  cost  of 
transportation  from  point  of  debarkation  in  the  United  States  to  new 
station  and  the  cost  of  transportation  from  the  officer's  home  to 
new  station  when  the  expense  from  his  home  is  greater  than  from 
the  point  of  debarkation!" 

So  much  of  section  12  of  the  act  of  May  18, 1920, 41  Stat,  604,  as 
need  he  considered  in  this  connection,  is  here  quoted : 

"That  hereafter  when  any  commissioned  officer,  ♦  ♦  •  hav- 
ing a  wife  or  dependent  child  or  children,  is  ordered  to  make  a 
permanent  change  of  station,  the  United  States  shall  furnish  trans- 
portation in  kind  from  funds  appropriated  for  the  transportation 
of  the  Army,  the  Navy,  the  Marine  Corps  *  *  *  to  his  new 
station  for  the  wife  and  dependent  child  or  children:  ♦  •  * 
Provided  further^  That  if  the  cost  of  such  transportation  exceeds 
that  for  transportation  from  the  old  to  the  new  station  the  excess 
cost  shall  be  paid  to  the  United  States  bv  the  officer  concerned : 
Provided  further.  That  transportation  supplied  the  wife  or  depend- 
ent child  or  children  of  such  officer,  to  or  from  stations  beyond  the 
continental  limits  of  the  United  States,  shall  not  be  other  tlian  by 
Government  transport,  if  such  transportation  b  available:  *  * 

The  act  does  not  stipulate  as  a  condition  of  its  operation  that  the 

wife  or  dependent  children  shall  begin  their  journey  from  the 
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officer's  old  station.  On  the  contrary,  it  provides  transportation  to 
the  new  station  from  the  point  whm  tbeso  dependents  may  be  at 
the  time  of  tiie  offioer*s  tranete,  with  the  proviso  that  the  officer 
shall  reimburse  the  United  States  lor  any  esoees  of  the  cost  of  the 
transportation  so  furnished  over  that  of  transportation  from  the 
old  to  the  new  station. 

Besponding  to  the  specific  inquiry  submitted:  It  is  the  right  of 
an  officer,  ordered  while  on  leave  to  change  permanently  his  station 
from  Haiti  to  another  point,  to  request  in  the  manner  prescribed 
by  the  regulations  of  his  service  and  to  have  fuiiiished  transporta- 
tion to  his  new  station  for  his  wii»  and  dependent  children  from  the 
point  at  which  they  are— whether  his  home  or  elsewhere — at  the 
time  of  his  receipt  of  orders;  and  the  measure  of  any  collection  to 
be  made  from  the  officer  is  the  excess  of  the  cost  of  such  transpor- 
tation, if  such  there  be,  over  the  cost  of  transportation  from  the  old 
station  in  Haiti  to  the  new. 

Questions  involving  phases  of  travel  to  or  from  points  beyond  the 
continental  limits  of  the  Unite i  States  and  conditions  of  travel 
which  preclude  procurement  of  tranqwrtation  through  the  branch 
of  the  service  which  ordinarily  provides  it  are  considered  in  27 
Comp.  Dec,  267. 


XDZCAI  TElATIflHT— PMSOMML  tAOM  IM IHVOSOIMXIT  OF  ITATZOVAl 

ntOHDIXIOV. 

Tlie  eipeoM  of  medical  treatment  of  pemoo  arrested  by  oflloero  of  the  DMted 
States  and  held  as  prisoners  Is  an  expense  Incident  to  the  arrest  and  If 

Incnrred  with  due  authority  Is  a  legal  charge  afiainfTt  the  Govemment ;  If 
In  the  custody  of  the  rnnrshal  during  such  treatment  the  expense  should  he 
cbarged  against  the  Judiciary  appropriation;  if  in  the  custody  of  the 
ptoliibltton  omdalfl  the  ezpenae  Should  be  Varied  against  the  appropria- 
tion for  the  enforcement  of  national  prohibition. 

OflBftroDir  Warvlok  to  the  leeretaiy  of  fhe'Tnatuy,  Ssoember  19,  IMO: 

I  have  your  letter  of  November  80,  1920,  requesting  dedsion 
whether  an  expense  of  $860  for  medical  treatment  of  a  person  taken 
In  the  act  of  operating  an  illicit  still  and  wounded  by  some  one  of  ' 
the  officers  taking  part  in  the  raid  may  be  paid  from  the  appropria- 
tion for  enforcement  of  the  national  prohibition  act  You  also 
yequesC  decision  generally  regarding  the  liability  of  the  United  States 
for  medical  and  surgical  eare  of  persons  not  employees  of  the  Gov- 
emment who  are  injured  by  agents  of  the  Govemment  as  a  result  of 
raids  due  to  violation  of  intemal-reyenue  and  prohibition  laws  and 
the  availability  of  appropriations  of  the  Intemal-Bevenue  Service  for 
payment  of  expenses  of  such  care. 


Digitized  by  Google 


532 


DECISIONS  OF  THE  COMPTBOLLEB. 


The  expense  of  necessary  medical  or.surgical  treatment  of  persona 
who  have  been  arrested  by  officers  of  the  United  States  and  are  held 
as  prisoners  of  the  United  States  is  an  expense  incident  to  the  arrest 
which,  if  incurred  under  proper  conditions  and  with  due  authorit} , 
is  a  lawful  charge  against  the  United  States.  The  general  rule  as 
regards  the  appropriation  to  be  charged  with  expense  incidental  to 
an  arrest  has  been  stated  by  this  office  as  foUoWs: 

Where  authority  is  exercised  by  a  special  class  of  officers  in  the 
arrest  of  persons  for  violatibns  of  the  laws  of  the  United  States  all 
expenses  incident  to  sudi  arrests  are  defrayed  by  the  Goveniment  and 

paid  out  of  appropriations  made  for  certain  purposes,  and  not  until 
prisoners  come  into  the  custody  of  the  United  States  marshal  by 
virtue  of  a  duly  recognized  authority  can  it  be  said  that  a  judiciary 
appropriation  may  &  available  for  the  payment  of  such  expense/* 
16  Oomp.  Dec,  871. 

Generally  speaking,  payment  of  reasonable  expoise  of  necessary 
medical  or  surgical  treatment  of  a  prisoner  who  has  been  arrested 
and  is  in  the  custody  of  officers  or  agents  of  the  United  States  should 
follow  the  rule  thus  announced. 

As  regards  the  instant  case  the  matter  for  determination  is  whether 
the  prisoner  was  in  the  custody  of  prohibition  officers,  or  of  the 
United  States  marshal  at  the  time  the  treatment  was  given.  That  is 
a  question  of  fact  which  can  not  properly  be  determined  by  an 
advance  decision  of  this  office. 

A  deputy  marshal  is  authorized  to  arrest  without  warrant  any 
person  found  in  the  act  of  operating  an  illicit  still.  It  appears 
that  one  deputy  marshal  was  a  member  of  the  raiding  party  and 
that  another  deputy  marshal  ordered  an  ambulance  to  the  scene  of 
the  a^ray  and  delivered  the  prisoner  to  the  ambulance  ^  ith  instruct 
tions  to  deliver  him  to  the  hospital  for  treatment.  These  facts 
seem  to  indicate  that  the  prisoner  had  been  arrested  and  taken  into 
custody  by  the  marshal's  office  and  tliat  this  medical  treatment  was 
given  by  direction  of  the  marshal's  office,  but  the  facts  are  not  stated 
with  sufficient  fullness  and  particularity  to  definitely  detei^mine  that 
fact. 

The  exponse  siiould  not  be  paid  from  the  prohibition-enforcement 
appropriation  unless  and  until  it  shall  have  been  definitely  ascer- 
tained tliat  the  prisoner  was  not  under  arrest  by  the  marshal's  office 
and,  therefore,  was  not  constructively  the  marshal's  custody 
throughout  the  period  of  treatment. 

It  wouM  seem  that  the  claim  should  be  referred  to  the  Department 
of  Justice  for  investigation  and  appropriate  action.  A  copy  of  this 
decision  will  be  sent  to  the  Attoi-ney  General  and  to  the  Auditor 
for  the  State  and  Other  Departments  for  their  information  in  the 
premises. 
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mmas  vbis— Birvrr  coilbotok  ov  ihtuval  sEmnrs  tibtitt- 

XVft  BIOAXDIVa  nrVBIXIOATZOWl  AS  SEOHZBXnOV  A«BVT. 

Tnnmimiiii  of  a  pmxm  ctlled  to  testify  regarding  loTMtlimtloni  made  by  him 
while  nattonal  prohlbltloii  ageot,  be  now  bdng  employed  as  dcpa^  eoUeetor 
of  Internal  revenins  nre  payable  firom  the  Judiciary  appropriation  for  fees 
of  witnesses  and  not  from  the  appropriation  nnder  which  tlie  InvoBtJgatlon 
was  made.  Irrespective  of  whether  he  be  considered  an  ex-offlclal  under  sub- 
poena to  appear  and  testify  for  the  Government  or  as  deputy  collector  of 
Internal  refvenne  attendins  in  diadiarge  of  Us  offldal  dnty. 

Oemvtreller  Warwl^  to  the  Attentey  Oeaeral.  Beeember  11,  IBMl 

I  have  your  letter  of  November  29,  1920,  as  follows: 

**  The  department  has  received  a  letter  from  the  United  States 
marshal  for  the  western  district  of  Virginia,  in  regard  to  certain  ex- 
penses incurred  by  a  former  national  prohibition  ap;ent,  who  is  now 

deputy  collector  of  internal  revenue,  in  connection  with  his  attendiwce 
on  the  T!^niter{  States  district  court  as  a  witness  for  the  GoTemmenft, 
which  reads,  in  part,  as  follows: 

" '  This  witness  is  a  deputy  collector,  but  was  formerly  a  federal 
|)rohibition  agent,  and  said  expense  was  incurred  in  attending  said 
court  as  witness,  duly  subpoenaed  on  behalf  of  tlie  Fnited  States  to 
aid  the  prosecution  and  to  testify  to  facts  which  he  officially  investi- 
gated wiiile  a  federal  prohibition  apcnt.' 

**  Your  decision  is  respectfully  requested  as  to  whether,  under  the 
statement  of  facts  as  submitted,  the  expenses  of  this  witness  are  prop- 
erly pavable  from  the  appropriation  *  Fees  of  Witnesses,  United 
States  Courts.'  In  this  connection  T  befr  to  invite  your  attention  to 
your  decision  of  Au^st  24,  1020,  to  the  Attorney  General." 

The  decision  of  this  office  to  which  you  refer  is  to  the  effect  that 
the  expenses  of  Federal  prohibition  ap^ents  who  attend  court  in  their 
official  capacity  to  testify  as  witnesses  to  facts  which  they  have  offi- 
cially investigated  are  not  payable  from  the  appropriation  for  fees 
of  witnesses.  United  Stntes  courts.  Under  the  established  rule  ex- 
penses in  such  case  are  chargeable  to  the  appropriation  under  which 
the  a<:«nit  is  operatincr.    27  Comp.  Dec,  190. 

In  the  ins-tant  case  it  seems  that  the  officer  is  no  Ion«rer  a  Federal 
prohibition  a«rent.  It  is  therefore  no  loui^er  his  oflicial  duty  as  such 
airent  to  testify  on  behalf  of  the  Goveriunent.  He  is  no  lon«;er  op- 
erating under  the  aj)|)n)priation  for  enforcement  of  the  Federal 
prohibition  act  and  liis  expenses  are  therefore  no  longer  chargeable 
to  that  appropriation. 

Whether  he  be  looked  upon  as  an  ex-official  under  subptena  to  ap- 
pear and  testify  for  the  Government,  or  as  a  deputy  collector  of  in- 
ternal revenue  atteniling  in  the  discharge  of  his  official  duty,  is  not 
material  to  the  decision  of  this  case  since  in  either  view  of  the  matter 
his  expenses  are  properly  chargeable  to  the  judiciary  appropriation 
for  fees  of  witnesses.   See  20  Comp.  Dec,  195. 
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Liability  for  damages  under  a  lease,  which  CT)ntains  no  stipulatioQ  for  repairs 
or  regarding  the  condttloo  in  whldi  the  property  is  to  be  sorreodtted.  Is 
limited  to  the  general  UablUtr  of  n  tenant  for  waste,  and  acoordlnglj  where 

the  repairs  and  Improvements  made  by  the  Government  while  tenant  have 
increased  the  value  of  the  property  aa  a  whole,  for  the  purpose  for  which 
used  prior  to  the  lease,  more  than  the  amount  of  the  ascertained  damages, 
the  Government  Is  not  liable. 

Decision  by  Comptroller  Warwick,  December  11,  1920: 

The  Resort  Hotel  Co.,  Lakewood,  N.  J.,  applied  October  14,  1920, 
for  revision  of  the  action  of  the  Auditor  for  the  War  Department  in 
disallowing  by  settlement  N9.  748251,  dated  September  28,  1920,  its 
daim  of  $133,553.30  damages  for  injury  to  claimant's  hotel  property 
and  the  furnishings  therein  alleged  to  have  been  suffered  by  the 
claimant  through  the  tenancy  of  the  Government  under  a  lease  of 
the  said  property  for  Army  hospital  purposes. 

By  article:^  of  agreemont  entered  into  on  December  15,  1917,  be- 
tween the  claimant  and  the  quartorniaster  corps  of  the  Army,  the 
claimant  leased  its  hotel  property  to  the  United  States  for  a  term 
beginning  January  10,  1918,  and  ending  June  30,  1918,  at  a  rental  of 
$4,1G6.G6  per  month.  The  lease  ])rovides  tliat  at  the  option  of  the 
lessee  the  lease  with  all  its  covenants  and  agreements  may  be  renewed 
yearly  as  often  as  the  needs  of  the  public  service  may  require,  not 
extending,  however,  beyond  ouv  year  after  the  cessation  of  hostilities 
in  progress,  no  renewal  to  include  more  than  one  fiscal  year.  By 
articles  of  agreement  dated  April  15,  1918,  the  property  was  again 
leased  to  the  United  States  for  a  term  beginning  July  1,  1918,  and 
ending  June  30.  1919,  for  the  same  rental  and  upon  the  same  terms 
as  provided  in  the  earlier  lease. 

Paragraph  3  of  each  of  these  leases  provides: 

"  That  all  buildings  and  other  improvements  fixed  to  or  erected 
or  placed  in  or  upon  the  said  premises  by  the  lessee  sliall  be  and  re- 
main the  exclusive  property  of  the  lessee,  provided,  however,  that 
the  same,  unless  sola  or  otherwise  disposed  of,  shall  be  removed  1^ 
the  lessee  within  80  days  after  the  said  premises  are  vacated  imder 
the  lease." 

The  lessee  reserves  in  each  lease  the  right  to  quit,  relinquish,  and 
give  up  the  premises  at  any  time  within  the  period  for  which  the 
lease  is  made,  or  for  which  it  may  be  renewed,  by  giving  to  the  lessor 

or  agent  10  days'  notice  in  writing. 

The  lease  of  April  16,  1918,  was  not  renewed.  It  appears,  how- 
ever, that  the  Government  retained  poiisession  of  the  property  after 
June  30,  1919,  pending  the  outcome  of  negotiations  between  the  par- 
ties lookinjr  to  an  agreement  as  to  the  removal  by  the  lessee  of  certain 
improvements  to  the  building  or  the  terms  upon  which  said  improve- 
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mentB  should  be  taken  over  by  the  lessor^  No  agreement  was  reached, 
and  the  improvements  were  left  in  or  upon  the  premises  and  have 
not  since  been  removed  by  the  Government.  Possession  of  the  prem- 
ises was  not  finally  given  up  fay  the  Government  until  December 
4, 1919. 

Lessor  made  claim  upon  the  Government  as  tenant  for  alleged 
damages  to  the  building  and  furnishings,  and  for  the  use  and  occu- 
pation of  the  premises  from  July  1  to  December  4,  1919.  These 

claims  were  referred  to  the  War  Department  Claims  Board  appraisal 
section  for  investigation  and  adjustment.  In  its  report  of  July  29, 
1920,  the  board  sets  forth  a  history  of  the  case,  and  as  to  the  items 
of  damage  to  building  and  furnishings  reviews  the  testimony  taken 
and  recommends  payment  of  damage  sustained  by  lessor  on  that  ac- 
count as  hereinafter  stated. 

The  history  of  the  case  as  gathered  from  the  report  of  the  claims 
board  and  other  papers  in  the  case  may  be  briefly  stated  as  follows : 

The  hotel  was  erected  in  1892  at  a  cost  of  approximately  $r)S().()()0, 
the  furnisliini^s  and  equipment  costing;  approximntely  $2(K),()(K)  addi- 
tional. The  hotel  was  operated  for  a  number  of  years  thereafter, 
but  becoming  unprofitable  it  was  closed  and  remained  closed  for  a 
period  of  some  three  years  prior  to  the  fall  of  1914,  when  it  was  pur- 
chased with  all  of  its  furnishings  and  e(juipment  by  the  claimant 
in  this  case,  the  price  paid  for  the  property  including  all  furnishings 
and  equij)ment  being  $84,000.  It  is  in  evidence  that  the  hotel  had 
been  operat<id  by  claimant  for  about  three  years  prior  to  the  time 
the  (Government  took  the  property  over,  and  that  some  $30,000  had 
been  expended  on  the  property  during  that  period  which  was  about 
evenly  divided  between  repairs  and  betterments  of  building  and 
furnishings;  and  that  the  earnings  for  the  three  years  were  $43,000. 
The  items  recommended  by  the  claims  board  for  payment  are  as 
follows : 

BeeaptUtlatUm. 


Becommended  for  replacement  of  fixtures  and  damage  to  yremises 
abofe  fUr  wmt  and  tear  (pages  15, 16. 17)  12.041.00 

Beeommended  tor  that  portloo  of  Deceaaaiy  senenU  rapalm  wblch  is 
due  to  waste,  nesUssDoo^  or  mlaofle  of  premlaes  by  the  Qorern- 

ment  (page  18)  ,  -  ,  „,,,  1.000.00 

Balvage  value  of  lightning  rod  system   105. 00 

Loss  and  damage  to  all  peraonal  property  and  equipment  due  to  negll- 

wntBBt  mlsoae^  end  removal  of  nnw  (page  81), 11.404.06 


16. 46a  06 

This  total  wia  reduced  by  supplemental  reports  by  deducting 
therefrom  $505  as  the  value  of  certain  Government  property  left  on 
fliB  premises  sad  not  returned  by  the  hotel  company,  leaving  a  total 
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recommended  for  payment  of  $14,l)i5.0G.  This  report  and  recom- 
mendation was  referred  to  the  Chief  of  Finance,  who  referred  it  to 
the  Auditor  for  the  War  Department  with  a  statement  that  the 
claim  was  not  thought  by  his  office  to  represent  an  obligation  of  the 
United  States,  but  that  if  it  does,  it  is  not  such  an  obligation  as  can 
be  discharged  through  a  disbursing  officer  ol  the  War  Department. 
The  auditor  disallowed  the  claim  and  it  is  from  that  disallowance 
that  the  claimant  has  appealed  to  this  office. 

In  a  separate  report  the  claims  board  recommended  allowance  and 
payment  of  $12,000  on  the  claim  for  use  and  occupation  of  the 
premises  from  July  1  to  December  4, 1919,  but  as  it  does  not  appear 
that  this  claim  has  been  paid  by  the  War  Department  or  settled  by 
'  the  auditor  it  does  not  enter  into  this  appeal  and  decision  except  in 
considering  the  general  liability  of  the  GoYerament  lor  daniages 
growing  out  of  its  tenancy  of  this  property. 

Neither  of  the  leases  under  which  the  Government  held  this  prop- 
erty contains  any  stipulation  for  making  of  repairs  by  either  lessor 
or  lessee,  and  there  is  no  provision  in  either  that  the  property  shall 
be  returned  to  the  lessor  in  as  good  condition  as  at  the  commencement 
of  the  tenancy,  ordinary  wear  and  tear  excepted.  Tlie  lessor's  claim 
for  damage  to  the  property  and  furnishings  is  based  upon  the  gen- 
eral liability  of  the  tenant  for  waste  and  not  upon  any  express 
provision  of  the  leases. 

Damajre  to  (lie  liuildinpr  is  l:ud  by  the  claimant  at  $30,623.75.  On 
this  item  of  the  chiim  the  War  Department  Claims  Board  has  reooni- 
mended  for  payment  $4,040  as  set  forth  in  the  lirst  three  items  of 
tlie  recapitiihii ion  hereinbefore  quoted.  The  report  and  evidence 
show  (bat  (be  alterations  an<l  repairs  lisled  by  the  claimant  in  this 
item  of  (he  claim  are  principally  for  repairs  to  in(erior  walls,  ceil- 
inps,  and  the  wood  work,  replastering,  repaperinrr,  and  replacement 
of  fixtures,  removal  of  {)artiti()ns,  sbelvin":,  etc.,  i)ut  in  by  the  United 
States.  In  odier  words,  for  expense  of  <j;eneral  repair  and  renovation 
of  the  buiblinff.  T"^nder  the  estaldished  doctrine  of  waste  the  United 
States  as  tenant  is  liable  for  only  so  much  of  this  expense  as  <rrew  out 
of  careless  use  and  unnecessary  injury  to  the  premises.  It  is  in  evi- 
dence that  when  the  Government  entered  upon  its  tenancy  the  prop- 
erty was  in  a  dilapidated  condition,  with  many  leaks  in  roof  and 
plumbing,  that  the  walls  and  ceilings  were  stained  and  the  plaster 
broken  and  damaged,  and  much  of  the  paper  was  loose  and  torn. 
There  is  no  satisfactory  evidence  that  all,  or  any  definite  portion, 
of  the  damage  for  which  claim  is  thus  made  was  due  to  careless  or 
negligent  use  of  the  property.  It  had  been  leased  expressly  for  use 
as  a  hospital,  with  implied  authority  to  so  use  it  as  such  without 
liability  for  damage  other  than  that  due  to  voluntary  or  permissive 
waste.  The  finding  and  recommendation  of  the  claims  board  for 
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allowance  of  $4,046  on  this  itom  purport  to  he  based  upon  such  waste, 
and  for  the  purpose  of  this  decision  may  be  taken  as  statinf;  fairly 
the  amount  of  such  waste.  It  is  clear,  I  think,  that  there  is  no 
foundation  in  the  evidence  for  allowance  of  any  greater  amount 
than  that  found  and  recommended  by  the  board. 

Damage  to  furnishinfrs  and  equipment  was  claimed  in  the  sura  of 
$93,929.55.  Tlie  report  of  the  claims  board  (p.  22)  characterizes  this 
item  as  follows: 

"The  conclusion  is,  therefore,  reached  that  the  claim  for  loss  of 
and  damage  to  furniture  and  equipment  is  grossly  excessive  to  a 
highly  exaggerated  degree." 

I  think  that  the  evidence  fully  justifies  that  conclusion.  It  shows 
that  much  of  the  furniture  was  old  and  dilapidated,  so  much  so  that 
some  of  it  fell  apait  when  it  was  moved  to  make  room  for  other  hos- 
pital furniture  and  equipment.  Much  of  it  is  said  to  have  been  that 
which  was  installed  when  the  hotel  was  erected  in  1892.  There  are 
conflicting  opinions  as  to  the  value  of  these  furnishings  when  taken 
OTer  by  the  GoTernmeiit  and  the  amount  of  damage  sustained  by 
claimant  througli  injury  to,  or  loss  of  the  same,  but  no  satisfactory 
evidence  as  to  what  portion  of  the  injury  or  loss  was  due  to  unavoid- 
able causes.  Here  again  the  Qovemment  is  not  liable  for  any  loss  or 
damage  growing  out  of  a  reasonable  use  of  the  property  for  hospital 
purposes.  It  appears  that  much  of  the  breakage  of  furniture  was 
due  to  its  old  and  dilapidated  condition  causing  unavoidable  break- 
age whenever  it  was  moved,  even  under  careful  handling.  It  would 
serve  no  useful  purpose  to  review  in  detail  the  evidence  as  to  the 
condition  and  value  of  this  property.  The  amount  reconmiended  by 
tiie  claims  board  for  allowance  is  based  primarily  upon  a  report  of 
the  Chief  of  the  Beal  Estate  Service  concurring  in  a  report  of  the 
Property  Division,  Purchase  and  Storage  Branch,  whidi  placed  the 
total  value  of  lost  and  damaged  furniture  at  $9,209.98.  How  much 
of  this  loss  and  damage  was  unavoidable  and  how  much  due  to  care- 
lessness or  negligence  does  not  appear.  It  is  doubtful  whether  the 
evidence  is  sufficient  to  sustain  allowance  of  any  definite  or  specific 
sum  as  damages  under  this  item  of  the  claim.  Certainly  it  is  not 
sufficient  to  sustain  any  other  or  greater  allowance  than  has  been  rec- 
ommended by  the  claims  board. 

For  use  and  occupation  of  this  property  from  July  1  to  December 
4, 1919,  claim  was  made  for  $76,000  of  which  the  claims  board  recom- 
mended for  allowance  and  payment  $12,000.  If  the  yearly  rental 
reserved  in  the  lease  for  the  half  year  involved  had  l>een  used  as  a 
measure  of  compensation  $25,000  would  be  allowed.  The  claimant 
contends  that  its  actual  damage  on  this  account  was  largely  in  excess 
of  this  rental  and'sets  such  damage  at  $75,000.  It  appears  that  the 
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hotel  is  operated  as  a  winter  xeaort,  that  its  aoaacm  opens  October  1, 
and  that  the  bulk  of  its  businesB  is  done  during  the  months  of 
December,  January,  and  Febraary.  It  would  seem  that  the  amount 
of  $12,000  allowed  by  the  board  would  fully  compensate  the  claimant 
for  its  loss  of  business  through  Goveinment  occupancy  during  a 
period  when  the  hotel  would  have  been  closed  for  three  months  and 
only  partly  filled  for  the  remaining  two  months  and  four  days. 
However,  as  hereinbefore  stated,  this  item  does  not  enter  into  the 
auditor's  settlement  now  under  revision,  and  is  considered  merely 
for  the  purpose  of  showing  the  total  maximum  liability  of  the  Gov- 
ernment growing  out  of  its  tenancy  of  this  property  as  found  and 
recommended  for  allowance  by  the  claims  board.  That  total  lia- 
bility is  thus  shown  to  be  $14,945.06  plus  $12,000  equals  $26,945.96. 

The  Chief  of  Finance  in  referring  the  claim  of  $14,945.96  to  the 
auditor  for  settlement  expressed  his  disapproval  of  the  same  upon 
the  following  grounds: 

That  the  property  must  be  taken  as  a  whole  in  determining  the 
obligation  of  the  (Government  to  pay  for  unnecessary  damage  result- 
ing from  its  occupancy;  that  valuable  repairs  had  been  made  which 
the  Government  was  not  obligated  to  make  and  that  valuable  addi- 
tions and  betterments  had  been  made  which  enhanced  the  value  of 
the  property  to  an  amount  far  in  excess  of  the  somewhat  doubtful 
liability  for  particular  damage  shown  by  the  report;  and  that  the 
owner  has  not  been  damaged  on  the  whole  by  the  Government's  use 
and  occupancy  of  the  property,  but  has  been  enormously  benefited 

by  .  .    .  . 

The  doctrine  of  liability  for  waste  rests  upon  injury  to  the  free- 
hold or  inheritance  which  tends  to  cause  permanent  loss  to  the  owner 
and  destroys  or  lessens  the  value  of  the  property.  If  the  value  of 
this  property  as  a  whole  has,  in  fact,  been  enhanced  by  reason  of 
the  Government's  tenancy,  the  Chief  of  Finance  is  correct  in  his 
opinion  that  the  Government  is  not  liable  for  particular  items  of 
waste,  without  offset  of  items  of  improvement  which,  enhance  the 
value  of  the  property  to  the  owner  as  a  whole. 

A  report  of  Capt.  Francis  S.  Paterno,  Quartermaster  Corps,  dated 
May,  1919,  shows  that  the  Quartennaster's  Department  expended 
upon  the  buildings  of  claimant  during  Government  occupancy  $142,- 
559.52,  of  which  $70,369.08  was  expended  by  the  constructing  quar- 
termaster upon  what  are  designated  as  pennanent  improvements, 
and  $72490.44  was  expended  by  the  hospital  quartermaster  for  what 
are  designated  as  maintenance  and  repairs  of  the  buildings. 

Not  all  of  the  so-called  improvements  were  of  benefits  to  the  prop- 
erty for  use  as  a  hotel.  Some  were  useful  for  hospital  purposes  only 
and  added  nothing  to  the  value  of  the  property  for  other  purposes. 
Such  improvements  as  were  deemed  to  be  of  permanent  value  to  the 
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property  as  hotel  property  were  listed  by  a  board  of  officers  with 
their  cost  of  installation  and  an  estimate  of  their  then  present  value. 
Their  cost  is  shown  to  have  been  $81,845.10  and  their  then  present 
value  $61;276.74.  The  remaining  expenditure  of  $60,714.42  is  said  to 
have  been  made  in  ])upering,  painting,  plastering,  etc.,  and  in  in- 
stalling hospital  equipment  not  beneficial  to  the  property  as  a  hoteL 

All  of  the  items  listed  as  of  permanent  value  are  of  a  character 
generally  useful  for  hotel  purposes.  Their  cost  is  a  matter  of  ac- 
curate ascertainment  and  their  valuation  appears  to  be  reasonable  and 
fair  to  the  owner. 

Thus  it  appears  that  while  the  Qovemment  mi|^t  otherwise  be 
liable  for  damages  to  buildings  and  furnishings  to  the  amount  of 
$14,945.96,  the  actual  benefit  to  the  property  and  enhancement  in  its 
value  as  a  whole  through  Government  tenancy  amounts  to  at  least 
$61^5.74,  or  more  than  four  times  the  amount  of  the  ascertained 
damage. 

There  is  nothing  due  on  the  claim.  The  auditor's  action  in  wholly 
disallowing  it  is  accordingly  affirmed. 

Whether  or  not  the  claim  for  use  and  occupation  is  also  merged 
into  this  general  improvement  of  the  property  and  enhancement  of 
its  value  is  not  now  before  me  for  decision. 


tbath  axkowavcb— hayt— misTBD  mnr. 

An  enlisted  man  in  the  Navy  whose  enlistment  expires  uiul  la  extondod  while  at 
•ea  l8  ^titled  to  travel  allowance  under  acts  of  February  28, 1919,  40  Stat, 
1206»  and  June  4,  1920,  41  Stat,  880,  comimted  from  the  port  at  wlildi 

the  vessel  next  arrives,  if  in  tlie  United  Stated^  or  if  a  foreign  port,  the 

coniputntlon  should  b<'  bnsod  upon  the  nearest  port  in  the  United  StMtes 
to  whk-h  he  could  lx>  turnished  transportation  from  the  foreign  port  via 
a  regular  line  of  meroliaiit  vessels. 

Assistant  Comptroller  Force  to  the  Secretary  of  the  Navy.  December  13,  1920: 

I  have  your  letter  of  November  20,  1920,  requebtiug  decision  as 
follows : 

"  The  act  of  4  June,  1920,  provirlo^: 

"SSkc.  6.  That  in  case  any  enli-sted  man  or  enrolled  man  who 
since  the  11th  day  of  November,  1918,  has  been  or  hereafter  shall  be 
discharged  from  any  branch  or  class  of  the  naval  service  for  the 
purpose  of  reenlisting  in  the  Navy  or  Marine  Corps  or  heretofore 
has  extended  or  hereafter  shall  extend  his  enlistment  therein,  he 
shall  be  entitled  to  the  payment  of  the  $G0  bonus  provided  in  sec- 
tion 1406  of  the  Act  entitled  'An  Act  to  provide  revenue,  and  for 
other  purpoees,'  approved  February  24,  1919,  and  to  travel  pay  as 
antfaonzea  in  secbon  3  of  the  Act  entitled  ^An  Act  permitting  any 
person  who  has  served  in  the  United  States  Army,  Navy,  or  ^fiirine 
Corps  in  the  present  war  to  retain  his  uniform  and  personal  e(]uip- 
ment  and  to  wear  the  same  under  certain  conditions,'  approved 
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February  28, 1919 :  Provided^  That  only  one  bonus  shall  be  paid  to 
the  same  person.' 

"It  fre(iueiitly  happens  in  the  naval  service  that  enlisted  men 
who  have  extendctl  their  enlistments  are  servin*:^  at  sea  on  the  date 
their  enlistments  expire  and  their  extensions  become  effective.  Your 
decision  is  respectfully  requested  as  to  the  place  from -which  trans- 
portation  is  payable  under  the  above  law  in  such  cases. 

"As  an  example  of  tliis  situation,  the  U.  8.  S.  Ycsful,  while  en 
route  from  Hampton  Koadh'.  \'a.,  to  ti»e  west  coast,  visited  the  port 
of  Balboa,  Canal  Zone,  and  hrsL  reported  at  a  United  States  port  on 
the  west  coast,  at  San  Pedro,  Calif.  There  were  several  men  on 
board  said  vessel  whose  enlistments  were  extended,  cfTective  while 
this  vessel  was  en  route  from  Hampton  Roads  to  San  Pedio,  Calif. 
I'he  department  is  in  doubt  as  to  whether  the  distance  for  which 
travel  allowance  is  payable  should  be  computed  from  Hampton 
Roads,  Va.,  the  port  from  which  the  vessel  sailed,  or  some  other 
port^  and  in  case  the  extended  enlistment  became  effective  after 
leaving  Balboa,  Canal  Zone,  whether  it  should  be  computed  from 
San  Pedro,  Calif.,  or  some  other  port. 

"If  deemed  ]^roper  under  the  rules  of  your  office,  it  is  requested 
that  your  decision  on  this  question  promulgate  a  general  rule  for 
the  ^idance  of  supply  officers  in  making  payments  under  such 
conditions."  * 

The  act  of  February  28, 1919, 40  Stat,  1208,  provides: 

^  Sec  126.  That  an  enlisted  man  honorably  discharged  from  the 
Army,  Navy  or  Marine  Corps  since  November  eleventh,  nineteen 
hundred  and  eighteen,  or  who  may  hereafter  be  honorably  discharged 

shall  receive  five  cents  per  mile  from  the  place  of  his  discharge  to 
his  nrtnal  bona  fido  home  or  residence,  or  original  muster  into  the 
service,  at  his  option:  Proxn<^ed^  That  for  sea  travel  on  discharge, 
transportation  and  subsistence  only  shall  be  furnished  to  enlisted 
men:  •♦♦.»» 

It  was  held  in  27  Comp.  Dec,  305,  that  under  the  act  of  June  4, 
1920.  41,  Stnt..  836,  an  enlisted  man  of  the  Navy  who  extends  a 
duration  of  the  war  enlistment  is  entitled  to  travel  allowance  from 
the  place  where  such  enlistment  was  extended  to  his  actual  bona  fide 
home  or  residence  or  place  of  original  muster  into  the  service  at  his 
option.  In  27  Comp.  Dec,  881,  the  rule  announced  in  27  Comp. 
Dec.,  305,  was  applied  to  the  extension  of  an  enlistment  for  a  definite 
term  of  years. 

The  question  is  how  shall  the  distance  for  which  the  man  Is  en- 
titled to  travel  allowance  in  the  United  States  be  determined  in  case 
the  extension  becomes  effective  when  the  ship  on  which  he  is  serving 
is  at  sea,  bound  to  a  port  in  the  United  States  or  to  some  foreign 
portf 

It  was  held  in  26  Comp.  Dec.,  888,  that  men  discharged  in  a  for- 
eign country  are  entitled  to  mileage  in  the  United  States  from 
that  port  of  entry  to  which  they  would  be  sent  if  furnished  trans- 
portation and  subsistenoe  for  the  sea  travel  involved.  Applying  this 
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principle  to  the  case  in  question,  the  port  in  the  United  States  from 
which  travel  allowance  is  to  be  paid  should  be  that  port  nearest  to 
the  vessel  on  which  the  num  is  serving  when  the  extension  becomes 
effective,  and  to  which  the  man,  if  discharged,  would  be  furnished 
transportation  and  subsistence  for  the  sea  travel  involved.  Since 
it  would  be  impracticable,  if  not  impossible,  to  furnish  a  man  trans- 
portation and  subsistence  from  a  ship  at  sea,  as  a  matter  of  neces- 
sity, a  man  whose  enlistment  expired  while  his  ship  was  at  sea  would ' 
be  retained  in  service  until  his  ship  reached  port. 

Therefore,  in  view  of  the  impracticability  of  determininfr  a  man's 
travel  allowance  from  the  position  of  a  ship  at  sea,  I  am  of  opinion 
that  it  does  no  injustice  to  the  man  and  is  in  accord  with  the  spirit 
and  purpose  of  the  law  to  hold  that,  in  cases  where  the  yessel  on 
which  the  man  is  servinnr  when  his  extension  becomes  effective  is  at 
sea,  the  port  from  which  his  travel  allowance  should  be  computed  is 
that  port  in  the  United  States  at  which  the  vessel  next  arrives,  un- 
less sooner  the  vessel  arrives  in  a  foreip^i  port,  in  which  case  the 
allowanre  should  be  computed  from  the  nearest  port  in  the  United 
States  to  which  the  man  could  be  furnished  transportation  from  said 
foreign  port  via  a  re<rular  line  of  merchant  steamers. 

In  the  specific  case  in  question,  in  which  the  vessel  left  Hampton 
Roads,  Va..  for  San  Pedro,  (^alif.,  via  Balboa,  Canal  Zone,  for  all 
extensions  which  became  effective  after  the  vessel  left  Hampton 
Roads  and  prior  to  its  leavin^r  Balboa,  travel  allowance  should  be 
paid  from  the  nearest  port  in  the  T'^nited  States  (by  the  shortest 
usually  traveled  route  to  the  point  to  which  he  is  entitled  to  travel 
pay)  to  which  the  man  would  be  furnished  transportation  and  sub- 
sistence via  a  line  of  merchant  ships  repularly  plying  between  the 
Canal  Zone  and  such  port;  in  cases  in  which  the  extension  became 
effective  after  the  vessel  left  Balboa  the  travel  allowance  should  be 
computed  from  San  Pedro,  Calif.,  the  next  port  at  which  the  vessel 
arrived. 


»AT— IIISBETBE  IBOK  VAYT  MSmum  TO  91ITT. 

In  absence  of  sentence  by  court-niartial  to  confinement  and  forfeiture  of  pay, 
a  deserter  inm  tb»  MsTy  upon  Us  retoni  to  duty  and  asslgiiiiieDt  to  a 
bospttal  for  treatmeiit  is  entlttod  to  pay  oompated  epoo  the  base  pay  pre* 

scribed  by  act  of  May  18,  1020.  41  Stat.,  602,  from  the  date  of  his  return, 
If  after  January  1,  1020,  to  date  his  enlistment  was  due  to  expire,  and  at 
the  same  rate  thereafter  to  and  Ineludlnit!;  the  date  of  his  actual  dlscharpe. 

Assistant  Comptroller  Foree  to  Llent.  Joseph  Aeay,  Uiilted  States  Hary,  December 

13,  1920: 

I  have  your  letter  of  December  1,  1920,  requesting  decision  as  to 
the  rate  of  pay  in  the  case  of  Matthew  Francis  Smith,  water  tender, 
United  States  Navy. 
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Ton  state,  in  effect,  that  Smith  last  reenlisted  on  February  17, 
1916;  deserted  from  the  XT.  S.  S.  Nevada  on  or  about  September  15^ 
1919;  surrendered  on  board  the  IT.  S.  S.  New  Jersey^  January  18, 
1920 ;  transferred  to  the  navy  yard,  Boston,  Mass.,  then  to  the  naval 
hospital,  Chelsea,  Mass.,  and  on  June  10, 1920,  to  the  naval  hospital. 
Fort  Lyon,  Colo. ;  and  that  no  pay  accounts  were  opened  upon  his 
surrender  from  desertion. 

In  26  Comp.  Dec.,  447,  it  was  held  that  the  period  of  detention 
beyond  the  expiration  of  the  term  of  service  of  an  enlisted  man  of 
the  Navy,  undergoing  treatment  in  a  hospital  is  to  be  considered  as 
for  the  convenience  of  the  Government,  and  the  enlisted  man  is  enti- 
tled to  pay  to  and  including?  the  date  of  his  actual  discharnfe. 

Subject  to  section  9,  section  6  of  the  act  of  May  18,  1020,  41  Stat., 
602,  provides  that  commencin<r  January  1,  1920,  the  rate  of  base  pay 
for  (petty  officers,  first  class)  water  tenders  shall  bo  $84  per  month. 

Accordinfrly.  Smith  is  entitled  to  pay  for  the  period  January  13 
to  February  16,  1920,  computed  on  the  base  rate  of  $84  per  month, 
and  if  he  was  not  senten(  ed  by  court-martial  to  confinement  and  for- 
feiture of  pay  he  would  be  entitled  to  continue  in  the  receipt  of  pay 
at  the  above  rate  beyond  the  date  his  enlistment  was  due  to  expire 
to  and  including  the  actual  date  of  discharge.  ' 


lEES— CLERK  OP  THE  STTPREME  COITRT  OP  THE  DISTRICT  OF  COLTJMBIA. 

In  accordance  with  the  act  of  June  5,  1920,  41  Stut.  923,  the  salary  of  tbe  clerk 
of  tbe  Supreme  Court  of  the  District  of  Ck)lumbia  is  required,  on  and  after 
July  1, 1020,  to  be  paid  from  iD0ii«y8  appropriated  for  fbat  purpose  and  not 
oot  of  tbe  fees  of  hie  oflloe  as  tlieretofbre;  there  ara^  ttierefore,  no  longer 
any  "  surplus  "  fees  of  his  ofBce,  and  the  provision  of  the  act  of  August  23, 
1912.  37  Stat.,  412,  requiring  the  surplus  fees  to  be  deposited  In  the  Treasury, 
one-half  to  the  credit  of  the  District  of  Columbia,  is  no  longer  applicable, 
and  all  the  fees  of  the  cl«rk  of  that  court,  accruing  on  and  after  July  1, 
1920^  sboald  be  deposited  In  tbe  Tieasuy  wltbont  oeditlnf  anj  part  tbereof 
to  (be  District  of  Oolombla. 

OemptroUer  Wsrwl«k  to  tbe  leeretsiy  of  tbe  Tlesnzj,  Deeember  U,  19M: 

By  your  reference  of  NoTember  29,  1920,  I  have  for  decision  the 
question  whether  fees  and  emolnmentB  earned  and  coUectod  by  the 
derk  of  the  Snpreme  Court  of  tiie  District  of  Columbia  shall  be  de- 
posited in  the  Treasury  of  the  United  States  wholly  for  the  United 
States,  or  one-half  for  the  United  States  and  one-half  for  the  District 
of  Colombia. 

The  act  of  August  28, 87  Stat^  412,  provides : 

**That  on  and  after  July  first,  nineteen  hundred  and  twelve,  the 

surplus  fees  collected  by  the  clerk  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  shall  be  deposited  in  the  Treasury,  one-half  to  tbe 
<3edit  of  the  District  of  Columbia." 
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Other  laws  in  force  at  that  time  pioyided  for  collection  of  fees 
hj  Ihe  derk  of  this  court,  and  for  an  accounting  for  the  same  and 
deposit  in  the  Treasury  of  the  surplus  thereof  after  certain  authorized 
deductions  for  compensation  and  expenses  of  the  derk^s  office.  A 
similar  method  of  collecting  and  accounting  for  their  fees  was  pre- 
scribed by  law  for  clerks  of  United  States  district  courts. 

The  act  of  February  2C,  1919,  40  Stat.,  1182,  provides  for  a  plan 
under  which  clerks  of  United  States  district  courts  are  compensated 
by  fixed  salaries  in  lieu  of  the  fees  and  emoluments  theretofore 
allowed  to  them.  The  act  provides  that  the  salaries  and  expenses  of 
the  offices  of  these  clerks  shall  be  paid  from  moneys  appropriated 
for  that  purpose,  and  that  fees  shall  be  charged  to  litigants  other 
than  the  United  States  as  theretofore,  all  such  fees  to  be  accounted 
for  and  deposited  by  the  clerks  in  the  Treasury  to  the  credit  of  the 
Treasurer. 

The  act  of  June  5,  1920,  41  Stat.,  923.  provides  that  the  provisions 
of  the  act  of  February  26,  1919,  shall  be  applicable  on  and  after 
July  1,  1920,  to  the  clerk  of  the  Supreme  Court  of  the  District  of 
Columbia,  except  that  said  clerk  shall  be  appointed  by  the  Chief 
Justice  of  the  court. 

Only  the  surplus"  fees  of  the  clerk  of  the  Supreme  Court  of  the 
District  of  Columbia  over  and  above  compensation  and  office  expenses 
are  authorized  by  the  act  of  August  23,  1912,  to  be  covered  into  the 
Treasury  on  the  half-and-half  basis.  Under  the  act  of  February  26, 
1919,  as  applied  to  this  clerk,  the  United  States  takes  over  pa^inent 
of  compensation  and  office  expenses  and  the  clerk  is  requinid  to  de- 
posit  all  of  his  fees  and  emoluments.  There  are  no  longer  any 
^surplus"  fees  of  his  office,  as  that  term  is  used  in  the  act  of  1912, 
to  be  deposited,  and  there  is  no  express  authority  in  that  act  or  in 
the  act  of  1919  for  coTering  the  whole  amount  of  fees  collected  into 
the  Treasury  on  a  half-and-half  basis.  The  clerk  of  this  court  is 
now  placed  upon  the  same  footing  as  regards  accounting  for  and 
deposit  of  his  fees  as  derks  of  United  States  district  courts. 

The  United  States  having  taken  over  payment  of  all  expenses  of 
the  clerk's  office  is  entitled  to  have  the  fees  thereof  deposited  and 
covered  into  the  Treasury,  without  crediting  any  part  thereof  to  the 
District  of  Columbia.  Deposits  made  by  the  derk  should  be  covered 
into  the  Treasuiy  accordingly. 


FOtTBATSn  OHSCXS. 

CSbecks  Issued  by  disbursing  onkers  should  not  be  dated  later  than  the  date  de- 
livered or  mailed  to  payee,  nor  ihould  th^  be  delivered  or  mailed  to  an 
employee  before  tbe  eq^liatton  of  the  period  of  service  for  wbich  payment 
IS  made. 

SggOS^— 21— VOL  27  86 
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The  Treamirer  of  tbe  UnitBd  States  alumld  ntam  paymoit  of  dwiAB  dated 
later  than  tbo  date  proaeotcd  for  pajment 

Oomptmiar  Warwick  to  the  leorotery  of  tlio  Trflasnry,  Oeeember  14,  IMO: 

By  your  reference  of  the  3d  instant  of  a  letter  of  the  Treasurer 
of  the  United  States  request  is  made  for  my  decision  relative  to  post- 
dating checks  issued  by  disbursing  officers  and  whether  the  Treasurer 
of  the  United  States  would  be  justified  in  declining  payment  of  same 
when  dates  are  later  than  dates  on  which  checks  are  presented  for 
payment- 

In  the  letter  of  the  Treasurer,  addressed  to  you,  he  says; 

There  m  handed  you  herewith  a  letter  written  to  this  office  on 
November      1020,  bv  G.  F.  Davis,  lieutenant  (j.  g.),  S.  C,  U.  S.  N., 

disbursing  officer  at  the  U.  S.  Naval  Ordnance  Plant,  South  Clmrlcs- 
ton,  W.  V  a.,  tojjether  with  copy  of  letter  written  to  the  oliicer  by  this 
office  on  November  24. 

"  It  will  be  observed  that  tbe  disbursing  officer  makes  a  practice  of 
issuing  checks  which  are  postdated  in  cases  where  the  payee  of  the 
check  is  an  employee  who  is  being  discharged  and  should  be  paid 
earlier  than  other  employees  are  paid,  which  practice  is  said  to  have 
been  in  use  at  this  ordnance  plant  for  some  time. 

"It  is  requested  that  the  ooinion  of  the  Comptroller  of  the  Treas- 
ury be  asked  as  to  whether  tnis  practice  of  issuins  checks  at  a  date 
earlier  than  that  written  on  the  check  is  permissible,  and  if  not,  as 
to  the  proper  procedure  to  be  followed  by  the  drawer  of  the  checks 
under  such  circunibtances. 

"Advice  is  also  requested  as  to  whether  the  Treasurer  would  be 
justified  in  declining  payment  of  checks  whose  date  is  later  than 
the  day  on  which  they  are  presented  for  payment." 

The  letter  of  Lieut.  Davis  referred  to  reads: 

In  reply  to  your  letter  of  November  94, 19S0,  with  reference  to 
cbeclra  Nos.  100405  and  100724,  being  postdated,  vou  are  informed 
that  in  the  preparation  of  checks  in  payment  oi  labor  rolls  at  this 

Slant  we  begin  preparing  checks  about  three  days  previous  to  pay 

"It  frequently  happens  during  this  preparation  period  that  em- 
ployees are  dischargea,  and  on  reporting  to  the  disbursing  office  lor 
nnal  pay,  if  their  checks  have  already  been  prepared  (as  in  the 
above  referred  cases)  they  are  tumea  over  to  the  employees  in 

question. 

"  This  method  prevents  the  cancelling  of  a  great  number  of  checks 
each  month,  and  also  eliminates  the  poasibiiity  of  a  duplicate  pay- 
ment; 

"This  method  of  paying  discharged  employees  has  been  in  use 
at  this  plant  as  far  back  as  the  writer  has  any  knowledge,  and  if 

agreeable  to  the  Treasurer,  will  be  continued." 

1  do  not  know  of  any  specific  law  on  the  subject,  but  as  a  matter 
of  sound  administration  checks  should  not  be  dated  later  than  the 
date  they  are  delivered  or  mailed  to  payees.  Certairdy  disbursing 
officers  should  not  issue  and  mail  checks  in  payment  of  compensation 
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to  onployees  before  the  services  for  which  payment  is  made  have 
been  fully  performed,  ftnd  neither  should  checks  be  postdated  and 

sent  in  ordinary  course  of  mail  so  as  to  reach  the  employee  at  or 
prior  to  the  expiration  of  the  period  which  the  payment  covers.  See 
19  Comp.  Dec,  358. 
In  the  cases  giving  rise  to  your  submission  it  appears  that  the 

checks  were  ^iven  in  payment  of  compensation  for  the  period  from 
November  9  to  16.  They  were  dated  November  23,  which  presumably 
was  the  regular  pay  day  for  that  period,  though  made  out  before 
then  and  postdated.  Presumably  also  the  employees  were  dis- 
char<i;ed  some  time  between  November  IG  and  20  and  were  paid  in 
cash  or  by  chock  for  the  time  after  November  15  on  the  day  of  dis- 
charcfe,  at  which  time  tliey  were  also  handed  the  checks  dated  No- 
veiiiljer  23.  The  objection  ran  he  met  by  not  dating  the  chex*ks  when 
written  and  in  case  of  delivery  before  the  rc«:ular  pay  day,  as  in 
the  present  case,  the  date  can  be  inserted  on  date  of  delivery. 

The  practice  of  delivering  or  mailin<r  checks  to  payees  prior  to 
the  check  date  may  be  at  times  a  convenience,  but  that  is  not  in  my 
opinion  a  sufficient  warrant  for  the  practice  or  for  its  continuance. 
I  think  also  that  the  Treasurer  of  the  United  States  will  be  well 
within  his  rights  and  duty  in  declining  payment  of  checks  bearing 
dates  later  than  the  day  on  which  they  are  presented  for  payment. 

Any  practice  prevailing  contrary  to  the  views  herein  expressed 
should  be  corrected  as  soon  as  possible. 


WEBKML  niATMZMT-^X-SAT  fSftTUB  lOE  BKHflCAABIM  OF 

zKnoTiBv  oolminiiaTioH  oommdixoh. 

Haklng  X-ray  pictures  when  rensonnbly  necessary  In  the  treatment  of  bencfl- 
ciariea  of  tlie  Employees'  Compensation  CommissioD  Is  within  the  scope 
ot  tlM  medical  and  surgical  treatment  which  medical  officers  of  the  United 
BtatM  are  required  to  fnmlrih  free  of  cbarfc  by  tbe  act  of  September  7, 
1016.  J?9  Stat,  748,  unless  the  employment  contract  of  the  particular  medi- 
cal ofiioer  to  whom  the  patient  Is  seot  qE^edllcally  cscefrts  X-raj  serr- 
Ices  from  the  scope  of  his  employment 

Oomptroiier  Warwick  to  the  chalnnaa,  Itatled  States  laplsyeeif  CosipsaaattOB 
Commitflon,  2>eeember  14,  1820: 

I  have,  presumably  by  your  authority,  a  letter  dated  December  8 
of  a  oommifisioner  requestiDg  decision  as  follows: 

"In  connection  with  claims  for  compensation  on  account  of  in- 
juries sustained  by  civil  employees  of  the  Government  while  in  the 
performance  of  their  official  duties,  this  commission  has  received 
bills  for  X-ray  services  (makin^;  X-ray  pictures)  from  iihysicians 
who  hold  appointments  as  acting  assistant  surgeons  in  tne  United 
States  Publ&  Health  Senrioe. 
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^  In  yiew  of  this  appointment  these  acting  asristant  sargeons  are 
precluded  from  makmg  charge  against  this  conunission  for  medical 
andsuigical  treatment  rendered  its  beneficiaries.  26  Comp.  Dec,  940. 
However,  these  physicians  and  also  tlie  United  rotates  Public  Health 
Service  (as  will  be  noted  from  the  inclosed  copy  of  a  lette  •  from 
Acting  Surg.  (jren.  J.  C.  Perry,  dated  November  19,  1920)  feel  that 
X-ray  work  is  separate  and  distinct  from  the  professional  services 
f  care  and  treatment)  which  they  are  required  to  render  free  to  bene- 
nciaries  of  the  compensation  act. 

"It  is  therefore  requested  that  you  iidvise  the  commission  whether 
charges  made  by  acting  assistant  surgeons  of  the  United  States 
Public  Health  Service  for  X-ray  work  in  cases  of  injury  coming 
under  the  compensation  act  are  proper  charges  against  the  funds  of 
this  commission.'' 

In  the  decision  of  May  21, 1920,  26  Comp.  Dec.,  940,  it  was  held, 
quoting  the  syllabus: 

"Acting  assistant  surgeons  of  the  Public  Health  Service  are  United 
States  medical  officers  within  the  meaning  of  section  9  of  the  em- 
ployees* compensation  act  of  September  7,  1916,  39  Stat,  743,  to 
whom  beneficiaries  of  the  Employees*  Compensation  Commission  may 
be  sent  for  medical  and  surgical  treatment" 

Section  9  of  the  act  of  September  7, 1916,  provides  that  the  United 
States  shall  furnish  employees  injured  while  in  the  performance  of 
duty  reasonable  medical,  surgical,  and  hospital  services  and  supplies. 
What  are  reasonable  medical,  surgical,  and  hospital  services  is  pri- 
marily an  administrative  question  to  be  determined  by  the  Em- 
ployees' Compensation  Commission. 

whether  X-ray  service  is  reasonable  medical,  surgical,  or  hospital 
service  in  a  specific  case  is  for  the  commission  to  determine. 

If  the  commission  shall  decide  in  a  given  case  that  it  is  reasonably 
necessary  to  furnish  X-ray  serviise  to  a  beneficiary  of  the  comnais- 
sion,  then  the  United  States  medical  officer  to  whom  the  beneficiary  is 
sent  by  the  commission  is  bound  to  furnish  such  service  unless  his 
contract  of  employment  specifically  provides  that  X-ray  service  is 
not  included  in  the  service  which  he  contracts  with  the  United  States 
to  render  in  an  otherwise  proper  case. 


TWB-BICOBBZM  OLOOKS— IHXS  SBSYIOB  Of  MUBMkV  OV  FUSUO 

SBAITK  SX&7I0B. 

TlM  Inhibition  against  tito  porcliate  and  use  ot  tlme-racofdlng  docks  In  eneiH 

tive  departments  at  Washington  by  acts  of  Jnly  7,  1898,  80  Stat,  68S,  and 

Febniary  24,  1800.  30  Stat.,  864,  does  not  prohibit  their  Installation  and 
use  outsirle  of  the  District  of  Columbia  provided  their  instnllatlon  has 
administrutive  approval  as  a  matter  of  policy  and  fonds  therefor  ara 
available. 

OomptroUer  Warwick  to  the  flooretaxy  of  th»  Zreasuty,  Sooeabor  15,  18S0: 

I  have  your  letter  of  Deoemher  18,  1920,  requesting  dedrion 
whether  a  time-recording  device  of  certain  manufacture  may  law- 
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fully  be  installed  in  tlie  various  stations  and  offices  of  the  field  service 
of  the  Bureau  of  the  Public  Health  Service.  , 

It  is  understood  that  the  purpose  of  the  device  is  to  record  the 
time  that  clerks  or  other  employees  enter  upon  and  leave  their  place 
of  duty,  that  it  consists  in  part  of  a  time-recording^  clock,  and  that 
purchase  of  the  device  would  be  depeudeut  upon  acceptance  after 
satisfactory  trial. 

The  act  of  July  7,  1898,  30  Stat.,  656,  provides: 

"That  no  recordinp;  clocks,  used  for  recording  time  of  clerks  or 
other  employees  shall  be  purchased  for  use  in  any  of  the  Execntive 
Departments  at  AV'ashington,  District  of  Columbia,  except  from 
moneys  specifically  appropriated  therefor." 

The  act  of  February  24,  1899,  30  Stat.,  864,  provides: 

"No  money  appropriated  by  this  Act  shall  be  used  for  expense  of 
repairing  recording  clocks  used  for  recording  time  of  clerks  or  other 
employees  in  any  of  the  Executive  Departments  at  Washington,  nor 
shall  there  hereafter  be  used  in  any  of  the  Executive  Departments 


The  only  question  your  submission  presents  for  decision  by  this 
office  is  with  reference  to  payment  for  the  device  if  installed  for 
use  outside  the  District  of  Columbia.  This  office  knows  of  no  prohi- 
bition against  it,  provided  the  installation  of  the  device  have  admin- 
istrative  approval  as  a  matter  of  policy  and  funds  therefor  be  avail- 
able.  24  Comp.  Dec,  709. 


Persons  who  elect  to  receive  compenBatlon  under  the  war  risk  Insurance  act 
of  October  6,  1917,  4U  btat,  405,  as  aiueudeU  by  act  of  December  24,  1919, 
41  Stat,  872p*aDd  tie  found  entitled  tbereto  for  a  period  during  wUeh 
tltej  received  a  Oovemment  pension,  ahonld  be  paid  for  that  period  only 
the  amount  by  wbich  the  Gompenaation  award  eioeede  tbe  payments 
already  received  under  the  pension. 

Where  persons  elect  to  receive  compensation  under  the  war  risk  Insurance  act 
of  October  6,  1917,  40  Stat,  405,  as  am^mled  by  act  of  December  24,  1919, 
41  Stat,  372,  for  a  period  during  wbldi  tiifly  reeelved  a  Government  pension 
and  are  tberefore  paid  only  the  amoont  by  wblch  the  oompensatlon  award 
«zeeeds  the  pension  pay  mento  already  made,  the  compensation  approprlattcn 
Is  chargeable  only  with  the  amount  of  the  compensation  so  paid  in  excess 
of  the  pension  paynienta  and  no  refund  to  the  Bureau  of  Pensiona  la 
require<l  or  uuthorlzed. 

GoBptroUer  Warwlelc  to  the  Secretary  of  the  Treasury,  December  IC,  IMO: 

I  have  your  letter  of  November  30,  1920,  as  follows: 

"Upon  consideration  of  subdivision  10  of  section  11  of  the  act  of 
December  24,  1919,  41  Stat.,  374,  amending  the  war  risk  insurance 
act,  wherein  it  is  provided  '  That  any  person  wlio  is  now  receivinj^  a 
gratuity  or  pension  under  existing  law  shall  not  receive  compensation 
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under  this  Act  unless  he  shall  hrst  surrender  all  claim  to  such  fatuity 
or  poision,'  the  following  questions  arise  and  are  submitted  for  your 

decision : 

"(1)  In  cases  where  persons  who  aro  concurrently  entitled  to 
compensation  under  the  war  risk  insurance  act,  and  to  pension,  have 
received  payment  on  account  of  pension  and  have  elected  to  receive 
war  risk  compensation  instead  of  pension,  should  the  amount  of  pen- 
sion previously  paid  be  deducted  from  the  compensation  award  and 
refunded  to  the  tension  Bureau  ? 

"(2)  If  refund  should  not  be  made  to  the  Pension  Bureau,  what 
disposition  should  be  made  of  the  amount  so  deducted?  " 

Section  10  of  the  act  of  December  24, 1919, 41  Stat.,  372,  provides: 

"That  section  301  of  the  War  Risk  Insurance  Act,  as  amended, 
shall  be  deemed  to  be  in  effect  as  of  April  6,  1917 :  Provided^  however, 
That  before  compensation  thereunder  sliall  be  paid  there  shall  first 
be  deducted  from  said  sum  so  to  be  paid  the  amount  of  any  payments 
audi  person  may  have  received  by  way  of  gratuities  or  payments 
under  pension  laws  in  force  and  existence  between  April  6, 1917,  and 
October  6, 1917/' 

Section  11  of  the  said  act  of  December  24, 1919,  provides: 

(10)  That  section  S02  of  the  War  Kisk  Insurance  Act  as  amended 
shall  be' deemed  to  be  in  effect  as  of  April  6,  1917:  Fravided^  That 

any  person  who  is  now  receiving  a  gratuity  or  pension  under  exist- 
ing law  shall  not  receive  compensation  under  this  Act  unless  be  shall 
fii*st  surrender  all  claim  to  such  gratuity  or  pension." 

Section  301  of  the  war  risk  insurance  act  is  the  section  which  pro- 
vides compensation  to  a  widow  or  child,  or  to  a  dependent  mother 
or  father  of  a  dead  soldier,  for  his  death  resulting  from  injury  in 
line  of  duty  under  conditions  prescribed  by  the  section.  In  such 
cases,  the  soldier  being  dead,  the  act  of  December  24,  1919,  authorizes 
awards  of  compensation  extending  retroactively  over  the  whole  or 
some  portion  of  the  period  from  April  G  to  October  6,  1917,  during 
which  the  compensation  beneliciary  was  in  receipt  of  a  pension,  but 
requires  that  the  amount  of  all  such  pension  payments  so  received 
shall  be  deducted  from  the  sum  to  be  paid  on  the  c(>mpen<ation 
award.  Thus  in  effect  the  statutes  authorize  payment  of  compensa- 
tion in  such  cases  to  the  extent  that  the  authorized  compensation  may 
exceed  pension  payments  which  have  already  been  received  by  the 
beneficiary. 

Section  802  of  the  war  risk  insurance  act  provides  compensation 
to  the  soldier  himself  for  disability  resulting  from  a  service  injury. 
In  such  cases  the  law  authorises  awards  of  compensation  which  may 
extend  back  as  far  as  April  6, 1917,  but  provides  that  the  beneficiary 
shall  not  receive  the  eomi>ensation  so  awarded  unless  he  shall  first 
surrender  **  all  claim  to  sut^  gratuity  or  pension."  While  the  statate 
does  not  provide  in  ezpxees  terms  that  payments  of  pension  lor  the 
period  covered  by  the  compensation  already  received  shall  be  de- 
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ducted  from  oompensation  to  be  paid  under  the  sward  it  lias  been 
construed  by  the  bureau  to  require  such  deduction.  Such  construc- 
tion seems  to  be  in  accord  with  the  general  spirit  and  intent  of  the 
law  that  a  person  shall  not  receive  and  retain  both  oompensation 
and  pension  for  the  same  period  of  time. 

In  each  of  these  classes  of  cases  the  law  authorizes,  in  effect,  the 
deduction  of  previous  pension  payments  from  payments  on  awards 
of  compensation,  thus  making  the  oompensation  appropriation 
chargeable  with  only  the  difference  between  the  pension  payments 
and  the  compensation  awarded.  The  law  does  not  contemplate  or 
authorize  a  refund  of  the  pension  payments  to  pension  appropria- 
tions by  reimbursement  from  the  compensation  appropriation  or 
in  any  other  manner. 

Accordingly  no  refund  to  the  Bureau  of  Pensions  is  required  or 
authorized  in  either  class  of  cases. 


LOHOEVIIY  f AT— ABXY  07FICEE. 

By  vbtne  of  section  11,  act  of  May  18, 1020,  41  Stat,  604,  ao  Anny  oflleer  Is 
fnm  and  after  May  18, 1920,  entitled  to  longevity  pay  compated  npon  the 

apcTpprnfo  of  all  prior  ncttve  eervlce,  fncliullng  time  nbspnt  on  diily  author- 
ized leave,  wlillo  In  the  Army.  Navy.  Marine  Corps,  Coast  Guard,  Public 

Health  Service,  und  Coast  and  Ceodetlc  Survey. 

Assistant  Comptroller  Foree  to  Capt.  £.  0.  Hopklai,  United  States  Army,  Seoember 

15,  1920: 

By  indorsemont  dated  yovomber  29,  1920,  T  have  your  request  for 
decision  of  the  (juestion  whether,  under  the  provisions  of  section  11 
of  the  act  of  May  18,  1920,  41  Stat.,  C04,  William  H.  Clark,  a  com- 
missioned officer  in  the  I'nited  States  Army,  in  computing*  lon<;evity 
pay,  is  entitled  to  count  his  within-described  prior  services  in  the 
Const  and  (ieodetic  Survey. 

Said  section  11  provides: 

"That  hereafter  lonjrevity  pay  for  officers  in  the  Army,  Navy, 
Marine  Corps,  Coast  (iuard,  Public  TTe;ilfh  Service,  and  Coast  and 
Geodetic  Survey  shall  be  based  on  the  total  of  ull  service  in  any  or 
all  of  SRid  seryices." 

The  Director  of  the  Coast  and  G^eodetic  Survey,  on  November  16, 
1920,  reported  as  follows: 

"I  have  to  advise  that  the  records  in  this  office  show  that  William 
H.  Clark  was  appointed  as  a  deck  officer  in  this  bureau  on  June  26, 
1918,  that  he  resigned  September  30,  1914,  was  reinstated  June  10, 
1915,  and  resided  to  enter  the  Army  July  13,  1917.   His  entire 

service  in  this  bureau  wns  a  period  of  three  years,  four  months  and 
nine  days,  which  comprised  two  years,  one  month  and  ten  days  of 
field  work,  one  year,  one  month  and  twenty  days  oilice  work,  and  the 
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remaminp:  one  month  and  nine  days  on  annual  leave.  The  service 

rendered  was  in  the  civil  service  of  the  United  btates." 

Claimant  William  H.  Clark  states  that  he  served  as  aid  during 
period  stated. 

The  records  of  the  War  Department  indicate  that  claimant  ac- 
cepted appointment  as  first  lieutenant  in  the  Army  on  July  16,  1017, 
and  was  continuously  in  the  Army  on  the  active  list  until  July,  102<). 
The  service  to  be  counted  in  computiiiix  loiiL'evity  pay  is  the  service 
on  the  active  list  from  date  of  acceptance  of  api)ointment.  The  time 
he  was  nlisent  on  leave  <rraiited  by  proper  authority  should  also  be 
counted  in  computing  the  increase  of  pay  based  on  len*;th  of  service. 
Assuming  that  he  was  in  the  service  of  the  United  States  on  the 
active  list  as  deck  officer  in  the  Coast  and  Geodetic  Survey  from 
June  26,  1913,  to  September  30,  1914,  inclusive,  and  from  June  10, 
1915,  to  July  13,  1917,  inclusive,  periods  aggregating  three  years, 
four  months  and  nine  days,  section  11  of  the  act  of  May  18,  1920, 
created  for  him  the  right  on  May  18,  1920  (but  not  prior  U)  that 
date) ,  to  add  such  three  years,  four  months  and  nine  days  of  service  in 
the  Coast  and  Geodetic  Survey  to  his  Army  service,  which  began  on 
July  16, 1917,  and  being  so  added  he  had  on  May  18, 1920,  served  six 
years,  two  months  and  eleven  days  which,  being  more  than  five  y^axs, 
entitled  hhn  (beginning  with  May  18, 1920)  to  10  per  cent  increase 
on  the  base  pay  of  his  grade  as  a  oommissioned  officer  on  the  actiye 
list  of  the  Army. 


lAY,  mCAEASES— LONOEVITT— COHMUTATION  OF  BATIOHS— SSCOHB 

tEADSB  OP  XARUTE  BAHP. 

The  second  leader  of  the  Marine  Bnnd,  bclnj?  nn  enlisted  man  of  the  Marine 
Corps,  within  the  purvlow  of  section  4  of  act  of  Mny  IS,  1U20.  41  Rtnt..  602, 
is  entitled  to  20  per  cent  increase  in  pay  provided  therein  commencing 
January  1,  1920i 

The  second  leader  of  the  Marine  Band,  belnR  an  oillsted  man  of  the  Bfarlne 

Corps,  Is  entitled  nndor  section  1612,  Revised  Statutes,  to  the  benefit  of  any 
ch.'inpps  In  pay  {rranted  enlisted  njen  of  the  Army  and  accordingly  Is  en- 
titled to  longevity  pay  under  section  4b,  act  of  June  4,  1920,  41  St^it,  761, 
computed  at  the  rate  of  10  per  cent  of  his  base  pay  for  eadi  live  years  of 
service,  such  Increase  not  to  exceed  40  per  cent 
Ihe  second  leader  of  the  Marine  Band,  having  been  granted  the  allowances  of 
a  sergeant  major  by  net  of  August  29,  1910,  39  Stat.,  612,  may  (In  addition 
to  the  commutation  of  quarters,  heat,  and  light  of  a  sergeant  major  at  a 
station  where  public  qnarters  are  not  available),  upon  a  showing  that  It  Is 
Impracticable  to  fnmlah  him  rations  In  kind,  receive  commutation  of  tbe 
ration  authorised  by  section  1618^  Revisr  ri  statutes,  at  the  rate  of  08  caits 
per  diem,  prescribed  by  net  of  .Time  4,  litjo,  41  Stat.,  825,  and  commutation 
of  the  additional  ration  authorized  by  section  6  of  act  of  May  18,  1920,  41 
Stat,  602,  at  the  rate  of  53  cents  per  diem,  prescribed  by  the  President  for 
the  flscal  year  commencing  July  1, 1880i 
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€«BflNller  Warirlek  to      SMMtary  «f  the  9mrj,  Itwvm'tn  IS,  IMO: 

By  your  direction  I  have  the  Jucl«;e  Advocate  Generars  indor>e- 
ment  dated  I)eceml)er  2,  1920,  on  papers  wherein  a  disbursing  oHic  or 
of  the  United  States  Marine  (\)rj)s  has  re(juested  decision  of  the 
question  as  to  the  rate  of  pay  to  which  Waher  F.  Smith,  second 
leader  of  band,  I'liited  States  Marine  Corps  (wlio.  on  .luly  1,  1S>-'<|, 
had  completed  more  than  20  years  of  continuous  service  in  the  Marine 
Corps)  is  entitled  under  section  4h  of  the  act  of  June  4, 11)20,  41  Stat., 
761,  which  is,  in  part,  as  follows: 

**0n  and  after  July  1,  1920,  the  flTftdcs  of  enlisted  men  shall  l)e 
such  as  the  President  may  from  time  to  time  direct,  with  monthly 
base  pay  at  the  rate  of  $74  for  the  first  grade,  •  •  *.  The  tempo- 
rary increase  of  pay  for  enlisted  men  of  the  Army  authorized  by 
section  4  of  the  act  of  Congress  approved  May  18j  1920,  shall  be  com- 
puted upon  the  base  pay  provided  for  in  tliis  section,  and  shall  apply 
only  to  enlisted  men  of  the  hrst  five  grades.  •  •  Existing 
laws  providing  for  continuous-service  pay  are  repealed  to  take  etlect 
July  1, 1920,  and  thereafter  enlisted  men  shall  reoeiye  an  increase  of 
10  per  centum  of  their  base  pay  for  each  five  years  of  service  in  the 
Army,  or  service  which  by  existing  law  is  held  to  be  the  equivalent 
of  Army  service,  such  increase  not  to  exceed  40  per  centum. 

The  pay  of  officers  and  enlisted  men  in  the  Marine  Corps  is  regu- 
lated  by  the  laws  which  govern  the  pay  of  the  Army,  and  as  changes 
are  made  in  the  Army  pay  they  take  effect  simultaneously  in  the 
pay  of  the  Marine  Corps.  This  is  the  legal  effect  of  section  1612  of 
the  Bevised  Statutes. 

Sections  1613  to  1015  of  the  Bevised  Statutes  provide: 

**S»0.  1613.  The  marines  who  compose  the  corps  of  musicians 
known  as  the  'Marine  band'  shall  be  entitled  to  receive  at  the  rate 
of  four  dollars  a  month,  each,  in  addition  to  their  nay  as  non-com- 
missioned otlicers,  musicians,  or  privates  of  the  Marine  Corps,  so 
long  as  they  shall  perform,  by  order  of  the  Secretary  of  the  Navy, 
or  other  superior  officer,  on  the  Capitol  grounds  or  the  Presidenrs 
grounds. 

**Sec.  1614.  The  Secretary  of  the  Navy  shall  deduct  from  the  pay 
due  each  of  the  oflicers  and  enlisted  men  of  the  Marine  Corps  at 
the  rate  of  twenty  cents  per  month  for  every  officer  and  marine,  to 
be  applied  to  the  fund  for  Navy  Hospitals. 

•*Sbc.  1015.  The  non-commissioned  officers,  privates,  and  musi- 
cians of  the  Marine  Corps  shall,  each,  be  entitled  to  receive  one  Navy 
ration  daily.*' 

A  decision  of  the  second  comptroller,  dated  Au^rust  18,  1887,  vol. 
66,  p.  dO;  Digest  Second  Comp.  Dec,  voL  8,  section  977,  is  as  follows: 

"The  leader  of  the  Marine  Band  ib  enlisted  in  the  Marine  Corps 
and  rated  as  Meader  of  the  band';  as  such  he  is  a  *  marine.'  As 
leader  of  the  band,  he  is  one  of  the  marines  who  compose  the  corps 
el  musicians  known  as  the  Marine  Baud,  and  is  entitled  to  the  extra 
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pay  of  $4  per  month  under  section  1613  of  the  Beyised  Statutes,  bat 
18  not  entitled  to  additional  pay  for  reenlistment** 

See  alflo  decision  of  June  27, 1889,  Digest  Second  Comp.  Dec,  vol. 
8,  section  980;  dedsion  of  the  United  States  Supreme  Court  in  case 
of  United  States  y.  Band,  124  U.  S.,  801;  and  decision  Court  of 
Claims,  December  4,  ;911,  in  case  of  BrUtaw  y.  United  Statee^  47  Ct 
CL,46. 

The  reason  giyen  by  the  second  comptroller  for  the  disallowanoe 
of  the  daim  of  the  leader  of  the  band  for  additional  pay  for  reeii- 
listment  was  as  follows: 

**His  position  and  rank  are  anomalous^here  being  nothing  of  like 
grade  in  the  Infantry  of  the  Army.  The  statutes  appropriating 
money  for  pay  of  the  musicians  of  the  Marine  Band  for  the  |Mst  nine 
years  have  been  practically  identical,  and  from  them  there  appears 
no  evidence  which  "will  give  the  claimnnt  tlie  benefits  of  section 
1612,  R.  S."  Decision  Augiist  18,  1887,  vol.  55,  p.  30,  Dec.  of  Second 
Comp. 

Section  24  of  the  act  of  March  3,  1899,  30  Stat.,  1009,  is  worded  in 
part  as  follows: 

"That  the  band  of  the  United  States  Marine  Corps  shall  consist 
of  one  leader,  with  the  pay  and  allowances  of  a  first  lieutenant;  one 
second  leader,  whose  pay  shall  be  seyenty-five  dollars  per  month,  and 
who  shall  haye  the  allowances  of  a  sergeant  major;  •  •  * 

This  was  construed  April  29,  1899,  in  5  Comp.  Dec^  747,  as 
follows: 

''While  the  leader  of  the  band,  by  virtue  of  this  section  of  the 
naval  personnel  act,  is  to  receive  the  pay  and  allowances  of  a  lieuten- 
ant, he  still  retains  his  status  as  an  enlisted  mwn  and  does  not  be- 
come a  commissioned  oHicor,  For  the  purpose  of  computinfj  his  pay 
•  *  *  he  should  be  placed  in  the  same  position  as  a  first  lieuten- 
ant in  the  Marine  Corps,  and  •  •  ♦  should  be  credited  for 
purposes  of  longevity  pay ^  with  his  prior  service  in  the  same  manner 
as  a  lieutenant  m  the  Marme  Corps  is  credited  with  prior  service." 

A  decision  of  this  office  dated  June  80,  1908,  construing  said  sec- 
tion 24  of  the  act  of  March  8,  1899,  in  connection  with  the  act  of 
May  11, 1908, 85  Stat,  109, 110,  is  as  follows: 

I  am  of  opinion  that  the  second  leader  of  the  Marine  Band  is 
entitled  to  receive  the  pay  provided  by  the  act  of  March  3,  189£», 
supra,  with  increase  of  pay  tor  length  of  service  as  now  provided  by 
law  for  a  regimental  sergeant  major.   See  6  Comp.  Dec,  745,  747." 

The  provisions  of  so  much  of  the  act  of  1899  as  relate  to  the  band 
of  the  United  States  Marine  Corps  have  been  superseded  by  the  fol- 
lowing paragraph  in  the  act  of  August  29, 1916,  89  Stat.,  612 : 

"  That  the  band  of  the  United  States  Marine  Corps  shall  consist  of 
one  loader,  whose  pay  and  allowanros  shall  bo  tlioso  of  a  captain  in 
the  Marine  Corps;  one  second  leader,  whose  pay  shall  be  $150  per 


Digitized  by  Google 


DEdSIOlffS  07  THE  O0MFXB0IX£B. 


553 


month  and  who  shall  have  the  allowances  of  a  sergeant  major;  ten 
principal  miisiciaiis,  whose  pay  shall  be  $125  per  month;  twenty-five 
first  class  musicians,  whose  pay  shall  l>e  $100  per  month;  twenty  sec- 
ond class  musicians,  whose  pay  shall  l)e  $85  per  month ;  and  ten  third 
class  musicians,  whose  pay  shall  be  $70  per  month,  such  musicians  of 
the  band  to  have  the  allowances  of  a  sergeant  and  to  have  no  increase 
in  the  rates  of  pay  on  account  of  length  of  service:   •  • 

Section  4  of  the  act  of  May  18,  1920,  41  Stat.,  602,  provides: 

"  That,  commencint;  January  1, 1920,  the  pay  of  all  enlisted  men  of 


centum :  Provided^  That  such  increase  shall  not  apply  to  enlisted  men 
whose  initial  i>ay,  if  it  has  already  been  permanently  increased  since 
April  6, 1917,  is  now  less  than  $38  per  month." 

Section  5  of  the  act  of  May  18,  1920,  41  Stat.,  602,.  effective  on 
May  18,  1920,  and  not  retroactive,  provides  that  all  noncommis- 
sioned officers  of  the  Marine  Corps  of  grade  of  color  sergeant  and 
above  as  fixed  by  existing  regulations  shall  be  entitled  to  one  ration 
or  commutation  therefor  in  addition  to  that'  to  which  they  are  now 
entitled.  The  commutation  value  shall  be  determined  by  the  Presi- 
dent on  July  1  of  each  fiscal  year. 

Section  12  of  the  act  of  May  18,  1920,  41  Stat.,  604,  effective  on 
May  18,  1920,  and  not  retroactive,  provides  that  hereafter  when 
any  commissioned  officer,  noncommissioned  officer  of  the  grade  of 
oolor  sergeant  and  above,  of  the  Marine  Corps,  or  warrant  officer, 
having  a  wife  or  dependent  child  or  children,  is  ordered  to  make  a 
permanent  chancre  of  station,  the  United  States  shall  furnish  trans- 
portation in  kind  to  his  new  station  for  the  wife  and  dependent 
child  or  chiMrm. 

Sections  4,  5,  and  12  were  modified  by  section  4b  of  the  act  of 
June  4, 1920, 41  Stat,  761,  effective  on  July  1, 1920,  as  follows: 

**The  temporary  increase  of  pay  for  enlisted  men  of  the  Army  au- 
thorized by  section  4  of  the  Act  of  Confrress  approved  May  18,  1020, 
shall  1)0  comjjuted  uj)on  tiie  base  pay  provided  for  in  tliis  section 
and  shall  apnly  only  to  enlisted  men  of  the  first  five  grades.  Tiie 
temporary  allowance  of  rations  authorized  by  section  5,  and  the 
transportation  privileges  authorized  by  section  12,  of  the  said  a<9t, 
shall  apply  only  to  emisted  men  of  the  first  three  grades." 

Section  7  of  the  act  of  June  4, 1920, 41^tat,  886,  provides: 

^^That  hereafter  the  Secretary  of  the  Navy  is  authorized  in  his 

discretion,  to  e^^tal.lish  such  grades  and  ratings  as  may  be  necessary 
for  the  proper  administration  of  the  enlisted  personnel  of  the  Navy 

and  Marine  Corps." 

Marine  Corps  Orders,  No.  18,  dated  June  25,  1920,  approved  by 
the  Secretary  of  the  Navy,  are  worded  in  f.art  as  follows: 

"The  enlisted  grades  of  the  Marine  Corps  are  prouped,  in  order 
to  classify  them  with  their  corresponding  grades  of  the  Infantry  of 
the  Army,  as  established  by  section  4b  of  the  Army  reorganization 
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act  approved  June  4, 1920,  and  by  War  Department  G.  O.  Ko.  S6  of 

June  19,  1920,   ♦    *    •    as  follows: 

" '  First  <;raclo  (master  serpfoants.  Army)  :  sergeants  major,  Marine 
Corps,  quartermaster  sergeants,  Marine  Corps.' 

**The  designations  of  enlisted  grades  of  the  Marine  Corps  are  fixed 
by  law,  which  is  not  changed  by  the  Army  reorganization  act.  The 

designation  of  such  grades  cojitinue  the  same  as  heretofore. 

"  Alcmliers  of  the  Marine  Band  are  not  affected  hy  the  said  section 
of  the  Army  reotirnnization  act,  and  are  therefore  not  included  in 

the  above  cbissilication." 

The  pay  of  the  second  leader  of  the  band  of  tlie  Marine  Corps  as 
prescribed  by  the  act  of  August  20.  IDKj,  is  $150  per  month,  and  his 
allowances  as  prescribed  by  tlie  same  act  are  those  of  a  sergeant 
major  who,  beginning  with  July  1,  1920,  is  an  enlisted  man  of  the 
first  grade. 

Being  an  enlisted  man  of  the  Marine  Corps  his  pay.  by  section  4 
of  the  act  of  May  18,  1920,  was  increased  to  $180  per  month,  being 
$150  plus  (20  per  cent  of  $150)  $30. 

You  have  submitted  a  detailed  statement  of  account  of  Walter  F. 
vSmith  showing  him  to  have  been  paid  as  second  leader  of  the  band 
for  the  month  of  November,  1920,  the  sum  of  $335.25,  computed  as 
follows : 


Credits : 

Pay  from  Nov.  1  to  30.  1920   91fiO.  00 

Increase  of  pay,  20  per  cent  of  $150   30. 00 

Longerlty  increeae,  over  20  yean^  mttIc^  40  per  cent  of  $150  ^  60. 00 

Oood-condact  medal  and  8  bars  .   8. 90 

Ad(1!'!onnl  pay,  section  1013,  Rev.  Stat   4.00 

Comniutiition  of  tbe  1  ration  per  day  authorized  by  section  1615,  Rev. 

Stat— 30  rations  at  $1.59  per  ration   47. 70 

OonmratatlOD  of  Um  addlttoaal  ratioii  authorised  by  sectton  6^  act  of 

May  18/1820—80  rations  at  68  cents  per  ration  -  —   15w  90 

Oommti  atlon  of  Quarters  per  act  Mar.  4^  101B,  88  Stat,  1009,  for  1 

Commutation  of  beat  and  light,  1  month— ■,—,...„  .  .  9. 66 


Total  credits     886^  4S 

Debit : 

Hospital  fund,  per  section  1614,  Rev.  Stat  .....  .........      .  20 

Balance  paid    —  —  886b  26 

Section  1585  of  the  Revised  Statutes  as  amended  by  the  act  of 
October  6,  1917,  40  Stat.,  397,  is  as  follows : 


"  Sfc.  1585.  Forty  cents  sball  in  all  cases  be  deemed  the  commu- 
tation price  of  the  Xnvy  ration:  Provided,  hoicever,  That  after  Jan- 
uary first,  nineteen  hundred  and  eighteen^  the  commutation  price 
shall  not  exceed  the  ayerage  cost  of  &e  ration  during  the  preceiding 
fix  months,  not  to  exceed  40  cents." 
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The  act  of  July  11, 1019, 41  Stat,  154,  proTides  for  the  payment 
of  oommatation  of  rations  to— 

^enlisted  men  where  it  is  impracticable  to  otherwise  furnish  sub- 
siatence,  *   *       Pravidedj  That  hereafter,  except  when  detached 

by  the  Presi«lent  of  the  United  States  for  duty  with  the  Army,  en- 
listee! men  of  the  Murine  Corps  shall  be  entitled  to  the  same  allow- 
ance for  rations  as  are  enlisted  men  of  the  Navy,  under  such  rules 
and  regulations  as  may  be  prescribed  by  the  Secretary  of  the  Navy." 

The  Naval  Service  appropriation  act  for  the  fiscal  year  ending 
June  30,  1921,  approved  June  4,  1920,  41  Stat.,  831,  provides: 

ProvUian^  Marine  Corps:  For  *  *  *;  commutation  of  ra- 
tions to  *  *  *,  and  enlisted  men  where  it  is  impracticable  to 
otherwise  famish  sabaiatence '  *  *  *,  at  such  rate  as  the  Secretary 
of  the  Navy  may  prescribe;  *  * 

Section  5  of  the  act  of  May  18,  1920,  provides  that  the  nonoom- 
missioned  officers  of  the  Bfarine  Corps  therein  described  shall  be 
entitled  to  one  ration  or  commutation  therefor  in  addition  to  that 
to  which  they  were  entitled  on  and  prior  to  that  date.  It  further 
provides  that  the  commutation  value  shall  be  determined  by  the 
President  on  July  1  of  each  fiscal  year,  and  for  the  fiscal  year  which 
ended  June  80,  1920,  the  value  was  computed  on  the  basis  of  55 
cents  per  ration.  For  the  fiscal  year  ending  June  80, 1921,  it  is  58 
cents  per  ration. 

In  the  Naval  Service  appropriation  acts  of  July  11,  1919,  and 
June  4,  1920,  41  Stat.,  147  and  826,  the  ration  other  than  the  addi- 
tional ration  described  above  is  commuted  at  the  rate  of  OS  cents. 

One  ration  is  one  day^s  subsistence  for  an  enlisted  man  of  the 
lower  grades.  It  is  understood  that  an  enlisted  man  of  the  band 
of  the  Marine  Corps  on  permanent  duty  in  tliis  city  is  permitted 
to  purchase  subsistence  from  the  commissary  department  of  the 
Government  at  cost  price  to  the  Government.  Upon  a  showing  that 
it  is  impracticable  to  furnish  rations  in  kind  to  the  second  leader 
of  the  band  it  would  seem  tliat  for  the  month  of  November,  1920, 
he  was  entitled  to  no  more  than  $3(5.30,  bein<^  30  times  (68  cents 
plus  53  cents)  $1.21  on  account  of  commutation  of  rations  and  that 
he  has  been  overpaid  ($63.60  less  $36.30)  $27.30  on  that  account  for 
that  month. 

m  mat  nr  zxnr  ov  tDBiiiTMo»-TKAT«t  wmmr  viw  toes  mr. 

The  payment  of  iht  diem  In  lieu  of  subsistence  la  auUiorlztMi  for  travel  per- 
foriueU  withlQ  the  limits  of  New  York  City,  tlie  post  of  duty  beiug  Gov- 
eioon  Uland,  If  performed  under  compeCeat  tFavel  orders. 

OanytNlltr  Warwiok  to  Capt.  X.  1.  Legg,  ValteA  tiatot  Army,  Deoeaber  If, 
IMO: 

I  TBOeived  on  Deoemher  18  your  indorBement  of  December  4  re- 
q^usting  decision  whether  a  per  diem  allowance  in  lieu  of  subsistence 
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is  properly  payable  when  the  travel  involved  is  performed  within  the 

limits  of  New  York  City. 

Whether  it  is  good  administration  to  issue  travel  orders  providing 
for  a  per  diem  allowance  in  lieu  of  subsistence  under  the  circum- 
stances shown  in  the  case  submitted  is  a  question  which  is  not  in  the 
province  of  this  ofVice  to  determine. 

But  the  vouchers  submitted  are  supported  by  what  seem  to  be 
com})etent  orders  in  accordance  with  the  regulations.  You  are 
advised  that  payment  of  the  vouchers,  if  the  post  of  duty  of  the 
claimants  was  Governors  Ishmd,  and  if  tliey  are  correct  in  other 
respects  than  the  question  raised  by  you,  is  authorized. 


BDVCATXOV. 

The  appropriation  for  funeral  and  other  incidental  expenses  of  deceased  trainees 
<tf  the  Federal  Board  for  Vocattonal  Bdneation  is  available  for  railroad 
tare  and  aubslsteoee  of  an  escort  acoompanylng  the  remains  of  a  deceased 

trainee  of  the  board,  If  Incurred  under  administrative  approval,  subject  to 
the  limitations  by  regulations  and  statutes  upon  travel  and  subsistence 

expenses. 

Comptroller  Warwick  to  the  obairman,  Federal  Board  for  Vooatioaal  £dacatioat 

December  16,  1920. 

I  have  your  letter  of  December  11  as  follows: 

"  The  appropriations  made  by  Congress  to  the  Federal  Board  for 


iaoDBl  Behabilitatkm  Act  are  aYEuable.  among  other  purposes,  for 
^  funeral  and  other  incidental  expenses  (including  the  transportation 
of  remains)  of  deceased  trainees  of  the  board.'  41  Stat,  604,  887, 
1020. 

•*  It  is  the  practice  of  the  board  in  the  administration  of  this  au- 
thority to  transport  the  remains  of  deceased  trainees  wherever  prac- 
ticable by  express,  and  thus  obviate  the  necessity  of  an  escort  or  at- 
tendant. In  some  cases,  however,  it  is  extremely  desirable  to  send  * 
an  escort  with  the  remains  in  order  to  provide  proper  funeral  ar- 
rangements at  the  place  where  burial  is  to  be  made.  Although  this 
arrangement  does  not  involve  any  additional  expense  for  car  fare  it 
does  involve  the  subsistence  expense  of  the  eecort  durin^^  the  period 
of  travel,  and  therefore  presents  the  question  of  the  availabiuty  of 
the  appropriation  for  the  payment  of  the  same. 

"In  view  of  this  fact  your  decision  is  respectfull}'  requested  as  to 
whether  or  not  the  board  is  authorized,  under  the  authority  granted 
in  the  appropriations  moitioned,  to  pay  the  necessary  subsistence  ex- 
pense 01  an  escort  accompanyinji;  the  remains  of  deceased  trainees  of 
the  board  in  cases  where,  in  the  judgment  of  the  hoard,  such  an  escort 
is  necessary  in  order  to  make  proper  arrangements  for  the  funeral  at 
the  place  of  burial." 

It  would  seem  that  ordinarily  though  the  sending  of  an  escort  with 
the  remains  would  not  involve  any  additional  expense  for  railroad 
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fare,  yet  the  escort  would  have  to  return  from  the  place  to  which  the 
remains  were  sent  to  the  place  from  which  the  remains  were  sent,  and  • 
the  additional  expense  would  include  the  railroad  fare  returning  aa 
well  as  the  subsistence  ex])enses. 

Inasmuch  as  the  provision  under  consideration  is  beneficial  in  char- 
acter and  provides  for  funeral  and  other  incidental  expenses  of  de- 
ceased trainees,  you  are  advised  that  the  necessary  expenses  of  an 
escort  may  be  paid  in  cases  in  which  the  board  has  administratively 
determined  that  an  escort  is  necessary,  subject  to  proper  re^xulations 
and  the  limitations  imposed  by  the  various  statutes  dealing  with 
traveling  and  subsistence  expenses. 


CKXio  poDi  mzxD  imn  mxovAOs  act. 

Gold  coin  mSxed  under  tiie  Mplonage  act  of  Jime  IS,  1917,  40  Stat,  228,  and 
'  paid  into  the  Tnaaniy  can  not  be  refnnded  In  the  aheenoe  of  an  appropri- 
ation thereCor. 

OeaptroUor  Wnrwlok  to  the  Attoney  Oenoral,  Beeomber  16,  UM: 

I  have  your  letter  of  December  4, 1^0,  as  follows : 

"  An  application  is  now  pending  before  the  department  for  release 
and  restoration  to  Woo  Wing  of  $1,210,  United  States  gold  coin,  he 
having  been  charfi;ed  with  attempting  to  export  gold  out  of  the 
United  States  to  China  and  Japan  in  violation  of  section  1,  Title  6, 
and  sections  1  and  2,  Title  7,  espionage  act,  act  of  June  15,  1917,  40 
Stat.,  223,  224,  225.  and  proclamation  of  the  President  of  the  United 
States  made  in  pursuance  thereof  September  7,  1917.   40  Stat.,  1094. 

In  the  libel  proceedings  that  followed,  a  decree  of  forfeiture  was 
entered  on  July  29,  1919.  and  on  November  29,  1919,  a  motion  to 
set  aside  the  decree  of  forfeiture  was  denied  and  the  money  has  now 

beenpaid  into  the  Treasury. 

''The  petition  is  Oled  upon  the  theory  that  the  President  is  author- 
ized under  Chapter  80,  Title  6,  section  7,  of  the  act  of  June  15. 1917, 
to  order  the  release  and  restoration  to  the  owner  of  the  gola  coin, 
notwithstanding  the  fact  that  the  mon^  has  been  paid  into  the 
Treasury. 

"  Section  7  reads  as  follows : 

**Upon  payment  of  the  cost  and  legal  expenses  incurred  in  any 
■Dch  summary  trial  for  possession  or  libel  proceedings  the  President 
18  hereby  authorized,  in  his  discretion,  to  order  the  relesse  and 

restoration  to  the  owner  or  claimant,  as  the  case  may  be,  of  any 
property  seized  or  condemned  under  the  provisions  of  this  title.' 

"  Ordinarily  when  money  has  once  been  paid  into  tlie  Treasury  it 
can  only  be  taken  out  by  a  special  act  of  i>>ngre9B.  The  object  of 
this  letter  is  to  inquire  what  interpretation  you  would  place  upon 
section  7  in  the  event  that  the  President  should  determine  that  the 
gold  coin  in  question  was  improperly  taken  from  the  claimant.  In 
other  words,  was  it  the  intent  of  Congress,  in  passing  section  7  of  the 
act.  to  appropriate  money  paid  into  the  Treasury  under  circumstances 
waxk  as  existed  in  this  case,  or  would  it  be  necessary,  before  the  daim- 
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ant  oould  receive  his  money,  that  CongieaB  paes  a  special  act  to 
that  end." 

It  is  clear  that  the  property  seized  and  lorleited  in  this  case, 
namely,  the  $1^10  in  gold  coin,  can  not  be  identified  and  released 
and  restored  to  the  owner  or  claimant,  wmwiming.  that  sncii  release 
and  restoration  would  otherwise  be  lawfoL 

Without  undertaking  to  anticipate  any  action  which  the  President 
may  take  or  to  determine  the  legal  rights  of  the  owner  or  claimant  in 
the  premises,  I  deem  it  sufficient  for  the  purposes  of  this  decision 
to  say  that  the  authority  to  release  and  restore  property  given  to  the 
President  by  section  7  of  the  act  hereinbefore  quoted  does  not  raise 
an  appropriation  to  pay  from  the  general  fund  in  the  Treasury  a 
claim  for  the  value  of  property  which  has  been  duly  forfeited  and 
paid  into  the  Treasury.  In  this  connection  see  section  9  of  the  act 
of  June  80,  1906,  84  Stot,  764. 


nX  MOVIBB*  BBATK  OmATVITT— ZHUBTBD  XAIT*  COAIT  OVAU. 

The  widow  of  an  enlisted  man  in  the  Coast  Guard  who  died  in  active  service 
after  June  4, 1920.  Ui  entlttod  only  to  fhe  six  months'  pay  granted  by  act  of 
June  4. 1020,  41  Stat,  824,  which  act,  beiBg  Incomtfitent  with,  repealed  by 

Implicnlion  section  8  of  act  of  Mny  4,  1882,  as  amended  by  act  of  January 
28,  1915,  3.S  Stat.,  802,  under  which  the  widow  would  have  been  entitled  to 

two  years'  pay  in  quarterly  Installments. 

Comptroller  Warwick  to  Capt.  C.  H.  Joaei,  United  States  Coast  Qnard,  Deoembar 

16.  1920: 

I  have  your  request  of  November  29,  1920,  for  decision  whether  you 
arc  authf>riz('(l  to  pay  to  the  widow  of  Lawrence  Ba^rnell,  a  deceased 
surfman.  United  States  Coast  (luarc].  (lie  six-montlis'  death  frratiiity 
provided  by  the  act  of  June  4,  1920.  It  is  stated  that  he  died  on  Oc- 
tober 20,  1920,  while  on  active  duty  with  the  Coast  Guard  and  as  a 
result  of  a  disease  incident  to  tlie  sendee. 

The  act  of  June  4,  1920,  41  Stat.,  824,  provides:  . 

**  That  hereafter,  immediately  upon  official  notification  of  the  death 
from  wounds  or  disease,  not  the  result  of  his  or  her  own  misconduct, 
of  any  officer,  enlisted  man,  or  nurse  on  the  active  list  of  the  Regular 
Navy  or  Re<jular  Marine  Corps,  or  on  the  retired  list  when  on  active 
duty,  the  Paymaster  (leneral  of  the  Xavy  shall  cause  to  be  paid  to  the 
widow,  and  If  there  be  no  widow  to  the  child  or  children,  and  if  there 
be  no  widow  or  child,  to  any  other  dependent  relative  of  such  officer, 
enlisted  man,  or  nurse  previously  designated  by  him  or  her,  an  amount 
equal  to  siz  months^  pay  at  the  rate  received  by  such  officer,  enlisted 
man,  or  nurse  at  the  date  of  his  or  her  death.  Tlie  Secretary  of  the 
Navy  shall  estalilish  rc*;ulatioiis  lecjuirinp  each  officer  and  enlisted 
man  or  nurse  having  no  wife  or  child  to  designate  the  proper  depend- 
ent relative  to  whom  this  amount  shall  be  paid  in  ease  of  his  or  her 
deatii.  Said  amount  shall  be  paid  from  fimds  appropriated  for  the 
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pay  of  the  Navy  and  pay  of  the  Marine  Corps,  respectively :  Provided^ 
That  nothing  in  this  section  or  in  other  existing  legislation  shall  be 
construed  as  making  the  provisions  of  this  section  applicable  to  olli- 
oerS) enlisted  men,  or  nurses  of  any  forces  of  the  Navy  of  the  Ignited 
States  other  than  those  of  the  Kegular  Navy  and  Murine  Corps^  and  • 
nothing  in  this  section  shall  be  construed  to  apply  in  commissioned  * 
grades  to  any  officers  except  those  holdins^  permanent  or  probationary 
appointments  in  tlie  He<rular  Xaw  or  ^Iiirine  Corps :  Provided,,  Tliat 
the  provisions  of  this  section  shall  aj^)ply  to  the  oiricers  and  enlisted 
men  of  the  Coast  Guard,  and  the  Secretary  of  the  Treasury  will 
cause  payment  to  be  made  accordingly.** 

Section  8  of  the  act  of  May  4,  1882,  22  Stat.,  67,  as  amended  by 

act  of  March  20,  iyu8,  35  Stat.,  46,  is  as  follows: 

"  Sec.  8.  That  if  any  keeper  or  member  of  a  crew  of  a  life-saving 
station  shall  hereafter  die  by  reason  ol  perilous  service  or  any  wound 
or  injury  received  or  disease  contracted  in  the  Life-Saving  Service 
in  the  line  of  duty,  leaving  a  widow,  or  a  child  or  children  under 
sixteen  rears  of  age,  or  a  dependent  mother,  such  widow  and  child 
or  chihircn  and  dependent  rnotlier  shall  be  entitled  to  receive,  in 
equal  portions,  duriii<:  a  j)erio(l  of  two  years,  under  such  regulations 
as  the  Secretary  of  the  iruasury  mav  prescribe,  the  same  amount, 
payable  quarterly  as  far  as  practicable,  that  the  husband  or  father 
or  son  would  be  entitle  I  (  >  eive  as  pay  if  he  were  aUve  and  con- 
tinued in  the  Service:  *   *  *." 

By  act  of  January  28,  1915, 88  Stat.,  802,  this  provision  was  made 
applicable  ^  to  the  death  of  any  officer,  warrant  officer,  or  enlisted 
man  on  the  active  list  in  the  Coast  Guard." 

Although  the  provision  in  the  act  of  June  4,  1920,  carries  no  re- 
pealing  clause,  1  think  it  must  be  held  to  have  superseded  and  re- 
pealed the  prior  laws  governing  the  death  gratuity  for  the  Coast 
Ghiard  on  the  ground  that  there  is  such  irreconcilable  conflict  between 
the  earlier  and  the  later  statutes  that  reasonable  effect  can  not  be 
given  both.  This  conflict  seems  to  me  too  obvious  to  require  argu- 
ment or  the  support  of  collateral  considerations.  It  may  be  pointed 
out,  however,  that  the  item  "  for  carrying  out  the  pnjvisions  of  sec- 
tion 8  of  the  act  ap{)roved  May  4,  1882,"  which  had  re<:ularly  ap- 
peared in  the  appropriations  for  the  s\ipport  of  the  Coast  (iuard 
and  the  jjreceding  organization,  tlie  Life-Saving  Service,  is  omitted 
from  the  act  appropriating  for  this  service  for  the  fiscal  year  11)21. 
It  is  also  signilicant  that  the  later  death-gratuity  provision,  that  of 
June  4,  1920,  which  is  common  to  the  Navy,  the  Marine  Corps,  and 
the  Coast  Guard,  came  at  a  time  when  by  virtue  of  successive  enact- 
ments a  close  assimilation  had  been  elFected  between  these  three  or- 
ganizations in  point  of  pay,  allowances,  and  other  conditions  of 
service.  It  is  altogether  in  keeping  with  the  legidative  purpose  that 
this  process  of  equalization  should  extend  to  the  matter  of  the  death 
gratuity;  without  it  there  would  hav«  existed  ft  marked  dispropor- 
tion of  benefit 
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Ton  m  advised,  therefore,  that  as  to  deaths  in  the  enlisted  or 
commissioned  personnel  of  the  Coast  Guard  occurring  subsequent  to 
June  4, 1920,  the  provisbn  in  the  act  of  that  date  governs  the  pay- 
ment  of  the  gratuity. 

Decision  of  this  office  of  September  21, 1920,  dealt  with  the  status 
of  members  of  the  Coast  Guard  after  that  service  had  been  returned 
to  the  Treasury  Department  on  August  28, 1919,  and  is  to  the  effect 
that  the  rights  of  widows  and  children  of  members  of  the  Coast 


March  26,  1908,  and  January  28, 1915,  were  not  taken  away  by  sec- 
tion 312  of  the  war  risk  insurance  act  as  amended,  but  remained  still 
to  be  determined  by  the  said  acts  of  1908  and  1915.  Neither  the  ef- 
fect of  the  act  of  June  4,  1920,  upon  the  right  to  benefits  conferred 
by  the  acts  of  1908  and  1915,  nor  the  status  of  the  Coast  Guard  with 
reference  to  such  benefits  on  and  after  June  4, 1920,  was  in  question 
in  the  foi-mer  decision,  and  that  decision  does  not  undertake  to  de* 
dde  or  to  determine  either  of  those  questions. 


An  Bccount  which  has  been  properly  certltied  by  the  auditor  to  the  Secretary 
of  the  Treasury  for  puymeiit  of  a  refund  of  tuxes  found  due  xipou  a  cer- 
.  tiflcate  from  Uie  Oommlnkmer  of  Internal  Berenue  will  not  be  refvlaed  by 
the  Oomptroller  of  the  Tieaniry  for  the  pnnpoie  of  allowing  credit  to  be 
given  for  the  :i mount  on  current  tax  aMCiisment^  there  being  no  error  tn 
the  allowance  by  the  auditor. 

Seotitoa  by  Oonptroller  Warwiok,  J)coember  17,  18S0: 

The  Auditor  for  the  Treasury  Department,  by  indorsement  dated 
December  10, 1920,  transmitted  to  this  office  for  such  action  as  might 
be  deemed  proper,  certain  papers  pertaining  to  his  settlement  No. 
140213,  dated  October  8,  1920,  in  favor  of  the  Estate  of  Josiah 

Perry  (Inc.)  for  $7,035.94. 

From  the  papers  transmitted  it  appears  that  payment  has  not 
been  made  on  tlie  certificate,  no  funds  beinjj  available  for  that  pur- 
pose, and  tiuit  tiie  Commissioner  of  Internal  Revenue  has  requested 
that  the  certificate  be  withdrawn  and  canceled,  in  order  that  the 
amount  involved  may  be  allowed  on  a  credit  claim  now  pending 
before  him  under  the  provisions  of  section  252  of  the  act  of  Febru- 
ary 24,  1919,  40  Stat.,  1085. 

The  section  referred  to  provides: 

"That  if,  upon  examination  of  any  return  of  income  •  ♦  *  it 
appears  that  an  amount  of  income,  war-profits  or  e.\ cess-profits  tax 
has  been  ^d  in  excess  of  that  properly  due,  then,  notwitlistanding 
the  provisions  of  section  3228  of  the  Revised  Statutes,  the  amount  of 
the  excess  sliall  be  credited  against  any  income,  war-profits  or 
tfoesB-piofitA  taxes,  or  installment  thereof,  Uien  due  from  the  tax- 
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pajrer  under  iiny  other  return,  and  any  balance  of  such  excess  shall 
be  immediately  refunded  to  tde  taxpayer.** 

It  would  appear  to  be  the  duty  of  the  Commissioner  of  Internal 
Kevonue  under  the  provisions  of  this  section  to  adjust  the  overpay- 
njcnt  by  allowing  a  credit  against  other  taxes  or  installments  thereof 
whenever  possible,  and  to  certify  amounts  to  the  auditor  for  a  re- 
fund only  when  there  are  no  other  taxes  due  against  which  the 
credit  can  be  allowed  or  when  the  amount  of  the  overpayment  ex- 
ceeds the  amount  of  other  taxes  due.  Such  being  the  case,  the  auditor 
is  justified  in  assuming  when  an  amount  Is  certified  to  him  by  the 
eommissioiier  for  refund  tiiat  thm  are  no  other  taxes  due  from  the 
claimant  or  that  the  amount  certified  for  payment  is  the  amount  of 
the  excess  of  the  overpayment  over  the  amount  of  other  taxes  due. 

Whether  there  were  or  were  not  other  taxes  due  from  the  claimant 
against  which  the  credit  of  the  amount  of  the  overpayment  in  this 
case  could  have  been  allowed  by  the  commissioner  is  not  now  ma* 
terial.  The  fact  is  that  no  such  credit  was  allowed  and  that  the 
amount  was  duly  certified  by  the  commissioner  for  refund.  There- 
fore, the  auditor's  action  in  certifying  the  amount  to  the  Secretary 
of  the  Treasury  for  payment  was  correct  and  is  not  affected  by  any 
subsequent  determination  on  the  part  of  the  commissioner  to  the 
effect  that  a  credit  should  have  been  or  can  be  allowed.  Nor  by  the 
fact  that  payment  can  not  be  made  on  the  auditor's  certificate  until 
an  appropriation  therefor  has  been  made. 

I  can  find  no  legal  justification  for  revision  or  cancellation  of  the 
auditor's  settlement  and  no  revision  will  be  made. 


riTEOsAsss— zTxouLSSxa  Tom  vojom. 

Eyeglanes  for  use  of  firemen  generally  to  protect  tMr  eyesight  fhnn  heat  and 
glare  of  bollen  and  not  for  the  personal  exdwAy  nse  of  partleidar  em- 
ployees,  eodi  glasses  to  be  held  In  stock  and  assigned  to  flreoMii  as  needed, 
may  be  imrdiased  from  an  appnpriatlon  ft>r  mtsoeUaDeom  eiptnem. 

OomytroUer  Wsnrtok  te  the  Seeretsiy  of  the  TNasaiy,  Seeember  18»  19f0; 

By  your  indorsement  of  the  15th  instant  my  decision  is  requested 
of  a  question  presented  by  the  Director  of  the  Bureau  of  Engraving 
and  Printing  as  follows: 

"This  bureau  is  desirous  of  procuring  14  pairs  of  eyeglasses  for 
firemen's  use  and  as  it  has  never  purchased  any  glasses  for  this  pur- 
pose before,  I  have  the  honor  to  request  that  you  submit  this  matter  to 
the  comptroller  for  an  opinion  as  to  whether  at  not  it  will  be  legal 
for  me  to  make  thi=  purchase  from  the  appropriation  *  Materials  and 
Miscellaneous  JbkpenaeSy  Bureau  of  Engraving  and  Printing,  1&21.' 
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^'X  understand  that  the  regulations  of  the  Public  Health  Service 

require  that  all  firemen  employed  by  the  United  States  Government, 
shall  be  equipped  with  glasses  in  order  to  protect  their  eyesight 
from  the  excessive  heat  and  the  f^lare  from  the  noilers  and  thus  avoid 
the  possibility  of  a  claim  for  liability  due  to  such  damage." 

The  sundry  civil  act  of  June  5,  1920,  41  Stat.,  881,  appropriatiiig 
for  the  bureau  for  the  fiscal  year  1921,  provides: 

''For  engravers'  and  printers^  materials  and  other  materials  ex- 
cept distinctive  paper,  miscellaneous  expenses,  including  paper  for 
internal-revenue  stamps,  and  for  purchase,  maintenance,  and  driving 
of  necessary  motor-propelled  and  horse-drawn  passenger-carrying 
vehicles  when,  in  writing,  ordered  by  the  Secretary  of  Treasury, 
*  *  *  to  be  expended  under  the  direction  of  tlie  Secretary  of 
the  Treasuiy." 

Upon  the  understanding  that  these  particular  eyeglasses  are  to 
be  purchased  for  the  use  of  the  firemen's  service  of  the  bureau  gen- 
erally and  not  for  the  personal  exclusive  use  of  any  particular  em- 
ployee and  that  they  are  to  be  held  in  the  stock  of  the  bureau  and 
treated  as  Government  property  to  be  assigned  as  needed  to  the 
firemen  of  the  bureau,  I  am  of  opinion  that  their  purchase  is  author- 
ized from  the  above  appropriation.  See  in  this  connection  15  Comp. 
Dec,  844  and  17  506. 


umuAsm  omoBE'B  0BxcnE-^n>Mn  mnntsjuLuiT. 

When  n  bnnk  cttshes  a  check  drawn  by  a  disbursing  officer  of  tlie  Government 
to  the  order  of  a  fictitious  person  there  Ifl  no  aathority  of  law  tor  the 
Traasnrer  of  the  United  States  to  accept  Uie  dieck  or  pay  the  amoimt 
tlieteot  to  the  bank,  notwithstanding  nn  ofncer  of  the  Army  had  written 
under  n  forged  indonement  the  words  **  Signatore  Oorrect  **  and  signed  hia 
name  and  rnnk. 

An  indorsement  upon  a  dUbnraing  officer's  check,  by  which  an  officer  of  the 
Army  attempted  to  certify  that  the  preceding  Indorsement  was  a  correct 
signatare  of  the  perwm  named  as  payee  of  the  dieek,  Is  not  binding  upotv 
the  Government,  as  no  oAcer  is  authorized  by  law  to  80  Indorse  In  Mil 
official  capacity  a  diabvrsing  officer's  check. 

OemptroUer  WarwUk  to  the  Secretary  of  the  Treaeaxy,  December  tip  1910: 

By  your  reference  of  Noyember  22,  1920,  1  have  for  decision  a 
question  presented  by  the  Treasurer  of  the  United  States  whether  it 
is  proper  for  him  to  refund  to  the  Baltimore  Commercial  Bank, 
Baltimore,  Md.,  the  sum  of  $261JM)  reclaimed  from  and  refunded 
by  that  bank  because  an  Army  disbursing  oiBoer*s  check  for  that 
amount  had  been  paid  by  the  bank  on  a  forged  indorsement 
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The  farts  of  the  case  appear  as  follows: 

One  W.  W.  Broughton.  who  was  not  in  the  Army  or  in  any  branch 
of  the  (lovernnient  service,  forged  a  voucher  in  favor  of  John  P. 
Karr  for  $261.50  pay  iis  captain  in  the  Air  Service.  It  seems  that 
the  name  of  the  payee  was  fictitious,  but  that  upon  presentation  of 
the  voucher  to  R.  E.  Beighley,  lieutenant,  Quartermaster  Corps,  at 
Camp  Meade,  that  officer  issued,  on  June  6,  1919,  a  check  lor  the 
amount  of  the  voucher,  payable  to  John  P.  Karr,  and  sent  it  to  the 
address  indicated  on  the  voucher,  where  it  was  reoeived  by  Brough- 
ton, who  indorsed  upon  it  the  fictitious  name  of  the  payee  and 
cashed  it  at  the  Baltimore  Commercial  Bank.  The  check  passed 
through  the  National  Bank  of  Commerce  of  Baltimore  and  the 
Assistant  Treasurer  of  tJie  United  States  in  that  city,  and  was  paid 
by  the  Treasurer  June  14, 1919.  On  February  26, 1920,  the  Treasurer 
returned  the  check  to  the  Assistant  Treasurer  at  Baltimore,  with 
request  that  he  make  reclamation  of  payment  through  the  indorsers 
and  credit  the  Treasurer's  account  with  the  amount  of  the  check. 
The  reclamation  was  accomplished  and  credit  given  accordingly. 

Later  the  Baltimore  Commercial  Bank  protested  against  the  recla- 
mation, stating  that  the  item  had  been  returned  in  a  routine  way 
and  paid  by  one  of  its  tollers  without  official  authority.  The  bank 
now  claims  a  refund  of  the  amount  paid  by  it  on  the  reclamation. 

Negligence  of  the  disbursing  officer  in  issuing  the  check  to  a  ficti- 
tious person  upon  a  forged  voucher,  if  such  action  constituted  negli- 
gence on  his  part,  did  not  relieve  the  bank  of  ite  responability  for  the 
identity  of  the  person  for  whom  it  cashed  the  check,  nor  did  the 
action  of  the  Treasurer  in  accepting  and  paying  the  check  constitute 
negligence  which  bars  the  Qovemment  from  reclaiming  the  amount 
from  the  bank  on  account  of  the  forged  indorsement.  United  States 
V.  National  Exchange  Bank^  214  U.  S.  302.  The  check  was  issued 
by  the  disbursing  officer  payable  to  John  P.  Karr,  and  was  intended 
to  be  paid  to  John  P.  Karr  and  to  no  other  person.  If  there  was  no 
such  person  no  payment  of  the  check  was  intended  or  authorized  by 
the  Government.  The  bank  is  responsible  for  the  identity  of  the 
person  to  whom  it  paid  the  money. 

It  appears  that  in  addition  to  the  forged  signature  of  the  payee 
the  check  was  indorsed  as  follows :  "Signature  correct,  J.  D.  Lourin, 
Captain,  Q.  M.  C."  Capt.  Lourin  is  id  by  the  Treasurer's  office  to 
have  acknowledged  the  genuineness  of  his  signature,  but  said  that  he 
was  not  personally  acquainted  with  the  payee  and  merely  indorsed 
the  check  to  assist  a  brother  officer  in  securing  his  pay.  Whatever 
liability  to  the  bank  Capt.  Lourin  may  have-  ineuned  by  this  in- 
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dorsement  is  personal  to  him  and  does  not  bind  the  Government  in 
any  way.  An  Army  officer  is  not  authorized  officially  to  indorse  the 
check  of  another  officer. 

I  find  no  authority  ftt  this  time  for  refunding  this  money  to  the 
bank  and  charging  it  to  the  account  of  the  didiiirsing  officer  who 
issued  the  check.  The  disbursing  officer  may  not  be  entitled  to  credit 
in  his  aocount  for  the  payment  made  by  him  on  this  forged  voucher, 
28  Comp.  Dec.,  819,  but  his  right  to  such  credit  can  be  decided  only 
on  the  settlement  of  his  account  by  the  Auditor  for  the  War  Depart- 
ment, to  whom  a  copy  of  this  decision  will  be  sent  for  his  informa- 
tiod  in  the  premises. 

It  is  unnecessary  to  detennine  at  this  time  what  the  rights  of  the 
indoraera  will  be  in  case  the  disbursing  officer  is  held  for  this  pay- 
ment>  and  the  amount  thereof  is  paid  by  or  lecovered  from  him. 


AnrnovuATxmni-aBAL  istatb  Aoauntsn  »>&  JtzucAET  fdbvoiii. 

The  prohibition  In  the  net  of  July  11,  1919,  41  SUit,  128,  against  the  use  of 
the  appropriations  tlureln  made  or  of  the  unexpended  balance  of  any 
previous  appropriation  made  for  tlie  snpport  aud  maintenance  of  the 
Army  or  MUltary  BMabUsbmeiit,  for  tbe  pvrdlaae  of  real  estate,  appUet 
to  lands  taken  1^  Oie  GkHremment  by  order  of  the  Preddent,  pnnniant  to 
lav,  before  as  wet!  as  after  July  11, 1919. 

Oomp troUer  Warwiok  to  the  Beeretaiy  of  War.  Iteoember  Sl,  19tO: 

I  have  your  letter  of  December  15  requestin<2:  decision  whctlier 
the  unexpended  balance  of  the  appropriation  made  in  the  act  of 
October  6,  1917,  40  Stat.,  352,  as  aug^mented  by  the  act  of  July  8, 
1918,  40  Stat,  818,  for  increasing  facilities  for  the  proof  and  test 
of  ordnance  material  is  available  to  pay  amounts  awarded  to  land 
owners  whose  lands  were  taken  for  the  Aberdeen  Proving  Ground 
Reservation  under  authority  of  the  act  making  the  biiginal  appro- 
priation hereinbefore  mentioned. 

The  act  of  October  6  appropriated  $7,000,000  for  increasing 
fadlities  for  proof  and  test  of  ordnance  material,  including  neces- 
sary land  and  "  damages  and  losses  to  persons,  firms,  and  corpora- 
tions resulting  from  the  procurement  of  the  land  for  this  purpose," 
with  a  proviso  reading  as  follows: 

"  That  if  the  land  and  appurtenances  and  improvements  attached 
thereto,  as  contemplated  under  the  foregoing  appropriation,  can 
not  be  procured  by  purchase,  then  the  President  is  hereby  author- 
ized ana  empowered  to  take  over  for  the  United  States  the  immediate 

possession  and  title,  including  all  easements,  rights  of  way,  riparian 
and  other  rights  appurtenant  thereto,  or  au^  land  selected  by  him 
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to  be  used  for  the  carrying;  out  of  the  purpose  named  in  the  afore- 
said appropriation.  That  if  said  land  and  appurtenances  and  im- 
proTements  shall  be  taken  over  as  aforesaid  tne  United  States  shall 
make  just  compensation  therefor,  to  be  determined  b^  the  President, 

and  if  the  amount  thereof,  so  determined  by  the  President,  is  unsatis- 
factory to  the  person  entitled  to  roreive  the  same,  such  person  shall 
be  paid  seventy-five  per  centum  of  the  amount  so  determined  by  the 
President  and  shall  oe  entitled  to  sue  the  United  States  to  recover 
snch  further  sum,  as,  added  to  the  said  seventy-five  per  centum,  will 
make  up  such  amount  as  will  be  just  compensation  therefor,  in  the 
manner  provided  for  by  section  twenty-four!  paraj^raph  twenty,  and 
section  one  Iiundred  and  forty-five  of  the  Judicial  Code.  Upon  the 
taking  over  of  said  property  by  the  President  as  aforesaid  the  title 
to  all  such  property  so  talcen  over  shall  immediately  vest  in  the 
United  States:  Prorhhd  further^  That  section  three  hundred  and 
fifty-five  of  the  T^evis.'d  Statutes  of  the  United  States  shall  not 
apply  to  the  expenditures  authorized  hereunder." 

In  pursuance  of  said  proviso  the  President  by  proclamation  dated 
December  14, 1917, 40  §tat.,  1731,  did  take  over  for  the  United  States 
the  immediate  possession  and  title  of  certain  lands,  and  it  is  under- 
stood from  your  snl 'mission  that  the  lands  now  under  consideration 
are  a  part  of  the  lands  so  taken  over. 

Your  doubt  as  to  the  availability  of  the  appropriation  herein 
referred  to  for  the  purpose  of  making  payments  to  the  owners  of  the 
lands  taken  over  arises  from  the  provision  in  the  act  of  July  11, 
1919, 41  Stat^  128,  which  reads : 

"  That  no  part  of  any  of  the  appropriations  made  herein  nor  any 

of  the  unexpended  balances  of  appropriations  heretofore  made  for 
the  support  an<l  mjiintonance  of  the  Army  or  the  Military  Establish- 
ment shall  be  expended  for  the  purchase  of  real  estate  or  for  the 
construction  of  Armv  camps  or  cantonments  except  in  such  cases  at 
National  Army  or  National  Guard  camps  or  cantonments  which 
were  in  use  pnor  to  November  11,  1918,  where  it  has  been  or  may 
be  found  more  economical  to  the  Government  for  the  purpose  of  saf- 
vafjin*;  sucl»  camps  or  cantonments  to  buy  real  estate  than  to  con- 
tinue to  pay  rentals  or  claims  for  damages  thereon,  and  except  where 
industrial  plants  have  been  constructed  or  taken  over  by  the  Govern- 
ment for  war  purposes  and  the  purchase  of  land  is  necessary  in  order 
to  protect  the  mterest  of  the  Government." 

The  appropriation  now  under  consideration  is  one  of  the  appro- 
priations referred  to  in  the  provision  just  quoted,  and  the  proposed 
payments  do  not  come  within  any  of  the  exceptions  to  the  prohi- 
bition against  the  use  of  said  appropriations  for  the  purchase  of  real 
estate. 

The  prohibition  is  not  against  the  acquisition  of  lands  by  the 
United  States  but  against  the  *use  of  the  appropriations  referred  to 
to  make  any  payments  incident  to  such  acquisition.  Therefore  the 
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question  wliether  the  United  States  actually  acquired  title  to  the 

lands  now  in  question  before  July  11,  1919,  is  not  material. 

I  think  there  can  be  no  doubt  that  it  was  the  intent  and  purpose 
of  the  i)r()vision  hereinbefore  quoted  from  the  act  of  0(  tol)er  6,  1917, 
that  the  lands  acquired  thereunder  should  be  paid  for  promptly, 
either  in  full  or  on  the  75  per  cent  basis:  hence  there  can  be  no 
assumption  of  any  intent  to  except  from  tlie  provisions  of  the  act 
of  July  11,  1919,  payments  for  lands  taken  over  more  than  18 
montlis  prior  to  said  date. 

In  view  of  the  plain  provisions  of  the  act  of  October  6,  1917,  it 
is  but  reasonable  to  assume  that  Contrress  desired  and  intended  that 
all  claims  for  the  land  taken  over  under  said  act  which  were  not  paid 
prior  to  July  11,  1919,  should  be  submitted  to  it  for  consideration 
before  payment ;  but  be  that  as  it  may,  the  proposed  payments  come 
fairly  within  the  prohibition  of  the  provision  in  the  act  of  July  11, 
1919,  and  do  not  come  within  any  of  the  exceptions  therein,  and 
therefore  the  question  submitted  must  be  answered  in  the  negative. 


TOirOHEBS  ARB  TtmB  OV  TOSPSDOED  YESSSL. 

The  accounting  officers  will  not  authorize,  upon  allulavits  made  from  memory 
by  a  disbursing  officer  and  his  clerks,  the  crediting  of  the  officer's  account 
for  the  amount  of  fimds  or  dlSburBemeDt  Tonchen  lost  on  a  torpedoed 
Tesael  wbere  sach  amooDts  can  not  be  perilled  ttom  mme  other  aonrco.  In 
ttue  absence  of  an  award  by  the  Court  of  CSalms  In  acoordanoe  with  sectttma 
145  and  147  of  the  Jndidal  Coda 

Deeliion  by  Comptroller  Warwick,  Deeembor  tl*  10M: 

Second  Lieut.  G.  L.  Kaufman,  transport  quartermaster,  United 
States  Army  Corps  transport  Joseph  Cuduhy,  applied  June  5,  1920, 
for  a  revision  of  the  action  of  the  Auditor  for  the  War  Department 
in  the  settlement,  by  certificate  No.  54741,  dated  February  16,  1820, 
of  his  accounts  for  the  period  ending  September  30,  1918. 

By  said  settlement  the  auditor  disallowed  credit  for  alleged  dis- 
bursements aggregatin«z  $2,198.82  and  for  money  aU^jBd  to  have 
been  lost  August  17,  1918,  when  the  Joseph  Cuddky  was  torpedoed, 
amounting  to  $448.18. 

Lieut.  Kaufman  alleges  that  the  original  xouchers  covering  the 
disbursements  claimed  and  all  papers  connected  therewith  were  lost 
with  the  vessel.  And  in  lieu  thereof  he  submits  four  vouchers  made 
up  by  him  and  his  clerks  from  memory  aided  by  records  in  the  office 
of  the  general  superintendent,  Army  Transport  Service,  at  New  York. 
The  first  of  these  vouchers  is  a  pay  roll  of  the  crew  of  the  Joseph 
Cudahy  for  the  period  from  June  28  to  July  7,  1918,  while  the 
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vcooel  was  in  dry  dock  at  New  York;  the  seoond  covers  final  pay- 
ments alleged  to  have  been  made  to  18  members  of  the  crew  dis- 
charged at  various  times  between  July  1  and  July  18, 1918,  dates  not 
shown;  the  third  covers  lump-sum  or  open-roll  payments  made 
July  81, 1918,  to  members  of  the  crew  going  ashore  in  France;  and 
the  fourth  is  for  final  payment  to  Arthur  McCarthy,  who  was  trans- 
ferred to  a  hospital  in  France  on  or  about  August  10, 1918. 

The  evidence  submitted,  considered  in  connection  with  certain  evi- 
dence obtained  from  an  examination  of  other  accounts  and  records, 
is  deemed  sufficient  to  allow  credit  for  the  entire  amount  claimed  on 
the  third  and  fourth  vouchers  and  for  $747.66  of  the  amount  $1,- 
113.82,  claimed  on  the  first  voucher. 

The  items  on  the  first  voucher  for  which  no  credit  mn  be  allowed 
on  the  evidence  and  records  which  I  have  been  able  to  obtain  from 
the  War  Department  are  for  alleged  payments  aggrefjating  $366.16 
for  the  period  from  June  28  to  July  7, 1918,  to  the  following-named 
members  of  the  crew : 


Credit  is  claimed  on  the  second  voucher  for  $200  which  is  alleged 
to  be  the  approximate  amount  paid  to  13  members  of  the  crew  who 
were  discharged  between  July  1  and  July  13, 1918.  Lieut.  Kaufman 
does  not  attempt  to  give  the  amount  paid  to  each  man  or  show  the 
exact  period  covered  by  the  payment  in  each  case.  I  have  been  un- 
able to  obtain  any  evidence  to  justify  an  allowance  by  this  office  of 
any  part  of  the  amount  claimed  on  acoount  of  these  payments. 

With  relertoce  to  the  funds  alleged  to  have  been  lost  and  to  the 
difilNirsements  claimed  lor  which  no  credit  can  now  be  allowed  by 
this  office  attention  is  invited  to  sections  146  and  147  of  the  Judicial 
Code  approved  March  3, 1911,  3C  Stat.,  1136-1137.  Section  14S  ipives 
to  the  Court  of  Claims  jurisdiction  to  hear  and  determine  the  claim 
of  any  paymaster,  quartermaster,  or  other  disbursing  officer  of  the 
Umt«Ml  States  "  for  relief  from  responsibility  on  account  of  loss  by 
capture  or  otherwise,  while  in  line  of  his  duty,  of  (^o\  (M-nment  funds, 
Toudiers,  remrds,  or  papers  in  his  charge,  and  for  which  such  officer 
was  and  is  held  responsible,"  and  section  147  provides: 

Whenever  the  Court  of  Claims  ascertains  the  facts  of  any  loss 
by  any  paymaster,  c[uartermnstor,  commissiar}'  of  subsistence,  or  other 
disbursing  officer,  in  the  cases  hereinbefore  provided,  to  have  been 


B.  A.  Mills,  third  officer. 
A.  C.  Fries,  quartermaster. 


L.  Evnngolenoe,  boatswain. 

A.  Arild,  seaman. 

I).  Hanson,  seaman. 

D.  Sun  tana,  oiler. 

R.  Femande,  aecond  cook. 

L.  Lnporta,  measman. 


P.  Oberg,  seaman. 
E.  Bixler,  seaman. 


B.-  Klantjca,  chief  cook. 
O.  SChtttte»  baker. 
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without  fault  or  negligence  on  the  pait  of  such  officer,  it  shall  make 
a  decree  setting  forth  the  amount  thereof,  and  upon  such  decree  the 
proper  accounting  officers  of  the  Treasury  shall  allow  to  such  officer 
tlie  amount  so  decreed  as  a  credit  in  the  settlement  of  his  accounts." 

In  the  absence  of  a  decree  of  the  Court  of  Claims  or  specific  legisla- 
tion by  Congress  no  further  relief  can  be  granted  in  this  case  by  the 

accounting  officers  of  the  Treasury. 

A  certificate  of  difference  in  favor  of  Lieut.  Kaufman  will  issue 
for  $1,032.06,  leaving  a  balance  of  $1,014L34,  for  which  he  is  Still 
chargeable  on  the  books  of  the  Treasury. 


C0HT&ACT8— PATXSSTS  WIXHHSLD  UHSSK  DinbSSS. 

When  a  contract  for  fuel  has  be^i  completed  by  deUvwy  and  acceptance  and  a 
vondier  and  check  in  payment  therefor  issued,  the  withholding  of  part  of 

the  money  by  the  disbursing  officer,  when  cnshlnp  the  check,  under  circum- 
stancos  constituting  dure&s,  is  anauthorized  and  the  amount  ao  witbiield 
ehould  be  paid  the  contractor,  * 

Decision  by  Comptroller  Warwick,  December  23,  1920: 

Isaac  Tirroniemi,  of  Fairbanks,  Alaska,  applied  June  30,  1920.  for 
revision  of  the  action  of  the  Auditor  for  the  War  Department  in 
disallowing  by  certificate  dated  April  21,  1920,  his  claim.  No.  580022, 
for  $118.50  on  account  of  30  cords  of  wood  furnished  the  United 
States  and  delivered  to  the  Sij^ial  Corps  of  the  Army  at  Kichardson, 
Alaska,  in  the  spring  of  1918. 

Under  date  of  February  21,  1918,  bids  were  called  for  by  First 
Lieut.  M.  H.  Faust,  acting  quartermaster  at  Valdez,  Alaska,  to  be 
opened  March  10,  1918,  for  furnishing  and  delivering  30  cords  of 
wood  to  each  of  several  telegraph  stations  on  first  section  W.  A.  M.  C. 
&  T.  system,  including  the  .station  at  Kichardson,  Alaska,  the  wood 
to  be  "split  from  sound  spruce."  The  bid  of  Isaac  Tirroniemi  at 
$7.95  was  the  lowest  for  the  station  at  Richardson,  and  was  accepted 
under  date  of  March  20, 1918.  The  wood  appears  to  have  been  fur- 
nished, delivered,  and  accepted,  and  on  May  29,  1918,  a  voucher  was 
made  for  the  amount  of  $288.50  in  payment  for  the  same,  bearing 
the  certificate  of  M.  H.  Faust,  first  lieutenant.  Signal  Reserve  Corps, 
acting  quartermaster,  as  follows: 

"  I  certify  that  the  above  wood  was  received,  measured,  insijected. 
and  accepted  as  satisfactory  for  and  in  behalf  of  the  United  States.'* 

Under  date  of  June  19,  1918,  check  No.  2397  on  the  Treasurer  of 
the  Ignited  States  was  drawn  by  G.  R.  Koohler,  acting  quarterma.ster, 
United  States  Army,  Fort  Liscum,  Ala>ka,  in  favor  of  Isaac  Tir- 
roniemi for  $233,50  in  payment  of  this  voucher.   This  checls  was 


Digitized  by  Google 


OBOIBIOVS  or  THB  OOMPIBOim  569 

indorsed  **  Isaac  Tirroniemi  "  and  cashed  by  the  First  NationAl  Bank, 

of  Fairbanks,  Alaska,  on  August  12,  1918. 

It  is  alleged  by  the  appellant,  and  the  fact  appears  to  be,  that 
this  check  was  indorsed  by  the  payee  at  the  demand  of  one  Serf]rt. 
John  E.  Pepcues,  under  the  direction  of  Fii-st  Lieut.  M.  H.  Faust, 
and  returned  to  said  Pcfruos,  who  cashed  the  same  and  delivered 
$120  of  the  proceeds  to  Tirroniemi,  retaining:  the  remaining  $118.50. 

It  appears  that  shortly  after  this  transaction  Lieut.  Col.  B.  O. 
Lenoir,  Signal  Corps,  United  States  Army,  inspector,  was  in  Fair- 
banks, and  Tirroniemi  appealed  to  him  for  redress,  and  in  a  com- 
munication to  the  commanding  general.  Western  Departiaent,  under 
date  of  August  18,  1918,  Col.  Lenoir  said: 

"  I  am  informed  that  the  contract  for  the  wood  at  Richardson, 
Alaska,  was  for  $7.95  per  cord  and  was  paid  for  by  the  quartermaster 
at  Fort  Liscum,  Alaska,  through  the  quartermaster  at  Valdez, 
Alaska,  Lieut.  Mbx  H.  Faust,  Signal  Corps,  United  States  Army. . 

On  inspecting  tlust  wood  Lieut.  Faust  did  not  accept  it  for  the 
following  reasons,  stating  that  the  wood  was  windfallen,  dry,  and 
would  burn  too  rapidly,  and  that  some  of  it  was  decayed  and  some 
of  it  had  been  charred  l)y  lire. 

"  On  account  of  these  defects  Lieut.  Faust  informed  the  .contractor 
tbat  he  could  either  remove  the  wood  from  the  reservation  or  accept 
$4  per  cord,  which  the  contractor  agreed  to. 

"On  my  arrival  in  Fairbanks  the  contractor  appealed  to  me  in 
the  matter,  and  my  findings  are  as  follows:  That  dry  wood  and  wood, 
£ome  of  which  has  been  bcorched  by  lire,  is  not  a  serious  defect,  as  its 
rapid  burning  in  the  stove  can  be  governed  by  the  dampers  in  the 
stove  controlling  the  air  draft. 

"  It  is  also  thought  that  the  acceptance  by  the  contractor  of  $4  per 
cord  should  not  be  considered  decisive  as  being  an  'accord  antl  sat- 
isfaction' for  the  reason  that  the  contractor  is  a  laboring  man  and 
naturally  would  be  desirous  of  obtaining  some  of  the  money  to 
which  he  thought  he  was  entitled,  if  not  all  of  the  money. 

"When  I  passed  through  Richardson  I  did  not  know  of  any  con- 
troversy about  this  wood:  therefore  I  did  not  give  it  particular 
attention,  but  remenilter  seeing  the  wood  neatly  piled  there  and 
noticing  that  it  was  dry,  and  it  casually  impressed  me  as  being  very 
good  wood. 

"The  contractor  informs  me  that  he  paid  $3.25  per  cord  to  have 
the  wood  hauled  to  the  station  and  piled  thereat. 

"  Ttiasmuch  as  the  wood  is  free  to  l>e  obtained  by  the  cutting  and 
hauling,  it  is  plain  that  the  essence  of  the  contract  is  the  labor 
attached  thereto,  and  there  is  no  dispute  but  what  the  wood  was  cut, 
hauled,  and  neatly  piled,  and  that  under  ordinary  conditions  the 
labor  contractor  should  be  paid  for  his  labor. 

"However,  it  develops  that  the  station  hoi*se  was  used  to  haul  .this 
wood,  presumably  not  witli  the  authority  of  the  officer  in  charge  of 
the  section,  Lieut.  Faust,  the  horse  not  being  desired  for  other  pur- 
poses at  that  time. 
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"Therefore  it  is  thoufrht  one-hnlf  of  the  delivery  charge,  $3.25, 
which  is  $1.62,  should  be  dediicted  from  the  contract  price  of  the 
wood  for  the  use  of  the  Government  horse,  and  the  contract  price 
of  the  wood  paid,  less  $1.62." 

In  his  original  claim,  dated  August  21,  1918,  Tirroniemi  said: 

"  The  last  of  said  wood  v  ns  delivered  at  above-named  United  States 
telegraph  station  on  April  7  last  past,  measured  and  accepted  by 
fcJergt.  Kinlock,  who  was  at  the  time  in  charge  of  that  station.  . 

From  said  April  7  last  past  I  heard  nothing  direct  from  any 
official  connected  with  said  telegraph  station  until  Lieut.  Max  H. 
Faust,  Signal  Corps,  United  States  Army,  arrived  in  Fairbanks  on 
or  about  the  middle  of  July  last  and  said  to  me  that  he  desired  further 
information  regarding  the  wood,  and  1  only  had  the  one  conversation 
with  him  in  regard  thereto. 

^Two  or  three  weeks  later  Sergt  John  E.  Pegues,  of  Fairbanks, 
Signal  Corps,  United  States  Army,  found  me  in  a  business  place 
in  town  an(I  told  mo  that  ho  had  a  check  and  that  if  I  would  iro  with 
him  to  the  First  Katioual  Bank  and  sign  the  check  he  would  pay 
me  for  the  wood. 

^'We  went  to  said  bank  and  I  indorsed  a  check  for  $238.50  made 
payable  to  me.  and  he  paid  me  but  $120. 

"It  is  true  tnat  about  the  1st  of  the  present  month  that  I  was  noti- 
fied by  Sergt.  Pegucs  that  I  could  take  my  choice  of  cither  removing 
the  wood  from  the  telegraph-station  grounds  or  accept  $4  per  cord 
for  said  wood,  and,  being  in  great  need  of  surgical  attendance  for  a 
rupture,  was  really  compelled  to  accept  of  the  offer  of  $4  per  cord  for 
the  further  reason  that  it  is  71  miles  from  here  to  Richardson  and 
have  no  team  of  my  own.  and  there  would  be  no  other  place  there 
where  I  could  sell  tlie  wood  should  it  be  removed. 

"Lieut.  Max  H.  Faust  was  in  town  the  day  that  I  indorsed  the 
check,  but  I  had  no  conversation  with  him  on  that  occasion." 

In  his  appeal  to  this  oihce,  under  date  of  May  29,  1920,  he  said 
further : 

"  In  so  far  as  the  quality  of  the  wood  furni.shed  by  me  on  the  con- 
tract in  question  the  fact  remains  that  the  same  kind  of  wood  has 
been  furnished  to  this  station  for  the  past  10  years,  neither  better 
nor  worse;  all  woods  hereabouts  is  the  same.  The  wood  furnished 

for  the  season  following  my  contract,  the  wood  was  put  in  by  an- 
other party,  and  the  wood  was  identical  with  that  that  this  contro- 
versy is  over;  moreover,  tlie  wood  for  the  contract  for  the  following 

season  after  my  contract  was  much  higher. 

*  ♦*'•«  m  ■  °      m  *  • 

''In  regards  to  my  indorsing  the  check  which  was  presented  to 
me,  as  stated  in  my  corresponoencc  to  tlio  autlitor  when  check  was 
offered  to  me  for  signature,  I  signed  same  and  Sergt.  Pegues  cashed 
same,  paying  me  $120,  keeping  tlie  balance  of  the  money  j  informed  me 
that  I  could  take  the  $^  per  cord  or  move  the  wood  off  {he  reservation ; 
this  I  was  unable  to  do,  as  I  had  no  means  by  which  I  could  accom- 
plish same,  and  at  the  same  time  I  was  sufToring  from  rupture  and 
needed  surgical  and  medical  attention,  and  in  this  country  such 
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thiogs  mean  that  cash  must  be  foitlicoming,  hence  my  acceptance 
of  the  money  offered  by  him.  I  si«?ned  no  receipt  for  anythini:  and 
relied  on  the  justice  of  the  GoTernment  to  see  tnat  I  receive  justice 
in  my  claim.^' 

In  a  communication  to  the  Commandinpr  General,  Western  Depart- 
ment, under  date  of  October  5, 1918,  Capt.  M.  U.  Faust  said: 

Til  is  wood  was  accepted  for  me  by  the  operator  in  charge  at 

liicliardson  pending:  payment  to  be  made  subject  to  my  personal  in- 
spection. I  inspected  this  wood  on  my  inspection  trip  and  found 
that  it  was  not  according  to  specilicutions,  the  wood  being  wind- 
fall, and  the  majority  of  it  not  only  dead  timber  but  also  dry  rotted. 
As  the  specifications  called  for  sound  spruce,  and  as  I  did  not  con- 
sider the  wood  furnished  equivalent  in  heat  value  to  sound  spruce, 
the  wood  was  not  accepted  by  me.  I  also  a.scertained  that  this  wood 
was  hauled  by  the  Government  station  horse  and  that  the  infantry- 
man stationed  at  Richardson  at  the  time  (Pvt.,  First  Class,  Martm 
Judizj  Company  B,  Fourteenth  Infantry)  assisted  in  the  haulin^f. 

**I  mterviewed  Mr.  Tirroniemi  at  Fairbanks  with  reference  to  this 
wood  and  informed  him  that  the  wood  was  not  satisfactory.  TTo  said 
that  it  was  the  host  kind  of  wood  tliat  could  he  secured  in  the  iniinc- 
diate  vicinity-  of  liii  hardson  and  that  if  sound  spruce  had  to  be  cut 
and  hauled  it  would  have  to  be  brought  a  consiaerable  distance  and 
the  work  could  not  be  done  for  the  price  bid.  Inasmuch  as  it  is  as- 
sumed that  the  other  bidders  were  hiddinp:  on  sound  wood  and  took 
into  consideration  the  fact  that  it  would  have  to  he  hauled  consider- 
able distance,  I  did  not  consider  it  jubtice  to  the  Government  or  to 
the  other  bidders  to  accept  the  wood  at  the  price  bid.  However,  I 
informed  Kr.  Tirroniemi  that  I  would  inspect  the  wood  more  thor- 
oughly on  my  return  trip  and  advise  him  of  the  action  taken.  After 
going  over  the  wood  more  thoroiirrhly  1  wired  Mr.  Tirroniemi  offer- 
mg  him  $4  per  eord  for  the  wood  delivered  and  that  if  this  price 
was  not  satisfactory  to  him  that  it  would  be  necessary  to  remove  the 
wood  and  purchase  elsewhere.  My  offer  was  accepted  by  the  con- 
tractor and  the  sum  of  $118.50  held  up  by  me  as  penalty  for  inferior 
quality  of  wood  furnished. 

"Sound  spruce  is  an  excellent  firewood  and  burns  a  long  time, 
giving  out  considerable  heat.  Windfall,  dead  timber,  especially 
when  dry  rotted,  can  not  possibly  bum  as  long  or  ^ve  out  equivalent 
heat  as  the  sound  spruce.  It  is  true  the  wood  is  free  and  can  be 
had  for  the  trouble  of  cutting  and  hauling  same;  however,  consider- 
able more  work  is  required  in  cutting  <lown  live  trees,  trimming 
them,  and  cutting  into  proper  lengths,  over  wood  windfallen,  laying 
on  the  ground,  soft  and  easily  cut.  It  is  therefore  oonsidei«d  that 
Mr.  Tirroniemi  not  only  failed  in  fulfilling  his  obligations  but  that 
he  saved  considerable  work  in  furnisliing  windfallen  wood. 

"Attention  is  invited  to  the  fact  that  the  greatest  expense  in  fur- 
nishing wood  is  usually  the  hauling,  as  horse  feed  is  very  high  and 
the  hire  of  transportation  an  expensive  feature.  Wood  can  usually 
be  bought,  cut  and  stacked  where  cat,  for  $4  per  cord|  and  it  was  on 
this  fact  that  I  based  my  offer.'' 
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In  a  communication  dated  Valdez,  Alaska,  October  6, 1919,  Ham- 
ner  Huston,  major,  Signal  Corps,  said: 

"In  accordance  with  sixth  indorsement,  Capt.  M.  H.  Faust  left 
the  sum  of  $G9.90  at  Fairbanks  to  be  delivered  to  I.  Tirronicmi  on 
his  return.  This  money  was  tendered  him  on  or  about  September 
24,  1919,  and  he  refused  to  accept  it,  statinjr  that  he  was  entitled  to 
the  full  amount  called  for  by  the  contract  and  would  accept  no  other 
sum  He  further  stat^  he  was  going  to  take  the  matter  up  with 
Washington." 

Of  the  amount  of  $118.50  thus  withheld  $48.60  was  taken  up  by 
Capt.  Charles  L.  Hewes  in  his  accounts  for  December,  1918,  and  de- 
ix>sited  January  27,  1919,  certificate  of  deposit  No.  729;  $69.90  was 
taken  up  by  Maj.  Hamner  Huston  in  his  accounts  for  November, 

1919,  and  deposited  December  19,  1919,  certificate  of  deposit  22060; 
and  these  amounts  were  subse(iuently  covered  into  the  Treasury  to 
the  credit  of  general  appropriation.  Quartermaster  Corps,  1919  and 

1920,  respectively,  the  former  by  War  repay  warrant  328.  third 
quarter,  1919,  and  the  latter  by  War  repay  warrant  30,  second  quar- 
ter, 1920. 

From  the  foregoing  it  appears  that  the  wood  was  delivered  and 
accepted  in  pursuance  of  the  accepted  bid,  and  voucher  prepared, 
signed,  certified,  and  approved  for  payment,  and  that  from  the  pro* 
ceeds  of  the  disbursing  officer's  chei^  drawn  in  payment  thereof 
$118.50  was  irregularly  withheld  from  ^e  payee  by  virtual  duress, 
on  the  ground,  presumahly  discovered  after  the  acting  quartermaster 
had  certified  that  the  wood  was  satislactory,  that  the  wood  was  not 
aoeording  to  spedficatioiis,  and  on  the  further  ground  that  a  horse 
belonging  to*the  Government  had  been  used  in  hauUng  it. 

The  inspecting  officer  appears  to  have  found  the  former  ground 
lacking  in  merit,  and  to  have  recommended  that  on  account  of  the 
latter  ground  a  deduction  of  one-half  the  amount  paid  for  the  use 
of  the  Government  horse,  or  $48.60,  be  withheld  from  the  contractor. 
Accordingly,  it  appears  that  $69.90  of  the  amount  withheld  was  sub* 
sequently  tendered  to  the  claimant,  but  was  refused  by  him  because 
he  had  already  filed  his  claim  with  the  Treasury  Department,  and 
subsequently  that  amount,  as  well  as  the  amount  of  $48.60  withheld 
in  accordance  with  the  inspector's  recommendation,  was  deposited  and 
covered  into  the  Treasury  to  the  credit  of  the  general  appropriation 
of  the  Quartermaster  Corps. 

It  appears  to  be  admitted  that  the  contractor  paid  in  fuU  for  the 
hire  of  the  horse  for  use  in  connection  with  this  hauling,  and  as  it 
is  not  alleged  that  he  violated  any  law  or  incurred  any  penally  by  so 
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doing  I  am  unable  to  aee  on  what  principle  he  oottld  he  required  to 
pay  again  for  the  same  service.  It  would  not  be  difficult  to  under- 
stand if  the  employee  who  received  the  money  paid  for  the  hire  of 
this  horse  had  been  required  to  account  for  the  same  to  the  Goyem- 
ment,  but  this  does  not  appear  to  have  been  done. 

Even  without  regard  to  the  substantial  merits  of  the  appellants 
claim  which  appear  from  the  foregoing,  the  amount  thus  irregularly 
withheld  from  him  (and  subsequently  turned  into  the  Treasury  of 
the  United  States)  must  be  returned  to  him  in  order  to  preserve  the 
integrity  of  the  Government's  voucher  upon  which  this  payment  was 
made,  sudi  amount  having  been  withheld  by  an  officer  or  agent  of 
the  United  States  not  merely  irregularly  but  under  circumstances 
constituting  virtual  duress. 

The  action  of  the  auditor  ia  reversed. 


Officers  and  enllBted  men  of  thp  Coast  Guard  are  entitled  by  virtue  of  section 
•     8  of  the  act  of  May  18, 1920.  41  Stat..  603,  to  medical  treatment  by  the  Public 
Healfh  Senrlee  under  tlie  niine  general  condltloos  that  ofllcers  and  men  of 
the  Navy  are  fomldied  medical  treatment  by  ttie  Medical  Ooriig  of  the 
Navy. 

Cemylroller  WarwUk  to  th«  iacretey  of  tbe  Srcatary,  Saeeaiher  t4,  IMO; 

I  have  your  letter  of  the  7th  instant  requesting  decision  of  a  ques- 
tion presented  as  follows : 

"  1.  Your  decision  is  refiucstod  as  to  whether  or  not  nieflical  treat- 
ment may  be  accorded  to  the  United  States  Coast  Guard  by  the 
United  States  Public  Health  Service  under  the  same  general  condi- 
tions under  which  medical  treatment  is  accorded  the  United  States 
Navy  by  the  Medical  Corps  of  the  Navy. 

"2.  In  this  connection  your  attention  is  invited  to  the  followinf; 
facts:  Under  the  act  of  April  12,  1902,  32  Stat.,  100,  commissioned 
officers  of  the  United  States  Revenue  Cutter  Service  were  entitled  to 
the  same  allowances  except  forage,  as  officers  of  corresponding  rank 
in  the  Army.  The  last  paragraph  of  your  decision  of  Novemoer  29, 
1909,  16  Comp.  Dec,  344,  incficates  that  you  consider  medical  nttond- 
ance  in  the  nature  of  an.  allowance.  The  Attorney  (leneral  in  his 
opinion  of  June  llj  1896, 21  Ops.  A.  G.,  365,  states  '  that  the  Treasury 
Department  is  obliged  under  existing  laws  to  extend  the  benefits  of 
the  Marine  Hospital  fund  to  the  sick  and  disabled  officers  and  seamen 
of  the  Revenue  Cutter  Serv^ice.'  The  act  of  January  28,  1915,  3*^  Stat., 
802,  authorized  the  same  allowances  for  commissioned  oflirers  of  tlie 
United  States  Coast  Guard  as  received  by  officers  of  corresponding 
rank  In  the  Army.  The  act  of  May  18, 1920, 41  Stat.,  603,  authorizes 
the  same  allowances  for  officers  and  enlisted  men  of  the  United  States 
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Coast  Guard  as  are  received  by  officers  and  enlisted  men  of  the 

United  States  Navy." 

The  act  of  May  18, 1820, 41  Stat,  608,  in  section  8,  provides: 

"That  commissioned  officers,  waiiiint  officers,  petty  offioen,  and 
other  enlisted  men  of  the  Coast  Guard  shall  receive  the  same  pay, 
allowances,  and  increases  as  now  are,  herein  are.  or  hereafter  may  be 
prescribed  for  corresponding  grades  or  ratings  and  length  of  service 
m  the  Navy." 

Medical  attendance  is  an  allowance,  25  Comp.  Dec,  665,  which 
officers  and  men  of  the  Const  Guard  are  entitled  to  be  furnished  by 
the  Public  Health  Service  without  expense  to  themselves,  para- 
fjraphs  300  ct  seq.  of  the  rcL^ilations  tjoverning  the  hospitals  and 
relief  stations  of  the  Unittnl  States  Public  Health  Service.  1920,  and 
21  Op.  Att.  Gen.,  365,  and  by  virtue  of  the  provision  in  the  act  of 
Mav  18,  1920,  it  would  seem  to  follow  that  they  mav  be  furnished 
same  under  the  same  general  conditions  (bat  oflicers  and  men  of  the 
United  States  Navy  are  furnished  medical  attendance  or  treatment 
by  the  Medical  Corps  of  the  United  States  Navy.  It  is  in  this  way 
that  officers  and  men  of  the  Coast  Guard  will  reoelye  the  same  allow- 
ances as  officers  and  men  in  the  Navy  which  the  law  of  May  18  gives 
them. 


lAANSf O&TATZON^LAnn-Q&AlII  DEDUCTIONS. 

Clvlltan  emplofMs  of  the  War  Departmoit  travdlng  In  ccmnectlon  wlUi  War 

Depnrtmont  duty  and  not  In  connection  with  Army  duty,  are  not  "troops" 
of  the  United  States,  and  the  cost  of  their  transportation  should  be  paid  In 
full  without  land-grant  deductions. 
No  land-grant  deductions  should  hereafter  be  made  in  payment  for  transporta- 
tion of  the  foUowlDg  classes:  Dlschaiged  soldiers,  discharged  mOltaiy 
prisoners,  rejected  applicants  for  onlistment  in  Army,  accepted  appUcants 
for  eDlisbnent  ia  Army,  retired  soldiers,  and  furloughed  soldiers. 

Comptroller  Warwick  to  the  Seeretary  of  War,  Deoomber  IMO: 

I  have  your  request  for  advance  decision  as  per  letter  of  December 
8, 1920,  as  follows: 

"Under  date  of  October  19,  1920,  representatives  of  tlie  Central, 
New  England,  Southeastern,  Southwestern,  Trans-Continental, 
Trunk  Line,  and  Western  Passenffer  Associations,  on  belialf  of  the 
carriers,  filed  a  joint  notice  with  the  Quartermaster  General,  as 

follows : 

**  *  Referring  to  Supplement  1  to  Interterritorial  Military  Arransre- 
ment  1,  filed  m  behalf  of  specified  carriers  in  the  territories  of  the 
above-named  associations  and  committee,  under  date  of  June  2, 1917, 
containing  the  following  clauses: 
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" '  Recommendefi,  That  in  view  of  present  emergency  and  the  ruling 
of  the  Comptroller  of  the  Treasury  of  April  3.  1917,  mobilized  una 
demobilized  tioops.  also  Xavul  Militia,  en  route  from  home  stations 
to  places  of  rendezvous  ami  from  places  of  rendezvous  to  points 
of  concentration,  or  other  points ;  also  classes  enumerated  in  Union 
Pacific  case  decided  by  the  United  States  Court  of  Clldms,  Kebi  uary 
10.  11)17;  (appeal  No.  J53056),  and  analogous  classes,  be  included 
under  the  interterritorial  military  arran^z;ements,  when  movements 
are  made  under  United  States  Government  transportation  recmests, 
at  United  States  GoTemment  expense  and  under  orders  of  the  Presi- 
dent of  die  L^nited  States;  to  be  retroactive  to  the  date  of  the  call 
of  the  President  of  the  United  States,  viz:  June  18,  1016  (see  excep- 
tions 1  and  2),  and  to  apply  to  unsettled  accounts  only:  scttleil  ac- 
counts not  to  be  disturbed;  this  voluntary  act  of  the  carriers  to  be 
without  prejudice  to  their  rights  in  the  premises. 

^'Exception  No.  1 :  On  traffic  originating  in  New  England,  Trunk 
Line,  Central  Passenger,  Southwestern,  Trans-Continental,  or  West- 
em  Passenger  Association  territories  and  destined  to  points  in  South- 
eastern Passenger  Association  territory,  or  vice  versa,  effective  as 
of  Sejjtember  1,  1916. 

** '  Iiixception  No.  2:  On  traffic  originating  in  New  England,  Trunk 
liine,  or  Central  Passenger  Association  territories,  or  at  the  Ohio 
and  Potomac  River  gateways,  or  Norfolk,  Va.,  and  passing  throu^ 
southeastern  territory,  destined  to  points  in  Southwc stern.  Trans- 
Continental,  or  Western  Passenger  Association  territories,  or  vice 
versa,  effective  as  of  June  18,  1916. 

*  Kef  erring  also  to  certain  other  communications  addressed  by 
the  chairman  of  the  several  territorial  passenger  associations  and 
the  Western  Military  Committee,  bearing  the  same  date  (June  ^ 

1917)  or  bearing  dates  prior  or  subsequent  thereto,  under  which  any 
or  all  of  the  classes  included  in  the  said  Supplement  No.  1  to  the 
Interterritorial  Military  Arrangement  were  for  the  period  of  the  then 
existing  emergency,  included  in  the  interterritorial  military  arrange- 
ments appUcanle  in  the  several  territories  named. 

*  On  Behalf  of  all  carriers  participating  in  the  said  interterritorial 
and  intraterritorial  military  arrangements,  the  undersigned  hereby 
give  notice  to  you  of  the  withdrawal  and  cancellation,  effective  No- 
vember 1,  1920,  of  said  supplements  and  anv  other  communications 
under  which  any  of  the  dasBes  ennmeratea  and  under  which  any 
analogous  classes  were  temporarily  indnded  in  the  military  arrange- 
ments. 

"  *  The  effect  of  this  notice  is  that  from  and  after  November  1,  19l?0, 
the  carriers  parties  to  the  interterritorial  military  arrangement  and  to 
the  several  intraterritorial  military  arrangements  will  require  in 
settlement  for  transportation  famished  on  Government  transporta- 
tion requests  of  the  issues  of  the  War  or  Navy  Departments,  the 
Marine  Corps,  or  of  any  of  the  civil  departments  of  the  Govem- 
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ment  calling  for  the  transportaAioii  of  any  or  all  of  the  elassea 
enumerated  in  the  said  su2)pl6ments  or  other  communications,  or 
any  analogous  dasaes,  full  commercial  fares,  without  land-grant  or 
other  allowance.' 

"From  quotation  in  your  decision  of  May  5,  1920,  appeal  31711,  it 
appears  that  the  action  of  the  curriers  in  originally  filing  the  supple- 
ments and  eonmiunications,  supra,  included  all  classes  of  ctviuan 
employees  of  the  military  branches  of  the  Government  in  the  military 
arranrrements  as  subject  to  land-grant  deduction  and  the  5  per  cent 
allowance. 

**It  therefore  appears  that  the  carriers  in  tiling  said  notice  and 
cancelling  the  supplements  add  communications,  supra,  will  insist 
upon  payment  for  transportation  of  the  classes  enumerated  thei  ein,  as 
well  as  of  the  civilian  employees  of  the  military  branches  of  the  Gov- 
ernment, on  the  basis  ox  full  commercial  fare  without  land-grant 
deduction. 

**  In  decision  of  the  Supreme  Court  of  the  United  States,  March  31, 
1919,  in  the  case  of  the  United  StaUs  The  Union  Pacific  Rmbroai 
C&mvany^  249  U.  S.  354,  the  judgment  of  the  Court  of  Claims  grant- 
ing lull  compensation  for  carriage  of  persons  within  the  six  classes 
considered  (discharged  military  prisoners  en  route  to  their  homes  or 
elsewhere  alter  serving  sentence  as  military  prisoners;  discharged 
soldiers  en  route  to  their  homes  after  discharged;  rejected  ap- 
plicants for  enlistment  in  the  Army  being  returnecT to  recruiting  sta- 
tions from  which  they  came;  accepted  applicants  for  enlistment  in 
the  Army  being  forwarded  to  recruiting  de|)ots;  retired  enlisted  men 
en  route  to  their  homes  after  retirement;  furloughed  soldiers  en  route 
back  to  their  proper  stations)  was  affirmed. 

''As  neg|otaations  are  pending  in  connection  with  a  revision  of  the 
current  military  arrangements  m  effect  between  the  Army,  Kavy,  and 
Marine  Corps,  m  which  the  carriers  propose  to  insert  provisions  that 
*  land-grant  deductions  will  not  apply  to  transportation  of  the  six 
classes^  supra,  and  of  the  civilian  employees  (not  laboi-ersj  traveling 
exclusively  on  business  of  the  United  States  Army,  United  States 
Jiavy,  and  United  States  Marine  Corps,'  which  is  apparently  based 
on  the  decision  of  the  Supreme  Court,  supra^  and  of  the  principles 
announced  therein,  and  in  view  of  the  various  decisions  of  your 
office  in  connection  therewith,  it  is  requested  that  an  advance  decision 
be  rendered  as  early  as  practicable  as  to  whether  transportation  of 
the  six  classes  of  persons,  supra,  is  subject  to  land-grant  deduction, 
also  as  to  whether  the  transportation  of  civilian  employees,  either 
clerical  or  laborers,  connected  with  the  military  branches  of  the 
Government  on  duty  in  the  executive  departments  or  in  the  field 
service,  or  with  the  military  forces  in  the  field,  in  the  District  of 
Columbia,  or  elsewhere,  is  subject  to  land-erant  deduction,  in  order 
that  this  aepartment  may  be  guided  in  condti.Iing  the  proposed  revi- 
sion of  the  military  arrangement  and  in  the  settlement  of  transporta- 
tion accounts." 

The  Court  of  Claims  ui  decision  of  February  19, 1917,  Union  Pad/h 
B,  S.  Co.     United  JStates^  62  OL  Cls.,  226,  held  that  the  following 
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classes  of  persons  are  not  "  troops  of  tlie  United  States wtihin  the 

provision  of  the  land-prant  acts: 

1.  Dischar<,'e(l  soldiers:  that  is,  former  enlisted  men  of  the  Army 
en  route  to  their  homes  after  discharge. 

2.  Discharged  military  prisoners;  mat  is,  discharged  enlisted  men 
en  route  to  t&ir  homes  or  elsewhere  after  serving  sentence  as  military 

prisoners. 

3.  Rejected  applicants  for  enlistment  in  the  Army;  that  is,  men 
who  havin<r  passed  the  required  tests  at  the  recruiting  stations  and 
having  been  forwarded  to  the  recruiting  depots  for  iiiial  examination 
and  enlistment,  were  there  rejected  and  were  being  returned  to  th6 
recruiting  stations  from  which  tKey  came. 

4.  Accepted  applicants  for  enlistment  in  the  Army;  that  is,  appli- 
cants at  e^oncral  recruit inji  stations  found  mentally,  morally,  and 
physically  ht  for  service,  and  being  forwarded  to  recruiting  depots 
for  final  examination  and  enlistment. 

5.  Retired  soldiers;  that  is,  enlisted  men  of  the  Anny  en  route  to 
their  homes  after  retirement. 

G.  Furloufrhed  soldiers;  that  is,  enlisted  men  of  the  Army  on  fur- 
louph  en  route  back  to  their  proper  stations. 

The  court  held,  therefore,  that  land-grant  deduction  should  not  be 
made  on  account  of  the  transportation  of  such  persons,  which  was 

different  from  the  action  of  this  office  as  shown  by  the  decision  of 
March  24,  1915,  21  Comp.  Dec,  651.  The  Supreme  Court  of  the 
United  States  in  decision  of  March  31,  1919,  in  the  case  of  the  United 
States  V.  Union  Parlf  c  R.  R.  Co.,  249  V.  S.,  354,  affirmed  the  said  de- 
cision of  the  (^ourt  of  Claims,  thus  allowing;  in  the  cases  in  suit  full 
compensation  without  land-<xra!it  deduction  for  the  carriage  of  per- 
sons within  the  six  classes  considered. 

Durinnf  the  pei.dency  of  this  suit  the  carriers,  in  accordance  with 
Supplement  1  of  June  2,  1917,  to  the  Tnterterritorial  Military  Ar- 
rangement, voluntarily  authorized  settlement  of  accounts  for  this 
class  of  service  duriuf;  the  period  of  the  war  in  accordance  with  the 
decisions  of  this  ofiice  and  the  application  of  the  5  per  cent  deduc- 
tion authorized  by  the  interterritorial  military  arrangement  on  mili- 
tary passenger  transportation. 

In  the  decision  of  tliis  office  of  June  14,  1920,  it  was  said  in  regard 
to  this  class  of  cases  that : 

"It  seems  clearly  evident  that  the  supplement  as  published  was 
to  authorize,  during  the  period  of  the  war,  or  of  the  Federal  control 
of  railroads,  the  land-grant  deduction  in  aooordance  with  the  comp- 
troller's decision  in  the  class  of  cases  referred  tOj  notwithstanding 
the  final  outcome  in  the  Supreme  Court,  such  action  to  be  without 
prejudice  to  the  carriers'  rights  for  subsequent  service.  This  view 
appears  to  have  been  accepted  by  the  carriers  generally,  as  accounts 
have  been  submitted  on  said  basib.  • 
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^The  state  of  war  Is  not  ended  though  the  railroads  have  been 
retnmed  to  private  ownen/hip^  but  as  yet  this  office  has  not  been 

informed  of  any  action  cancelling  the  afjreement  referred  to.  This 
office  must  necessarily  hold  that  the  said  afi:reement  is  effective  un- 
til cancelled,  which,  under  the  conditions  named,  might  seem  to  be 
made  at  vdj  time  and  as  soon  as  notice  thereof  is  received  in  this 
office  a  decision  as  to  the  effect  of  the  cancellation  of  such  agreement 
may  be  made." 

It  appearing  that  the  agreement  as  to  deductions  on  account  of 
certain  military  transportation  has  been  withdraim  as  herein  set 
forth,  the  question  arises  as  to  the  proper  basis  of  payment  to  be 
made  for  services  subsequent  to  said  withdrawaL 

The  Supreme  Court  has  held  that  the  six  classes  of  persons  enumer- 
ated are  not  troops  of  the  United  States  within  the  meaning  of  the 
Iand-«:rant  laws  and  that  consequently  no  deduction  on  account  of 
land  grant  should  be  made  for  the  transportation  of  such  persons. 

This  office  will  follow  in  the  future  the  ruling  of  the  Supreme 
Court  on  the  class  of  persons  embraced  within  the  decision  in  the 
case  of  the  United  States  v.  Union  Paoifie  B,  R.  Co.^  and  payment 
for  the  transportation  of  such  persons  subsequent  to  the  withdrawal 
of  the  agreement  referred  to,  may  therefore  be  made  at  properly 
authorized  rates  without  any  deduction  on  account  of  land  grant. 

In  addition  to  the  question  of  the  basis  of  payment  for  transpor- 
tation of  the  six  classes  of  persons  herein  mentioned,  you  also  request 
decision  "  whether  the  transportation  of  civilian  employees,  either 
clerical  or  laborers,  connected  with  the  military  branches  of  the 
Government  on  duty  in  the  executive  departments  or  in  the  field 
service,  or  with  the  military  forces  in  the  field,  in  the  Di.strict  of 
Columbia,  or  elscwliere,  is  subject  to  land-grant  deduction." 

It  has  been  held  by  the  accounting  officers  of  the  Treasury  for 
more  than  30  years  that  the  term  "  troops  of  the  United  States " 
as  used  in  the  land  grant  acts  includes  the  Army  and  all  civilians  at- 
tached thereto.  The  Supreme  Court  has  not  differed  from  this  nding 
in  the  decision  of  March  31,  1919.  The  court  said:  "We  hsive  no 
occasion  to  consider  whether  persons  not  enlisted  as  soldiers  form- 
ing a  part  of  a  moving  army  or  detachment  are  to  be  deemed  '  troops 
of  the  United  States '  within  the  provision  of  the  land-grant  acts." 
This  office  sees  no  reason  to  depart  from  the  long-continued  practice 
in  respect  to  this  class  of  transportation.  I  am  of  the  opinion,  how- 
ever, that  the  land-grant  deduction  to  be  made  in  connection  with 
transportation  of  ciTilian  employees  should  be  limited  to  those  travel- 
ing in  connection  with  Army  duty,  and  should  not  be  applied  to 
strictly  civilian  employees,  either  clerical  or  laborers,  who  may  be 
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traveling  in  connection  with  War  Department  duty  but  not  in  con- 
nection with  Army  duty.  In  the  decision  of  the  Supreme  Court  the 
statement  is  made  that  Workmen  in  armor  phrnts  and  civilian 
clerks  in  the  War  Department  at  Washington  traveL  Imr  the  pur- 
poses of  the  Government  bat  are  obviously  not '  troops  of  the  United 
States '  within  the  meaning  of  the  land-grant  legislation.''  This  is 
a  dictum  and  can  not  be  oonsideied  as  the  decision  of  the  court,  as 
such  a  case  was  not  presented  to  it  and  tiierefore  not  decided.  How- 
ever, I  am  of  the  opinion  that  in  allowing  for  the  transportation 
without  land-grant  deduction  of  the  six  dasBes  of  persons  mentioned 
in«the  Supreme  Court  decision  the  same  principle  should  be  applied 
for  the  transportation  of  civilians  who  are  not  traveling  in  con- 
nection with  Army  dutj. 


TBAHSPO&TATIOH— DEPENDENT  CHILD  07  JLSMY  OTTICEB. 

▲  **  dependent  child,"  within  the  meaning  of  section  12  of  the  act  of  Maj  IS, 

1920,  41  Stat.,  604,  authdrizirif;  at  public  expense  transportation  of  a  de- 
I)eDclent  child  of  an  oflicer  of  the  Army  when  the  latter  under  orders 
makes  a  permanent  change  of  station,  is  one  who  is  unmarried  and  under 
18  jean  of  ace  uoleiB  abnormal  or  loaane^  and  the  law  ^toes  not  provide 
■och  tran^wrtatloa  merely  becanae  the  officer  Tolnntarily  supports  one  of 
taUi  oiIlq;»ring  otw  18  jeara  of  afe  and  who  la  eapable  of  seifHnipiiort 

Comptroller  Waxwiek  to  the  leeretarv  of  War,  Beeemher  if,  ISM: 

I  have  your  letter  dated  December  16,  1920,  requesting  reconsidera- 
tion of  my  decision,  dated  July  21,  1920,  27  Comp.  Dec,  62,  of  the 
question  as  to  what  constitutes  a  "dependent  child"  within  the 
meaning  of  section  12  of  the  act  of  May  18, 1920, 41  Stat,  604,  which, 
so  far  as  it  relates  to  the  Army,  provides: 

"  That  hereafter  when  any  commissioned  officer,  noncommissioned 
officer  of  the  grade  of  color  sergeant  and  above,  including  *  * 
wamnt  officer,  *  *  having  a  wife  or  dependent  child  or  chil-' 
dren,  is  ordered  to  make  a  permanent  change  of  station,  the  United 
States  shall  furnish  transportation  in  kind  from  funds  appropriated 
for  the  transportation  of  the  Army,  *  *  *  to  his  new  station 
for  the  wife  and  dependent  child  or  children:  *  *  •:  Provided 
further^  That  if  the  cost  of  such  transportation  exceeds  that  for 
transpiortation  from  the  old  to  the  new  station  the  excess  cost  shall 
be  paid  to  the  United  States  by  the  officer  concerned:  Provided 
further^  That  transportation  supplied  the  wife  or  dependent  child 
or  children  of  such  officer,  to  or  trom  stations  beyond  the  continental 
limits  of  the  United  States,  shall  not  be  other  than  bv  Government 
transport,  if  such  transportation  is  available:  *  * 
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Sftid  aactioii  so  far  as  it  relates  to  enliated  men  is  modified  hy  sec- 
tion 4b  of  the  act  of  Jime  4, 1920, 41  Stat,  761,  as  follows: 

"The  ♦  •  •  transportation  privilej2e.s  iuitlioiized  by  section 
12,  of  the  said  Act,  shall  apply  only  to  enlisted  men  of  tlie  first  three 
grade&'* 

In  War  Department  General  Order  No.  36  of  June  19,  1920,  en- 
listed men  of  the  first  three  grades  are  designated  as  follows: 

First  grade,  master  sergeants;  second  grade,  technical  sergeants  or 
first  sergeants;  third  grade,  staff  sergeants. 

The  statute  should  be  construed  liberally,  but  it  must  be  subject  to 
all  the  limitations,  conditions,  and  exceptions  therein  contained.  It 
is  not  applicable  in  the  case  of  any  enlisted  man  of  the  Army  of  the 
fourth,  fifth,  sixth,  or  seventh  grade.  No  benefit  accrues  when  the 
change  of  station  is  not  "  a  permanent  change  of  station."  The  term 
**  dependent  child  or  duldren  "  as  used  in  the  statute  does  not  include 
any  child  who  is  not  dependent  upon  the  officer  or  enlisted  man  lev 
support 

A  dependent  is  one  who  derives  support  or  maintenance  from  an- 
other, not  merely  a  person  who  derives  a  benefit  from  the  earnings  of 
another.  In  Bouvier's  Law  Dictionary,  vol.  1,  page  846,  is  the  fol* 
lowing: 

"A  father  is  in  part  dependent  on  his  child,  however  young,  if  the 
wages  of  the  chila  form  part  of  the  common  fund  to  maintain  the 
home." 

Children  of  either  sex  of  the  age  of  more  than  18  years,  if  i>hysi- 
cally  iind  mentally  in  health,  are  capable  of  supporting  themselves 
and  most  of  them  are  self-supporting.  Such  children  as  a  rule 
should  not  be  classed  as  dependents  in  construing  the  statute  which 
authorizes  the  transportation  privileges  in  question* 

To  hold  that  a  child  is  dependent  on  the  officer,  within  the  mean- 
ing of  this  law,  merely  because  the  officer  supports  the  child  and  does 
not  require  him  to  be  independent,  might  result  in  transporting  at 
the  expense  of  the  Govenunent  men  of  80  or  40  years  of  age  who  are 
not  necessarily  depending  upon  the  officer  for  support. 

Accompanying  your  letter  is  a  memorandum  from  the  office  of  the 
Judge  Advocate  General  of  the  Army,  worded  in  part  as  follows: 

"To  determine  the  legislative  intent  it  is  necessary  to  consider  the 
condition  sought  to  be  relieved.  Recent  develoj)ments  in  the  military 
forces  have  required  frequent  change  of  station  by  officers,  the  ex- 
pense of  which  together  with  the  prcatly  enhanced  coi^  of  living  has 
seriously  affected  tbe  monilo  of  tnc  Army,  resulting  in  an  unprece- 
dented number  of  resignations  by  oihcers." 
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In  Tiew  of  this  it  seems  adTisable  to  hero  set  forth  tables  of  pay 
and  allowances  of  enlisted  men  of  the  first  three  grades  and  commis- 
sioned officers  below  the  grade  of  major  general  who  have  had  less 
than  6  years  of  service  snd  those  of  the  same  grades  who  have  had 
20  years  of  service  or  have  sooner  acquired  the  mazimnm  of  pay  of 
the  higher  grades,  as  follows: 
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In  addition  each  is  entitled  to  receive  at  public  expense  the  pack- 
ing, crating,  and  transportation  of  the  regulation  allowance  of  bag- 
gage, as  well  as  the  transportation  of  himself^  on  change  of  station, 
the  toansportation  of  his  wife  and  dependent  children  on  permanent 
change  of  station;  all  necessary  clothing;  medical  and  dental  care  , 
and  treatment;  and  the  services  of  a  physician  and  dental  surgeon 
for  his  family  whenever  practicable.  Act  of  July  5,  1884,  SS  Stat., 
112 ;  paragraphs  1898  and  1478  of  Army  Regulations.  For  any  qual- 
ification as  stated  in  the  act  of  May  12,  1917,  40  Stat^  4ft,  he  is  en- 
titled to4he  additional  pay  therein  stated. 

Paragraph  189.  Army  Kegulations,  as  amended  by  C.  A.  &.  No.  80 
of  September  17,  1918,  provides: 

"  Each  enlisU'd  man  of  the  Army  to  whom  there  has  been  or  shall 

be  awarded  a  modal  of  lionor,  a  distiniriii.shed  porvire  rross,  or  a  dis- 
tinguished service  medal  -hall  ff)r  each  .such  iiwiird  receive  per 
month  *  *  and  each  bar  in  lieu  of  a  medal  of  honor,  a  dis- 
tinguished-service cross,  or  a  distinguished-service  medal  shall  en- 
title him  to  further  additional  pay  oi  $2  dot  month  •  •  *.  ^uch 
additional  pay  shall  continue  throughout  his  active  service,  whether 
such  service  is  or  is  not  continuous.'^ 
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OommUHmlked  offloerB—CimpmuatUm  for  yoor  tnding  Jvm  59,  19BL 


Items  of  compeasa- 


fcrond  lietifenanf .  '    Tir=t  llonfennnt. 


T7&tei 


Pay  

lacraase  nnflor  fco- 
tkm  1,  ucl  May  18, 
lOO  

CommutatlOD  of 
quart  )ra  

Inudmam  for  com  n  1  u - 
teUOB  of  beat  and 
Ul^t  In  lODe  of  ttiin- 
penitan  of  Waaii- 
mcton,  D.  C  

Total  for  8»rv- 

Jce  fn  UnJt«d 

StjilciS  

inporooni  infro;iaeof 
l:r-.'  item  for  for- 
eign .StTVRe  

Total  for  for- 
atgnaorrioa. . 


Ovarao 


SI,  700.00  12,  moo 

4»iOO  4901.00 

28S  00  '  288.00 


1W.10 


m.io 


:,50«.10   8, 244.10 

170.00  238.00 


3,7M.10 


9, 482. 10 


VndarS 


13,000.00 

OOOlOO 

482.00 


106.40 


8,227.40 

200.00 


8,437.40 


Orarao 
yaaia 


12,800.00 

800.00 

432.00 


US.  40 


4,027.40 

280.00 


4,807.40 


Cnptjiin. 


ymn. 


18,400.00 

720.00 
8».0O 


898.80 


8,888.80 

240.00 


4,186.80 


OrarSO 

years. 


88,800.00 

720.00 
878.00 


888.80 


4,886.80 

336.00 


6,881.80 


Major 


Under  5 
yearn 


88,000.00 

840.00 

moo 


880.86 


4,880.88 

300.00 


8^180.88 


Ov«89 


84, 000k  00 
840.00 

aoioo 


8,888L« 

400.00 


Itams  o(  eaapcnaatloa. 

Licvitffnant  col'^r.rl     1  Colnnel. 

Under 
Syean.  * 

Over 
15  yean. 

Under 
Syaara. 

Orer 
Uyaaia. 

Pay  

|3,50a00 
OOOlOO 
SOL  00 

302.60 

84,600.00 
800.00 
88100 

302.50 

$4,000.00 
600.00 
1,008.00 

322.95 

85,000.00 
600.00 
1,008.00 

332.06 

86,  OOOlOO 

Marimwm  for  oomiautatfcm  of  liaat  and 
UAt  in  wne  of  tamperature  of  Wadi- 
ington,  D.  C  

TotaliaraarTloalii  Unttad  Stataa.... 
10  per  aent  inonaaa  of  lint  Itam  for  iwalpi 

1,182.80 
818110 

5,256.50 
3£0.00 

6,256.50 

450.00 

6,030.05 

400.00 

0,030.05 

500.00 

7,501.30 
600.00 

6,«0e.60 

6,706.50 

6,330.95 

7,430.90 

8,101.30 

Each  commissioned  officer  is  entitled  to  receive  at  public  ei 
the  packing,  cradng,  and  transportation  of  the  regulation  allowance 
of  his  baggage,  as  well  as  the  transportation  of  himself,  on  change 
of  station;  the  transportation  of  his  wife  and  dependent  childron  (if 
any)  on  permanent  change  of  station;  mileage  for  travel  without 
troops,  under  competent  orders;  medical  and  dental  care  and  treat- 
ment; and  the  services  of  a  physician  and  a  dental  surgeon  for  his 
family  whenever  pructicable.  Act  of  July  5,  18S4.  2'^  Stat..  112; 
paragraphs  1:^98  and  1473  of  Army  Kejnfulations ;  and  he  has  authority 
to  purchase  subsistence  and  clothing  from  the  Government  at  cost 
price. 

The  act  of  July  9,  1918,  40  Stat.,  880,  authorizes  compensation  for 
the  damage,  loss,  or  destruction  of  the  private  property  of  officers 
and  enlisted  men  when  same  occurs  in  the  military  service,  without 
fault  or  negligence  of  the  owner,  under  any  of  the  circumstances  de- 
scribed in  the  statute. 
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The  last  pmgrapli  of  the  decision  dated  July  21, 1920,  Is  as  fol- 
lows: 

"  The  definition  of  term  '  child '  as  given  in  24  Comp.  Dec.,  686, 

relating  to  tlic  act  of  April  16,  1918,  10  Stat.,  r>30,  may  l)e  accepted  as 
the  si^rnilii  atiun  of  the  term  ^  dependent  child  or  children'  as  used  in 
said  section  12." 

Said  deRnitioii  as  adapted  and  applied  to  section  12  may  be  prop- 
erly stated  as  follows: 

Tlie  term  as  used  in  the  art  includes  an  nnniarricd  person  (tiie  otli- 
cer's  oflfspring  or  u  child  legally  adopliMl  Ity  him  prior  to  May  18, 
1920),  under  18  years  of  age,  or  of  any  age  if  ai)normal  or  insane.  It 
does  not  include  a  stepcliild,  nor  a  child  (either  of  his  own  blood  or 
legally  adoj  tiMl)  who  is  marrie<l  or  has  attained  the  age  of  18  years. 
It  includes  a  grandchild  as  a  ck'pendent  child  if  the  i)arents  of  the 
grandchild  are  dead  and  the  officer  maintain?,  the  relati<jnship  of 
parent.  This  rule  is  give«  upon  the  presuni})tion  that  in  a  large 
majority  of  cases  which  arise  the  uimiarried  child  under  the  age  of  18 
years  1:3  a    dependent  child  "  w  ithin  the  meaning  of  tlie  statute. 


LBAyS  07  ABS£NC£. 

An  employee  who  has  been  grante<l  tho  full  amount  of  leave  with  pay  allowwl 
In  any  one  your  and  has  bet  n  paid  thcrt-for  is  not  nblijratofl  to  continue  In 
position  for  the  remalnUer  oi  the  tiucal  year,  and  shuuld  not  bo  required 
to  leAmd  any  portloD  of  tbe  oompensatlon  so  tecdved  when  resigulug  before 
the  ezpiratlon  of  tbe  llscti  year. 

Decision  by  Comptroller  Warwick.  December  27,  1920: 

(iustave  A.  Keh  applied  July  27,  1920,  for  revision  of  tho  action 
of  the  Auditor  for  the  Post  Office  Department  in  charging  him  per 
certificate  No.  602;"),  dated  July  2;i,  1920,  with  $28.23  as  overpayment 
for  seven  and  one-half  days'  leave. 

It  appears  that  the  applicant  foi  revisi(jn  was  employed  as  a  clerk 
in  the  post  office  at  New  York  from  October  9,  191G,  to  January  15, 
1920,  on  which  latter  date  his  resignation  was  accepted.  From  July 
19  to  August  5,  1919,  the  applicant  wtis  granted  15  days'  leave  with 
pay  and  was  paid  his  regular  conapensation  for  that  period. 

The  ground  on  which  the  auditor  based  his  charge  was  that  the 
applicanl  had  been  paid  for  15  days  of  leave,  but  at  the  time  of  hb 
resignation  his  period  of  service  during  the  fiscal  year  1920  had  only 
been  sufficient  to  entitle  him  to  seven  and  one-half  days  of  leave,  and 
therefore  he  had  been  paid  for  seven  and  one-half  days  of  leave  in 
excess  of  that  to  which  he  was  entitled. 

The  act  of  October  1, 1890, 26  Stat,  648,  provides: 

That  from  and  after  July  first,  eighteen  hundred  and  ninety,  the 
clerks  and  employees  attached  to  &Tst  and  second  class  post  offices 
*   *   ^  whetner  employed  by  the  month,  day  ?r  otherwidiB,  be  al- 
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lowed  leaves  of  absence,  with  full  pay.  for  not  exceeding  fifteen  days 
in  any  one  fiscal  year:  Provided,,  That  no  clerk  or  employee  be 
granted  a  leave  under  the  provisions  of  this  bill  until  he  has  per- 

formed  service  for  one  year." 

The  act  of  February  28,  1019,  40  Stat.,  1192.  provides: 

"  That  hereafter  the  fifteen  days'  annual  vacation  allowed  by  law 
to  clerks  and  other  employees  in  nrst  and  second-class  oOices  shall  be 
credited  at  the  rate  of  one  and  one-quarter  days  iot  eadi  month  of 
actual  service." 

May  1,  1919,  the  First  Assistant  Postmaster  General  issued  a  cir- 
cular letter  to  postmasters  of  first  and  seoond-dass  post  offices,  in 
which,  after  quoting  the  provisions  of  the  act  of  February  28,  1919, 
in  regard  to  annual  vacation  of  post-office  employees,  there  was  the 
following  instruction : 

"  In  view  of  the  above,  postmasters  are  authorized  to  gi  ant  such 
letter  carriers,  clerks,  and  other  employees  under  the  jurisidiction  of 
this  bureau,  15  days'  leave  with  pa^  from  SvXy  1,  1919,  to  all  such 

employees  who  may  be^  in  your  service  at  that  tirae^  such  leave  to  be 
granted  at  sueh  times  Bunng  the  fiscal  year  a«  their  services  ran  he 
best  spared.  Employees  who  resiprn  during  the  fiscal  year  should  he 
requested  to  refund  any  amount  that  may  have  been  paid  them  in 
excess  of  the  accumulative  leave  at  the  rate  of  one  and  one-quarter 
day  per  month,  or  the  amount  of  overpayment  should  be  deducted 
from  the  last  salary  due.  Employees  enterin<]j  the  service  after  July 
1  should  be  only  allowed  leave  with  pay  at  the  rate  of  one  and  one- 
quarter  day  for  each  full  month  of  actual  service." 

The  construction  put  on  the  provision  in  the  act  of  Februan-  28, 
1919,  by  the  Post  Office  Department  and  followed  by  the  auditor,  is 
that  the  provision  restricts  the  benefits  of  the  act  of  October  1,  1890. 

It  seems  clear  that  the  intent  of  the  act  of  February  28,  1919,  was 
to  remove  the  restriction  in  the  proviso  of  the  act  of  Octohcr  1,  1890, 
so  that  a  clerk  serving  less  than  one  year  would  be  entitled  to  pro 
rata  leave,  but  it  was  not  the  intent  to  deprive  old  employees  of  the 
benefits  granted  by  the  act  of  1890. 

To  construe  the  law  as  authorizing  leave  of  15  days  with  pay 
only  when  the  leave  has  accrued  at  the  rate  of  15  days  for  the  fiscal 
year  would  require  a  holding  that  no  employee  could  receive  all  of 
the  15  days  until  the  end  of  the  year,  and,  therefore,  that  all  the 
employees  of  an  ofiice  could  be  absent  on  June  30.  Such  a  con- 
struction of  the  law  is  not  a  reasonable  one  and  can  not  have  lM»en 
intended  by  Congress.  The  construction  adopted  by  the  Post  Office 
Department,  under  which  an  employee  in  service  on  July  1  may  be 
granted  15  days  at  any  time  during  the  year,  is  in  harmony  with  the 
purpose  of  the  law. 

The  decisions  w  ith  regard  to  leave  have  uniformly  held  that  where 
an  employee  has  been  granted  leave  with  pay  by  competent  authority 
in  accordance  with  existing  law,  he  is  entitled  to  pay  for  the  period 
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of  leave  granted,  subjeet  only  to  the  contiiigeiu^  of  levocation  of 
an  unexpired  portion  of  leave  or  of  the  employee's  death  during  the 
period  of  leave  in  which  latter  event  the  employee's  estate  would  be 
entitled  to  the  pay  aoorued  up  to  and  including  the  date  of  death. 

When  an  employee  has  been  lawfully  granted  leave  with  pay  and 
has  been  paid  the  amount  due  for  the  period  of  leave,  his  right  to 
the  money  becomes  abeoluto,  and  is  not  subject  to  any  condition  that 
he  shall  perform  service  after  the  period  of  leave  has  expired.  Nor 
does  the  statute  now  under  consideration  justify  stating  an  account 
with  a  former  employee  and  raising  a  charge  against  him. 

The  action  of  the  auditor  is  reversed. 


ntATBZXVe  XXFXVSXS  Of  ABUT  OVlIClBf  OV  VAnOVAI  SVASS  IIUTT. 

An  officer  of  the  Kegular  Army  truveling  on  olliciui  duty  in  cooDectiou  with 
Nftttonal  Onard  aiiain  Is  not  entifled  to  mllease  but  may  be  paid  bis  actnal 
espenaes  tnm  appropriations  for  analnc,  eqvlppinc,  and  training  the 
National  Guard. 

Asstfttttt  0omptroUer  Forot  to  Oapt.  J.  Q.  A.  Brett,  Vaited  Ststei  Mxwj,  Jtaa- 
avj  S,  IMl: 

By  indorsement  of  the  Chief  of  Finance,  dated  December  28, 1920, 
on  papers  of  the  claim  of  Col.  L.  C.  Soberer,  an  officer  of  the  Regu- 
lar Army  in  charge  of  militia  aflFairs,  First  Corps  Area,  for  mileage 
for  travel  performed  October  21, 1920,  from  Boston,  Mass.,  to  Provi- 
dence, R.  I.,  and  return  to  Boston,  Mass.,  I  have  your  request  for 
decision  of  the  question  whether  payment  for  such  travel  should  be 
made  from  the  appropriation  for  mileage  to  commissioned  officers, 
warrant  officers,  etc,  act  of  June  5,  19^,  41  Stat.,  956,  or  from  the 
appropriation  for  arming,  equipping,  and  training  the  National 
Guard,  act  of  June  5, 1920, 41  Stat.,  972. 

The  travel  was  in  obedience  to  paragraph  6,  Special  Orders  No. 
41,  Headquarters  First  Corps  Area,  dated  at  Boston,  Mass.,  October 
19,  1920,  worded  as  follows: 

"Colonel  L.  C.  Scherer,  Cavalry  officer  in  charge  of  militia  affaiib, 
First  Corps  Area,  Boston,  Mass.,  will  proceed  on  or  about  October 

21,  1920,  to  Providence,  R.  I.,  for  tomporary  duty  in  connection  with 
the  National  Guard  affairs,  State  of  TJliode  Island.  Upon  comple- 
tion of  this  duty  he  will  return  to  his  proper  station. 

"The  travel  directed  is  necessary  in  the  militarj-  service." 

The  officer  in  command  of  First  Corps  Area  states : 

**The  duty  which  Colonel  Scherer  was  ordered  to  perform  in  the 
case  in  questiim  was  specifically  to  attend  a  meeting  o£  the  adjutant 
generals  of  the  New  England  States,  at  which  he  represented  the 
Corps  Area  commander  in  his  relit  inns  to  National  Chiard  matters, 
espeicially  those  of  Bhixie  Island.  *  * 
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Section  67  of  the  national  defense  act  of  June  8,  1916,  88  Stat., 
199,  proyides: 

"Sec. 67.  ♦  A  sum  of  money  shall  hereafter  be  appropri- 

ated annually,  to  be  paid  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  for  the  support  of  the  National  Guard,  *   *   * : 

Provided.,  That  the  sum  so  apportionefl  amonir  the  sevorul  St;\tes, 
Territoiies.  and  the  District  of  ( Ohiinhiii,  sliall  be  nv:ii];il>le  under 
such  rules  as  may  be  prescribed  by  the  Secretary  of  ^^  ur  for  the 
actual  and  necessary  expenses  incurred  by  officers  and  enlisted  men 
of  the  Ee^lar  Army  when  trayeling  on  duty  in  connection  with  the 
National  Guard;  *  *  *,  and  for  such  otner  expenses  pertaining 
to  the  National  Guard  as  are  now  or  may  hereafter  be  authorized  by 
law.    *  * 

The  appropriation  for  the  fiscal  year  ending  June  30,  1921.  con- 
templated by  said  section  67  is  in  the  act  of  June  5,  1920,  41  Stat., 
972.  Among  the  specific  items  therein  embraced  is  the  following 
item: 

For  travel  of  Federal  officers  and  noncommissioned  offioeirs  on 
visits  of  instruction,  $30,462." 

I  am  of  the  opinion  that  travel  performed  by  Col.  Scherer  comes 
under  this  item  and  that  his  account  should  be  adjusted  on  an  actual 
expense  basis.  Therefore  payment  of  voucher  for  mileage^  herewith 
returned  with  other  papers,  is. not  approved. 

After  Col.  Scherer  shall  have  prepared  his  expense  account  for 
such  travel,  payment  of  the  amount  he  is  entitled  to  receive  should  be 
made  from  the  appropriation  for  arming,  equipping,  and  training 
,  the  National  Guard. 


EUAISS  TO  AirrOXOBZL^  8BZZZB  BT  F&OEEBmOH  0FVZCBB8 

There  is  no  appropriallan  under  control  of  the  Department  of  Justice  available 
for  repairs  to  an  automobile  seized  by  prohibition  officers  and  damaged  wliile 
in  the  poBMSsloii  of  a  deputy  manhal  in  whose  enstody  It  had  heen  idaced, 
where  mdi  repairs  are  not  necessary  for  Its  removal  to  a  place  of  8afe> 
keeping  or  otherwise  needed  to  protect  the  Interests  Of  the  GoTemment. 
(26  Comp.  Dec,  1040,  distinguished.) 

Comptroller  Warwiek  to  the  Attorney  Qenefal,  Yannary  4,  19S1; 

I  have  your  letter  of  December  28  requesting  decision,  as  follows : 

"This  department  has  received  a  communication  from  the  United 
States  marshal  for  the  district  of  North  Dakota  in  reference  to  re- 
pairing an  automobile  which  was  seized  by  prohibition  oflicer?  nnd 
turned  over  to  the  custody  of  the  marshal.  Tt  ai)pears  tliat  while  the 
QiijLchine  was  being  driven  by  the  deputy  marshal  from  the  place  the 
machine  was  turned  over  to  him  to  the  marshaPs  headquarters  *  the 
driving  gears  in  the  rear  end  of  this  madiine  were  stripped  when 
trying  to  ^et  through  some  snow.'  The  marshal  further  states  that 
'  this  is  quite  a  valuable  automobile,  but  the  expense  of  inst>alling  new 
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gean;  will  be  approximately  $100;'  and  he  desires  instructions  as  to 
whether  or  not  he  will  be  *  permitted  to  pay  the  item  of  this  account 
out  of  any  of  the  regular  appropriations  for  the  marshars  fees,  and 
if  so,  to  what  account  it  should  be  char^jed.' 

"  Tlio  corrcspond(Mir'p  indicates  that  the  accident  was  not  caused  by 
the  ne«;li^cn('e  of  the  driver. 

**  Your  decision  is  respectfully  requested  as  to  whether  this  expense 
may  properly  be  paid  from  an  appropriation  under  the  control  of 
this  department." 

It  has  been  held  that  the  expenses  of  repairing  an  automobile  adzed 
in  a  raid  by  a  deputy  collector  of  internal  revenue  could  be  reim- 
bursed. 26  Comp.  Dec,  1040.  But  in  that  case  the  repairs  were 
immediately  necessary  in  order  to  remove  the  car  to  a  safe  place  of 
storage. 

In  the  present  case  there  does  not  appear  to  be  an  exitrency  render- 
ing it  necessary  to  have  the  repairs  made  in  order  to  protect  the  inter- 
ests of  the  United  States. 

You  are  advised  that  I  do  not  know  of  any  appropriation  under 
your  control  which  is  available  for  the  expense  in  question. 


m  Dzn  nr  ubv  or  hfbubtivos. 

Wbere  a  contract  of  employment  signed  by  the  head  of  a  department  provldt^ 

a  per  diem  in  Hon  of  subsistence  fr»r  an  employee  while  away  from  liead- 
qnnrtf'rs  on  ofliciul  dnty,  a  sruhordinnte  ofllrinl  has  no  imthorify  to  refuse 
payment  of  the  i>er  diem  in  lieu  of  subsistence  In  a  proi)er  case. 
The  approprlatloii  Surveying  the  Public  Lands,  1921,**  act  of  June  S,  1020, 
41  Statt  000,  is  available  to  pay  per  diem  In  lieu  of  snbststenee  to  field 
employees  detailed  to  the  General  I>nnd  Office  nt  Washington  for  temporary 
duty  where  their  contrafts  of  employ:iient  authorize  paymnnt  of  per  diem 
in  lieu  of  subsistence  while  away  from  headquarters  on  official  duty. 

SeefsloB  hj  Comptroller  Warwlek,  January  4,  lOOl: 

Woodbury  Abbey  applied  December  29,  1920,  for  revision  of  the 
action  of  the  Auditor  for  the  Interior  Department  in  disallowing  per 
certificate  No.  66945  dated  December  14,  1920,  his  claim  for  $21.65, 
per  diem  in  lieu  of  subsistence  November  5,  to  10, 1920,  and  transfer 
of  trunk  from  hotel  to  residence. 

Inasmuch  as  claimant  has  been  allowed  a  charge  for  transferring 
his  trunk  from  the  railroad  station  to  a  hotel,  the  auditor's  action 
in  respect  to  that  item  of  66  cents  is  correct  and  is  affirmed.  ^ 

It  appears  that  claimant's  appointment  provides  for  **'  a  salary  of 
$240  per  month,  while  engaged  in  Alaska,  or  $160  per  month  else- 
where." It  also  provides  that  he  is  to  be  allowed  actual  and  neces- 
sary transportation  expenses,  including  sleeping-car  fare  and  $S.50 
per  diem  in  lieu  of  subsistence  while  away  from  headquarters  on 
official  business,  but  subsistence  only  while  in  camp." 
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It  further  appears  that  on  October  26,  1920,  claimant  was  detailed 
to  temporary  duty  in  the  General  Land  Office,  but  the  letter  making 
the  detail  provided  that  he  would  be  allowed  $3.50  per  diem  in  lieu 
of  subsistence  only  while  en  route  to  Washington,  D.  C.,  and  return 
to  the  field.  The  letter  containing  this  provision  was  signed  by  the 
Commissioner  of  the  General  Land  Office  and  is  in  the  routine  form 
usually  followed  in  detailing  field  employees  to  duty  in  the  General 
Land  Office  at  Washington,  D.  C. 

It  is  understood  that  only  the  appointments  of  engineers  employed 
in  Alarica  contain  the  provinon  allowing  per  diem  in  lieu  of  sub- 
sistence while  away  from  headquarters  on  <^cial  business. 

It  is  well  settled  that  a  subordinate  officer  does  not  have  authority 
to  confer  any  greater  rights  on  an  employee  than  have  been  antluv- 
ised  by  ihe  head  of  the  department.  The  conyerse  should  also  be 
true,  namely,  that  the  rights  of  an  employee  under  his  contract  of 
appointment  signed  by  the  head  of  the  department  can  not  be  taken 
away  by  a  subordinate  officer,  whether  designedly  or  by  an  oversight 
as  appears  to  have  been  done  in  this  case.  Bumap  v.  United  Btatet^ 
252  U.  a,  512. 

The  point  is  made  in  the  papers  that  the  act  of  August  1,  1914, 
88  Stat.,  680,  does  not  permit  the  payment  of  per  diem  in  tien  of 
subsistence  to  an  employee  detailed  for  temporary  duty  in  Washing- 
ton, D.  0.  On  that  point  see  26  Comp.  Dec,  451. 
The  objection  is  also  made  in  the  papers  that  the  appropriation 
Surveying  the  PubUc  Lands,  1921,'*  act  of  June  5,  1920,  41  Stat, 
909,  is  not  available  to  pay  per  diem  in  lieu  of  subsistence  to  field 
employees  detailed  to  temporary  duty  in  Washington,  D.  C.  The 
api>ropriation  in  question  specifically  provides  that  it  is  available 
for  payment  of  per  diem  in  lieu  of  subsistence.  The  objectum  re- 
ferred to  is  based  on  the  following  proviso : 

**  That  not  to  exceed  $10,000  of  this  appropriation  may  be  expended 
for  salaries  of  employees  of  the  field  surveying  service  temporarily 
detailed  to  the  General  Land  Office.** 

The  limitation  quoted  means  that  not  more  than  $10,000  may  be 
expended  for  salaries  of  field  employees  temporarily  detailed  to  the 
General  Land  Office.  It  does  not  mean  that  per  diem  in  lieu  of  sub- 
sistence may  not  be  paid  in  a  proper  case. 

The  action  of  the  auditor  is  reversed. 


ntAmpoETAtnm  ov  fbhovsbi. 

Where  a  Federal  prisoner  has  been  lawfully  held  for  the  grand  Jury  and  It 
becomes  necessary  to  transport  the  prisoner  to  the  jail  designated  by  tUe 
committing  magistrate,  reimbursement  may  be  made  to  a  county  dierUK 
for  ttanaportiiig  tlie  prisoner  at  rejipiest  of  fbe  Vedeial  auttioritles  tPom  tbe 
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appropriation  "  Salaries,  fees,  and  expenses  of  umrshals,**  where  no  niar- 
riilU  or  deputy  is  avallftbto  either  to  personally  accompany  the  prisoner  or 
to  employ  another  to  perform  mch  serrice.  provided  the  coet  of  traasport- 
Ing  the  prisoner  Is  no  greater  than  It  woold  have  eoat  the  marshaL 

Oonptroller  Wanrlok  to  the  Attorney  General,  January  6,  IMl: 

I  have  your  letter  of  December  30,  1920,  as  follows: 

"This  department  has  received  a  letter  from  the  Secretary  of  the 
Interior  submitting  a  voucher  for  $S5.bD,  in  favor  of  C.  R.  Christen- 
sen,  sheritT  of  San  Juan  County,  Utah,  for  traveling  expenses  iu- 
carred  in  conveying  a  prisoner  to  the  Federal  authorities  in  Salt 
Lake  City,  Utah,  *at  the  request  of  Herbert  Kedshaw,  farmer,  of 
Aneth,  iJtah,  and  Supt.  Estop,  of  Ship  Rock,  N.  M.,'  after  the 
defendant  had  been  held  for  tne  action  of  the  JFederal  prand  jury 
by  a  justice  of  the  peace.  The  Secretary  of  the  Interior  states  that 
*  this  expense  seems  to  be  one  which  should  be  borne  by  your  depart- 
ment' 

^  In  view  of  your  ruling  of  December  12,  1008,  in  re  the  claim  of 

D.  A.  Watson,  constable,  15  Conip.  Dec,  382,  in  reference  to  the  con- 
stable's fee  for  serving  a  warrant  of  arrest  issued  by  a  justice  of  the 
peace,  your  decision  is  respectfully  requested  as  to  whetlier  the  ex- 
pense of  transporting  a  defendant  at  the  request  of  the  Indian 
authorities,  after  having  been  held  for  the  action  of  the  ^and  jury, 
may  properly  be  paid,  from  the  appropriation  ^  Miscelhneoos  ex- 
penses, United  States  courts,'  when  properly  authorized  and  approved 
by  the  Attorney  General." 

It  appears  that  this  offender,  a  Navajo  Indian,  had  been  Ihwfully 
held  to  the  grand  jury  and  that  the  jail  at  Salt  Lake  City  was  desig- 
nated by  the  committing  magistrate  as  the  place  of  confinement  until 
grand  jury  action.  Thus  it  became  the  duty  of  the  marshal's  office 
to  transport  the  prisoner  to  the  designated  jail,  and  any  lawfully 
incurred  expense  of  such  transportation  became  an  expense  of  the 
marshal's  office  payable  from  the  appropriation  for  expenses  of  his 
office,  and  not  from  the  appropriation  for  miscellaneous  expenses, 
United  States  courts.  The  case  is  distinguished  in  this  respect  from 
15  Comp.  Dec.,  882,  cited  in  your  letter  in  that  it  does  not  involve 
the  question  of  power  and  authority  to  serv  e  process  but  merely  the 
question  of  payment  of  the  expense  incurred  by  one  other  than  the 
marshal  or  his  deputy  in  transporting  a  prisoner  without  prior 
authority  from  the  marshal's  office. 

It  has  been  held  liy  this  office  that  where  in  an  emergency  a  marshal 
employed  a  sheriff  and  deputy  sheriff  to  act  alone  as  guards  in  trans- 
porting prisoners,  the  necessary  expense  of  such  transportation  may 
lawfully  be  paid  from  the  appropriation  for  salaries,  fees,  and  ex- 
penses of  marshals.  19  Comp.  Dec.,  272. 

There  was  no  prior  employment  or  authorization  fr<»n  the  mar- 
shal's office  in  the  instant  case,  but  the  journey  was  performed  in 
good  faith  upon  request  of  officials  of  the  IncUan  Service.  Whih» 
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the  method  of  procedure  was  irreprular,  the  irregularity  being  due 
to  absence  of  officers  of  the  Federal  judiciary  and  inexperience  of 
the  SBTeral  officers  concerned,  the  transportation  of  the  prisoner  was 
in  fact  aooomplished  at  an  expense  no  greater  than  a  more  regular 
procedure  would  have  involved.  Under  the  circumstances  of  the 
case  payment  of  the  voucher  from  the  appropriation  for  salaries, 
fees,  and  expenses  of  marshals  is  authoriMd* 


vnteHABB  OT  TTFBWBmirG  XAOHiirBs  raoM  BBCLAXAnav  wn 

Purchase  of  typewritinp;  niacliliios  from  the  rochiniation  fund  during  tlie  fiscal 
year  1921  Is  subject  to  the  same  restrictions  and  limitations  that  have 
been  Imposed  by  tlie  act  of  May  29,  1920.  41  Stat,  6SS,  on  the  purchase  ot 
typewriting  macbiDee  from  all  appropriation!  for  the  various  brandMS  of 
the  Government  aervlce. 

Oomptroller  Warwlok  to  the  Seoretary  of  the  Zaterior,  7maay  B,  IMls 
I  have  your  letter  of  January  4, 1921,  as  follows: 

**  Your  attention  is  invited  to  section  4  of  the  act  of  May  29,  1920, 
41  Stats.,  681, 688,  relative  to  the  purchasing  of  typewriting  maehinea 
durin<r  the  fiscal  year  1921  for  *  use  in  the  District  of  Columbia  or  in 
the  field,'  and  you  are  advised  that  the  Reclamation  Service  desires 
to  purchase  two  new  Underwood  typewriters  No.  3,  12"  carria^j^e, 
pica  type,  and  has  on  hand  and  desires  to  trade  in  as  part  payment 
thereon,  Underwood  machines  No.  5-524C57  and  No.  3-216403,  12". 
The  machines  intended  to  be  turned  in  as  part  payment  have  been  in 
use  more  than  three  years,  on  the  Minidoka  project. 

"  The  new  machines  are  for  use  on  the  Minidoka  irrigation  project, 
Idaho,  the  headquarters  of  wliich  are  at  Burley,  Idaho.  The  subject 
of  the  purchase  of  new  machines  from  the  contractor — the  Under- 
wood Typewriter  Company — and  the  turning  in  as  part  payment  of 
the  old  ones,  has  been  taken  up  with  the  General  Supply  Committee 
and  the  supierintendent  of  supplies  in  letter  of  December  2,  1920, 
says: 

Under  the  provisions  of  section  4  or  the  leirislnti ve,  executive, 
and  judicial  art  for  the  fiscal  year  1021  the  (reneral  Supply  Commit- 
tee can  not  authorize  the  purchase  of  new  typewriters  wlien  it  has 
serviceable  machines  of  the  kinds  required  in  its  stock.  In  selling 
machines  from  its  stock  a  discount  can  be  allowed  for  usage.  This 
discount  is  fixed  by  law  at  not  to  exceed  25%  and  is  based  in  each 
case  on  the  apparent  deterioration  by  usage. 

"*The  disposition  of  typewriters  falling  into  disuse  for  any  reason 
in  the  various  Government  departments  and  establishments  is  a  mat- 
ter for  determination  by  the  office  possessing  the  machines  if  they 
are  m  the  field  service.  Such  machmes  if  located  in  the  District  of 
Columbia  would  come  within  the  provisions  of  the  Executive  order 
of  December  '^.  191^,  and  should  be  transferred  to  the  (-reneral  Sup- 
ply Committee,  however,  no  monetary  credit  will  be  allowed  by  this 
office  for  articles  transferred  to  it.  Congress  having  directed  that  the 
proceeds  from  the  sale  of  such  property  shall  be  deposited  to  the 
credit  of  miscellaneous  receipts.' 
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^The  act  of  l^larch  8,  1905,  33  Stat,  1032,  provides,  among  other 

** '  That  there  shall  be  covered  into  the  reclamation  f  nrul  established 
unrlrr  the  Act  of  June  sevontcenth,  ninctoon  hundred  and  two,  known 
as  tlio  rechimation  Act.  the  proceeds  of  the  sales  of  material  utilized 
for  teini)()rary  work  and  structures  in  connection  with  the  operations 
under  the  said  Act,  as  well  as  of  the  sales  of  all  other  condemned 
property  which  had  been  purchased  under  the  provisions  thereof,  and 
also  any  moneys  refunded  in  connection  with  the  operations  under 
said  reclamation  Act.' 

"  That  of  July  1,  1916,  39  Stat.,  306  reads  in  part : 

**VV11  moneys  refunded  except  repayments  of  constrnction  and  op- 
eration and  maintenance  charges,  under  the  provisions  of  the  Act 
shall  be  a  credit  to  the  appropriation  for  the  project  from  or  on  ac- 
count of  which  the  collection  is  made  and  shall  be  available  for  ex- 
penditure in  like  manner  as  if  said  sum  had  been  specifically  appro- 
priated for  said  project  in  this  act;' 

«*The  act  of  June  12,  1917.  40  Stat.,  149  declares  that— 
■  *"A11  moneys  heretofore  or  hereafter  refunded  or  received  in  con- 
nection with  operations  under  the  reclamation  law,  except  repay- 
ments of  construction  and  operation  and  maintenance  char^res,  shiill 
be  a  credit  to  the  appropriation  for  the  project  or  operation  from  or 
on  account  of  which  the  collection  is  made  and  shall  l)e  available  for 
expenditure  in  like  manner  as  if  said  sum  had  been  specifically  appro- 
priated for  said  project  or  operation.' 

''The  act  approved  June  5, 1920, 41  Stat.,  918  contains  the  follow- 
ing: 

"*For  all  expenditures  authorized  by  the  Act  of  June  17.  10()2, 
(32d  Statutes,  pa<re  388),  and  Act';  amendatory  thereof  or  suy^ple- 
mentary  thereto,  known  as  tbe  reclamation  law.  and  all  other  Acts 
under  which  expenditures  from  said  fund  are  authorized,'  etc. 

''If  the  Reclamation  Service  may  under  ezistinir  law  purchase 
these  marhines  from  the  contractor,  an  allowance  of  $65  will  be  made 
for  the  old  ones,  while  if  they  are  turned  over  to  the  General  Supply 
Committee  and  sold,  the  proceeds  will  be  credited  to  Afiscellaneous 
Keceipts.  and  the  reclamation  fund  will  be  deprived  thereof,  which 
does  not  seem  to  be  the  intention  of  the  law. 

^The  reclamation  fund  has  a  different  status  from  that  of  the 
funds  of  most  other  offices  of  the  (Tovernment.  in  that  it  is  not  a 
direct  appropriation  from  the  United  States  Treasury,  but  accrues  • 
from  the  proceeds  arisinjr  from  the  sale  of  public  lands,  etc..  and 
the  landowneis  within  the  various  projects  are,  V)V  law.  re<|uired 
to  reimburse  the  Government  the  amount  expended  on  the  sep- 
arate projects.  To  hold  that  the  Reclamation  Service  may  not  m 
the  purchase  of  new  machines  apply  the  value  of  the  old  ones  on 
the  purchase  price,  will  result  in  deprivinpr  the  landowners  on  the 
Minidoka  project  of  a  credit  to  which  they  seem  to  be  entitle(l  un<]er 
the  law,  and  to  credit  tlie  (Jovernment  with  that  to  which  the  law 
seems  to  indicate  it  has  no  right.  Moreover,  the  act  of  June  5,  1920, 
is  of  a  date  snlisequent  to  that  of  May  29,  1920,  first  above  referred 
to,  and  (^>nL'ress  is  assumed  to  have  well  known  the  provisions  of 
the  act  of  May  29, 1920,  when  it  passed  that  of  June  5,  1920,  which 
appropriated, 

M903«— 21— VOL  37  39 


Digitized  by  Google 


692 


DECISIONS  OF  THE  GOMFXROLLBB. 


"'For  all  expenditures  authorized  by  the  Act  of  June  17,  1902. 
and  Acts  amendatory  thereof  or  supplementary  thereto.' 

"True,  typewriting  machines  are  not  mentioned  in  the  paragraph 
containing  the  above  quotation,  but  their  use  is  a  necessary  element 
to  the  gncoess  of  the  Minidofca  project  and  purchase  of  them,  as  well 
as  the  purchase  of  other  equipment,  clearly  is  authorized  by  the  act 
of  June  17,  1902.  If  this  view  be  correct,  the  Reclamation  Service 
has  the  riprht  to  purchase  the  two  machines  in  question  and  to  turn 
over  to  the  contractor  as  part  payment  the  two  old  machines. 

"In  connection  herewitli,  it  is  proper  to  advise  you  that  in  con- 
sidering this  subject  I  have  not  been  unmindful  of  the  provisions 
of  Executive  Order  of  Deceml  er  3,  1918.  If,  however,  the  ma- 
chines desired  mu<^t  be  obtained  from  the  General  Supply  Commit- 
tee it  is  believed  that  some  provision  must  be  made  that  the  water 
users  wlio  were  cliargod  with  the  original  purchase  should  receive 
credit  for  the  exchange  value  of  the  machines  turned  in. 

"  Your  decision  in  the  premises  is  requested." 

The  precise  question  upon  which  you  desire  a  decision  is  not 
definitely  stated,  although  I  infer  that  the  main  purpose  of  your  let- 
ter is  to  ascertain  whether  or  not  the  provisions  of  section  4  of  the 
act  of  May  20,  1920,  41  Stat.,  C88,  to  which  you  refer,  are  binding 
upon  your  department  in  respect  to  the  purchase  of  typewriting  ma- 
chines out  of  the  reclamation  fund.    This  section  provides: 

"That  no  part  of  any  money  appropriated  by  this  or  any  other 
Act  shall  be  used  during  the  fiscal  year  1921  for  the  purchase  of  any 
typewriting  machine  at  a  price  in  excess  of  the  lowest  price  paid  by 
the  Government  of  the  United  States  for  the  same  make  and  substan- 
tially the  same  model  of  machine  during  the  fiscal  year  1919;  such 
price  shall  include  the  value  of  any  typewriting  machine  or  machines 
given  in  exchange,  but  shall  not  apply  to  special  pricesgranted  on 
typewriting  machines  used  in  schools  of  the  District  of  Columbia  or 
oi  the  Inman  Service,  the  lowest  of  which  special  prices  paid  fop 
typewriting  machines  shall  not  be  exceeded  in  future  purchases  for 
such  schools:  Provided,  That  in  construing  this  section  the  Com- 
missioner of  Patents  shall  advise  the  Comptroller  of  the  Treasury 
as  to  whether  the  changes  in  any  typewriter  are  of  such  structural 
d^racter  as  to  constitute  a  new  machina  not  within  the  limitations 
of  this  section. 

"All  purchases  of  typewriting  maehines  during  the  fiscal  vear  1921 
by  the  various  branches  of  the  Government  of  the  United  States  for 
use  in  the  District  of  Columbia  or  in  the  field,  except  as  hereinafter 

grovided,  shall  be  made  from  the  surplus  machines  in  the  stock  of 
le  General  Supply  Committee.  The  War  Department  shall  furnish 
the  General  Supply  Committee,  immediately  upon  the  approval  of 
this  Act,  a  complete  inventory  of  the  various  makes,  models,  and 
classes  of  typewriters  in  its  possession,  the  condition  of  such  ma- 
chines, and  the  point  of  storage^  and  shall  turn  over  to  the  General 
Supply  Committee  such  typewnting  machines  in  such  quantities  as 
tile  Secretary  of  the  Treasury  from  time  to  time  may  call  for  by 
specific  requisition  for  sale  to  the  various  services  of  the  Government. 
If  the  General  Supply  Committee  is  unable  to  furnish  serviceable 
machines  to  any  branch  of  the  Government,  it  shall  furnish  unsery> 
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iceable  machines  at  current  oxcliaiipe  prices  and  such  machines  shall 
tlien  be  applied  by  the  branch  of  the  Government  receiving  them  as 
part  payment  for  new  machines  from  commercial  eonroeB  m  accord- 
ance tvith  the  prices  fixed  in  the  precedinp:  parapjraph.  After  the 
approval  of  this  Act  and  until  June  30,  1021,  the  War  Department 
shall  not  disprise  of  any  t3''pewritinf]j  machines  except  to  the  General 
Supply  Committee  as  authorized  herein:  Provided^  That  hereafter  no 
typewriter  that  has  been  used  less  than  three  years  shall  be  sold, 
exchanged,  or  given  as  part  payment  for  another  typewriter." 

There  appears  to  be  no  doubt,  nor  do  you  sugjxest  any  question  as 
to  the  applicability  of  the  <reneral  mandatory  provision  in  the  first 
paragraph  of  this  section  fixing  a  maximum  limitation  upon  prices 
to  be  paid  for  typewriting  machiues  purchased  with  public  funds 
during  the  fiscal  jear  1921. 

Your  in(|uiry  appears  to  relate,  however,  more  particularly  to  the 
provision  in  the  second  paragraph  requiring  purchases  of  typewrit- 
ing machines  during  the  fiscal  year  1921  to  be  made  from  the  surplus 
machines  in  the  stock  of  the  General  Supply  Committee,  whenever 
serviceable  machines  may  be  thus  obtained.  This  provision  also 
is  general  and  mandatory,  and  its  restrictions  are  imposed  upon  all 
branches  of  the  (rovernment  of  the  United  States,  with  certain  speci- 
fied exceptions  not  now  in  point,  and  therefore  upon  the  Reclama- 
tion Service,  including  the  Minidoka  irrigation  project.  You  do  not 
state  whether  the  General  Supply  Committee  is  able  to  furnish  serv- 
iceable machines  for  the  pre.'^ent  purpose,  but  if  serviceable  machines 
can  be  so  furnished  the  statute  clearly  provides  that  the  needs  of  the 
service  shall  be  supplied  in  that  manner. 

As  stated  in  the  letter  which  you  quote  from  the  General  Supply 
Committee,  unserviceable  typewriting  machines  (having  been  used 
more  than  three  years)  which  may  be  in  use  in  the  field,  outside  of 
the  District  of  Columbia,  are  not  required  by  Executive  order  of 
December  3,  1918,  to  be  turned  oyer  to  the  General  Supply  Com- 
mittee. If,  therefore,  in  purchasing  serviceable  machines  from  the 
stock  of  the  General  Supply  CSommittee  such  unserviceable  machines 
are  turned  over  in  part  payment,  the  provision  of  paragraph  1  of 
this  section  will-require  that  a  proper  credit  therefor  be  given  upon 
the  price  to  be  paid  for  the  machines  purchased,  which  must  be 
fixed  within  the  limitation  prescribed  by  that  paragraph.  The  dis- 
position to  be  made  of  the  proceeds  of  such  unserviceable  machines 
when  subsequently  disposed  of  by  the  General  Supply  Committee 
would  not  in  that  case  affect  the  Reclamation  Service  or  the  reclama- 
tion fund  in  any  way. 

If,  however,  serviceable  machines  can  not  be  furnished  by  the 
Qenend  Supply  Committee  for  this  purpose  and  that  committee  shall 
80  certify,  then  in  accordance  with  the  third  sentence  of  paragraph 
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2  of  section  4  of  the  act  of  May  29, 1920,  necessary  purchases  may  be 
made  commercially  by  way  of  exchange  as  provided  in  paragraph 
1  of  that  section,  and  the  unserviceable  machines  already  at  the  dis- 
posal of  the  service  (in  the  field)  should  be  used  for  the  purpose  of 
such  exchange,  there  being  no  necessity  in  such  a  case  of  procuring 
unserviceable  machines  from  the  General  Supply  Committee  for  that 
purpose. 

I  have  given  consideration  to  the  several  statutes  relating  to  the 
reclamation  fund  which  you  cite,  but  do  not  find  that  they  in  anywise 
affect  the  applicability  of  section  4  of  the  act  of  May  29,  1920,  41 
Stat.,  688,  to  the  Reclamation  Service,  including  the  Minidoka  irri- 
gation project 

The  general  question  implied  in  your  letter  whether  the  provisioiiB 
of  section  4  of  the  act  of  May  29, 1920,  41  Stat,  688,  are  applicable 
to  Uie  Bedamaticm  Service,  i&diidiiig  ^  Ifinidoka  irrigation  project, 
is  answered  in  the  alBrmative.  The  more  specific  question  apparently 
also  impUed  therein  as  to  the  effect  of  such  application  upon  the  par- 
ticular intended  purchase  can  not  be  answered  more  defiiiitely  than 
has  been  herein  attempted  without  information  as  to  whether  the 
General  Supply  Committee  is  able  to  furnish  serviceable  machines 
for  this  purpose. 


CE&TIPICATION  OP  CLAUCS  TO  CONO&ESS  BT  AGCOTTNTIHO  OFFICSBS. 

As  Uie  onljr  clainn  tbat  may  be  certlfled  to  Omgreas  bj  the  aceonntliig  oflloen 

of  the  Treasury  for  payment,  when  no  appropriation  Ig  available,  Indude 

those  expressly  authorized  by  statute  or  expressly  provided  for  in  contracts 
legally  made  and  properly  executed,  olaiins  for  damaKes  resulting  from  an 
alleged  breach  of  contract  by  the  Government,  not  provided  for  in  the 
eontract,  can  not  be  certlfled  by  an  aeconnting  ofBcer  of  the  Treasury  and 
reported  to  Ooogresa  under  provlaloiit  of  section  2  of  the  act  of  July  7, 1884, 
28  Stat,25C 

Hoeltloii  by  Comi»troller  Warwtek,  Janvary  8,  IMl: 

Buff  kin  &  Girvin  applied  December  24,  1020,  for  a  revision  of  the 
action  of  the  Auditor  for  the  War  Department  in  disallowin":  hy 
settlement  No.  7'S8154.  dated  August  25,  1920,  their  claim  for  damages 
on  account  of  an  alleged  breach  by  the  Government  of  a  contract 
under  which  claimants  were  to  have  all  manure  from  Camp  Han- 
cock. Ga.,  and  Auxiliary  Remount  Station  No.  308  for  the  iiscal 
year  ending  June  30,  1919. 

Under  the  terms  of  the  contract  in  (juestion  the  claimants  were  to 
receive  the  manure  from  (""amp  Hancock,  including  Auxiliary  He- 
mount  Depot,  and  to  pay  therefor  at  the  rate  of  40  cents  per  calendar 
month  for  each  animal  (borbes  and  mules)  mtdutaiued  at  said  camp 
and  depot. 
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Claimants  contend  that  (Iurin<T  the  months  of  Ootober,  November, 
and  Decenil)er,  1918,  certain  animals  included  in  the  number  used 
as  a  basis  for  their  payments  were  maintained  at  places  other  than 
the  camp  or  remount  depot  and  from  which  they  received  no  manure, 
and  tliat  manure  which  they  shouhl  have  received  was  diverted  by 
being  delivered  to  farmers  and  otliers  in  the  vicinity  of  the  camp. 

The  auditor  disallowed  the  claim  for  reasons  stated  as  follows: 

"This  claim  is  for  refundment  of  money  paid  by  claimants  for 
manure  at  Camp  Hancock  which  was  diverted  and  disposed  of  to 
fanners  and  others  in  the  vicinity  of  the  camp. 

Tills  money,  haTing  been  covered  into  the  Treasury  as  Misoel- 
laneous  Beceipts,  can  not  be  withdrawn  or  applied  as  a  refundment; 
and  no  funds  are  available  tKm  which  refundment  of  the  money 
in  question  can  be  made." 

The  amount  claimed  on  account  of  animals,  from  which  it  is  alleged 
that  no  manure  was  received,  is  $583.20  and  the  amount  claimed  on 
account  of  manure  alleged  to  have  been  diverted  is  $2,376,  being  2,640 
loads  at  90  cents  a  load. 

The  evidence  adduced  in  this  case  is  not  sufficient  to  show  con- 
clusively that  claimants  were  charged  $583.20  on  account  of  animals 
from  which  they  received  no  manure  nor  that  2,640  loads  of  manure 
for  which  they  paid  were  diverted.  If  claimants  were  charged  for 
and  received  no  manure  from  animals  attached  to  the  camp  and 
remount  depot,  but  maintained  at  the  machine  gun  range  and  the 
construction  camp  as  contended,  then  the  manure  from  said  ftniimtlp 
must  be  included  in  the  other  claim  which  is  for  the  aggregate  of . 
all  manure  diverted.  It  does  appear  that  some  manure,  possibly 
one-fourth  or  one  fifth  of  the  amount  claimed,  was  diverted,  but  it 
also  appears  that  claimants  wore  paid  for  295  loads  so  diverted  and 
that  labor  and  equipment  which  the  Government  was  not  required 
to  furnish  under  the  contract  were  furnished  to  the  contractor  in 
connection  with  the  handling  of  the  manure  to  the  value  of  sn 
amount  largely  in  excess  of  the  amount  which  the  contractors  claim 
is  due  for  manure  paid  for  but  not  received. 

Even  if  it  could  be  established  that  the  contractors  are  not  charge- 
able on  account  of  labor  and  equipment  furnished  and  that  the  United 
States  is  liable  to  the  contractors  for  manure  not  delivered  in  ac- 
cordance with  the  terms  of  the  contract,  no  allowance  couhl  be  made 
thereon  for  the  reason  that  there  is  no  appropriation  from  winch  such 
claim  could  be  paid.    In  this  connection  see  17  Comp.  Doc,  270. 

If  the  claim  in  this  case  liad  been  properly  established  credit  there- 
for could  have  been  allowed  against  any  sum  otherwise  due  the 
L'nited  States  from  the  contractors,  but  since  the  entire  amount  due 
from  the  contractors  has  been  collected  and  covered  into  the  Treas- 
ury as  mificeiiaueous  receipts  payment  of  the  amount  claimed,  even 
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if  found  to  be  due,  could  be  made  only  after  an  appropriation  by 

Congress. 

Certain  claims  for  the  payment  of  which  no  appropriation  is 
available,  and  even  some  for  which  no  appropriation  has  ever  been 
made,  may  be  certified  by  the  accounting  officers  of  the  Treasury  and 
reported  to  Congress  as  certified  claims.  4  Oomp.  Dec,  814;  IS  id., 
420 ;  18  id,,  937 ;  £6  id.,  215.  But  such  chums  indude  only  clauns  lor 
payments  expressly  authorized  by  statute  or  expressly  provided  lor 
in  contracts  legally  made  and  properly  executed.  The  contract  in- 
volved in  this  case  does  not  provide  lor  any  payment  by  the  United 
States.  It  provides  for  deliveiy  of  manure  and  the  claim  is  not  a 
claim  for  a  payment  sulhorized  under  the  contract,  but  a  daim  lor 
damages  resulting  from  an  alleged  breach  ol  the  contract.  Such  a 
claim  can  not  be  certified  by  an  accounting  officer  ol  the  Treasury 
and  reported  to  Congress  under  the  provisions  ol  section  2  ol  the  act 
of  July  7, 1884, 23  Stat.,  254. 

The  action  ol  the  auditor  in  disallowing  this  daim  is  affirmed. 


PAT  OV  IHXXBTIB  XXH  OV  THZ  HAVY  BB8T0BXD  TO  BVTZ  OH  VmOBlF 

TZOV. 

Where  a  court-martial  sentence  iiupuHiiij;  a  term  of  imprisonment  on  an  en- 
listed man  of  tbe  Navy  1b  mitigated  by  the  Secretary  of  the  Navy  and  the 
uneKecttted  portion  thereof  ronltted  <m  condition  that  dnrinf  a  period  of 
one  jear  his  conduct  la  rach  as  to  Jnstiiy  hla  retentlOB  in  the  aerrleeb 

otherwise  at  the  discretion  of  his  commanding  officer  to  be  reconflned  in 
a  naval  prison  to  serve  out  the  unexecuted  portion  of  his  Hontence,  the 
failure  of  the  man  to  properly  conduct  himself  does  not  uuloinntlcally 
terminate  the  probation  and  bis  right  to  pay,  but  he  is  entitled  to  pay  until 
actually  recoDflned  In  a  jiaval  prison  bj  order  of  his  conunanding  offlcer. 

Decision  by  AsslBtant  Comptroller  Foree,  January  8,  1921: 

JaiiK'S  Lawrence  Law,  F,  2c,  LTnited  States  Navy,  applied  July  30, 
1920,  for  revision  of  the  action  of  the  Auditor  for  the  Navy  Depart- 
ment in  disallowing  hy  settlement,  case  No.  148838,  dated  June  8, 
1920,  claim  for  pay  from  September  16,  1918,  to  January  26,  1919, 
while  waiting  trial  by  general  court-martial. 

It  a])pears  that  Law  was  tried  and  convicted  by  general  court- 
martial  on  July  19,  1917,  and  sentenced  to  two  years'  confinement, 
dishonorable  discharge,  and  accessories,  which  sentence  was  ap- 
proved on  August  il,  1917.  By  order  of  the  Secretary  of  the  Nav}'-, 
dated  March  19,  1918,  said  sentence  was  mitigated  and  the  unexe- 
cuted portion  thereof  remitted  on  condition  that,  during  a  |>eriod  of 
one  year  from  said  date.  Law  conduct  hiniself  in  such  a  manner  as 
in  the  opinion  of  his  commanding  oflicer  would  warrant  his  further 
retention  in  the  service  j  otherwise,  ut  the  discretion  of  his  command* 
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ivig  officer,  he  was  to  be  reconfined  in  a  naval  prison  to  serve  out  the 
unexecuted  portion  of  his  sentence  as  originally  approved. 

When  an  enlisted  man  in  the  Navy  who,  while  serving  a  sentence 
ini{)osed  by  a  court-niurtial,  is  restored  to  duty  on  probation  he  be- 
comes entitled  to  the  pay  of  his  rating  while  on  probation,  17  Comp. 
Dec,  311. 

The  effect  of  the  Secretary's  order  dated  March  19,  1018,  was  to 
suspend  the  operation  of  the  court-martial  sentence  and  to  restore 
Law  to  a  pay  status,  such  status  to  continue  for  one  year  unless  sooner 
terminated  by  the  action  of  his  commanding  officer.  By  the  terms 
of  the  Secretary's  order  the  mere  failure  of  the  man  to  properly  con- 
duct himself  did  not  automatically  terminate  the  probation.  The 
further  condition  necessary  to  terminate  his  probation  was  that  the 
commanding  officer  transfer  him  to  a  naval  prison  for  conhnement, 
and  not  until  so  conhned  could  forfeiture  of  pay  revive  under  the 
terms  of  the  sentence  of  Aup^ust  2,  1917. 

It  appears  that  no  action  was  taken  by  the  commanding  offirt'r  re- 
manding Law  to  prison  under  the  terms  of  the  j)robation,  but  instead 
he  was  held  at  the  Naval  Detention  Barracks,  Deer  Island,  Mass., 
until  January'  27,  1911),  when  he  was  again  .sent  to  the  Naval  Prison, 
Portsmouth,  N.  II.,  upon  conviction  by  a  court-martial  held  on  Janu- 
ary 11  and  approved  on  January  27,  1919. 

Since  the  terms  of  a  court-martial  sentence  should  be  strictly  con- 
strued, I  am  of  opinion  that  as  the  probation  status  in  which  appel- 
lant was  placed  by  order  of  the  Secretary  of  the  Navy  dated  March 
19,  1918,  was  not  terminated  prior  to  his  commitment  to  prison  on 
January  27,  1919,  that  for  the  period  from  September.  16,  1918,  to 
January  26,  1919,  he  was  entitled  to  the  pay  of  his  rating,  and  that 
the  checkage  of  $165.06  against  his  pay  for  said  period  was  erroneous. 

The  action  of  the  auditor  is  reversed. 


TE&IOBATIQN  OF  ACTIYE-STTTY  PAY— 07FICEE8  OF  NAVAL  &ESE&VS 

VOBCB  &BXIBTB9  VSOX  AQTIVX  DVTT. 

Where  an  officer  of  the  Naval  Reserve  Force  rellevwl  from  active  duty  and 
orderod  to  hl.s  home  fails  to  reach  his  lionie  within  the  time  fixed  hy  the 
Naval  Refrulatious  as  applied  to  the  terms  of  his  order.  I)ut  ooniplt  t<'s  the 
travel  within  a  time  indicating  otherwise  substantial  eouipUauce  wiili  the 
order,  hia  right  to  acttve^uty  pay  eeases  on  esplratloD  of  fbe  period 
covored  by  nich  delay  in  commencing  tbe  journey  as  la  aafborlzed  by  the 
Naval  Regolationa  plna  actual  trmvel  time  In  reaching  hla  home. 

Deeisloa  by  AMittaat  Comptroller  loree,  Jaaaary  8,  IMl: 

John  C.  Hoyo,  ensign  (P.  C),  United  States  Naval  Reserve  Force, 
inactive,  applied  October  29,  1920,  for  revision  of  the  action  of  the 
Auditor  for  the  Navy  Department  in  disallowing  by  his  settlement, 
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case  No.  190279,  dated  May  28, 1920^ claim  for  pay  ts  ensign.  United 
States  Naval  Reserve  Force,  for  a  period  beginning  with  his  receipt 
in  New  York  City  nf  oiders  detaching  him  from  active  duty  and 
directing  him  to  proceed  to  his  home,  and  ending  with  the  date  of 
such  return. 

Indorsements  on  the  orders  show  that  they  were  received  by 
appellant  on  June  7,  1919;  that  the  travel  to  his  home,  Weimar, 
Tex.,  was  begun  on  June  12,  and  that  the  travel  was  completed  on 
June  15.  The  auditor  based  his  disallowance  on  the  fact  that  the 
officer  deferred  the  commencement  of  travel  until  the  fifth  day  after 
receipt  of  orders  in  contravention  of  Article  702,  Naval  Instruc- 
tions. 1913. 

It  was  decided  in  the  TIarrower  case,  27  Cnmj>.  Dec,  478,  that 
the  failure  of  a  Naval  Reserve  officer  relieved  from  active  duty  and 
ordered  to  proceed  to  his  home  to  perform  the  travel  within  the 
time  prescribed  by  Article  7<)2  did  not  involve  a  forfeiture  of  the 
riirht  to  milcafje.  A  distinction  was  drawn  lietween  the  application 
of  tliis  article  to  the  travel  of  officers  in  active  service  whose  delay  in 
performance  pre-innptively  prejudiced  the  pul)lic  service  and  its 
application  to  the  travel  of  officers  relieved  from  acti^'e  duty  wliere  a 
similar  delay  would  not  raise  the  presumption.  The  conclusion 
reached  in  the  decision  is  stated  as  follows : 

"  *  *  *  I  am  of  the  opinion  that  the  situation  of  Naval  Reserve 
officers  relieved  from  active  duty  and  ordered  to  their  home  is  analo- 
gous to  that  of  an  officer  of  the  Regular  Navy  on  the  retired  list  on 
active  duty;  that  his  right  to  active  duty  pay  is  governed  by  the 
terms  of  his  order;  and  that  hist  right  to  mileage  is  not  prejudiced  or 
forfeited  so  long  as  the  journey  as  performed  indicates  a  perform- 
ance in  oliedienre  to  his  orders,  by  a  delay  which  were  he  on  active 
duty  would  constitute  a  violation  of  paragraph  702,  Naval  In- 
structions," 

Ordinarily  payment  of  compensation  for  the  time  of  the  dis- 
charfjed  enlisted  man  or  oflicer  in  reachinn:  his  home  is  as  much  a 
part  of  the  Government's  obligation  as  payment  of  his  expenses  of 
travel. 

(i*  ♦  *  If  {Ijpt-o  ho  any  one  rule  of  policy  which  has  been  more 
invariably  a<]lierc(l  to  than  another,  it  has  been  the  rule  of  returning 
an  officer  or  soldier  to  his  home,  either  positively  by  his  actual  dis- 
charge there,  or  constructively  by  commutation  for  traveling  expenses 
and  time,  or  by  pay  with  transportation  and  rations  in  kind."  Sher^ 
hvrne  V.  Uniiisd  S'fafes.  16  Ct.  Cls.,  491. 

When  it  was  said  in  the  above  quotation  from  the  Harrower  de- 
cision that  the  reserve  officer's  right  to  active  duty  pay  in  the  circum- 
stance there  considered  is  governed  by  the  terms  of  his  order  the 
meaning:  was  that  the  order  limits  pay  by  limiting  the  duration  of 
the  travel.    The  officer  can  not  acquire  a  right  to  greater  compensation 


Digitized  by  Google 


IONS  OP  THB  OOlCFTBOLLBE. 


than  his  orders  contemplate  by  exceeding  the  prescribed  time  of 
trayel.  When  such  time  lapses  the  right  to  compensation  ceases^ 
irrespective  of  the  date  of  actual  arrival  at  destination. 

In  the  case  of  Ensi<?ii  Hoyo  the  order  fixed  no  date  and  did  not 
express  haste.  Article  702.  therefore,  required  him  to  reach  his 
home  within  four  days  ])lus  actual  travel  time  (three  days  in  this 
case)  from  the  date  of  detachment  from  duty,  or  seven  dtLjrs  in  all. 
If  he  had  actually  performed  the  travel  within  this  period  his  right 
to  compensation  would,  of  course,  have  ceased  on  his  arrival  at  his 
home.  Since  he  failed  to  <lo  so,  hut  a>mpleted  the  travel  within  a 
time  indicating  otherwise  substantial  compliance  with  the  order,  his 
right  to  compensation  expired  with  the  seven  days  therein  pre- 
scribed. 

The  action  of  the  auditor  is  therefore  reversed. 


ISTTXXXZVT  OT  OLUMS  70E  TBAV8F0STATX0V  OV  BUHTIfTl  IXEBX- 

OAV  SSAKBH. 

In  the  Mttlement  of  clalnm  under  provisions  of  nertion  4678.  Hevised  Statutes, 

as  nmeti(l»M],  for  trnnspnrt!itl<tn  of  «lPstHiitt'  soamon  t<»  n  port  of  tlie  United 
States,  the  ciTtlflcate  of  tlio  o  Tisular  (inUi-r  roipiestltiR  such  transportation 
should  be  referred  to  the  CoiupiroUer  of  the  Treasury  prior  to  settlement 
bf  the  Auditor  for  the  State  and  Other  Deimrtments  only  In  case  the 
aoditor  propoace  to  allow  a  claim  the  amount  of  which  exceeds  the  mazl- 
mum  rates  specified  In  the  statute,  but  in  rinims  not  Involving  an  exeev 
or  claim«  Involving  nn  (>Tf'»><.c  wliich  the  an'Iitor  proposes  to  disallow  no 
reference  to  the  comptroller  prior  to  settleuieut  by  the  auditor  is  necessary. 

Comptroller  Warwlek  to  the  Auditor  for  the  State  and  Other  Hspartaientiy  Jasp 
uaiy  8, 1881: 

Refprrinpr  to  your  lottor  of  Jamiarv  3,  you  are  advisod  that  in 
the  settlement  of  claims  under  the  provisions  of  section  457^.  Kevised 
Statutes,  as  amended,  for  the  transportatic  n,  at  the  re(piest  of  a 
consular  offieer  of  destitute  seamen  to  a  pf)rt  of  tlie  Ignited  States 
the  certificate  of  the  consular  otlicer  should  not  he  referred  to  this 
office  prior  to  settlement  hy  you,  unless  the  entire  amount  claimed 
exceeds  the  maximum  rates  specified  in  the  statute,  to  wit,  $10  or  $20, 
when  the  transportation  is  by  a  sailiiiL'  vessel,  or  the  refrular  steer- 
age passenj^er  rate  not  to  exceed  2  cents  per  mile  when  the  trans- 
portation is  by  steamer,  and  you.  propose  to  allow  all  or  some  pail 
of  the  excess. 

When  the  amount  claimed  doe«  exceerl  the  stipulated  rates  and  the 
disability  or  illness  of  tlie  senniaii  is  ji?-o|)erly  c(»iiified  to  you  shoidd 
before  making  an  allowance  of  any  part  of  the  exceas  and  regard- 
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less  of  the  recommendation  of  the  consular  officer  transmit  the  papers 
to  this  office  for  determination  as  to  whether  or  in  what  amount  pay- 
ment of  the  excess  claimed  is  proper.  If  you  decide  to  disallow  the 
excess  no  reference  to  this  office  hefore  settlement  is  necessary. 

With  -  reference  to  your  settlement  No.  74&8  of  October  19,  19S0. 
the  papers  of  which  are  returned  herewith,  I  have  to  advise  that  if 
payment  of  the  amount  allowed  therein  had  not  been  accepted  by 
the  claimant  said  settlement  could  have  been  revised  by  this  office 
on  claimant's  applicatioii,  but  as  the  warrant  issued  in  payment  of 
your  certificate  has  been  cashed  I  am  without  judisdiction  to  revise 
your  action.  Hence,  in  so  far  as  the  accounting  officers  of  the  Treas- 
ury are  concerned,  the  case  is  closed  and  you  should  so  advise  the 
United  Fruit  Company. 


CHANQE  IN  Q&ADE  OF  ENLISTED  MEN  OF  THE  ABMY— EFFECT  OF  SAV- 

XHO  OLAVSI  a  ACT  07  JTOZ  4,  1980. 

The  saving  clause  in  section  4b  of  the  reorganization  not  of  .lune  4,  1020.  41 
Stat.,  761,  providini;  In  effect  tbnt  enlisted  men  of  the  Army  shall  continue 
to  receive  pay  of  their  grades  at  the  rates  in  force  prior  to  June  4,  ld20, 
.  If  to  tbetr  advantage,  no  longer  applies  when  tlie  men  have  been  reduced 
In  grade  by  sentence  of  coart>niartlal.  or  by  a  commanding  officer  for  tneffl> 
dency  or  misconduct,  or  because  rendi  red  supcrnuniernry  In  their  grades 
by  reason  of  tlio  reorgatd/atlon  of  llie  Army  undtT  prdvisions  of  said  net. 

Where  the  dt'ti-rmination  that  an  enlisted  man  of  the  Army  is  sui)ennimcrary  lii 
the  grade  held  by  hiiu  on  June  4,  1920,  is  found  to  be  erroneous  and  he  is 
thereafter  restored  to  his  former  grade,  his  erroneons  reduction  and  sob- 
sequent  restoration  Is  not  a  diange  in  grade  witiiin  the  meaning  of  the 
saving  clause  in  the  act  of  June  4.  1020,  41  Stut.,  761;  he  is,  therefore, 
entitled  to  the  pay  of  his  ^rade  received  by  liim  aud  authorised  by  law  In 
effect  prior  to  June  4,  1920. 

Assistant  Oomptroller  Vorse  to  the  Secrstaiy  of  War»  January  10,  ItOls 

.  I  have  your  letter  of  January  3, 1921,  as  follows: 

^'The  saving  clause  in  section  4b  of  the  act  of  June  4,  1920,  41 
Stat.,  762,  reads  as  follows: 
'^'x^rovided.  That  nothing  in  this  section  shall  operate  to  reduce 

the  pay  which  any  enlisted  man  is  now  rccoivinfr.  diirin*?  his  current 
enlistment  and  while  he  holds  his  ])resent  irrade.  nor  (o  chanjije  the 
present  rate  of  pav  of  any  enlisted  men  now  on  tlie  retired  list.* 

In  a  decision  dated  Jtily  9,  1920,  27  Comp.  Dec.,  31,  in  construinir 
the  signification  or  application  of  this  saving  clause,  you  stated 
(pp.  34,  85) : 

"'The  provision  quntc-d  from  the  net  of  June  4  is  a  savin<r  clause 
rather  than  a  rei)ealiii«r  clause.  If  an  enlisted  man  in  the  service  on 
June  4,  1020,  was  entitled  under  laws  in  effect  prior  to  said  date  to 
a  higher  rate  of  pay  than  that  provided  under  section  4  of  the  act 
of  June  4,  he  is  permitted  under  the  clause  in  question  to  continue  to 
receive  such  pay  in  lieu  of  pay  at  the  rate  provided  in  said  act  of 
June  4  until  the  termination  or  extension  of  the  enlistment  in  which 
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fiervinff  on  June  4|if  he  cootmiies  in  the  same  grade  during  sndi 
peiiof  t  •  •  The  proTision  has  no  other  signification  or  appli- 
eati<m  than  as  indicatoa  herein.  *  *  *  The  saving  clause  does 
not  apply  after  chanj^e  up  or  down  in  ^rade.  After  such  chauire  the 
rates  fixed  in  the  act  of  June  4  apply  reo:ardless  of  what  the  pay  for 
such  grade  ma^'  have  been  under  former  laws.' 

^  In  the  regrading  of  enlisted  men  under  section  4b  of  the  act  of 
June  4, 1020.  supra,  paragraph  8,  section  I.  G.  O.  No.  86,  W.  D.,  19S0, 
states  that/ in  all  organizations,  arms,  pranches  and  services  the 
ratio  of  privates,  first  class,  to  privates  will  not  exceed  1 : 2.'  and  as 
there  were  a  larger  percentage  of  privates,  first  class,  in  some  organi- 
zations than  the  ratio  to  privates  of  1 : 2,  a  number  of  privates,  first 
class,  were  necessarily  reduced  to  privates  in  the  regrading  of  said 
enlisted  men. 

"In  accordance  with  the  wording  of  the  saving  clause,  and  of 
your  construction  thereof  in  the  decision  dated  Jujv  9,  1920,  mpra, 
instructions  were  issued  in  paragraph  3,  section  I,  O.  O.  No.  44, 
W.  D.,  1920,  to  the  effect  that  'any  promotion  or  reduction  auto- 
matically places  the  soldier  under  the  new  rate  of  pay,^  and  these 
instructions  have  been  followed  by  the  Department  irrespective  of 
the  cause  or  reason  which  may  have  existed  for  the  promotion  or 
reduction  of  an  enlisted  man — ^it  Ix'ing  considered  that  the  cause  or 
reason  for  the  promotion  or  reduction  was  an  administrative  matter 
which  was  not  open  to  question  by  the  accounting  officers  of  the 
Treasury. 

^  The  question  has  now  been  raised  as  to  whether  or  not  the  con- 
struction placed  upon  this  saving;  clause  is  the  correct  one,  in  view  of 
the  genornl  statement  contained  m  your  decision  of  0<  tol>er  '20,  1920, 
27  Comp.  Dec.  ol»4,  to  the  effect  that  'a  change  of  grade  within  the  . 
meaning  of  said  proviso  is  effected  only  by  |)romotion  or  demotion 
lor  a  cause  or  condition  other  than  that  requiring  the  placing  of  each 
enlisted  man  of  the  Army  in  one  of  the  seven  grades  established  by 
said  section.' 

"Inasmuch  as  this  statement  in  the  later  decision  would  appear  to 
indicate  that  the  reduction  of  privates,  first  class,  to  privates  in  the 
o^ration  of  G.  O.  No.  36,  W.  D.,  1920,  was  not  a  change  in  grade 
within  the  meaning  of  the  saving  clause,  it  is  reouested  that  a  further 
decision  be  rendered  on  the  subject  which  will  indicate  the  proper 
construction  to  be  plnrotl  on  the  saving  clause  when  there  is  a  change 
in  ffrade  as  indicated  herein. 

^*^In  this  connection  it  is  remarked  that  there  have 'been  changes 
made  in  the  grades  of  enlisted  men  based  upon  an  erroneous  construc- 
tion of  the  requirements  of  the  law  and  regulations  in  the  regrading 
of  enlisted  men,  and  which  were  made  through  no  fault  of  the  soldier, 
but.  as  above  stated,  the  reasons  for  such  changes  in  grade  have  been 
considered  as  administrative  and  not  within  the  application  of  the 
saving  clause." 

The  following  six  provisions  of  section  4b  of  the  Army  reorganiza- 
tion act  of  June  4,  ID-iO,  41  Stnt.,  7r)l.  are  herein  considered: 

1.  On  and  after  July  1,  19Ji),  the  grades  of  enlisted  men  sliall  be 
such  as  the  President  may  from  time  to  time  direct. 
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2.  Seven  and  only  seven  grades  of  enlisted  men  are  authorized. 

3.  The  pay  of  each  of  the  seven  ^^rades  is  theseiu  prescribed,  ef- 
fective on  July  1,  1920,  with  the  proviso: 

"That  nothin*:^  in  this  section  shall  operate  to  reduce  the  pay 
which  any  eiiiisted  man  is  now  receiving,  during  hi^  current  enfist- 
ment  and  while  he  holds  his  present  grade,  nor  to  change  the  present 
rate  of  pay  of  any  enlisted  men  now  on  the  retired  list." 

4.  Of  the  total  anthorized  number  of  enlisted  men — 

those  in  tlie  first     grade  shall  not  exceed  0.6% 

"     "        second     "       "      "      "  1.8% 
*'     "   "    third      "       "      "  2% 
«     **   «    fourth     u       u      u  u 
«     «   «    fifth        a       «      «      «  950,^ 
«*    ««  «    sixth      "      «      «      «*  25% 
being  a  total  of  not  exceeding  48.4  per  cent  for  the  first  six  grades, 
thus  leaving  for  the  seventh  grade  at  least  51.6  per  cent  of  the  total 
authorized  numljer  of  enlisted  men. 

5.  Under  such  regulations  as  the  Secretary  of  War  may  prescribe 
28.9  per  cent  of  the  enlisted  men  of  the  sixth  and  seventh  grades 
may  he  rated  as  specialist^;,  and  each  so  rated  shall  receive  extra  pay 
theiefor  at  one  of  the  six  diiferent  rates  per  month  therein  pre- 
scribed. 

6.  All  laws  and  parts  of  laws  providing  for  extra-duty  pay  for 
enlisted  men  are  repealed  to  take  effect  »luly  1,  1920. 

The  act  of  March  2,  1913,  37  Stat.,  722,  provides  that  special 
court^-niartiai  and  summary  courts-martial — 

"shall  have  power  to  *  *  *,  and  in  addition  thei-eto  reduction 
to  the  ranks  in  the  cases  of  noncommissioned  officers,  and  reduction 
in  classification  in  the  cases  of  first-class  privates." 

Under  the  provisions  of  the  104th  Article  of  War  in  the  act  of 
August  29,  1916,  39  Stat..  067,  repeated  in  the  act  of  June  4,  1920, 
41  Stat.,  808.  the  disciplinary  punishment  which  may  be  imposed 
by  a  commanding  officer  without  the  intervention  of  a  court-martial, 
unless  the  accused  demands  trial  by  court-martial,  "shall  not  in- 
clude forfeiture  of  pay." 

Para  graplis  278  and  1009,  Army  Kegulations,  1913-1917,  provide: 

"Par. 278.  ♦  ♦  ♦  privates,  first  class,  are  enlisted  as  privates, 
and  after  joinin<r  their  organizations  are  appointed  by  their  re- 
spective organization  commanders.  For  inefficiency  or  misconduct 
tney  are  subject  to  reduction  by  the  same  authority,  and  in  case  of 
desertion  their  appointments  are  vacated  from  the  date  of  their  un- 
authorized absence." 

"  1009.  *  ♦  ♦  privates,  first  class,  -will  be  appointed  bv  the  com- 
mander of  a  territorial  dejjartment.  division,  or  se[)arate  brigade  in 
the  field,  on  the  recommendation  of  the  department,  division,  or  bri- 
gade quartermaster.  *  *  *  privates,  first  class,  may  be  reduceU 
by  sentence  of  a  court-martial,  by  the  Quartermaster  Graneral,  or  by 
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ih%  eommander  of  a  territorial  department,  dmsion,  or  separate 

brigade  in  the  field,  on  the  recomnu  iulation  of  the  department,  di- 
vision, or  brigade  quartermaster.  *   *         See  also  JPar.  1407. 

In  repdy  to  your  statement  to  the  effect  that  the  cause  or  reason  for 
the  reduction  of  a  first-class  private  to  private  is  an  administrative 
matter  which  is  not  open  to  question  by  the  accounting  officers  of  the 
Treasury,  you  are  advised  that  the  accounting  officers  of  the  Treasury 
have  jurisdiction  in  the  matter  of  all  claims  for  pay  arising  in  cases 
of  this  class,  and  that  in  order  to  enable  them  to  determine  such  an 
enlisted  man's  pay  status  under  the  saving  clause  in  section  4b,  a 
full  military  history  which  shall  include  the  date  and  cause  of  re- 
duction from  private,  first  dass,  to  private  is  required. 

If  the  change  in  grade  of  the  first-class  private  was  by  sentence  of 
a  court-martial,  or  by  a  commanding  officer  by  reason  of  inefficiency 
or  misconduct  of  such  enlisted  man,  or  by  reason  of  the  fact  that 
such  enlisted  man  was  actually  rendered  supernumerary  as  first-class 
private  in  the  reorganization  of  the  Army,  the  saving  clause  in  sec- 
tion 4b  is  not  applicable. 

If,  however,  it  is  subsequently  found  that  the  determination  that 
he  is  supernumerary,  in  the  grade  held  by  him  on  June  4,  is  erroneous 
and  he  is  thereafter  restored  to  his  former  grade,  his  erroneous  re- 
duction and  subsequent  restoration  is  not  a  change  in  grade  within 
the  meaning  of  the  saving* clause;  he  is  entitled  to  the  pay  of  his 
grade  received  by  him,  and  authorized  by  laws  in  effect  prior  to  June 
4, 1920;  in  such  a  case,  in  contemplation  of  law,  there  has  been  no 
change  in  grade. 


POSS  AXLOWAirOIS— OVnOBBt  VOB  TBI  OOVBT  VOB  OHIVA  AVS  Sino- 

xaho  av»  cossviab  oraxoiBs. 

Under  provisions  of  the  act  of  July  1,  1918,  40  Stat,  635,  post  allowances  au- 
thorised for  the  Judge  and  other  oflloer*  for  tbe  Ooort  for  China  and  diplo- 
matic and  eooaolar  officers,  and  aach  additional  compensation  as  maj  be 
authorized  under  provisions  of  tbe  act  of  April  IB,  1918,  40  Stat,  028.  are 

payable  to  the  offlcers  othprwlse  pntltled  thereto  whether  present  or  absent 
from  thf  ir  nnicin!  statfnns  so  lonp  as  they  hold  their  respective  offldal  posi- 
tions, within  such  limitations  as  may  be  prescribed  by  regulations  issued 
pursuant  to  said  acts. 

Comptroller  Warwick  to  the  Secretary  of  State,  January  12,  1921: 

I  have  your  letter  of  January  7,  1921,  subriiittin*^  whether  post 
aliowanres  for  the  jud<xe  and  other  oflicers  for  the  Court  for  China 
are  authorized  to  be  paid  <lurin<jr  their  absences  from  China,  and  if  so 
it  is  assumed  that  dijildinutic  and  consular  officers  wouhl  also  be 
entitled  to  the  post  allowances  while  absent  from  the  country  to 
which  the^  are  assigned. 
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The  act  of  July  1,  1918,  40  Stat.,  635,  makes  available  the  post 
allowances  to  diplomatic  officers  "  regardless  of  whew  Stationed  and 
to  the  officers  of  the  United  States  Couit  for  China." 

The  original  post  allowance  for  diplomatic  and  consular  officers 
was  provided  by  the  act  of  July  1,  10 IG,  39  Stat..  261,  but  subse- 
quently it  was  provided  by  the  act  of  April  16, 1918,  40  Stat.,  528, 
as  follows: 

''To  enable  the  President,  In  his  discretion  and  In  accordance  with 
such  regulations  as  he  may  prescribe,  to  make  special  allowances, 

during  pendency  of  existing  war  and  for  six  months  after  its  termi- 
nation, by  way  of  additional  compensation  to  consular  and  diplo- 
matic officers  in  belligerent  countries  and  countries  contiguous  thereto, 
including  China  and  the  officers  at  Hongkong,  Saigon,  Tsingtau, 
Dairen,  and  Yladivostok  in  order  to  adji&  their  oflfoial  income  to 
the  ascertained  cost  of  living  at  the  posts  to  which  Uiey  may  be 
assigned.** 

The  specific  purpose  of  this  enactment  is  as  stated  ''by  way  of 
additional  compensation,"  although  its  basis  may  be  "the  ascertained 
cost  of  living  at  the  post  to  which  they  may  be  assigned,''  and  ac- 
cepting it  as  additional  compensation  there  would  appear  no  reason 
why  it  should  not  be  payable  to  the  officer  otherwise  entitled  thereto, 
whether  present  or  absent  from  the  official  station,  so  long  as  he 
holds  that  official  position,  and  if  the  regulations  which  the  act 
authorizes  to  be  prescribed  have  not  otherwise  directed  the  post  allow- 
ance is  payable  accordingly. 

The  regulations  prescribed,  if  any,  have  not  been  submitted,  and 
it  is  not  to  be  understood  as  here  determined  whether  they  are  in 
•  pursuance  of  the  enactment.  If  the  officers  make  claims  beyond 
what  yon  believe  such  regulations  authorize,  the  claims  should  be 
submitted  to  the  auditor  for  settlement  with  the  right  to  obtain  revi- 
sion by  this  office  as  in  other  cases. 


LSAYSS  OV  AB8BH0S— OOHTIKUOTJS  SEBVXCS  VVBBS  SBVXBAL  AX' 

P0I1IXM£IIT8. 

Service  of  an  onployee  of  tlie  QovmmNiit  under  several  dllleraot  appointments 
or  employments,  eadi  taking  effect  immediately  on  tiie  next  sacceedinc 
baslness  day  after  termination  of  the  last  one,  constltataB  conttaraoos 

service  within  the  meanln?  of  statutes  requiring  employees  to  serve  con- 
tinuously in  order  to  be  entitled  to  leave  of  absence. 

Oomptroller  Warvlok  to  the  8eeretar7  of  War,  Januiy  1S»  IMl; 

By  indorsement  of  January  8  I  have  your  request  for  decision  as 
to  the  leaye  status  of  Mrs.  Katherine  L.  Butterworth,  an  em|>loyee  of 
the  depot  quartermaster  at  Philadelphia,  Pa. 
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The  employee's  seirioe  Teeord  is  sUled  as  follows: 

August  28,  1919,  appointed  temporary  derk;  October  81,  1919, 
senrioes  terminated  on  account  of  lack  of  work;  Noyember  1,  1919, 
appointed  clerk;  July  10,  1920,  services  terminated  on  account  of 
lack  of  work;  July  12, 1920  (July  11,  1920,  was  Sunday),  appointed 
temporary  clerk ;  and  still  serving  under  that  appointment. 

The  only  question  for  decision  is  whether  the  termination  of  the 
employee's  services  and  immediate  reemployment  on  the  next  suc- 
ceeding business  day  constitutes  such  a  break  in  her  service  as  to 
make  it  not  continuous  under  the  statutes  requiring  continuous  service 
in  order  to  be  entitled  to  leave  of  absence. 

I  am  of  opinion  that  such  changes  in  the  conditions  of  employ- 
ment are  merely  details  incident  to  administration  and  do  not  affect 
the  substantial  rights  of  employees. 

You  are  advised  that  the  employee  in  question  has  a  leave  status  of 
continuous  service. 


BSTZBSIISHT  07  T&EASU&Y  CEATUICATSB  OV  nrSSBTSDntl. 

Bunlngs  derived  as  frandilM  tax  tnm  Federal  rewrve  banks  may  properly  be 
applied  to  the  retirement  of  ontstandlag  Treasnrj  certificates  of  Indebted- 
ness under  provisions  of  section  7  of  the  act  of  December  23,  1913.  38 
Stilt.,  2r>8.  authori/iiip:  their  us-f>  !n  redaction  of  the  ** ootatandlng  bonded 
iodebtediiess  **  of  the  United  istates. 

Comptroller  Warwick  to  the  Seoretazy  of  the  Treaiarj,  Janaaxy  It,  1981: 

I  have  your  letter  of  January  4,  1921,  relative  to  whether  you 
would  be  authorized  to  apply  the  net  earnings  derived  as  franchise 
tax  from  Federal  reserve  banks  to  the  retirement  of  outstanding 
Treasury  certificates  of  indebtedness  under  the  provisions  of  section 
7  of  the  act  of  December  23,  1913,  38  Stat.,  258.  This  statute 
provides: 

"The  net  earninjjs  derived  by  the  United  States  from  Federal 
reserve  banks  shall,  in  the  discretion  of  the  Secretary,  be  used  to 
■upplement  the  gold  nwrve  held  agtinat  outetandinR  tfnited  States 
notes,  or  shall  he  applied  to  the  reduction  of  the  outstanding  bonded 
indelttedness  of  the  T^niterl  States  under  regulations  to  be  prescribed 
by  the  Secretary  of  the  Treasury." 

The  distinction  between  bonds  and  certificates  of  indebtedness 
issued  by  the  United  States  is  largely  in  name  and  maintains  mainly 
because  of  the  period  for  which  they  are  respective\y  issued,  a  bond 
being  issued  for  a  period  of  time  usually  in  excess  of  five  years  and 
a  certificate  of  indebtedness  for  a  lesser  period,  usually  not  more 
than  one  year.  The  differences  in  this  respect  may  appear  from  the 
provisions  Of  sections  1  and  5  of  the  act  of  April  24, 1917,  40  StaL, 
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85.  They  are  equally  obligations  and  securities  of  the  United  States 
and  are  so  defined  in  section  5413  of  the  Beviscd  Statutes  with  respect 
to  forgeries,  frauds,  etc.  They  are  equally  indebtednesses  of  the 
United  States  bearing  interest  and  I  should  conclude  that  it  is  in  this 
sense  that  tho  term  is  used  in  the  statute  cited,  the  act  of  December 
23,  1913.  I  should  not  understand  that  the  word  "  bonded was 
used  in  that  statute  in  the  narrow  sense  of  a  limitation  to  bonds  as 
generally  expressed  but  in  the  broader  meaning  of  obligations  of  the 
Ctevernment  arising  from  borrowed  moneys  so  as  to  distintpiish  them 
from  obligations  otherwise  at  isinL^  A  distinction  does  exist  between 
them  with  respect  to  issuing  duplicates  by  reason  of  the  plain  limita- 
tion of  such  statute  to  bonds,  but  this  does  not  necessarily  conipt'l 
observing  a  similar  distinction  in  all  matters  relating  to  them.  In 
substance  they  are  of  the  same  nature. 

I  have  accordingly  to  advise  you  that  the  earnings  from  the  re- 
serve banks  may  properly  be  applied  to  the  retirement  of  certificates 
of  indebtedness. 


WA&  BXUC  OOKPIHSATIOH  TO  SHZXtTSB  KBH  OV  TSB  COAST  OVABU 

OV  THE  SSTIBBD  LIST. 

0[iiinltaneousIy  with  the  nrnrnmnpiit  of  tlio  right  to  wnr  rl'jk  cotapeiisatlon 
for  (lisnliility  retired  eiiliste*!  uu'ii  of  the  ("<»)ist  Gnnnl  inusf  renounce  their 
status  on  the  retired  list  and  thus  abnndun  nil  rijrht  to  retired  pay  in  order 
to  be  entitled  to  receive  the  war  risk  couiiHjnsation,  and  once  they  have 
elected  to  recelTe  the  compensation  by  ranouidng  status  as  enllstsd  meo 
on  (be  retired  list,  tbey  can  not  under  existlns  law  thereafter  revert  to  the 
retired  list 

OemvtroUer  WanHek  to  the  Seeretsry  of  the  TreaiuTj,  Jwuaj  It,  IMl; 

I  have  your  letter  of  December  29,  1920,  referring:  to  the  case  of 
Jacob  P.  Smith,  who,  on  Auf^ust  31,  1017,  as  surf  man  in  the  Coast 
Guard  operating  as  part  of  the  Nav}',  in  accordance  with  law, 
was  retired  with  pay  at  the  rate  of  (75  per  cent  of  $09)  $oi.7<i  per 
month,  and  requestinrr  deriyion  of  the  followinix  questions: 

1.  Has  the  Coast  Guard  authority  to  stoj)  payment  of  retirement 
pay  to  a  retired  enliste<l  man  of  the  Coast  Guard  in  order  to  allow 
him  to  take  advantage  of  coiiipeiisation  under  the  war  risk  act,  the 
man  retaining  his  status  on  the  retired  list? 

2.  In  the  case  of  Jacob  P.  Smith,  if  stoppage  of  retirement  pay  and 
the  payment  of  the  compensation  referred  to  in  lieu  thereof  lie  made, 
may  the  Coast  (iuard  resume  payments  to  liim  on  the  retired  pay 
rolls  of  the  Coast  (Juard  at  any  time  in  the  future  tiiat  his  disability 
rating  might  be  reduced  so  tliat  his  compensation  payments  l)ecome 
less  than  his  retirement  pay,  provi<ling  he,  at  such  time,  eiect6  to 
receive  retired  pay  in  lieu  of  the  compeusation  ? 
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Iix  this  case  the  Director  of  the  Bureau  of  War  Risk  Insurance, 
by  letter  dated  October  4,  1920,  addressed  to  Cknnmandant,  United 
States  Coast  Guard,  said : 

"A  disability  rating  has  been  supplied  effective  in  this  case  as  soon 
as  you  advise  the  Bureau  the  total  amount  of  retirement  pay  paid  to 
this  man,  and  the  hennning  and  ending  dates  of  payments  from  the 
U.  S.  Coast  Guard  Service.  InddentaUy,  yon  are  advised  that  Mr. 
Smith  has  formally  elected  to  receive  compensation  under  the  war  - 
risk  act  instead  of  his  retirement  pay  from  your  office.  *  *  *  As 
soon  as  you  advise  retirement  payments  have  Imm  discontinued  by 
your  ollice,  compensation  will  be  awarded  to  above  subject  providing 
payments  as  follows : 

^$95  per  month  from  Sept.,  1917,  to  Apr.  23,  1920, 

^^$100  per  month  from  Apr.      1920,  oontinuing  indefinitely." 

Compensation  lor — 

"disability  rcsultinjj;  from  })ersonal  injury  suffered  or  disease  con- 
tracted in  the  line  of  duty  bv  any  commissioned  officer  or  enlisted 
man,  or  by  any  member  of  the  Army  Nurse  Corps  (female)  or  of 
the  Navy  Nurse  Corps  (female)  when  employed  in  the  active  service 
under  the  War  Department  or  Navy  Department,'* 

is  authorized,  and  the  rates  of  such  compensation  are  prescribed  by 
Article  III,  sections  800  to  81S,  of  the  war  risk  insurance  act  of  Oc- 
tober 6, 1917, 40  Stat,  405,  as  amended  by  the  acts  of  June  26, 1918, 
40  Stat,  611,  and  December  24,  1919,  41  SUt.,  373,  effective  April 
6, 1917. 

Section  812,  40  Stat,  406  and  618,  is,  in  part,  as  follows: 

"That  compensation  under  this  Article  shall  not  be  paid  while 
the  person  is  in  receipt  of  service  or  retirement  pay." 

Section  1  of  the  act  of  March  3, 1891,  26  btat,  1082,  provides: 

^  That  hereafter  no  pension  shall  be  allowed  or  paid  to  any  officer, 

noncommissioned  officer,  or  private  in  the  Army,  Navy,  or  Marine 
Corps  of  the  United  iStates,  either  on  the  active  or  retired  list." 

In  the  World  War  the  United  States  Government  provided  three 
forms  of  financial  protection  for  its  fighting  forces  and  their 
families: 

1.  Allotments  and  allowances. 

2.  Compensation,  in  cases  of  officers  and  enlisted  men  in  active 
senrice,  for  death  or  disability  incurred  in  the  line  of  duty  and  not 
caused  by  their  own  willful  misconduct 

8.  Government  insurance. 

On  pages  2  and  8  of  an  official  bulletin  issued  in  July,  1918,  by  the 
Treasury  Department,  Huroau  of  War  Risk  Insurance,  under  the 
heading  Compensation,"  are  the  following  statements: 

**This  compensation  is  the  modern  American  substitute  for  the 
pension.  •  *  *  Compeoaatioii  for  death  and  disability  should  be 

•MM*— ai—Toc  tr— M 
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dearly  distinguished  from  the  Government  insurance  protection, 
which  is  entirely  separate.'' 

Sections  10  and  11  of  the  act  of  December  24,  1919,  41  Stat.,  372, 
374,  provide; 

"  Sec.  10.  *  *  *  That  section  301  of  the  War  Risk  Insurance  Act, 
as  amended,  shall  be  deemed  to  be  in  effect  as  of  April  6,  1917 :  Pro- 
videdj  however,  That  before  oompensation  thereunder  shall  be  paid 
there  shall  first  be  deducted  from  said  sum  so  to  be  paid  the  amount 
of  any  payments  such  person  may  have  received  by  way  of  gratuities 
or  payments  under  pension  laws  in  force  and  existence  between  April 
6, 1917,  and  October  6, 1917." 

"  Sec.  11.  ♦  ♦  ♦  That  section  302  of  the  War  Kisk  Insurance  Act 
as  amended  shall  be  deemed  to  be  in  effect  as  of  April  6, 1917:  Pro- 
mded,  That  any  person  who  is  now  receiving  a  gratuity  or  pension 
under  existin^r  law  shall  not  receive  compensation  under  this  Act 
unless  he  shall  first  surrender  all  claim  to  such  gratuity  or  pension." 

The  retired  pay  which  Smith  has  been  receiving  since  September 
1, 1917,  is  neither  "gratuity  "  nor  "  pension  "  within  the  meaning  of 
the  war  risk  insurance  acts.  I  fiiud  nothinnr  in  said  acts  or  in  other 
acts  of  Congress  which  repeals  the  act  of  March  8, 1891,  which  pro- 
hibits the  allowance  or  payment  of  pension  to  an  enlisted  man  on  the 
retired  list.  Inasmuch  as  the  term  compensation,"  as  used  in  the 
war  risk  insurance  acts,  has  been  declared  to  be  a  "  substitute  for  the 
pension,"  the  allowance  or  payment  of  such  compensation  prior  to  the 
date  the  claimant  renounced  his  status  on  the  retired  list  and  elected 
to  receive  the  compensation  is  prer  hided  by  said  act  of  March  3, 1891. 

Tour  questions  are  answered  as  follows: 

1.  The  retired  enlisted  man,  simultaneously  with  the  acquirement 
of  the  right  to  the  war  risk  compensation  must  renounce  his  status  on 
the  retired  list  and  thus  abandon  liis  rights  to  retired  pay. 

2.  After  the  retired  enlisted  man  has  elected  to  receive  the  oompen- 
sation and  has  acquired  the  legal  right  to  receive  such  compensation 
by  renouncing  his  status  as  an  enlisted  man  on  the  retired  list,  he  can 
not  under  existing  law  thereafter  revert  to  the  retired  list. 


TBBMZVAnOH  OOVT&AOTI. 

Wbere  the  Governiuent  enters  into  a  terminutiou  coutruct  the  purpose  of  which 
is  to  make  a  final  acconotlng  between  the  CtoTemment  and  the  cootnctor 
onder  the  original  contract,  in  order  to  fix  a  definite  snm  and  to  provide 

for  final  disposition  of  all  material  on  hand  as  fall  satisfaction  €t  any  and 
all  claims  or  demands  which  the  contractor  may  have  jyrowing  out  of  or 
Incident  to  the  original  contract,  there  is  no  nutliority  to  r»'op»>n  such  final 
accounting  and  settlement  under  the  termination  contract  for  the  purpose 
of  reforming  the  original  contract  to  correct  an  alleged  mistake  In  the 
acoonnting  procenes  whlcii  may  have  forn^  the  basis  of  the  final  settle- 
ment, hut  the  termination  contract  most  be  taken  as  representing  the  In- 
tention of  the  parties  at  the  time  it  was  made,  the  rights  of  the  partlea  to 
be  determined  by  it. 
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]le«isioa  by  Comptroller  Warwick,  January  13,  1921: 

The  American  Multigraph  Co.  applied  October  27,  1920,  for  revi- 
sion of  the  action  of  the  Auditor  for  the  War  Department  in  disallow- 
ing by  certificate  dated  September  21,  1020,  its  claim  No.  583543.  for 
$1,248.39,  under  contract  dated  September  11,  1910.  terminjitinir  oon- 
tract  No.  P-15708-3756-A,  dated  September  30,  1918,  for  manufac- 
turing and  furnishing  5,000,076  Mark  IV  detonating  fuses. 

The  said  contract  of  September  11,  1819,  provides,  among  other 
things,  as  follows: 

"3.  The  United  States  shall  forthwith  pay  to  the  Contractor  the 
sum  of  Seventy  Eight  Thousand  One  Hundred  Ten  and  35  /100  Dol- 
lars (Jr78,llo.35)  in  full  and  final  compensation  for  all  arti«  les  or  work 
delivered,  and  for  all  services  rendered  and  all  expenditures  incurred 
bj  the  Contractor,  under  the  original  contract,  and  in  the  full  satis* 
faction  of  any  and  all  claims  or  demands  in  law  or  in  equity,  which 
the  contractor,  his  successors,  representatives,  agents  or  assigns,  may 
have  growing  out  of  or  incident  to  said  original  contract:  and  said 
contractor  hereby  expressly  agrees  that  sucli  settlement  when  made 
shall  constitute  a  complete  termination  of  every  question  or  claim, 
legal  or  equitable,  liquidated  or  unliquidated,  by  or  on  behalf  of  the 
Contractor,  pertaining  to  or  growing  out  of  said  original  contract." 

"7.  The  United  States  hereby  sells  to  the  Contractor  all  of  the 
property  specified  on  Schedule  'B'  hereto  annexed.  Delivery  of 
said  property  shall  be  made  to  the  Contractor  promptly  after  the 
execution  of  this  agreement.  Allowance  in  favor  of  the  United 
States,  has  been  miule  for  said  property  as  per  item  two  of  the 
award." 

Schedule  ^B**  referred  to  in  paragraph  7,  and  attached  to  the 
contract,  is  as  follows : 

"The  following  property  in  the  claim  of  The  American  Multi- 

Saph  Company  on  Contract:  P-15708-3756-A  passes  to  and  becomes 
e  property     the  (^)ntractor  upon  the  settlement  of  this  contract: 

"(a)  12,8^40^  Lbs.  Hrass  Kod. 
"(b)  325,000  I.bs.  Brass  Rod." 

The  claimant  alleges  that  the  cash  consideration  named  in  para- 
graph 3  and  item  (a)  in  Schedule  "  B  *'  are  erroneous,  resulting  from 
ft  mutual  mistake  of  fact  in  the  making  of  the  contract  in  that  it  has 
since  been  discovered  through  the  examination  of  certain  accounts 
that  said  item  (a)  should  have  read  8,048  pounds  brass  rods ;  and 
claimant  seeks  now  to  have  this  contract  reformed  by  making  this 
change  in  Schedule  "  B  ^  and  in  consequence  thereof  adding  to  the 
cash  consideration  named  in  paragraph  3  the  amount  of  this  claim. 

Paragraph  7  provides  for  the  present  sale  and  prompt  delivery 
by  the  United  States  to  the  contractor  of  certain  material,  the  situs 
of  which  is  not  stated  but  which  iS  referred  to  in  Schedule  "  B  "  as 
"in  the  claim  of  The  American  Multigraph  Co.  on  Contract: 
P»1570a-^756-A"— the  original  contract  This  daim  is  not  ineor- 


Digitized  by  Google 


610  DSGISIOl^S  OF  THE  GOMFTBOLLBB. 


poratpd  in  this  contract,  and  the  reference  to  it  can  serre  no  other 
purpose  than  to  identify  the  particuhir  material  listed  in  Schedule 
"B"  for  the  purpose  of  delivery  to  the  contractor  in  accordance 
with  para«rraph  7. 

The  execution  of  this  contract  appears  to  have  been  finally  com- 
pleted on  September  2G.  1919.  by  the  approval  of  the  Claims  Board. 
The  undertakin<r  in  paragraph  7  was,  therefore,  to  deliver  promptly 
after  tliat  date  the  material  specified  on  Schechde  "  B."  If  the  mate- 
rial was  not  so  delivered  within  a  reasonable  time  after  September  26, 
1919.  tliere  was  a  breach  of  the  contract;  but  this  is  not  alleged. 
Had  there  been  such  short  deliver}',  and  hy  reason  tliereof  it  had 
been  discovered  that  tlie  amounts  of  material  stated  in  Schedule 
"B"  had  been  erroneously  copied  from  the  said  claim,  evidence  of 
this  fact  mi<j:ht  have  formed  the  basis  for  reformation  of  the  contract 
on  the  ground  of  a  mutual  mistake  by  substituting:  for  the  amount 
in  Schedule  "  B  "  the  correct  amount  as  stated  in  the  claim,  on  the 
ground  that  that  was  in  fact  the  amount  intended  by  the  parties  to 
be  inserted  in  Schedule  "  B."  The  effect  of  such  reformation,  how- 
ever, would  be  that  there  had  been  in  fact  no  short  delivery  and 
hence  no  breach;  but  it  would  not  have  resulted  in  any  chan<xe  in 
paragraph  3,  for  it  would  not  follow  therefrom  that  any  mistake 
had  been  made  in  the  statement  in  that  paragraph  of  the  amount  to 
be  paid  by  the  United  States  to  the  contractor. 

This,  however,  is  not  what  the  appellant  contends  for.  Instead  it 
appears  to  l)e  appellant's  contention  that  paragraph  7  contemplated 
not  a  delivery  of  material  by  the  United  States  to  the  contractor  as 
set  forth  therein,  but  a  mere  relinquishment  by  the  United  States  of 
title  to  material  already  in  the  possession  of  the  contractor;  that  by 
some  mistake  or  series  of  mistakes  in  accounting  or  computation,  or 
both,  which  occurred  in  the  preliminary  negotiations  the  amount  of 
material  to  which  title  was  thus  to  be  relinquished  was  erroneously 
stated  in  Schedule  "B";  and  that  therefore  Schedule  "B"  should 
now  be  changed  by  substituting  for  the  amount  stated  therein  the 
amount  which  would  have  been  stated  therein  if  the  alleged  mistakes 
of  accounting  or  computation  had  not  been  made;  and  further  that 
the  amount  of  the  cash  consideration  named  in  paragraph  3  be  in- 
creased by  the  amount  of  Hiis  claim,  which  is  alleged  to  be  the  value 
of  the  material  represented  by  the  difference  between  the  amount 
stated  in  Schedule  B  "  and  the  amount  which  it  is  now  contended 
should  have  been  stated  therein. 

It  seons  to  me  that  this  .would  be  the  substituting  of  a  new  and 
entirely  different  agreement  for  the  one  expressed  in  this  written  con- 
tract, rather  than  the  mere  reformation  of  that  instrument  by  the 
correction  of  an  error  therein  arising  through  a  mutual  mistake  ol 
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fact  But  wliateTer  it  would  be,  it  certainly  would  not  be  the  refor- 
mation of  a  contract  as  this  office  has  heretofore  understood  and  ap- 
plied that  term. 

The  purpose  of  this  contract  of  September  11, 1919,  as  recited  in 
it  was  to  terminate  the  original  contract  and  snbslitute  this  con- 
tract in  lien  thereof  and  of  ^^any  and  all  claims  and  demands  of 
every  nature  whatsoeyer  arising  or  which  may  arise  out  of  said 
original  contract" 

In  paragraph  8  a  cash  consideration  moving  from  the  Government 
to  the  contractor  is  agreed  upon  as  full  and  final  compensation  under 
the  original  contract  and  full  satisfaction  of  all  claims  and  demands 
of  every  nature  growing  out  of  or  incident  to  said  original  contract. 
How  this  particular  sum  was  arrived  at,  or  what  it  represented, 
other  than  that  it  was  the  amount  agreed  upon  between  the  parties 
as  the  cash  consideration  for  the  termination  of  the  original  con- 
tract, is  not  stated.  As  the  matter  was  one  of  negotiation  between 
the  parties  at  the  time,  it  was  not  material  or  necessary  to  state  how 
the  amount  was  arrived  at  All  that  was  material  was  that  it  was 
the  amount  agreed  upon  for  this  purpose,  and  it  was  not  necessary 
that  anything  else  should  be  stated  in  the  contract  in  reference  thereto. 

It  is  true  there  is  physically  attached  to  the  contract  a  paper  dated 
September  6, 1919,  entitled  Award,"  in  which  the  amount  $78,110.86 
is  set  forth  as  the  balance  due  contractor,"  being  evidently  tiie  net 
difference  betweoi  certain  credit  and  debit  items  set  fortii  in  the 
paper.  This  paper  appears  to  embody  a  part  of  the  preliminary 
negotiations  which  resulted  in  the  contract,  but  it  is  not  incorporated 
in  the  contract  or  by  reference  therein  made  a  pari  of  it  A  mistake 
which  may  have  been  made  in  this  paper,  or  in  prior  negotiations  the 
results  of  which  are  embodied  in  this  paper,  is  not  a  mistake  made 
in  this  contract;  and  it  is  not  claimed  that  the  amount,  $78,110.85, 
expressed  in  paragraph  8  is  not  Uie  very  amount  which  the  parties 
to  the  contract  understood  to  be  expressed  and  intended  to  express 
in  it  when  the  contract  was  made. 

The  claimant  contends  that  the  alleged  mistakes  of  fact  occurred 
in  certain  accounting  processes  which  resulted  in  the  amounts  stated 
in  Schedule  B."  Schedule  ^  B,"  however,  refers  to  these  amounts 
as  representing  *^  property  in  the  claim  of  the  American  Multigraph 
Co.  on  contract:  P-107O8-8766-A"— the  so-called  original  contract. 
Consequently,  those  mistakes  must  have  occurred  in  that  claim,  and 
if  reformation  is  to  be  had  it  must  first  be  applied  to  that  claim,  and 
it  would  not  be  possible  otherwise  to  make  such  reformation  appli- 
cable to  this  contract.  But  all  claims  of  every  nature  whatsoever 
arising  out  of  said  original  contract  (except  that  all  articles  or  work 
delivered  and  accepted  on  or  before  Sept  11,  1919,  were  to  be 
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paid  for  in  accordance  with  said  original  contract,  and  the  present 
claim  does  not  relate  to  any  such  articles  or  work  so  delivered  and 
accepted)  have  been  expressly  released  by  the  claimant  and  are  there- 
fore not  now  subject  to  leformation. 

The  very  essence  and  purpose  of  this  contract  of  Septembor  11, 
1919,  was  to  make  a  final  accounting  between  the  Government  and  the 
contractor  under  the  original  contract  and  to  make  final  settlement 
thereof  accordingly.  But  if  the  accounting  and  settlement  so  made 
are  to  be  opened  up  for  the  correction  of  mistakes  (granting  that 
they  were  mistakes)  which  occurred  in  accounting  procesf?es  carried 
out  under  the  original  contract  prior  to  the  conclusion  of  this  settle- 
ment contract,  on  the  ground  that  but  for  such  mistakes  the  terms  of 
this  settlement  contract  would  have  been  different,  then  obviously 
the  element  of  finality  both  in  the  accounting  and  the  settlement 
under  the  original  contract  effectually  disappears,  and  the  main  pur- 
pose of  this  contract  is  frustrated.  Witliout  regard  to  whether  mis- 
takes of  accounting  had  occurred — and  it  is  not  necessary  or  rea- 
sonable to  assume  that  such  mistakes  could  not  have  occurred — there 
appears  to  be  no  doubt  that  the  contract  of  September  11,  1919,  as 
it  now  appears,  in  fact  represented  the  intention  of  the  parties  at 
the  time  it  was  made,  and  the  rights  of  the  parties  must  therefore  be 
sought  under  it.  If  the  contract  has  not  been  performed,  the  remedy 
is  as  for  a  breach,  and  not  by  way  of  reformation* 

The  action  of  the  auditor  is  affinned. 


oomcvTAiiojr  op  aations— navy  nurse  cokps  (fexals)  oh  hos- 
pital SHIPS. 

The  average  cost  value  of  a  ration  In  kind  to  tlie  crew  of  a  hospital  ship  for 

the  Inst  precedinff  quarter  forms  the  base  upon  which  porrpntn'^^e  increases 
shall  be  compute<l  and  added  to  fix  the  commutation  value  of  a  ration  for 
members  of  the  Nurse  Corps  (female)  of  the  Navy  according  to  the  capacity 
of  the  hoepltal  ship  on  which  serving.  It  is  permissible  to  estimate  the 
cost  each  month  and  the  narses  credited  with  ccnamnted  rations  based  en 
that  OOSt,  any  difference  between  the  amount  during  the  flrst  two  months 
and  the  amount  payable  as  shown  by  the  completed  provision  rettim  at  Oie 
end  of  the  quarter  to  be  adjusted  by  necessary  credit  or  checkage. 

Assistant  Comptroller  Voree  to  the  Seeretsry  of  the  Havy,  Janvary  14,  IMl: 

I  have  your  letter  of  December  30, 1920,  referring  for  decision  the 
question  presented  by  the  Chief  of  Bureau  of  Supplies  and  Accounts, 
as  follows: 

*'  1.  It  is  noted  that  the  comi^troller  has  decided  that  the  com- 
muted ration  value  for  nurses  servinnr  on  board  hospital  ships  is  to  be 
based  on  the  actual  cost  of  the  ration  on  board  tne  Teraei.  In  the 
opinion  of  S.  and  A.  the  only  practicable  basis  for  such  commutatiaii 
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is  the  average  cost  of  the  crew's  ration  for  the  last  preoeding  com 

pleted  quarter. 


would  he  nocossiiiT  to  base  the  commutation  on  tlie  cost  of  suV)sist<»nce 
of  the  general  mess  during  that  quarter.  An  estinuited  cost  mi^ht 
be  calculated  at  the  end  of  each  month,  and  nurses  credited  with 
oonunuted  rations  based  on  this  cost,  any  difference  between  the 
amount  paid  during  the  first  two  months  and  the  amount  payable  as 
shown  hv  the  completed  provision  return  at  the  end  of  the  quarter 
to  be  adjusted  hv  necessary  credit  or  chockage. 

"  3.  Army  Kegulations  i212,  as  amended  by  Changes  90  state  that 
*The  ration  of  members  of  the  Nurse  Corps  on  duty  in  hospital 
will  be  commuted  at  the  rate  applicable  to  patients  therein.' 

**4.  It  is  requested  that  tlie  comptroller  be  asked  to  decide  whether' 
the  cost  of  ration  referred  to  in  his  decision  is  the  cost  of  the  crew's 
ration  or  the  cost  of  the  patients*  ration,  as  the  computation  could  be 
made  on  either  basis  with  equal  facility,  and  also  whether  the  pro- 
cedure described  in  paragraphs  1  and  8  of  this  letter  will  fulfill  the 
requirements  of  law/' 

The  Army  regulation  quoted  in  the  decision  of  November  18,  1920, 
27  Comp.  Doc.  474,  authorizes  commutation  of  rations  to  uienibers 
of  the  Xurse  Corps  of  the  Army  "  at  tlie  rates  applical>le  to  patients." 

The  commuted  ration  value  for  the  patients  in  an  Army  hospital 
is  the  actual  cost  of  an  oflicial  Army  ration  at  the  time  and  place  of 
the  partictdar  hospit;il  })his  the  percentage  increase. 

In  the  decision  of  November  18,  1920,  it  was  held  that  the  mem- 
bers of  the  Nurse  Corps  of  the  Navy  were  entitled  to  the  same  com- 
mutation of  rations  as  were  the  members  of  the  Nurse  Corps  of  the 
Army.  To  give  practical  application  of  the  Army  regulations  to 
the  Xavy  it  was  held  that  the  actual  cost  to  the  Government  of 
an  ofiicial  Navy  ration  at  the  time  and  jdace  in  question"  was  to 
be  the  basis  upon  which  the  percentage  increase  was  to  be  computed 
in  fixing  the  commute>i  ration  value  for  the  members  of  the  Nurse 
Corps  of  the  Navy. 

As  contemplated  by  the  Army  regulation  a  patient's  ration  has 
a  ** commuted"  yalue  not  an  "actual  cost"  value,  and  it  is  only 
upon  an  "actual  cost"  value  that  the  regulations  authorisse  a  per- 
centage increase.  It  is  quite  evident,  therefore,  that  the  value  of 
a  patient's  commuted  ration  may  not  be  taken  as  the  basis  for  com- 
puting the  percentage  increase  in  arriving  at  the  commuted  value 
of  the  ration  for  the  members  of  the  Nurse  Corps  of  the  Army. 

For  this  same  reason  the  actual -cost  value  of  a  ration  in  kind  to 
the  crew  of  a  hospital  ship  should  be  the  base  upon  which  the  per- 
centage increase  should  be  taken  in  arriving  at  the  commuted  value 
of  a  ration  for  the  members  of  the  Nurse  Corps  of  the  Navy  serving 
on  a  hospital  ship. 


which  a  ship  is  in  commission  it 
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Yoa  are  advised  that  the  method  of  determining  the  average  cost 
of  the  crew's  ration  during  the  quarter  as  indicated  in  paragraphs 
1  and  2  of  the  bureau^s  letter  quoted  hereiii  is  in  accord  with  the 

holding  in  said  decision. 


9ATB  OV  OOHI&ACTS  IN  DETEBMINING  DATE  FOE  FINAL  COMPLSIIOS 

UVDSE  LIQUIDATEI)  I)A]£AQ£  CLAUSE. 

Where  a  contract  proTides  for  completloii  wltbin  a  certain  number  of  days  or 
months  ** after  date  of  the  contract**  wtthont  mention  of  any  apedltodi 

date  for  commencement  of  the  work,  and  also  provides  for  liquidated  dam* 
ages  for  e;ich  (lay's  dolny  beyond  the  date  for  completion,  the  "  date  of 
the  contract,"  from  which  the  time  for  performance  and  date  for  I'lnal 
completion  must  be  determined,  is  the  date  stated  In  the  contract  and  not 
the  date  of  ezecntlon  or  aisning. 

Decision  by  Comptroller  Warwick,  January  14,  1821: 

The  New  York  Yacht,  Launch  &  Enpfine  Co.  applied  September 
21,  1920,  for  a  revision  of  the  action  of  the  Auditor  for  the  Navy 
Department  in  settlement  No.  187833  dated  September  8,  1920,  dis- 
allowing its  claim  for  the  remission  of  so  much  of  the  liquidated 
damages  assessed  by  the  Navy  Department  under  contracts  29555, 
35548,  and  88429  as  equaled  the  nimiber  of  days  intervening  between 
the  dates  shown  on  the  contracts  as  the  dates  of  their  execution  and 
the  dates  on  which  the  contracts  were  actually  signed  by  the  contract- 
ing officer  of  the  Government. 

The  auditor  stated  the  reasons  for  his  disallowance  as  follows: 

^The  contracts  in  question,  covering  construction  of  boats  for  the 
Navy  Department,  provided  for  delivery  of  ail  boats,  except  ten  (10) 

under  contract  29555,  witliin  a  stated  number  of  days  or  months 
*  after  the  date  of  the  contract.'  Contract  29555  provided  for  deliv- 
ery of  ten  (iU)  of  the  twenty  (20)  boats  therein  contracted  for  by 
January  1,  1918,  but  it  appears  that  in  view  of  the  representations 
of  tlie  contractor  that  this  was  a  mutual  mistake,  the  Secretary  of 
the  Navy  authorized  an  interpretation  of  the  contract  'to  require  de- 
livery of  three  boats  within  six  inontlis  and  one  boat  each  ten  days 
thereafter  until  twenty  boats  were  (klivered.'  The  question  as  to 
whether  or  not  this  change  in  the  provisions  for  delivery  was  war- 
ranted and  legal,  as  well  as  the  question  of  an  apparent  overpayment 
on  public  bill  42276,  first  quarter  1919,  contract  35548,  will  be  priven 
consideration  in  the  audit  of  the  accounts  of  the  disbursing:  officer 
who  made  the  payments  under  these  contracts,  this  settlement  being 
limited  to  tlie  (juestion  raised  by  the  claimant  company." 

"It  is  claimetl  by  the  contractor  that  tlie  due  date  for  deliveries 
should  have  been  determined  from  such  date  as  the  contracting  offi- 
cer of  the  Navy  Department  signed  the  contracts  rather  than  from 
the  typewritten  date  on  the  contracts,  and  this  claim  is  based  on  a 
ruling  of  the  Comptroller  of  the  Treasury  in  a  previous  case  on  the 
same  point.   21  (Jomp.  Doc.,  60.   It  appears  that  the  decision  re- 
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ferred  to  aboT«  was  based  on  the  theory  that  until  the  contract  was  . 

signed  by  the  contract inir  otricer  of  the  (lovernment  there  was  no 
contract  Dindinfr  on  tho  Ciovfrnnient  or  the  contractor. 

"It  is  noted,  ho\ve\>»r.  that  this  ruliiijL;  was  not  followed  by  the 
Comptroller  in  later  decisions,  but  that  the  later  decisions  follow  the 
rule  laid  down  in  case  of  the  United  States  vs.  Steamship  Company, 
239  U.  S.,  88,  wherein  it  was  held  that  a  contractor  is  not  relieved, 
by  reason  of  the  fact  that  the  contract  is  not  in  the  form  required 
by  statute,  of  the  obligation  he  has  assumed.  23  Comp.  Dec,  117,  and 
24  Comp.  Dec,  534,  777.  The  rule  now  followed  appears  to  be  tliat 
there  is  a  contract  binding  on  the  contractor  with  tne  acceptance  by 
the  Government  of  the  contractor's  bid. 

"  In  each  of  the  cases  in  question  the  bid  of  the  contractor  had  been 
accepted  by  the  (Jovernment  prior  to  the  typewritten  date  shown  on 
the  contract,  and  there  was.  therefore,  n  contract  binding:  on  the 
contractor  prior  to  the  date  sliowii  on  the  contract.  Ilowc\cr,  it 
could  hardly  be  assumed  thai  it  was  the  intention  of  the  parties 
that  the  contract  time  for  delivery  should  begin  with  the  acceptance 
of  the  bid,  but  it  can  lie  assumiMl  that  it  was  the  intention  of  the 
parties  to  have  tlie  time  for  delivery  begin  at  some  future  time  to 
be  agreed  upon.  The  contracts  were  siirned  by  tlie  contracting  com- 
pany without  protest,  so  far  as  the  evidence  discloses,  and  the  dates 
of  the  contracts  were  clearly  .^hown  thereon.  It  must,  therefore,  be 
held  that  the  date  of  the  contracts  for  the  purpose  of  determining 
the  time  for  delivery  is  that  shown  on  the  contracts,  and  as  those 
dates  have  been  used  in  determining  the  dates  for  delivery,  the  claim 
is  disallowed." 

The  question  for  decision  arising  in  this  case  is  the  date  of  the 
contract  J  upon  which  the  date  of  completion  of  the  work  depends, 
whether  from  the  date  as  expressed  in  the  body  of  the  contracts  or 
whether  from  some  other  and  snlisequent  date,  as  tlic  actual  date  of 
signing  the  formal  contracts  by  the  contracting  officer  of  the  Gov- 
ernment which  is  alleged  to  have  been  subsequent  to  the  date  ex- 
pressed in  the  body  of  the  contracts. 

Contracts  Nos.  29555,  25548,  and  38429,  which  bear  date,  respec- 
tively, April  16,  1917,  March  5, 1918,  and  June  5,  1918,  were  entered 
into  by  the  claimant  company  with  the  Paymaster  General  of  the 
United  States  Navy,  acting  under  the  direction  of  the  Secretary  of 
the  Navy^  for  and  in  behalf  of  the  United  States,  for  the  construc- 
tion of  several  boats  described  as  submarine  chasers,  harbor  tugs,  and 
pilot  boats,  to  be  delivered  at  various  times  within  a  givtn  number  of 
days  or  months  ^  after  the  date  of  the  contract." 

It  appears  of  record  as  respects  contract  29555  that  the  bid  was 
opened  March  31,  1917,  notice  of  award  giyen  April  6,  1917,  and 
that  it  bears  date  as  of  April  IC,  1017:  as  respects  contract  36548, 
that  bid  was  opened  February  18,  1918,  telegraphic  notice  of  award 
given  February  23,  1918,  and  that  it  t>ears  date  as  of  March  5,  1918; 
and  as  respects  contract  38429,  that  bid  was  opened  May  21,  1918, 
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telegraphic  notice  of  awerd'  given  May  28, 1918,  and  that  it  htm 
date  as  of  June  5, 1918.  The  contracts  provided  that  for  each  day's 
delay  beyond  the  contract  time  of  completion  for  each  boat  liqni* 
dated  damages  should  be  assessed  at  the  rate  of  $50  per  day.  It  also 
appears  of  record  that  -the  first  described  contract  was  returned  to 
the  administrative  department,  executed  by  claimant  May  8,  1917, 
the  so< ond,  March  13, 1918,  and  the  third,  June  15, 1918. 

The  Navy  Department  reports  that  there  is  no  record  of  the  date 
the  contracts  were  actually  signed  by  the  Paymaster  General  of  the 
Navy,  but  the  department  states  that  in  submitting  claim  for  the 
remission  of  accrued  damages  the  contractor  accepted  the  date  writ- 
ten in  the  contracts  as  the  dates  from  which  the  contracts  were  to  ran 
and  computed  the  delajw  arising  from  failure  to  complete  the  con- 
tracts within  the  contract  period  accordingly.  In  acting  on  the 
claims  the  department  based  its  computations  on  the  same  dates. 
Tjie  parties  themselves,  both  the  contractor  and  the  Goveniment's 
agents,  at  the  time  the  contracts  were  made  and  immediately  follow- 
ing their  completion,  tlms  appear  to  have  nnderstood  and  accepted 
the  date  as  written  in  the  body  of  ^the  contracts  as  the  date  from 
which  the  contracts  were  to  run,  and  such  date  was  accepted  by  them 
as  the  basis  for  the  computation  of  damages -arising  from  delay  in 
their  completion. 

Appellant  in  support  of  his  contention  that  time  for  completion 
should  run  from  date  of  actual  signing  of  contracts  by  the  contract- 
ing officer  of  the  Government  relies  upon  decision  of  this  office  in 
21  Comp.  Dec,  GO,  wherein  it  was  held  that  a  contract  provision 
that  the  work  shall  be  commenced  "within  five  days  from  date  of 
notice  of  award  "  and  completed  in  a  stated  number  of  days  there- 
after was  not  elTective  unless  a  binding!;  and  elF^  ctive  contract  was 
perfected  within  five  days  after  notice  of  award.  It  was  held  that 
the  time  for  completion  was  contingent  on  the  making  of  a  mutually 
binding  contract  within  the  five  days  from  date  of  notice  of  award. 

The  principle  of  that  decision  is  not  applicable  here.  In  the 
present  case  there  was  no  time  fixed  for  the  commencement  of  the 
work  covered  by  the  contracts,  but  only  that  the  work  should  Ije 
completed  within  a  designated  time  "after  date  of  contract.''  The 
date  which  the  contracts  bear  is  the  date  recognized  by  both  the 
contractor  and  the  administrative  office  at  the  time  they  were  exe- 
cuted and  inini('<li:it('ly  following  their  completion.  There  is  no 
record  of  the  dates  wlu  n  the  contracts  were  actually  signed  by  the 
Paymaster  General,  but  it  is  assumed  that  he  signed  tliem  immedi- 
ately on  their  return  executed  by  the  contractor.  It  is  not  shown 
that  there  was  any  unusual  or  unnecessary  delay  between  the  dates 
the  contracts  bear  and  the  dates  they  were  returned  to  the  adminis- 
trative office  signed  by  contractor,  but  if  there  was  any  delay  it  waa 
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the  fault  of  the  daimant  and  not  of  the  Government  and  offers  no 
warrant  for  an  extension  of  time  for  completion  on  that  account. 

A  contract  certainly  can  be  made  for  work  to  be  done  within  a 
given  number  of  dajs  from  a  fixed  date  whether  it  be  the  date  of 
the  contract  or  other  clearly  stated  date.  The  date  of  contract  is  the 
date  stated  in  it  and  not  the  date  it  was  finally  signed.  It  has  not 
the  meaning  that  would  be  given  if  **  date  of  execution  "  or  date  of 
"  had  been  the  words  used. 

It  is  not  shown  whether  or  not  claimant  beg^an  work  prior  to  the 
dates  the  contracts  were  actually  signed  by  the  Paymaster  General. 
If  he  did  it  suggests  another  reason  for  the  view  that  it  was  the  « 
intention  of  ail  parties  that  the  contract  periods  were  to  run  from 
the  dates  expressed  in  the  contracts.  At  any  rate,  upon  the  facts 
and  under  the  circumstances  appearing  the  claim  now  asserted  must 
be  disallowed. 

The  action  of  the  auditor  is  affirmed. 


ff»^"»  niSOHASeXD  FOR  ILLNESS  OR  INJURY  Dl  FORXZOK  POBT— &X> 

TV&H  10  UHITSD  8IATXB. 

Pnnrlglons  of  secdon  4S81,  Revleed  Statates,  as  amended  by  the  act  of  December 
21,  1896,  80  Btat.,  759,  relative  to  tbe  expenses  of  retarning  to  the  United 

SfatPs  seamen  <lls<'harged  on  account  <>f  injury  or  illness  incnparitnting 
them  for  service,  is  not  applicable  to  seamen  of  foreign  uatioaality  who 
shipped  on  an  American  vessel  in  a  foreipn  jtort. 

OoBptioller  Warwl0k  to  the  Sooretaxy  of  State,  Jaaamry  14,  19S1: 

I  haTe  jour  letter  of  January  10  requesting  decision  whether  the 
provisions  of  section  4581  Revised  5^tatutes,  as  amended  by  the  act 
of  December  21, 1898,  30  Stat,  759,  relative  to  the  expenses  of  return 
to  the  United  States  of  a  seaman  discharged  on  account  of  injury 
or  illness  incapacitating  him  for  service  is  applicable  to  a  seaman 
of  foreign  nationality  who  shipped  on  an  American  vessel  in  a  for- 
eign port  and  if  so  whether  such  a  seaman  should  be  furnished  trans- 
portation to  the  United  States  or  to  the  foreign  port  of  shipment. 

The  provision  in  question  reads : 

''If  any  consular  officer,  when  discharging^  any  seaman,  shall  neg- 
lect to  require  the  payment  of  and  collect  tne  arrears  of  wages  and 
extra  wages  required  to  be  paid  in  the  case  of  the  discharjre  of  any 
seaman,  he  shall  be  accountable  to  the  United  States  for  the  full 
amount  thereof.  The  master  shall  provide  any  seaman  so  discharged 
with  employment  on  a  vessel  agreed  to  by  the  seaman,  or  shall  pro- 
vide him  with  one  month^s  extra  wages,  if  it  shall  be  shown  to  the 
satisfaction  of  the  consul  that  such  seaman  was  not  dischfirged  for 
neglect  of  duty,  incompetency,  or  injur}'  incurred  on  the  vessel. 
If  the  seaman  is  dischnr«rcd  by  voluntary  consent  l>efore  tlie  consul, 
be  shall  be  entitled  to  his  wages  up  to  the  time  of  his  discharge,  but 
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not  for  any  further  period.  If  the  seaman  is  discharged  on  aoeonnt 

of  injury  or  illness,  incapacitatin^r  him  for  service,  the  expenses  of 

his  maintonance  and  return  to  tlx^  T'nited  States  shall  1»p  p:iid  from 
the  fimd  for  the  maintenance  and  transportation  of  destitute  Ameri- 
can seamen." 

This  section  was  fuilher  amended  by  section  19  of  the  act  of 
Man  li  4.  1015.  38  Stat.,  1185,  but  said  amendment  is  not  material  to 
the  question  here  })resentedj 

It  is  noted  that  the  act  of  December  21,  189S,  in  which  the  pro- 
vision now  under  consideration  was  first  enacted,  is  an  ad  for  the 
,  protection  of  "American  seamen  "  and  it  has  been  held  that  every 
sailor  on  an  American  vessel  is  an  "American  seaman''  re<xardles.s  of 
his  nationality.  The  Laura  M.  Lunt^  170  Fed.  Kep.,  204.  But  the 
provision  is  not  for  transportation  to  place  of  shij)ment  or  to  such 
place  as  the  seaman  may  elect,  but  for  the  expenses  i>f  "return  to 
the  United  States.''  Under  this  authorization  transportatit»n  can  l)e 
furnished  only  to  a  })ort  of  the  United  States  and  a  seanuui  can  not 
be  returned  to  the  United  States  unless  he  shipped  from  tlie  United 
States.  Therefore,  since  the  law  provides  only  for  "return  to  tlie 
United  States"  it  does  not  authorize  payment  of  the  ex|)enses  of 
transportation  of  a  discharg^ed  seaman  of  foreign  nationality  who 
shipped  on  an  American  vessel  in  a  foreign  port. 


BETIBED  ENLISTED  MEK  OF  THE  A&MY  COKMISSIONED  STJ&IHG  TKl 

WAS. 

As  conditions  precedent  to  W\up,  entitled  to  the  retired  pay  nnd  allownncos  of 
warrant  ofilctTs.  under  provisions  of  tlie  act  of  .Tune  4,  l!»"jn,  41  Stat.,  786. 
enlisted  men  of  the  Army  must  have  been  coniniis.sioned  ei liter  lu  the 
Officers'  Reserve  Ck>rps  or  In  the  temporary  forces  of  the  United  States 
and  most  have  served  In  the  actual  performance  of  dnty  under  the  oom- 
mlsslon  some  time  between  April  6. 1017,  and  November  11, 191& 

De<tfiloA  by  Atflistant  Comptroller  Foree,  January  14,  19S1; 

Presly  HoUiday,  quartermaster  ser«j^eant,  retired,  ai)plied  December 
22,  1920,  for  revision  of  the  action  of  the  xVuditor  for  the  \\  \\y  l)ej>art- 
ment  in  disallowing  l)y  certificate  of  settlenu'nt  No.  2050:^,  dated 
Novemi)er  27,  1920,  his  claim  for  the  pay  and  allowances  of  a  retired 
warrant  oflicer  from  dune  4  to  November  27, 1920,  less  retired  enlisted 
pay  received  during  the  same  period. 

The  claimant  was  first  enlisted  June  19,  189^^.  in  Tnxij)  B.  lOih 
Cavalry,  and  l>v  successive  reenlistments  sei  ved  continuously  as  an 
enlisted  man  an<l  as  a  noncommissicmed  oflirer  in  various  arms  of  the 
military  service  until  January  10,  1918,  when  he  was  placed  on  the 
retired  list  as  a  (juartermaster  sei'geant,  Quartermaster  Corps.  He 
was  commissioned  as  a  captain,  Oiiicers'  Keserve  Corps,  ou  August 


Digitized  by  Google 


lOOISIONS  OF  TH£  GOMPXBOLL&B.  619 

27.  1917,  but  Trns  never  called  to  active  duty  as  a  commissioned  officer 
under  the  reserve  corps  commission. 

It  is  contended  that  by  reason  of  bein«^  commissioned  in  the  Offi- 
cers' Reserve  CorpS  and  nf)t  hiiving  been  called  to  active  duty  throujrh 
no  fault  of  his  own,  that  Ilolliday  is  entitled  on  the  retired  list  to  the 
retired  pay  and  allowances  of  a  warrant  ollicer. 

The  act 'of  June  4,  1920,  41  Stat.,  786,  provides: 

"Ketired  enlisted  men  who  have  served  honorably  as  commissioned 
officers  of  tlie  United  States  Army  at  some  time  between  April  6, 
1917,  and  November  11, 1918,  including  those  who  have  been  placed 
on  the  retired  list  during  the  World  War,  and  who  have  been  or 
may  hereafter  be  dis(  harged  from  their  temporary  commissions, 
shall  receive  the  retired  pay  and  allowances  ox  warrant  officers  on 
the  retired  list   *  * 

By  the  express  terms  of  the  statute,  the  retired  enlisted  men  who  are 
entitled  to  the  retired  pay  and  allowances  of  warrant  officers  are 
those  enlisted  men  on  the  retired  list  who  had  been  commissioned 
either  in  tlie  Ollici  rs'  Keserve  Corps  or  in  the  temporary  forces  and 
served  on  active  duty  as  commissioned  offifeis  at  some  time  during 
the  period  from  April  6,  1917,  to  November  11,  1918,  and  those  en- 
listed men  who  were  commissioned  and  served  actively  as  commis- 
sioned officers  at  some  time  during  the  period  from  April  6,  1917, 
to  November  11,  1918,  and  who  during;  the  World  War  were  placed 
on  the  retired  list  as  enlisted  men.  In  other  words,  as  conditioBB 
precedent  to  being  entitled  to  the  retired  pay  and  allowances  of  war- 
rant officers  the  retired  enlisted  man  must  have  been  onnimissioned 
and  must  have  served  in  the  actual  performance  of  duty  under  the 
commission  sometime  between  April  6,  1917.  and  November  11,  1918. 

As  both  conditions  were  not  complied  with  in  this  case|  the  action 
of  the  auditor  in  disallowing  the  claim  is  affirmed. 


XSnZCAX.  T&BATimT— COAST  OVAKS. 

Bfemliers  of  the  Coast  Guard  on  board  ▼easels  In  foreign  ports  may  be  given 
necessary  emergency  medical  treatutent  by  private  physicians  in  cases 

whore  fnich  treatment  nm  not  bo  {rlvoii  by  tlio  osf ublislnMl  jifrondea  of  the 
Public  Health  Sorvict'  and  char;:e(l  to  (ho  aii|)r(i|>rialions  for  (lie  service, 
iroucbers  for  which  may  be  forvvurUod  Ihruugh  the  CoiiiinuuUuut  of  the 
Coast  Onard  to  the  Soigeon  Qenerai  of  the  Public  Health  Senrioe  for  hia 
approval  and  payment 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  January  14,  1881: 

I  have  your  letter  of  January  7,  1921,  as  follows: 

"  There  is  transmitted  herewith  voiiclier  in  favor  of  the  Army  and 
Navy  stores.  TvinL'"ston.  Jamnica,  in  the  sum  of  $32.  roverin*?  cash 
payment  ioi  medical  bei  vices  rendered  three  members  oi  tW  crew  of 


Digitized  by  Google 


620  DECISIONS  OF  THE  COMFTROLLER. 

« 

the  Coast  Guard  cutter  Both/well^  May  1, 1920,  en  route  from  Norfolk, 
Virginia,  to  San  Diego,  California,  with  all  papers  pertinent  thereto. 
"In  view  of  the  fact  that  these  men  were  sufTering  from  disabilities 

incurred  in  line  of  duty,  that  no  medical  oflTicer  vt^s  attached  to  the 
Bothwcll^  together  with  tho  fact  that  as  their  services  were  required 
on  that  vessel,  the  coinnianding  officer  authorized  the  treatment,  you 
are  requested  to  advise  this  omc%  whether  or  not  the  voucher  can  be 
paid,  and  if  so,  from  what  appropriation." 

These  enlisted  men  of  the  United  States  Coast  Guard  were  entitled 
to  such  medical  treatment  from  the  United  States  Pnblie  Health 
Service  as  is  provided  for  in  the  respective  regulations  of  thoee 
services. 

Paragraph  397  of  Begnlations,  Hospital  and  Belief  Stations, 
United  States  Public  Health  Service,  1920,  provides  for  oai-patieDt 
treatment  at  Public  Health  Service  stations,  and  that — 

"  AVhen  ai).solutely  necessary  in  case  of  serious  injuiy  or  ilhiess 
the  temporary  attendance  of  a  physician  may  be  procured  b^'  the 
commanding  oiBcer  of  a  Coast  Grtiard  vessel,  who  shall  inunediately 
report  his  action  to  the  district  supervisor,  forwarding  as  part  of 
this  report  the  statement  of  the  attending  physician  certifyug  the 
necessity  for  immediate  treatment  required.  Vouchers  on  proper 
forms,  duly  certified  by  said  commanding  officer  and  receipted  by  the 
person  rendering  the  oill,  shall  be  forwarded  to  the  district  super- 
visor." 

•Corresponding  provision  for  procuring  temporary  emergency  medi- 
cal relief  by  commanding  officers  of  vessels  is  made  by  article  2803 
(2)  of  the  Coast  (hiard  Regulations,  1920. 

You  do  not  state  the  specific  question  for  decision.  I  understand 
the  question  to  be  whether  the  expense  of  medical  treatment  of  these 
seamen  at  a  foreign  port  stands  upon  the  same  footin<j  as  r('<:ards  the 
liability  of  the  United  States  and  availability  of  Public  Health  Serv- 
ice  appropriations  as  other  like  expense  incurred  at  ports  of  the 
United  States,  and  if  not,  whether  any  Coast  (iuard  appropriation 
is  chargeable  with  the  expense.  Decision  will  be  limited  to  these 
qucistions. 

Neither  paragraph  397  of  the  Public  Health  Service  Regulations 
nor  article  '2803  (2)  of  the  Coast  Guard  Regulations  distinguishes 
between  foreign  and  home  ports  in  this  respect.  They  provide  for 
the  procuring  of  necessary  emergency  medical  treatment  of  members 
of  the  Coast  (iuard  by  private  physicians  in  cases  where  such  treat- 
ment can  not  be  given  by  the  established  agencies  of  the  Public  Health 
Service.  No  substantial  distinction  can  be  made  between  the  pro- 
curing of  such  service  in  a  foreign  port  and  in  a  home  port  at  which 
there  is  no  such  agency. 

In  this  connection  I  find  that  paragraph  407  of  the  Public  Health 
Service  Regulations  makes  similar  provision  for  emergency  medical 
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treatment  for  officers  and  seamen  on  vessels  of  the  Coast  and  Geodetic 
Survey  with  the  express  provision  that  the  paragraph — 

"shall  not  be  construed  to  aiithorizo  relief  at  the  expense  of  the 
Public  Health  Service  in  foreign  ports  or  in  poiits  of  the  Philippine 
Islands." 

The  absence  of  any  such  provision  in  the  refjulation  for  the  Coast 
Guard  indicates  that  no  such  restriction  of  the  ri^rht  to  medical 
service  of  members  of  that  or*;anization  is  contemplated  by  the 
regulation,  and  it  will  be  so  construed  by  this  office. 

Paragraph  397  hereinbefore  quoted  provides  that  report  sliall  be 
made  and  voucher  forwarded  to  the  district  supervisor  of  the  Public 
Health  Service.  Foreign  ports  are  not  within  the  jurisdiction  of  any 
district  supervisor  so  that  strict  compliance  with  this  part  of  the 
regulation  may  not  l)e  practicable,  but  paragraph  391)  provides  for 
the  forwarding  of  bills  for  emergency  treatment  to  the  Surgeon 
General  for  his  approval  and  payment.  I  see  no  reason  why  tlie 
vouchers  may  not  be  forwarded  through  the  Commandant  of  the 
(^oast  ^luard  to  the  Surgeon  General  of  the  Public  Health  Service 
for  his  approval  and  payment.  These  are  mere  matters  of  adminis- 
tration and  do  not  affect  the  riglit  given  by  lawful  regulation  to 
t  hese  members  6t  the  Coast  Guard  to  the  medical  treatment  now  in 
question. 


9nTAL  TUATXSMT— AUET  OWWICMBM, 

In  order  to  entitle  officers  of  tbe  Army  to  reiinbiiraeiiieiit  for  expendltnm  made 
for  dental  treatment  by  clTiUan  dentlats,  It  must  be  shown  that  an  Anny 
dentist  was  not  available,  that  the  treatment  was  not  reqnlred  for  a 

chronic  complaint  and  by  a  specialist,  tlinf,  In  the  abscnoi'  (>f  a  traumatic 
Injury,  only  tlio  nioi-o  plastic  and  iiH'X|n'iisiv»'  materials  (ir  i>Iiit('S  wore  nsed, 
and  that  the  einploynient  of  the  civilian  dentist  was  by,  or  by  auiiiurity  of, 
the  conmmndfnu  offirer. 

Seoiilon  by  Comptroller  Warwick,  January  15,  1921: 

Van  R.  Vestal,  cai)tain.  United  States  Army,  rttired,  applied 
December  2.  livjn,  for  revision  of  the  action  of  tiic  Auditor  for  the 
War  Department  in  disallowing  by  ccrtilicatc  of  setticnu-nt  Xo, 
7532ii(),  dated  ()ctol)er  '2'2,  his  claini  f<ir  renni)ursement  of 

^'•^3.50  paid  to  a  civilian  (l»'ntist  for  dental  treatment  secured  during 
the  period  August  9  to  Ortol  er  21>.  1019,  while,  as  a  first  lieutenant, 
on  duty  a^  assistant  professor  of  military  science  and  tactics,  Los 
Angeles  City  High  Sdiools,  I^kks  Angeles,  Calif. 

It  is  evidenced  that  the  claimant  on  August  9,  1919,  was  stationed 
as  assistant  professor  of  military  science  and  tactics  in  Los  Angeles, 
C  alif.,  when  aliscesses  recurred  at  the  roots  of  his  teeth,  and.  as 
no  Arm^  dentist  was  ou  duty  m  Los  Angeles,  a  civilian  dentist, 
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who  Capt.  Vestal  alleges  to  be  the  third  best  on  the  Pacific  coast, 
was  employed  by  him  on  his  own  initiative  and  without  prior 
authorization  from  the  Surgeon  General  to  treat  the  teeth.  In 
addition  to  treating  the  pathological  condition  of  the  teeth,  gold 
inlays  were  placed  in  the  upper  and  right  molar  and  left  cuspid; 
cast  base  crowns  were  placed  on  the  upper  right  first  and  second 
bicuspids;  the  upper  right  lateral  and  central  were  extracted  and 
replaced  by  a  bridge  from  the  upper  right  cuspid  where  it  was 
anchored  by  a  case  inlay  to  the  upper  left  central  and  lateral  incisors 
by  means  of  cast  base  porcelain  crowns ;  and  the  upper  right  bicuspid, 
the  left  central  and  lateral,  and  the  lower  right  cuspid  were  treated 
and  filled.  The  resultant  expense  of  $303.50  it  is  claimed  should 
be  borne  by  the  Government. 

The  controlling  statute,  the  act  of  July  11,  1919,  41  Stat.,  121, 
provides : 

'  "*  *  *  for  medical  care  an<l  treatment  not  otherwise  provided 
ioi'j  including  care  and  subsistence  in  private  hospitals,  oi  officers, 
enlisted  men  and  civilian  employees  of  the  Army  of  ap|)licants  for 
enlistment  and  prisoners  of  war  and  other  persons  in  military  cus- 
tody or  confinement,  when  entitled  thereto  by  law,  regulation,  or 
contract:  Proriz/cd  fvrthe7\  That  this  phall  not  apply  to  offioer!=;  and 
enlisted  men  wlio  are  treated  in  private  hospitals  o^  by  civilian  physi- 
cians while  on  fiirlou<^h    *  * 

Circular  letter  No.  126,  ofTice  of  the  Sur<^eon  General,  War  Depart- 
ment, issued  March  6, 1919,  reads,  in  part,  as  follows: 
**  Subject :  Kepair  of  dental  disabilities. 

"1.  In  cases  of  dental  dLsabl/ifj/  due  to  traumntic  77^ jury  incurred 
in  the  line  of  duty.,  it  is  the  policy  of  the  War  Department  to  pro- 
vide suitable  repair  therefor  entirely  at  public  expense,  incluains 
gold  fillings  or  inlays,  or  crown  and  oridge  work,  when  the  same  is 
necessary.  This  policy  operates  in  time  of  peace  as  well  as  in  time 
of  war,  and  upon  oflirers  as  well  as  upon  enlisted  men. 

**2.  In  cases  of  dental  disnh'/Uti/  otherwise  incurred: 

•*(a)  As  to  ofiicers :  The  Government  supplies  only  the  more  plastic 
and  inexpensive  materials  or  plates,  and  does  not  Ornish  gratis  gold 
or  platinum,  or  provide  crown  and  bridge  work. 

*^(b)  As  to  enlisted  men:  In  time  of  peace  the  same  policy  sot- 
erns  as  for  officers  under  para<rrap]i  2a  :  in  time  of  war,  the  policy 
indicated  in  para<rraph  1  api)lie.s,  i)ro\  idcd  that  the  Government 
undertakes  only  such  degree  of  repair  as  will  restore  mastication  dur- 
ing the  probable  period  of  military  service,  and  will  not  supply 
bridges,  crowns^  gold  fillings,  and  other  costly  work  when  plates  and 
the  less  expensive  grades  of  work  will  meet  the,  temporary  needs." 

The  Surgeon  General  refused  to  approve  payment  for  this  ti^at- 
ment  and  stated,  March  6,  1920,  that  had  prior  authorization  been 
requested  it  would  have  been  denied  in  view  of  the  extensive  char- 
acter of  the  treatment  required  and  its  great  cost,  and  that  recom- 
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mendation  probably  would  have  been  made  to  higher  authority  for 
the  aasigmnent  of  Oapt.  Vestal  to  a  station  where  the  services  of  an 
Aimy  dentist  ooiild  have  been  secured. 

Officers  of  the  Army  are  entitled  by  law  to  necessary  dental  care 
and  treatment  by  the  Medical  Department  of  the  Army,  and,  when 
on  duty,  by  regulation  (A.  R.  1476)  where  Army  dental  oflSoers  are 
not  available,  they  are  entitled  under  certain  limitations  therein 
named  to  dental  treatment  by  civilian  dentists  at  the  expense  of  the 
United  States.  As  conditions  precedent  to  reimbursement  for  ex- 
penditures made  for  dental  treatment  by  civilian  dentists  it  niiiHt  be 
shown  that  an  Army  dentist  was  not  available;  that  the  trciitiiient 
was  not  required  for  a  thronic  c<»nipliiint  and  by  a  specialist;  that, 
in  the  absence  of  a  traimiatic  injury,  only  the  more  plastic  and  inex- 
pensive ni:it(Mi:ds  or  plates  were  used:  and  that  the  «'in})loyniont  of 
the  civilian  dentist  was  by,  or  by  authority  of,  the  commanding 
officer. 

The  facts  in  the  instant  case  did  not  fulfill  the  conditions  precedent. 
The  treatment.  accordin<r  to  the  officer's  own  statement,  was  for  a 
chronic  complaint  without  the  prior  authorization  of  the  Sur«Z('wn 
General:  the  civilian  dentist  was  not  employed  b}'  the  professor  of 
military  science  and  tactics,  tbe  commanding  officer:  and  the  char- 
acter of  the  materials  use<l  does  not  substantially  conform  to  that  sup- 
plied at  Government  expense  to  officers  of  the  Army  and  by  Army 
dentists. 

On  revision  the  action  of  the  auditor  is  affiirmed. 


SBF08XT8  An  BSDIPOSZTS  BT  KEIHSTATBI)  EXPL0TES8  VmOk  SS- 

TntllflllT  ACT. 

• 

If  Government  employees  desire  the  benefits  of  the  rettrement  act  of  May  22, 
1020,  41  Stat..  G14.  upon  reinstatement  or  transfer  to  the  classif1«Ml  civil 
service,  an  application  should  be  made  by  the  employee  for  credit  for  all 
prior  service  since  August  1,  1920,  and  after  such  application  lias  been 
granted  by  tlie  OommisaUmer  of  Pautona  fhe  employee  ahaU  be  directed 
to  deposit  with  any  CtoTernment  depoeltory  wheierer  he  may  be  located  to 
the  credit  of  the  Treasurer  of  the  United  States  the  sums  required  to  be 
deposited  or  redeposited  by  the  retirement  act  to  the  credit  of  th<'  retire- 
ment and  disability  fund,  and  to  forward  to  the  Commissioner  of  I'ensions 
the  duplicate  of  the  certificate  of  deposit  issued  therefor  togetiier  with  the 
grant  of  the  application  for  eenrice  credit 

Comptroller  Warwick  to  the  Secretary  of  the  Interior,  January  15,  1921: 

I  receiTed  January  13,  1921,  your  letter  of  January  5,  1921,  sub- 
mitting proposed  reflations  directing  that  all  moneys  deposited  or 
redeposited  by  reinstated  emi)loyees  under  the  provisions  of  sections 
10  and  11  of  the  retirement  act  of  May  22, 1920, 41  Stat.,  614,  should 
MSOa"*— 21— VOL  27  11 
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be  "  forwarded  to  the  Commissioner  of  Pensions,  Washinfrton.  D.  C, 
who  will  transmit  the  same  to  the  Treasurer  of  the  United  States 
throiifrh  the  dislmrsinL^  clerk  for  the  payment  of  pensions  for  credit 
to  *the  civil  service  retirement  and  disability  fund.'" 

The  act  of  May  22,  1920,  directs  that  upon  transfer  of  an  employee 
from  an  unclassified  status,  or  upon  reinstatement  of  a  former  em- 
ployee, credit  for  past  service  after  the  date  of  the  act,  "shall  be 
granted  only  upon  deposit  with  the  Treasurer  of  the  United  States 
of  the  amount  of  such  deductions  with  interest  as  provided  in  this 
act  as  would  have  been  made  for  the  periods  of  actual  service,  or 
part  thereof,  for  which  credit  is  to  be  given,  but  such  interest  shall 
not  be  computed  for  periods  of  separation  from  the  service,"  and 
also  directs  where  an  employee  on  separation  from  the  service  has 
been  refunded  retirement  deductions  "that  all  money  so  returned  to 
an  employee  must  be  redeposited  with  interest  before  such  employee 
may  derive  any  benefit  under  the  provisions  of  this  act,  upon  rein- 
statement or  transfer  to  a  classified  position." 

The  reason  for  requiring  the  deposits  and  redeposits  to  be  for- 
warded to  the  Commissioner  of  Pensions  is  stated  to  be  because 
"the  Bureau  of  Pensions  alone  maintains  a  record  of  the  {xiyment 
of  refunds  under  the  provisions  of  the  retirement  act,  and  it  would 
seem  that  a  record  of  deposits  and  redeposits  siiould  likewise  be 
kept  in  this  bureau."  The  direction  of  the  act  to  make  such  de- 
posits is  as  a  preliminary  to  claiming  credit  for  past  service  ren- 
dered or  claiming  any  benefits  under  the  provisions  of  said  act. 
The  regulation  submitted  makes  no  provision  as  to  the  manner  of 
the  employee  making  application  for  such  credits.  This  necessarily 
must  be  preliminary  to  directing  any  such  deposits  and  assuming 
that  it  is  the  jurisdiction  of  the  Commissioner  of  Pensions  to  grant 
such  applications  the  proper  procedure  would  be  in  connection 
with  such  granted  application  to  direct  the  deposits  involved.  It 
would  not  be  a  desiral)le  procedure  to  have  the  deposits  physically 
transmitted  to  an  administrative  office,  the  Commissioner  of  Pen- 
sions, and  then  deposited  througii  a  disbursing  clerk,  such  amounts 
coming  not  alone  from  Washington  but  elsewhere.  The  direction 
of  the  act  is  tliut  deposits  shall  be  made  with  tlie  Treasurer  of  the 
United  States.  accordingly  would  be  practicable  upon  the  grant 
of  the  r.pplicatioTi  for  the  crediting  of  service  that  a  direction  be 
made  thereon  for  tlie  employee  to  deposit  with  sucli  (Jovernment 
depository  wherever  he  may  be  to  the  cretlit  of  the  Treasurer  of 
the  United  States  to  be  placed  to  the  credit  of  the  retirement  and 
disability  fund,  and  forward  to  the  Commissioner  of  Pensions  the 
duplicate  of  the  certificate  of  deposit  issued  therefor  by  the  de- 
pository, together  with  the  grant  of  the  application  for  vservice 
credit.   The  grant  of  the  application  may  be  made  in  duplicate  so 
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as  to  enable  the  employee  to  retain  a  copy  for  his  own  purpose  and 
return  one  to  the  Commissioner  of  Pensions  as  suggested  above.  I 
suggest  the  above  as  a  proper  procedure,  and  do  not  approve  that 
submitted  by  the  proposed  regulations. 


On-VOVSXK  ABUmOlUL  7AT  VOE  BITUmOV  BITOVB  mJMTMXBT^ 
miBTSD  Xn  OV  TSSSBIS  XK  ALAWrAlff  WATUa. 

A  vessel  of  the  United  States'  operating:  In  Alaskan  waters  and  touching 
Alaskan  porta  Is  not  *'  on  service "  within  the  nieanlnK  of  section  1422, 
Revised  Statotea,  as  amended,  anthoriziug  commaudiug  officers  of  veaaelfl 
on  service  to  detain  enlisted  men  in  the  aervice  for  a  period  begrood  tlMlr 
enUatmoit  until  the  vessel  on  whidi  they  belong  shall  return  to  an 
Atlantic  or  Pacific  port  and  authorizing  payment  ct  one-foorth  additional 
pay  for  the  period  of  detention* 

Asslstent  Comptroller  Verse  te  Oapt.  0.  H.  Inm,  ValteA  Males  Oeast  Gaaxi, 
Janaaiy  17,  IMl: 

I  have  your  letter  of  December  17,  1920,  requesting  decision 
whether  you  are  authorized  to  pay  attadied  voucher  for  one-fourth 
additional  pay  in  favor  of  B.  F.  Dibb,  chief  electrioiany  United  States 
Coast  Ghiard. 

It.  appears  that  Dibb  enlisted  on  May  25, 1919,  for  one  year  and 
that  when  his  enlistment  expired  on  May  24,  1920,  hei  was  serving 
on  the  Coast  €Kiard  cutter  Algonqym  in  Alaskan  waters;  that  his 
enlistment  was  oompulsorily  extended  for  the  benefit  of  the  service 
to  June  80,  1920,  as  shown  by  certificate  of  his  commanding  officer, 
as  follows: 

<<This  is  to  certify  that  the  enlistment  of  R.  F.  Dibb,  C.  E.,  was 

compulsorily  extended  by  the  commanding  officer  of  the  Algonquin 
for  the  benefit  of  the  service,  from  May  25,  1920,  to  June  30,  1920." 

Section  1422,  Revised  Statutes,  as  amended  by  act  of  March  8, 
1875, 18  SUt,  484,  provides: 

^  That  it  shall  be  the  duty  of  the  commanding  officer  of  any  fleet, 

squadron,  or  vessel  acting  singly,  when  on  service,  to  send  to  an 
Atlantic  or  to  a  PjuMfic  pf)rt  of  the  United  States,  as  their  enlist- 
ment may  have  occurml  on  either  the  Atlantic  or  Pacific  Coast  of 
the  United  States,  in  some  public  or  other  vessel,  all  petty-oflicers 
and  persons  of  inferior  ratings  desiring  to  go  there  at  the  expiration 
of  their  terms  of  enlistment,  or  as  soon  thereafter  as  may  be,  unless, 
in  his  opinion,  the  detention  of  such  persons  for  a  longer  period 
should  be  essential  to  the  public  interests,  in  which  rjise  he  may  detain 
them,  or  any  of  them,  until  the  vessel  to  which  they  belong  shall  re- 
turn to  such  Atlantic  or  Pacific  port.  ♦  *  and  that  all  persons 
who  shall  be  so  detained  bey^ond  their  terms  oi  enlistment  *  •  • 
ah^ll  receive  for  the  time  during  whirh  they  are  so  dct  aim-d  ♦  ♦  • 
nn  addition  of  one-fourth  of  their  former  pay:  *  * 
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THiether  in  the  perfonnanoe  of  peaoe-time  duties  the  benefits  of 
this  statute  would  extend  to  men  of  the  Coast  Guard  under  the  pro- 
visions  of  tiie  act  of  May  18, 1920, 41  Stat,  608,  it  is  not  now  neces- 
sary to  decide.  In  the  instant  case  the  Algonquin  was  on  duty  in 
Alajgkan  waters;  during  the  period  covered  it  was  in  Aladcan  ports 
on  several  occasions.  I  am  of  the  opinion  that  it  was  not  **  on  service  " 
within  the  meaning  of  section  1422,  Bevised  Statutes,  as  amended, 
and  the  payment  of  the  voucher  herewith  returned  is  not  authorized. 
Section  2747,  Revised  Statutes;  section  4858,  iBevised  Statutes;  act  of 
August  24, 1912,  87  Stat.,  612.  It  should  be  remarked  that  were  the 
voucher  otherwise  payable  the  certificate  of  the  commanding  officer 
is  not  sufiicient  to  warrant  allowance,  18  Comp.  Dec.,  724,  and  article 
.    4427  (15),  Navy  Regulations. 


KKEMismajm  nr  tkb  ajuct— bifxot  ov  psnzoiL  ikiiabziitt* 

Under  existing  law  there  is  no  authority  for  tiie  reeniistment  of  uu  euilsied 
man  in  the  Army  who  is  not  in  some  decree  an  eflectlTe  and  Bble4>odied 
man. 

It,  throuprb  a  mlRtnken  view  of  tbe  law,  a  soldier  wbo  is  not  an  efftH'tive  and 
able-bodifMl  man  has  been  reenlistod  on  or  after  June  4,  1020.  for  n  p»'rU.«l 
of  three  years,  payment  of  the  $00  enlistment  allowance  aiilliurized  by  the 
act  of  June  4,  1920,  41  Stat,  775,  should  be  deferred  until  the  time,  if  ever, 
he  becomes  elltoctlYe  and  able-bodied.  If  the  disability  which  existed  at 
the  time  of  such  reeniistment  continues  nntil  the  date  of  his  discharge  the 
enlistment  allowance  is  not  payable. 

OoBFtroUer  Warwlok  to  the  Ssoretaxy  of  War,  Jannaiy  17, 19S1: 

I  have  your  letter  of  January  7, 1921,  and  accompanying  papers 
wherein  is  requested  decision  of  the  question  whether  an  enlisted 
man  who,  while  undergoing  medical  treatment,  is  discharged  on 
account  of  expiration  of  term  of  enlistment  and  immediately  re- 
enlisted  for  a  period  of  three  years  under  the  provisions  of  para- 
•  •  graph  808,  Army  Regulations,  1917,  is  entitled  to  the  $90  enlistment 
allowance  provided  hy  section  27  of  the  act  of  June  4, 1920, 41  Stat^ 
775,  which  is  worded  as  follows:^ 

''Hereafter  original  enlistments  in  the  Eegular  Army  ehall  be  for 
a  period  of  one  or  three  yea  i  s  at  the  option  of  the  soldier,  and  re* 
enlistments  shall  be  for  a  period  of  three  years.  Existing  laws  pro- 
vidin<x  for  the  payment  of  three  montlis'  pay  to  certain  soldiers  upon 
reeniistment  are  neroby  repealed,  rnd  hereafter  an  enlistment  allow- 
ance equal  to  three  times  the  monthly  pay  of  a  soldier  of  the  seveutli 
grade  d^all  be  paid  to  every  soldier  who  enlists  br  reenlists  for  a 
period  of  three  years,  payment  of  the  enlistment  allowance  for  orig- 
mal  enlistment  to  be  deferred  until  honorable  discharge." 

Three  times  the  monthly  pay  of  a  soldier  of  the  seventh  grade 
is  $90. 
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The  enlistmpiits  and  reenlistments  under  this  section  should  be  iii 
accordance  witli  prior  statutes  containing  an  indispensable  condition 
that  the  person  enlisted  or  reenlisted  must  be  e£[ective  and  able- 
bodied. 

Paragraph  863,  Army  Reguhitions,  1917,  is  as  follows: 

"I^nlisted  men  of  good  character  and  faithful  service  who,  at  the 
expiration  of  their  terms,  are  underjgoing  treatment  for  iniuries 
incurred  or  disease  contracted  in  the  line  of  duty,  may  be  reenlisted 
if  they  so  elect,  and  if  the  disability  prove  to  be  permanent  tiiey 
will  subsequently  be  discharged  on  certificates  of  disability.  An 
enlisted  man  not  under  treatment,  but  who  has  contracted  in  the 
line  of  duty  infirmities  that  may  raise  a  question  of  physical  eligi- 
bility to  reenlistment,  but  not  such  as  to  prevent  his  performing  the 
duties  of  a  soldier,  may  be  reenlisted  by  authority  of  the  War  De- 
partment on  application  made  through  the  sureson  and  proper  mili- 
tary channel  in  time  to  receive  a  obcision  bdore  the  date  of  dis- 
ehuge." 

This  regulation,  word  for  word  as  here  stated,  first  appears  in 
the  published  Anoj  Begulations  as  paragraph  839,  edition  of  the 
year  1895.  It  contains  the  substance  of  a  ruling  made  September 
18, 1890,  by  the  then  Acting  Secretary  of  War  and  promulgated  in 
Circalar  No.  18,  A.  G.  O.,  on  October  6, 1890,  as  follows: 

**  1.  Kcenlistment  of  certain  enlisted  men. — Enlisted  men  under- 
ling treatment  at  the  expiration  of  their  terms  of  service  for  in- 
juries incurred  or  diseases  contracted  in  the  line  of  duty  may  be 

reenlisted  under  special  authority  from  Hie  Adjutant  Genml's 
OflRce,  The  matter  will  be  determined  by  the  ^Var  Department,  upon 
application,  forwarded  through  the  proper  military  channel,  in  time 
to  receive  a  decision  before  the  date  of  discharge.  Application  may 
be  made,  in  like  mannw,  through  the  poet  surgeon,  by  men  not  under 
treatment  but  who  may  have  contracted  innrmities  in  the  line  of 
duty  calculated  to  raise  a  question  of  physical  eligibility  to  reenlist- 
ment.** 

Under  the  provisions  of  section  11  of  the  act  of  March  16, 180fi, 
2  Stat,  134,  one  of  the  requirements  of  the  recruiting  service  of  the 
Army  was  that  persons  oilisted  or  reenlisted  should  be  effective 
able-bodied  "  at  the  time  of  such  enlistment  or  reenlistment. 

This  was  carried  into  the  Revised  Statutes  as  section  1116,  which 
is  as  follows: 

**Sec.  IIIG.  Recruits  enlisting  in  the  Army  must  be  effective  and 
able-bodied  men,  and  between  the  ages  of  sixteen  and  thirty-five 
years,  at  the  time  of  their  enlistment.  This  limitation  as  to  age. 
shall  not  apply  to  soldiers  reenlisting." 

The  requirement  of  this  section  in  respect  to  the  limits  of  age  for 
recruits  upon  their  original  entry  into  the  military  service  has  been 
modified  by  the  acts  of  March  2,  1899,  80  Stat,  978;  May  18, 1917, 
40  Stat,  78  and  81;  July  9, 1918, 40  Stat,  885;  and  August  81, 1918, 
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40  Stat.,  955:  but  its  requirement  as  to  physical  fitnoss  of  persons 
enlisted  or  reenlisted  is  still  in  force  notwithstundinfr  the  changes 
in  Army  Regrulations  since  the  year  l^iV-l.  The  rcirnlations  pub- 
lished in  that  year  were  recognized  and  continued  in  force  by  sec- 
tion 37  of  the  act  of  July  28,  1866,  14  Stat.,  337.  United  States  v. 
Phisterer,  94  U.  S.,  221.  '  Compare  with  7  Comp.  Dec,  270. 
Paragraph  929.  Army  Regulations,  1863,  provided  that  men — 

"above  the  age  of  eiglitceu  and  under  tliirty-five  years,  being  at  least 
five  feet  three  inches  high,  effective,  able-bodiecl,  sober,  free  from 
disease,  of  good  character  and  habits,  and^  with  a  competent  knowl- 

(  lire  of  the  English  language,  may  be  enlisted.  This  regulation,  so 
far  as  respects  the  height  and  age  of  the  recruit,  shall  not  exten«l  to 
musicians  or  to  soldiers  who  may  '  re-enlist,''  or  have  served  honestly 
and  faithfully  a  previous  enlistment  in  the  Army." 

Paragraph  908,  Army  Kegulationd,  1889)  is  as  follows : 

"  Anv  male  person  above  the  age  of  sixteen  and  under  the  age  of 
thirtj'-five  years,  effective,  able-bodied,  free  from  disease,  of  good 
character,  who  does  not  appear  to  be  of  intemperate  hal)its.  and  who 
has  competent  knowledge  of  the  English  language,  mav  be  enlisted, 
due  attention  bein^^  given  to  the  restrictions  in  this  article  concerning 
minors.  This  relation,  in  so  far  as  it  relates  to  ago,  shall  not  apply 
to  soldiers  who  may  re-enlist,  nor  to  those  who  have  served  honeflUy 
and  faithfully  a  previous  enlistment  in  the  Ai-my." 

The  requirement  as  to  speaking,  etc.,  the  English  language,  was 
modified  by  the  act  of  August  1, 1894,  28  Stat,  216,  and  repealed  by 
the  act  of  June  14, 1920, 41  Stat.,  1077. 

It  thus  appears  that  from  1802  until  the  date  of  the  ruling  of  the 
acting  Secretary  of  War  in  1890  it  was  uniformly  held  that  one  of 
the  qualifications  or  requisites  for  enlistment  and  reenlistment  in  the 
Army  is  that  the  person  enlisted  or  reenlisted  must  be  an  effective 
and  able-bodied  person. 

Section  7  of  the  act  of  May  18, 1917, 40  Stat,  81,  is  worded  in  part 
as  follows: 

''That  the  qualifications  and  conditions  for  voluntary  enlistment 
as  herein  provided  shall  be  the  same  as  those  prescribed  by  existing 
law  for  enlistments  in  the  Regular  Army,   *  * 

The  existing  law  as  to  physical  fitness  then  and  now  in  force  is 
section  1116  of  the  Revised  Statutes  and  that  law  is  applicable  to 
enlistments  and  reenlistments  made  under  the  provisions  of  section 
27  of  the  act  of  June  4,  1920,  It  does  not  authorize  the  reenlistment 
of  a  soldier  who  is  not  in  some  degree  an  effective  and  able-bodied 
man. 

In  various  acts  of  Congress  provision  has  been  made  for  disabled 

soldiers. 

Under  the  provisions  of  the  vocational  rehabilitation  acts  of  June 
27, 1918,  and  February  26, 1919, 40  Stat.,  617  and  1179,  as  amended 


Digitized  by  Google 


hboisioks  of  the  oomptbollbb. 


629 


by  the  act  of  July  11,  1919,  41  Stat.,  158,  every  person  enlisted,  en- 
rolled, drafted,  inducted,  or  appointed  in  the  military  forces  of  the 
United  States,  who,  since  April  7,  1917,  has  resigned  or  has  been  dis- 
charged or  furIou[;hc'd  therefroni  under  honorable  conditions,  hav- 
ing a  disability  incurrod,  increased,  or  aggravated  while  a  member 
of  such  forces,  or  later  develo])iii<i  a  disability  traceable  to  service 
with  such  forces,  and  who  is  in  need  of  vocational  rehabilitation  to 
overcome  the  haiidicap  of  such  disability,  shall  be  furnished  such 
vocational  rehal)ilitution  as  the  Hoard  for  Vocational  Education 
shall  prescril)e  and  j)rovide;  and  every  X)erson  electing  to  follow 
such  a  course  of  vocational  rehabilitation  sliall,  while  following  the 
same,  be  paid  monthly  such  sum  as  is  necessary  for  the  maintenance 
and  support  of  himself  and  of  persons,  if  any,  dcix'iiding  upon  him. 
But  the  sum  so  })aid  while  pursuing  such  course  shall  be  not  exceed- 
ing $80  per  month  for  a  single  man  without  dependents,  or  for  a 
man  with  dependents,  $100  per  month  plus  the  several  sums  pre- 
scribed as  family  allowances  under  section  204  of  Article  II  of  the 
"war  risk  insurance  act.  If  such  person  is  entitled,  under  Article 
III  of  the  war  risk  insurance  act,  to  compensation  in  an  amount  in 
excess  of  the  payments  as  above  stated,  the  Bureau  of  War  Kisk 
Insurance  shall  pay  monthly  to  him  such  additional  amount  as  may 
be  necessai-y  to  equal  the  total  monthly  compensation  due  under  said 
Article  III. 

Under  the  acts  of  March  3,  1919,  40  Stat.,  1302,  and  June  5,  1920, 
41  Stat.,  1060.  hospital  and  sanitorium  facilities  for  the  care  and 
treatment  of  discharged  sick  and  disabled  soldiers,  etc.,  are  provided. 

Your  (juestion  is  answered  as  follows: 

Paragraph  biV.],  Army  Regulations,  1917,  is  not  in  conformity  with 
existing  law.  The  law  does  not  authorize  the  reenlistment  of  a 
soldier  who  is  not  in  some  degree  an  effective  and  able-bodied  man. 
If  through  a  mistaken  view  of  the  law  a  soldier  who  is  not  an  effec- 
tive and  able-bodied  man  has  been  reenlisted  on  or  after  June  4, 
1920,  for  a  period  of  three  years  payment  of  the  $90  enlistment 
allowance  should  \)o  deferred  until  the  time,  if  ever,  he  becomes 
effective  and  able-bodied.  If  the  disability  which  existed  at  the  time 
of  such  reenlistment  continues  until  the  date  of  his  discharge  the 
enlistment  allowance  is  not  payable. 


COAST  GUARD— ADDITIONAL  FAY  OF  STTRFMEN  AND  WHEELMEN. 

BnliHrod  men  who  servpd  In  thp  Coast  Guard  during  the  period  January  1  to 
May  17,  1920,  In  the  ratings  of  No,  1  surfmnn,  whpohiian,  and  siirfnian  are 
entitled  for  the  period  so  serve<l  to  the  pay  of  boatswain's  mate,  first  class, 
chief  boatswain's  mute,  and  surftnan,  respectively,  as  established  for  said 
ratings  by  tbe  set  of  Hay  18*  1020,  41  Stat,  m. 
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AMlttant  OomptroUer  Voree  to      8e«i«taiy  of  flie  TtMtwy,  Jmamrj  18,  iMls 

I  have  your  letter  of  December  28, 1920,  requesting  decision  whether 
enlisted  men  in  the  Coast  Guard  in  the  ratinj^fs  of  No.  1  surfman, 
wheelman,  and  surfman  are  entitled  to  increases  of  pay  as  provided 
in  the  ac  t  of  May  18,  1920,  41  Stat,  603,  for  the  period  January  1  to 
May  17,  1920. 

Said  act  provides: 

"  Soo.  TliJit  commissioned  officers,  warrant  officers,  petty  officers, 
and  other  enlisted  men  of  the  Coast  Guard  shall  receive  the  same  pay, 
allowances,  and  increases  as  now  are,  herein  are,  or  hereafter  may  be 
prescribed  for  corresponding  grades  or  ratings  and  length  of  service 
in  the  Navj;  and  the  grades  and  ratings  of  warrant  officers,  chief 
potty  officers,  petty  officers  and  other  enlisted  persons  in  the  Coast 
Guard  shall  he  the  same  as  in  the  Navy,  in  so  far  as  the  duties  of 
the  Coast  Guard  may  require,  with  the  continuance,  in  the  Coast 
Guard,  of  the  grade  of  surfman,  whose  base  pay  shall  be  $70  per 
month:  •  ♦  •> 

The  same  act  provided  for  new  and  increased  base  rates  of  pay  for 
the  enlisted  men  of  the  Nav}'  commencing  January  1,  1920.  By  rea- 
son of  the  assimilation  the  enlisted  men  of  the  Coast  Guard  l)ecaine 
entitled  to  the  pay  thus  prescribed  for  the  enlisted  men  of  the  Navy, 
based  on  correspondin*::  grades  or  ratings  and  length  of  service," 
and  tlie  grades  and  ratings  of  enlisted  men  in  the  Coast  (niard  were 
made  the  same  as  in  the  Navy,  except  in  the  case  of  surfman,  which 
was  continued  with  a  fixed  base  pay  of  $70  per  month. 

Pursuant  to  tlie  provisions  of  said  act  the  Secretary  of  the  Treas- 
ury issued  General  Order  No.  43,  effet  tive  from  May  18,  1920,  amend- 
ing articles  816  and  817  of  the  Coast  Guard  ReguhUions  so  as  to  con- 
form with  the  Navy  grades  and  ratings.  That  general  order  declared 
that  the  Coast  Guard  rating  of  No.  1  surfman  and  wheelman  with 
less  than  three  years'  service  should  be  boatswain's  mate,  first  class, 
and  that  of  wheehrian  with  three  years  or  more  service  should  be 
chief  boatswain's  mate.  In  contemplation  of  the  assimilating  act  the 
new  ratings  as  fixed  in  said  general  order  were  effective  on  and  after 
May  18,  1920.  By  the  terms  of  the  assimilation  the  new  base  rates 
of  pay  provided  for  the  enlisted  men  of  the  Navy  were  to  apply  to 
the  enlisted  men  in  the  Coast  Guard,  and  therefore  the  provision 
making  the  new  rates  effective  from  January  1,  1020,  also  apply  to 
the  enlisted  men  of  the  Coast  Guard.  The  new  ratings  thus  estab- 
lished, for  pay  purposes,  were  made  retroactive  from  January  1, 
1920. 

Accordingly  you  are  advised  that  enlisted  men  who  served  in  the 
Coast  (iuard  during  the  period  January  1  to  May  17,  1920.  in  the 
ratings  of  No.  1  surfman,  wheelman,  and  surfman  are  entitled  to  the 
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pay  of  boatswain's  mate,  first  class,  chief  boatswain's  mate,  and  surf- 
man,  respectively,  as  established  for  said  ratings  by  said  act  of  Maj 
18, 1920. 

VmaWD  tTATBS  lOiBUBS*  HOMS. 

Uader  .section  481.S,  Revi8e<i  Statutes,  the  T'nlted  States  Soldiers'  Home  located 
in  tbe  District  of  Columbia  is  entitled  to  credit  for  tiie  amount  of  all 
flma,  fiorfeltaNs,  etc.,  referred  to  In  aald  aectloii  of  tto  Beilaed  St^totM, 
In  the  caae  of  all  soldiers  borne  on  the  rolls  of  Regular  Amy  organlsa- 
tiont  since  April  '6, 1017. 

Seotslen  Iqr  Comptroller  Warwlok,  Jsmvary  19,  IMl: 

The  Auditor  for  the  War  Department  has  submitted  for  approval, 
disapproval,  or  modification  his  decision  of  January  14,  1921,  to 
the  effect  that  in  making  settlements  to  the  Soldiers'  Home  under 
the  provisions  of  section  4818,  Revised  Statutes,  all  soldiers  whose 
names  are  borne  on  the  rolls  of  the  Regular  Army  organizations 
since  April  6, 1917  **are  to  be  considered  to  have  been  members  of 
the  Regular  Army  within  the  meaning  of  the  laws  governing  the 
Soldiers'  Home  located  in  the  District  of  Columbia." 

Section  4818,  Revised  Statutes,  provides : 

For  the  support  of  the  Soldiers'  Home  the  following  funds  are 
set  apart,  ana  are  heieby  appropriated:  All  stoppages  or  fines 
adjudged  against  soldiors'^by  sentence  of  courts-martial,  over  and 

above  any  amount  that  may  be  <bie  for  the  reimbursement  of 
Government,  or  of  individuals;  all  forfeitures  on  account  of  deser- 
tion; and  all  moneys  belonging  to  the  estates  of  deceased  soldiers, 
which  are  or  mav  lie  unclaimed  for  the  period  of  three  years  subse- 
quent to  the  death  of  such  soldiers,  to  be  repaid  by  the  commissioners 
of  institution,  upon  the  demand  of  the  heirs  or  legal  representa- 
tives of  the  deceaseo." 

To  the  extent  that  the  auditor^s  decision  holds  that  he  is 
authorized  to  allow  credit  to  the  United  States  Soldiers'  Home, 
under  the  provisions  of  the  law  herein  quoted,  for  the  amount  of 
the  fines,  forfeitures,  etc.,  referred  to  in  said  law  in  the  case  of  all 
soldiers  borne  on  the  rolls  of  Regular  Army  organizations  at  the 
time  of  such  fine,  forfeiture,  etc,  since  April  6, 1917,  it  is  approved. 


VAnOVAL  eVABD— mxoAL  TBBAnmr. 

Wliefe  enlisted  men  of  orpinlsatlons  of  the  federally  recognised  National 
Guard  become  111  or  are  Injored  from  causes  not  due  to  their  mlsooodnct 
while  participating  In  authorized  encampmenta,  the  nature  of  the  illness 
or  Injury  belnp  such  that  iiK'dlral  oflloers  prosent  with  the  organi7.fltion  are 
not  prepared  or  oquipiH-d  to  proper  care  and  treatment  and  Govern- 

ment hospitals  are  not  available,  the  actual  and  neoesKary  expense  of  their 
cave  and  treatment  In  civilian  or  private  hospitals  aristaig  dnring  the 
period  of  the  encampment  are  properly  diarffeable  to  and  payabte  from 
the  funds  apportioned  under  the  suhappropriatlOB  **Qeneral  B3tpense% 
Bquipment,  and  Instruction,  National  Quard." 
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The  statutes  relating  to  the  pay,  subsistence,  transportation,  and  other  proper 
ezpenaes  of  members  of  the  National  Guard  while  participating  lu  uuthor- 
lied  eDcamiMiients,  do  not  authorise  medical  care  and  treatment  at  public 
expense  in  a  dyilian  or  private  lioq»ital  after  the  date  the  cDcampment 
ofDcIally  aide. 

Atilttaat  Oomptroller  Voree  to  tiie  Seoretaiy  of  War,  Janmaiy  19,  IMl: 

I  have  your  letter  of  December  22,  1920,  requeedng  deeision  of 
questions  therein  stated  as  follows: 

While  certain  units  of  the  federally  recognized  National  Guard 
were  part  icipating  in  authorized  encampments  during  recent  months, 
several  enlisted  men  of  such  organizations  became  ill  or  injured  from 
various  causes,  alleged  not  to  have  been  due  to  their  misronduct.  In 
.some  of  these  instances,  the  nature  of  the  illness  or  accident  was  such 
that  the  medical  officers  present  with  the  organizations  were  not,  ac- 
cording to  the  nature  of  their  organization,  prepared  or  equipped  to 
propeny  treat  and  care  for  such  cases,  and  the  men  were  sent,  upon 
leoonunendation  of  the  medical  officers  and  by  approval  of  compe- 
tent military  authorities  of  the  organizations,  to  civilian  or  private 
hospitals.  Such  action  necessarily  resulted  in  charges  by  the  hos- 
pitals for  the  services  rendered,  including  room  fees,  subsistence 
charges,  medicines,  special  nurses,  operating-room  fees,  anesthetics, 
surgical  fees,  and  professional  service  fees.  Section  94  of  the  na- 
tional defense  act  or  June  3, 1916,  as  amended,  provides  for  the  hold- 
ing of  encampments  and  maneuvers  by  the  National  Gunrd,  and  for 
the  pay,  subsistonco.  transportation,  and  other  proper  expenses  of  the 
National  Guard  while  so  engaged. 

Question  has  aris^  as  to  whether  charg^  of  the  character  abov« 
referred  to,  as  to  enlisted  men  under  the  circumstances  noted,  are 
properly  chargeable  to  and  payable  from  the  appropriations  made 
by  Congress  for  expenses  of  conducting  such  camps  and  maneuvers, 
or  any  other  appropriation,  as  l)eing  within  the  meaning  of  the 
words  other  proper  expenses.  If  it  be  determined  that  such  charges 
are  properly  payable  from  Federal  funds,  further  question  arises  as 
to  whether  such  expenditure  should  cease  and  determine  from  the 
date  that  the  authorized  encampment  terminates  or  whether  ex- 
penditure for  the  purpose  may,  and  properly  can  be,  extended  to 
services  rendered  by  the  hospital  to  an  enlisted  man,  sent  to  the 
hospital  during  the  encampment,  up  to  the  time  that  the  patient  is 
discharged  from  the  hospital  if  such  time  be  subsequent  to  the  date 
that  the  encampment  officially  ends.** 

The  act  of  April  21,  1910,  36  Stat.,  329,  provides  that  no  part  of 
the  sums  appropriated  for  the  support  of  the  Regular  Army  shall 
be  used  to  pay  any  part  of  the  expenses  of  the  Organized  Militia 
while  engaged  in  joint  encampments,  maneuvers,  and  field  instruction 
of  the  Regular  Army  and  militia;  and  that  the  pay,  subsistence, 
transportation,  and  other  expenses  of  such  portion  of  the  Organized 
Militia  as  may  engage  in  such  encampments,  etc,  shnll  be  paid  from 
the  allotment  under  the  annual  appropriation  authorized  by  aectioii 
1061,  Revised  Statutes,  as  amended. 
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It  is  proper  to  here  review  the  pertinent  provisions  of  sections  58, 
67,  92,  94,  98.  and  119,  of  the  act  of  June  3,  1916,  39  Stat,  197,  199, 
206,  207,  and  213.  * 

Under  the  provisions  of  section  58,  the  National  (iiiard,  otherwise 
designated  "  the  Organized  Militia,"  consists  of  the  regidarly  enlisted 
militia  between  the  ages  of  18  and  45  years  and  of  commisBioned 
officers  between  the  ages  of  21  and  G4  years. 

Section  67  is  amended  by  act  of  July  9,  1918,  40  Stat..  874.  and 
relates  to  the  appropriation,  apportionment,  and  disbursement  of 
funds  for  the  support  of  the  National  (niard.  including  expenses  in 
connection  with  lawfully  authorized  encampments,  maneuvers,  and 
field  instruction. 

Section  92  provides  that  each  company,  troop,  battery,  and  detach- 
ment in  the  National  Guard  shall  participate  in  encampments,  ma- 
neuvers, or  other  exercises,  inchnling  outdoor  target  practice,  at 
least  15  days  in  training  each  year  unless  excused  by  the  Secretary  of 
War. 

Section  94  relates  to  encampments,  maneuvers,  or  other  exer -iNes, 
including  outdoor  target  practice,  for  field  or  coast-defense  instruc- 
tion, and  provides  that  there  may  be  set  aside  from  the  funds  appro- 
priated and  allotted  for  that  purpose  such  portion  as  may  be  neces- 
sary for  the  pay,  subsistence,  transportation,  and  "  other  pr<)|)er  ex- 
penses "  of  such  portion  of  the  National  Guard  as  shall  participate 
in  such  encampments,  etc..  and  further  provides  that  the  officers  and 
enlisted  men  of  such  National  Guard  while  so  engaged  shall  be  en- 
titled to  tiie  same  {)ay.  subsistence,  and  transportation  as  officers  and 
enlisted  men  of  corresponding  grades  of  the  Regular  Army.  ' 

Section  98  provides  that  payment  to  nu  nibers  of  the  National 
Guard  who  participate  in  such  encampments,  maneuvers,  etc.,  shall 
Le  made,  after  being  duly  mustered,  for  the  period  from  the  date  of 
leaving  the  home  rendezvous  to  date  of  return  thereto  as  determined 
in  advance,  both  dates  inclusive. 

Section  119  j)rovides: 

"The  Secretary  of  War  shall  cause  to  be  estimated  annually  the 
amount  nece^^sary  for  carrying  out  the  provisions  of  so  much  of  this 
act  as  relates  to  the  militm,  and  no  money  shall  be  expended  under 
said  {)rovisions  except  as  shall  from  time  to  time  be  appropriated  for 
carrying  them  out." 

The  United  States  tarns  arer  to  the  dkbarsing  oiBoer  or  agent  of 
the  State,  Tenitory,  or  District  of  Columbia,  so  much  of  the  allot- 
ment  of  the  appropriation  made  under  section  1061,  Revised  Statutes, 
as  amended,  as  may  be  necessary  for  the  payment  of  the  pay,  sub- 
sistence, transportation,  and  other  proper  expenses  of  members  of 
the  National  Guard  while  pirticipating  in  such  encampments,  etc 
The  accounting  officers  of  the  I'reasury  will  hold  the  disbursing  officer 
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accountable  to  the  United  States  in  case  he  pays  out  the  funds  for 
purposes  other  than  for  which  appropriated,  but  they  are  without 
jurisdiction  to  receive  or  consider  the  claims  of  individual  officers 
and  enlisted  men  based  on  their  participation  in  such  encampments, 
etc.  10  Comp.  Dec.,  635. 

Until  called  forth  under  section  101  of  the  act  of  June  3, 1916,  89 
Slat.,  208,  or  drafted  under  section  49  of  the  act  of  June  4t,  1920,  41 
Stat.,  784,  members  of  the  National  Guard  are  not  in  the  military 
servioe  of  the  United  States.  Inasmndi  as  the  members  thereof  while 
participating  in  such  encampments,  etc,  are  not  called  forth  or 
drafted  they  continue  to  be  Stete  forces  and  do  not  at  any  time  pass 
into  the  service  of  the  United  States. 

Amon^  the  items  in  so  much  of  the  act  of  June  5,  1920,  41  Stat., 
972,  as  appropriates  funds  for  ''arming,  equipping,  and  training  the 
National  Guard"  in  the  fiscal  year  ending  June  80,  1921,  are  the 
following : 

For  expenses,  camps  of  instruction,  $5,968,125. 

•  •  •  *  • 

"  For  general  expenses,  equipment  sad  instructioa.  National  Gnard, 
$679,804: 

*  •  •  *  * 

"That  all  the  moneys  hereinbefore  appropriated  for  the  arming, 
equipping,  and  trainincr  of  the  National  Guard  shall  be  disbursed 

and  accounted  for  as  one  fund." 

Paruirniphs  1459  and  14(»0,  Armj'  Regulations,  1913  1017,  provide 
that  olliccrs  and  enlisted  men  of  the  Organized  Militia  while  attend- 
ing national  ritle  contests  or  joint  cam[)S  of  instruction  will  be  ad- 
mitted to  field  hospitals  of  the  Army  on  the  approval,  rei=;pectively, 
of  the  executive  officer  of  the  national  matches  or  the  cominandin<T 
officer  of  the  joint  camps  of  instruction:  and  that  the  subsistence 
charges  for  enlisted  men  and  the  medicine  charges  for  officers  and 
enlisted  men  while  in  such  hospitals  will  constitute  charges  against 
the  allotments  under  section  KUil,  Kevised  Statutes. 

Paragraph  725,  National  Guard  Regulations,  published  June  18, 
1919,  provides : 

"725.  The  subsistence  charges  of  enlisted  men  and  the  medicine 
charges  for  officers  and  eidisted  men  will  constitute  charges  against 
funds  ai>portioned  under  the  subappropriation  '  (leneraT  expenses, 
equipment,  and  instruction,  National  Guard,'  apportionment  for 
'Equipment  and  incidental  ezpens^s,^  to  the  militia  of  wbich  the 
patients  respectively  belong,  provided  sufficient  funds  remain  to  the 
credit  of  the  State,  Territory,  or  District  concerned,  under  sa6h 
apportionment,  otherwise  from  funds  other  than  Federal." 

Your  questions  are  answered  as  follows: 

1.  Where  enlisted  men  of  organizations  of  the  federally  recog- 
nized National  Guard,  while  participating  in  authorized  encamp- 
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ments,  become  iU  or  are  Injured  from  causes  not  due  to  their  miscon- 
duct, and  the  nature  of  the  illness  or  injury  is  such  that  the  medical 
officers  present  with  the  organization  are  not  prepared  or  equipped 
to  give  proper  care  and  treatment,  and,  it  appearing  that  admission 
to  a  Government  hospital  is  impracticable,  the  men  are  sent,  upou 
recommendation  of  the  medical  officers  and  by  approval  of  com- 
petent military  authorities  of  the  organization,  to  civilian  or  pri- 
vate hospitals,  necessarily  resulting  in  charges  by  such  hospitals  for 
the  services  rendered,  including  room  fees,  subsistence  charges,  medi- 
cines. sj)ecial  nurses,  operating  room  fees,  anesthetics,  surgical  fees, 
and  professional  service  fees,  any  sucli  charges  arising  in  the  period 
of  the  encamj)nient  that  are  actually  necessary  and  reasonable  are 
properly  cliargeable  to  and  payable  from  the  funds  apportioned 
under  the  subappropriation  "general  expenses,  equipment,  and  in- 
struction. National  (iuard." 

2.  Tlie  statutes  relating  to  the  pay,  subsistence,  transportation, 
and  other  proper  expenses  of  merabers  of  the  National  Guard  while 
participating  in  authorized  encanipnu'nts  do  not  authorize  medical 
care  and  treatment  at  public  expense  in  a  civilian  or  private  hos- 
pital after  the  date  the  encampment  officially  ends. 


▲7IATI0H-DVTT  PAT— A&JCT  OFVICS&S— LONOSyiTY  PAY. 

Longevity  paj  of  Army  afllGen  dkonld  be  inclnded  In  eommiting  the  00  per  cent 
Increafle  €f  imj  to  which  they  are  entitled  while  on  duty  requirinc  them 
to  particlimte  regularly  and  frequently  In  aerial  flights,  ai  provided  bj 
tbe  act  of  June  4,  1920,  41  &t&U  7t>9. 

AsilataBt  OMHytroller  Yorea  to  Oapt.  K.  8.  Varlib,  VUtad  Itatei  Axny»  Jaam- 
ai7  SO,  IMl: 

By  letter  dated  December  6,  1920,  you  sent  to  this  oiBce  certain 
papers,  induding  voucher,  wherein  Boss  G.  Hoyt,  first  lieutenant, 
A.  S.  A.,  of  over  5  and  leas  than  10  years  of  service,  claims  |24.99, 
being  50  per  cent  of  longevity  pay  as  flying  pay  from  August  1, 1920, 
to  October  81,  1920,  and  you  .requeued  decision  of  the  question 
whether  the  percentage  increase  should  be  computed  on  the  base  pay 
of  his  grade,  or  the  base  pay  augmented  by  the  longevity  increase 
of  pay. 

On  December  29, 1920,  the  papers  were  returned  for  the  full  mili-  * 
tary  history  of  claimant  from  January  1,  1920,  to  Octobtf  81,  1920, 
and  an  itemized  transcript  of  payments  made  to  him  for  period  from 
August  1  to  October  81, 1920. 

The  papers  were  received  back  in  this  office  January  15, 1921,  with 
an  itemized  transcript  of  pajpments  which  shows  payments  to  First 
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Lieut.  Ross  G.  Hoyt,  A.  S.  A.,  for  period  from  Aupriist  1  to  October 
81,1920,  in  sums  a^'ir legating  $950.01,  computed  us  follows: 

Pay  as  1st  It.  for  over  five  years  of  service — 3  months  @ 
$183.33  per  mo  $549.99 

Additional  pay,  per  section  1,  act  of  May  18, 1920,  3  months 
@  $50  per  mo   150.00 

Increase  for  flying,  60%  of  (8  times  $166.67)  $500.01   02 

Total  paid   950.01 

Ono  of  the  provisions  of  section  13a  of  the  act  of  June  4, 1920, 41 
Stat,  769,  is  as  follows: 

"*  *  •  Officers  and  enlisted  men  of  the  Army  shall  receive  an 
increase  of  50  per  centum  of  their  pay  while  on  duty  requiriufr  them 
to  participate  regularly  and  frequently  in  aerial  flights;    *    *  *." 

The  records  show  that  during  the  period  covered  by  his  claim  this 
officer  had  actually  served  over  5  years  and  less  than  10  years;  conse- 
quently, 50  per  centum  of  his  .pay  within  the  meaning  of  the  statute 
was,  for  each  month,  50  per  centum  of  $183.33. 

If  during  the  entire  period  from  August  1  to  October  31,  1920,  he 
was  on  duty  requiring  him  to  participate  regularly  and  frequently 
in  aerial  flights,  he  is  entitled  to  the  sum  of  $24.99  additional  pay 
claimed  for  that  period. 


PAY  OV  «0A8T  QVMXU  CABBT  COMXlUZOXn  ATTIK  amAOTATIOV. 

Under  the  act  of  May  18,  1920,  41  Stat.,  fi03,  a  cadet  In  the  Const  Guard  com- 
missioned as  an  onsljjn  within  six  montlis  after  graduation  from  the  Coast 
Guard  Academy  is  entitled  to  the  pay  of  an  ensign  from  the  date  lie  takes 
rank  as  stated  In  Ills  commission. 

Assistant  Comptroller  Foree  to  Lieut,  CommaBder  C*  H.  Jones,  United  States 

Coast  Guard,  January  21,  1921: 

T  have  your  letter  of  December  28,  192t),  requesting  decision 
whether  you  are  authorized  to  pay  attached  voucher  presented  by 
Ensign  Ephraim  Zoole  for  difference  between  the  pay  of  a  cadet  in 
the  Coast  Guard  Academy  and  as  ensign  in  the  Coast  Guard  from 
Octolier  1  to  7,  19-20. 

It  appears  that  Zoole  frraduated  as  a  cadet  at  the  Coast  Guard 
Academy  on  September  10,  1920,  and  was  commissioned  as  an  en- 
sign on  October  7,  1920,  his  commission  to  date  from  0('tol)er  1.  1920, 
'and  that  he  has  been  paid  at  his  cadet  rate  from  October  1  to  7  The 
question  for  determination  is  whether  a  cadet  in  the  Coast  (ruard 
thus  commissioned  an  ensign  is  entitled  to  the  pay  of  an  ensign  from 
date  of  commission. 

By  the  acts  of  July  1,  1918,  and  May  18  1920,  40  Stat.,  640,  and  41 
Stat.,  603,  the  pay  of  cadets  and  ensigns  in  the  Coast  Guard  is  the 
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same  as  that  prescribed  for  corresponding  grades  and  length  of 
service  in  the  Kavy.  The  corresponding  grades  in  the  Navy  for  a 
cadet  and  ensign  in  the  Coast  Guard  are  midshipman  and  ensign, 
respectively.  Therefore,  Ensign  Zoole's  right  to  pay  as  ensign  from 
date  of  commission  is  the  same  as  that  of  an  ensign  in  the  Navy  com- 
missioned from  the  grade  of  midshipman. 
The  act  of  March  8, 1898, 27  Stat,  716,  provides: 

^And  every  naval  cadet  or  cadet  engineer  who  has  heretofore  grad- 
uated or  may  hereafter  <rraduate  from  the  Naval  Academy,  and  who 

has  been  or  mny  hereafter  be  rnmmissioned,  within  six  montlis  after 
such  <rra(biation,  an  ofFicer  in  the  Xavv  or  Marine  Corps  of  the 
United  States,  under  the  laws  appointing  such  gra(hiate  to  the  Xavy 
or  Marine  Corps,  shall  be  allowed  the  pay  of  the  grade  in  which  he 
may  be  so  commiissioned  from  the  date  ne  takes  rank  as  stated  in  his 
commission  to  tfio  date  of  qualification  and  acceptance  of  his  com- 
mission; •  * 

By  reason  of  this  statute  a  midshipman  commissioned  as  ensign 
within  six  months  after  graduation  from  the  Naval  Academy  is  en- 
titled to  the  pay  of  ensign  from  the  date  of  taldng  rank  as  stated  in 
his  commission.  2S  Comp.  Dec,  644.  Accordingly,  under  the  act  of 
May  18, 1920,  a  cadet  in  the  Coast  Guard  commissioned  as  an  ensign 
within  six  months  from  graduation  is  entitled  to  the  pay  of  an  en- 
sign from  date  he  takes  rank  as  stated  in  his  commission. 

Ensign  Zoole  haviii<r  been  commissioned  within  six  months  after 
his  graduation  as  a  cadet  is  entitled  to  the  pay  of  ensijrn  from  Oc- 
tober 1, 1920,  the  date  he  takes  rank  as  stated  in  his  commission. 


ovncBBS  Aim  snuTBs  mm  of  thb  abut  bbtazlbd  to  boad  wobb. 

The  mere  detail  or  aasigDiiient  of  an  organization  of  tbe  Army  to  Hie  general 
dat7  of  aflfllstlng  In  the  constmctlon  of  roads  does  not  entitle  every  member 
of  tbe  organization  to  have  their  pay  eqvallzed  to  conform  to  the  compen- 
sation pnid  to  civilian  employees  In  the  same  or  like  omploymont,  under 
provisions  ()f  tlic  art  of  February  28,  1919,  40  Stat.,  I'JO'J.  rff^H-tivo  for  dura- 
tion of  the  existing  war,  but  only  sucli  members  of  tlie  organization  as 
actually  perform  road  work  as  dlstlnguislied  from  performance  of  the  mili- 
tary duty  of  their  grade  are  entitled  to  the  benefits  of  said  act 

Seelslon  by  Assistant  Comptroller  Foree,  January  21,  1921: 

William  Harden  applied  August  18, 1920,  for  revision  of  the  action 
of  the  Auditor  for  the  State  and  Other  Departments  in  disallowing, 
by  settlement,  certificate  No.  22291,  flated  June  22,  1920,  his  rlnini 
for  $882.95,  under  section  9  of  the  act  of  February  28,  1919,  40  Stat, 
1202,  alleged  diiference  between  the  smount  paid  him  as  a  mess  ser- 
geant, 616th  Company,  Motor  Transport  Corps,  and  the  wnfjes  paid 
dyiiian  employees  rendering  the  same  or  like  service,  while  the  corn- 
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pany  was  detailed  for  work  on  the  Alexandria-Camp  Humphreys 
( Va.)  road,  September  22, 1918,  to  February  4, 1919. 

Claimant  alleges  he  is  entitled  to  this  difference  in  pay  because  of 
his  duty  as  mess  sergeant  and  the  further  duty  performed  by  him  of 

dififpatching  trucks."  Sufficient  evidence  as  to  this  latter  item  is  not 
submitted  to  warrant  allowance  and  the  performance  of  his  para- 
mount duties  of  mess  sergeant  seem  to  negative  the  probability  that 
ft  large  part  of  his  time  was  devoted  to  any  road  work  proper. 

A  mess  sergeant  of  an  Army  organization  is  the  noncommissioned 
officer  in  immediate  charge  of  the  kitchen  and  mess  hall.  His  duties 
more  specifically  include  the  receipt  of  and  care  for  all  articles  of 
food  for  the  mess,  and  responsibility  for  its  proper  disposition;  the 
issuance  from  the  stores  to  the  kitchen  of  the  article  required  for 
the  preparation  of  meals;  supervision  of  the  cooking ;  the  keeping  of 
records  of  the  receipt  and  issuance  or  use  of  supplies ;  responsibility 
for  the  condition  and  cleanliness  of  the  kitdien  and  cooking  utensils; 
supervision  of  the  kitchen  force;  maintenance  of  discipline  in  the 
mess  room ;  and  the  service  of  meals  therein. 

The  question  is  whether  in  the  performance  of  his  normal  duties 
as  mess  sergeant  of  the  organization  to  which  he  was  attached,  he 
was  engaged  in  road  work  so  as  to  be  entitled  to  the  diflference  in  pay 
claimed.  The  act  provides: 

"  That  when  any  ofiicer  or  enlisted  man  in  the  Army  •  .  •  • 
shall  have  been  or  may  be  in  the  future  detailed  for  lalx>r  in  the 

buil  liii',^  of  roads  or  other  highway  construction  or  repair  work 
*    *    *    during  the  existing  war,  the  pay  of  such  officer  or  enlisted 

man  shall  be  equalized  to  conform  to  the  compensation  paid  to 
civilian  employees  in  the  same  or  like  employment    *    *  *. 

This  provision  contemplates  the  detail  of  the  individual  officer  or 
enlisted  man  to  road  work,  and  the  perfonnance  of  road  work  hy  the 
officer  or  enlisted  man  so  detailed.  The  mere  detail  or  assignment 
of  an  organization  to  the  general  duty  of  assisting  in  the  construc- 
tion of  a  road  would  not  entitle  every  member  of  the  organization 
to  equalized  pay  as  for  the  performance  of  road  work,  but  only 
siich  members  as  actually  performed  road  work  separate  and  distinct 
from  the  performance  of  the  military  duties  of  their  grade. 

This  view  is  further  strengthened  by  the  provision  in  the  section: 

"That  no  officer  or  enlisted  man  of  the  Army,  Navy,  or  Marine 
Corps  shall  be  detailed  for  work  on  the  roads  which  come  within  the 

provieions  of  this  Act  except  by  his  own  consent." 

It  can  hardly  be  contended  that  the  consent  of  a  mess  sergeant 
is  necessary  to  require  him  to  perform  his  duties  as  mi»ss  sergeant 
of  the  organization  to  which  he  is  attached  while  it  is  detailed  to 
duty  on  road  work. 
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It  not  appearing  that  claimant  was  ^detailed  for  labor  in  the 
building  of  roads'*  or  that  he  performed  any  duties  6i  that  char- 
acter, he  is  not  entitled  to  payment  under  the  act.  The  action  of 
the  auditor  in  disallowing  his  claim  is  accordingly  affirmed. 


WAR  SIBYIOS  PATXSHTI  A»B  TKAYML  ASXOWAVOl— milTBD  XXV 
OF  THE  MARINE  CORPS  niBGHABaBB  AYTBB  TBEMIVATZOV  OV  TIM- 

PO&A&Y  APf  OIHIMSHZ. 

An  enlisted  man  of  the  Marine  Corps  given  tonporary  appointment  aa  quarter^ 

master  clerk  under  provisions  of  the  act  of  M.iy  22.  1017,  40  Stat.,  8d, 
reverts  to  his  enlisted  rating  at  tmniiuition  of  tlif  t»nii>orary  appoint* 
ment.  and  having  served  beyond  tlif  date  for  which  be  originally  oon- 
tracteil,  is  entitled  to  discharge  and  with  it  tlie  riglit  to  war  service  pay- 
ment of  100  authorised  by  the  act  of  February  24.  1919,  40  Stat,  1151 
and  travd  allowance  at  S  cents  per  mile  as  provided  by  tlie  act  of  February 
28, 1919,  40  Stat,  1208. 

Beeistoa  by  Assistant  Comptroller  Toree,  yaaaary  88, 1981! 

Robert  J.  McCreary,  qujirtermastcr  clerk,  United  States  Marine 
Corps,  applied  Deromher  8,  1920,  for  revision  of  the  action  of  the 
Auditor  for  the  Navy  Dopiutinont  in  disall<>\vin«r  by  settlement, 
case  No.  224410.  dated  Xovi'inluT  IG,  ID'iO,  his  i  laini  for  travel  pay 
and  the  $60  war  service  payment  on  discharge  from  the  Marine 
Corps  October  8,  19-20. 

It  appears  that  appelhint  iccnlistc*!  in  the  Marine  Corps  Novem- 
ber 20,  1915,  as  u  (jii;!!  terinaster  serfreuiit  and  tliat  on  May  28,  1918. 
he  received  under  authority  of  the  act  of  May  22,  1917,  40  Stat.,  86, 
a  temporary  appointment  as  a  quartermaster  clerk.  On  October  3, 
1920,  he  reverted  to,  and  was  honorably  discharged  as,  a  qiuirter- 
master  ser^reant,  by  special  order  of  the  Major  General  Connnandant 
in  order  to  permit  him  to  accept  a  permanent  appointment  as  quarter- 
master clerk. 

The  act  of  May  22, 1917, 40  Stat,  86,  which  authorizes  the  appoint- 
ment of  enlisted  men  to  temporary  commissioned  and  warrant  rank, 
provides  in  section  7 : 

urn  ♦  •  That  the  rights,  benefits,  privileges,  and  gratuities  of 
all  enlisted  men  of  the  Navy  and  Marine  Corps  now  authorized  by 
law  shall  not  be  loat  or  abridged  in  any  respect  whatever  by  their 
acceptance   of  temporary   commissions  or   warrants  hereunder. 

*  *  *  And  provided  further^  That  upon  the  termination  of  tem- 
porary appointments  in  a  higher  grade  or  rank  as  authorized  by  this 
Act  uie   •    ♦    •   enlisted  men  of  the   •    •    •   Marine  Corps 

*  *  *  shall  revert  to  the  grade,  rank,  or  rating  from  which  tem- 
ponrily  advanced,  unless  suoi  *  •  •  enlisted  men  in  the  mean- 
turne^  in  aooordanoe  with  law,  become  entitled  to  promotion  to  a 
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higher  grade  or  rank  in  the  permanent   *   •   •  Marine  Corps,  in 

which  case  they  shall  revert  to  said  hiplier  <rrafle  or  rank  and  shall, 
after  passing  the  prescribed  examinations,  be  commissioned  accord- 
ingly.'* 

The  office  of  the  quartermastor  clerk  which  appellant  accepted  on 
October  4,  1920,  was  not  one  to  which  he  "  in  the  meiintime,  in  accord- 
ance with  law,  became  entitled."  Neither  is  it  material  in  this  case 
that  the  discharrje  was  jrranted  by  special  order  of  the  Major  (ieneral 
Coniiiianihint.  Under  the  provisions  of  the  act  of  May  22.  1917, 
upon  termination  of  the  temporary  ai)pointment  appellant  reverted 
to  his  enlisted  ratinir.  and,  havinir  ser  ved  beyond  the  date  for  which 
he  oriirinally  contracted,  he  was  entitled  to  a  dischar<re.  Such  a  dis- 
charfje  is  equivalent  to  one  ^'ranted  as  of  expiration  of  enlistment. 

I  am  accordingly  of  the  opinion  that  as  section  7  of  the  act  of 
May  22,  1917,  preserved  to  appellant  the  riprht,  benefits,  privile<;es, 
and  gratuities  of  all  enlisted  men,  he  is  entitled  to  the  $C0  discharge 
gratuity  provided  in  the  act  of  February  24,  1919,  40  Stat.,  1151, 
and  the  travel  allowance  at  5  cents  per  mile  provided  in  the  act  of 
February  28,  1919,  10  Stat.,  1203,  as  would  have  been  earned  l)y  an 
enlisted  man  discharged  after  having  completed  the  period  of  service 
for  which  he  enlisted. 

As  appellant's  reenli.stment  on  November  20,  1915,  was  consum- 
mated at  the  United  States  Naval  Station,  Guam,  and  he  was  dis- 
charged therefrom  at  Quantico,  Va.,  travel  allowance  is  payable  from 
Quantico,  Va.,  to  San  F'rancisco,  a  distance  of  3,093  miles. 

The  action  of  the  auditor  is  reversed. 


ADT££TIflIHO  FOB  BIDS— FISCAL  YEAR  APPBOPBIATIOH  CEABGEABLX 

WITH  PUHCHASE. 

The  demand  for  a  particular  make  of  nirveylng  transit  is  not,  tn  Itself,  sulBdent 

justification  for  the  purchase  of  siuh  n  make  without  advertlstng  for  bids 
as  required  by  section  'M<M\,  Revi.seil  .Siiitiitos.  where  there  :ire  other  makes 
of  transits  on  tlic  ni;u  ket  »'(inally  ndniitc^l  to  tlie  needs  of  the  s<'rvl<'e. 
Where  the  wrltieu  proposal  for  the  purchase  of  an  article  was  accepted  by  the 
Governmeot  on  the  last  day  of  one  fiscal  year,  delivery  to  be  made  dnrlng 
the  next  fiscal  year,  but  dellTery  was  not  actually  made  until  the  following 
fiscal  year,  the  appropriation  current  in  the  fiscal  year  in  which  delivery  was 
made  is  <-h!)rpnit)le  with  the  cost  of  the  article,  it  not  appearing  that  the 
purchase  was  one  to  supply  an  immediate  need. 

Beelirtea  by  Asststaat  Oomptroller  Voree,  January  S9,.1M1: 

The  SSecretary  of  the  Interior  applied  August  10, 1920,  for  revision 
of  the  action  of  the  Auditor  for  the  Interior  Department  in  debiting 
by  certificate  of  settlement  No.  65989,  dated  July  28,  1920,  account 
of  W.  &  L.  E.  Gurley,  the  appropriation  ^Surveying  the  Public 
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Lands,  1920,***  with  $8^40  instead  of  the  appropriation  Surveying 
the  Public  Lands,  1919,"  as  he  had  been  requested  to  do  when  the 
account  was  forwarded  to  him  for  settlement  by  the  administrative 
officers  of  the  Interior  Department. 

It  is  evidenced  that  on  Uune  26,  1919,  W.  A  L.  £.  Gurley,  Troy, 
N.  T.,  sent  the  supervisor  of  surveys  at  Denver,  Colo.,  a  telegram, 
reading  as  follows: 

''If  ordered  immediately,  can  ship  about  three  months  after  re- 
ceiving  order  eight  or  more  number  thirty^two  Gurley  precise  transits 
with  telescopic  solar  attachments  as  specified  pages  sixteen,  twent^r- 

six,  and  twenty-pcvcn  our  thiilieth  edition  catalogue,  but  with  liori- 
zontal  limb  readinjj  thirty  seconds.  The  solar  mounted  on  ri^^ht- 
hand  standard  and  all  latest  improvements.  Price  includin*!:  sole 
leather  case  and  extension  leg  tnpod,  four  hundred  fifteen  dollars, 
f .  o.  b.  Troy." 

On  June  30, 1919,  this  telegram  was  replied  to  by  the  supervisor  by 
wire,  as  follows: 

"Proposal  to  furnish  €iight  Gurley  precise  transits,  as  specified, 
your  tefeeram,  J une  twenty-six,  nineteen  nineteen,  hereoy  accepted — 
include  shipping  case." 

There  is  a  certificate  on  the  approved  voucher  to  the  effect  that 
the  transits  were  secured  without  advertising,  as  the  articles  were 
patented  and  not  on  sale  by  dealers  but  by  the  owners  of  the  patents 
or  their  agents  at  a  fixed  and  uniform  price,  that  they  were  secured 
under  a  formal  contract  dated  June  30, 1919,  and  that  delivery  was 
made  on  July  1, 1920. 

Information  was  requested  by  this  office,  of  the  Secretary  of  the 
Interior,  December  23, 1920,  in  part,  as  follows: 

"  Fur  coiisifleration  in  connection  with  this  request,  will  you  kindly 
forward  to  this  oflice  a  copy  of  the  formal  contract  and  all  sup- 
porting papers  executed  fh  compliance  with  section  3744  Bevised 
Statutes,  for  the  purchase  of  these  instruments  as  the  voucher  states 
such  a  contract  was  entered  into  on  June  30,  1019,  and  as  the  auditor, 
apparently,  failed  U)  secure  a  copy  thereof  in  accordance  with 
section  lb  of  the  act  of  July  31,  1894,  28  Stat,  210. 

"Also,  ^ou  are  reciueated  to  state  why  advertisements  were  not 
placed  with  the  leaaing  survey  instrument  dealers  and  manufac- 
turers of  these  instrimients  in  accordance  with  section  3709,  Revised 
Statutes,  as  construe*!  at  Comp.  Dec.  470,  and  22  id.,  4iM,  and  to 
kindly  forward  a  copy  of  the  re(|uisiti{)n  for  tliese  instruments 
placed  by  the  General  Land  Office,  in  accordance  with  what  is 
understood  to  be  your  department  regulations,  with  your  Supply 
Division." 

To  this  letter  the  Secretary,  January  12,  1921,  replied: 

"  Referring  to  your  letter  of  December  23.  1920,  relative  to  apoeal 
No.  33905,  the  statement  on  the  reverse  of  tne  voucher  siibmittea  by 
the  W.  and  L.  £.  Gurley  Company  to  the  effect  that  a  formal  con- 
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tract  was  entered  into  June  80,  1919,  is  in  error.  The  statement 
should  have  been  made  on  the  next  line  and  should  have  statetl  that 
the  a<rrpement  was  a  written  pro|)osal  accepted  on  June  30.  1919, 
and  filed  with  tiie  voucher.  Copies  of  this  proposal  were  filed  with 
the  voucher  and  are  undoubtealy  before  you  with  the  papers  re- 
ceived from  the  auditor. 

"There  was  no  advertisement  in  connection  with  this  purchase 
for  the  rontons  stated  o!i  the  voucher;  that  is,  that  the  instruments 
have  certain  parts  that  are  patented  and  are  sold  only  Ijy  the  pat- 
entees. There  was  the  further  reason  that  we  were  giving  orders 
to  the  Gurley  Company  and  to  the  Buff  and  Buff  Manufictnring 
Company  for  all  the  instruments  they  were  able  to  produce  at  the 
time;  8  by  the  Gurley  Company  and  10  by  Buff  i^nd  Buff." 

The  facts  show  a  failure  to  comply  with  section  3744,  Bevised 
Statutes,  which  makes  it  the  duty  of  the  Secretary  of  the  Interior  to 
cause  and  require  every  contract  made  by  him  or  by  the  officers  of 
his  department  on  behalf  of  the  Government  to  be  reduced  to  writ- 
ing and  signed  at  the  end  thereof  by  the  contracting  parties.  This 
provision  has  been  in  effect  since  1862  and  it  has  been  held  to  be 
mandatory  and  imperative.  Clark  v.  United  States^  95  U.  S.,  689: 
Monroe  v.  United  States,  184  id,,  527.  In  this  view  of  the  law  it  is 
not  understood  why  this  contract  was  not  reduced  to  writing  and 
signed  by  the  contracting  parties  with  their  names  at  the  end 
thereof.  Moreover,  section  8709,  Bevised  Statutes,  requires  that  all 
purchases  and  contracts  for  supplies  and  services  in  any  of  the  de- 
partments of  the  Gh>vemment,  except  personal  services  and  when 
*  immediate  delivery  or  performance  of  the  services  is  not  required, 
shall  be  made  only  after  advertising  for  proposals.  As  was  said  in 
22  Comp.  Dec.,  421,  the  Government  is  entitled  to  any  benefit  which 
competition  may  bring  and  no  purchases  should  be  made  for  the 
Government  without  competition  and  only  from  the  lowest  responsi- 
ble bidder.  There  are  many  makes  of  titasits  on  the  market  and  ii 
is  understood  that  the  general  features  and  adaptability  of  the 
standard  makes  are  practically  the  same.  The  demand  for  a  par- 
ticular make  is  not,  in  itself,  a  suiHcient  justification  for  the  pur* 
chase  of  such  a  make  to  the  exclusion  of  others  if  the  others  are 
equally  adapted  for  the  needs  of  the  service.  However,  since  de- 
livery has  been  made  and  the  auditor  has  made  an  allowance,  his 
action  in  this  respect  will  not  be  disturbed,  in  this  case. 

There  remains  the  further  question  as  to  which  appropriation  the 
amount  in  question  is  properly  chargeable.  Section  8690  of  the 
Bevised  Statutes  reads: 

"  All  balances  of  appropriations  contained  in  the  annual  appropri- 
ation bills  and  made  specifically  for  the  service  of  any  fiscal  year, 
and  remaininfj  unexpended  at  the  expiration  of  such  fiscal  year,  shall 
only  be  applied  to  the  payment  of  expenses  properly  incurred  during 
that  year,  or  to  the  fulnllment  of  contracts  properly  made  within 
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that  year;  and  balances  not  needed  for  such  purposes  shall  ^>e 
carried  to  the  surplus  fund.  This  section^  however,  shall  not  apply 
to  appropriations  Known  as  permanent  or  indefinite  appropriations. 

It  has  been  held  by  this  office,  21  Comp.  Dec,  822,  that : 

*'The  appropriation  current  at  tlie  time  when  delivery  is  iiiiide  is 
prima  facie,  the  appropriation  to  be  chained  with  the  cost  thereof, 
but  that  the  approprUtion  for  the  prior  fiscal  year  is  to  be  charged 
therewith  whenever  it  is  definitely  shown  that  (1)  the  exigency 

exis((>fl  wifhiii  the  prior  fiscal  year;  (2)  the  a,J?reemoiit  of  piirchn?;*? 
was  made  witliin  (he  prior  fisml  veur:  and  (.3)  the  order  to  supply 
this  ('.\i</ency  was  piven  within  the  prinr  fiscal  year.'* 

The  facts  in  the  instant  rase  do  not  fulfill  these  requirements.  If 
there  was  a  need  of  such  transits  by  the  General  Land  ( )ni('e,  the  facts 
point  irresistibly  to  an  anticipated  need  for  the  fiscal  year  l'.)2()  and 
not  one  for  the  fiscal  year  1010.  The  instruments  were  not  to 
delivered  for  three  months  and  wire  not  in  point  of  fact  delivered 
for  a  year  and  a  day.  The  so-called  aiireenient  to  purchase  was 
made  in  disre^rard  of  the  law  as  to  advertisin<r  and  as  to  the  formali- 
ties it'(juired  in  the  execution  of  contracts.  Dfliverv  took  place  dur- 
ing the  fiscal  year  1021.  The  appropriation  then  current  is  the  one 
char*jreahle  with  the  cost  of  the  transit.?. 

As  wn«  said  in  4  ("^omp.  Dec.,  553.  if  this  provision  ()f  the  Kevised 
Statutes  should  he  construed  to  autliori/e  the  u.se  of  unexpended  bal- 
ances of  apj)rnprintions  made  for  the  service  of  a  particular  iiscal 
year  for  the  service  of  a  suhseqiient  fiscal  year  provided  an  offer 
had  l)een  received  and  an  accef'tance  by  wire  had  been  s'^it.  even  on 
the  last  day  of  tlie  fiscal  year  for  which  the  ajipropriation  was  made, 
the  effect  would  he  to  practically  nullify  the  object  of  the  statute, 
Decision,  8  Comp.  Dec,  340.  has  not  been  ovei  looked. 

On  revision,  a  certificate  will  issue  cre(litin*r  the  appropriation 
**Surveyin<^  the  Public  Lands,  1020."  and  char<ring  the  appropria- 
tion "  Sui-veying  the  Public  Lands,  1921."  21  Comp.  Dec.,  413. 


CH£MICAL  WA&FASE  SE&VICE  OF  THE  ARKT— EXFLOYKENT  OF  FEB- 
SQHAL  SSKTXClg  IM  TBM  1XZ8TBI0T  OV  OOHJXBZA. 

The  admiDfstratlTd  ofRces  In  the  District  of  Colombia  of  the  Chemleal  Warfare 
Service  of  the  Army  rrontefl  by  the  net  of  .Tune  4,  1020,  41  Stnt.,  70S,  are 
sufficiently  connecto<l  with  the  War  Department  to  re<iulre  aiipropriations 
to  be  expressly  made  for  employment  of  personal  services  there. 

Comptroller  Warwick  to  the  Secretary  of  War,  January  22,  1921: 

I  have  the  letter  of  the  a.ssistant  and  chief  clerk,  dated  December 
22,  1920,  received  in  this  office  »Fanuarv  17,  19*21,  inquirinc:  "whether 
employees  in  the  office  of  the  chief  of  the  Chemical  Warfare  Service 
should  be  paid  from  appropriations  for  employees  in  the  War  De- 
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partment  provided  by  the  legislative,  executive,  and  judicial  appro- 
priation act,  or  from  apiiropriations  for  the  Chemical  Warfare  Serv- 
ice provided  by  the  act  making  appropriations  for  the  support  of 
the  Army." 

The  papers  submitted  show  that  the  question  arose  some  months 
ago  upon  the  proposition  to  employ  several  stenographers  for  the 
period  September  1,  1920,  to  January  1,  1921,  upon  some  office  work 
in  developing,  etc.,  work  at  Lakehurst  Proving  Ground,  Lakehurst, 
N.  J.,  and  in  connection  with  a  procurement  and  supply  section, 
which  later,  after  proper  organization,  it  was  thought  would  be 
moved  to  Edgewood  Arsenal. 

The  period  of  contemplated  employment  having  expired  prior  to 
the  submission  of  the  question  to  this  office,  there  would  appear  to  be 
no  need  of  a  decision  upon  the  specific  matter.  I  may  refer  to  the 
decision  of  this  oflice  to  the  Secretary  of  War.  June  22,  1920,  26 
Comp  Dec,  10G2.  upon  the  general  question  of  civilian  employees  of 
field  services  in  Washington  as  a  branch  of  such  field  service,  and  add 
thereto  the  following : 

The  act  of  June  4,  1920,  41  Stat..  7G8,  relating  to  the  organization 
of  the  Army,  creates  a  Chemical  Warfare  Service  with  a  chief  hav- 
ing the  rank  of  bri<::i<lier  general,  100  officers,  and  1.200  enlisted 
men.  The  organization  of  the  otiier  branches  of  the  Army  is  also 
provided  for  in  said  act.  Some  of  these  have  particular  connection 
with  field  service,  such  as  the  Corps  Of  Engineers  and  Ordnance  De- 
partnient.  but  their  civilian  employees  within  the  AVar  Department 
are  particuhirly  appropriated  for  in  tlie  aj)propriation  made  for 
the  War  Department,  legishitive  act  of  May  29,  1920,  for  fiscal  year 
1921,  41  Stat.,  658,  600.  Tlie  Cliemical  Warfare  Service  is  not  ex- 
pressly provided  for  in  that  act,  but  in  the  appropriation  of  June  5, 

1920,  41  Stat.,  972.  for  the  su]>port  of  the  Army  for  the  fiscal  year 

1921,  an  unexpended  l)a]ance  of  an  aUotment  under  the  appropria- 
tion -'Medical  and  Hospital  l)e|)artment,  1919,''  act  of  July  9,  1918. 
40  Stat.,  8().'),  IS  made  available  for  it  for  the  fiscal  year  1921,  for  the 
purcliase  of  chemical  warfare  gases,  etc. 

In  the  ori^nnal  establishment  of  the  War  Department  by  section 
214,  Ivevised  Statutes,  no  specific  bureaus  or  offices  were  named  as 
constituting  the  dci)aitment.  Subsequently  some  were  expressly 
so  created— the  Militia  liureau,  act  of  June  3,  1910,  39  Stat.,  203; 
the  Bureau  of  Insular  Affairs,  act  of  July  1.  1002,  32  Stat.,  712; 
Ivecord  and  Pension  Office,  later  the  military  secretary's  office,  acts 
of  May  9,  1892,  and  April  23.  1904,  27  Stat.,  27;  33  Stat.,  2G2. 

It  is  urged  that  the  Chemical  Warfare  Service  is  not  a  part  of  the 
War  l)t'j)artment.  that  the  character  of  the  office  and  not  its  location 
is  impurlunt,  and  that  if  the  office  is  that  ul  the  chief  of  the  Chemical 
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Warfare  Service  branch  of  the  Army,  and  not  an  office  m  the  Wer 
Department  to  which  he  has  been  detailed,  then  the  mTilian  clerks 
authorized  to  be  employed  in  such  service  branch  of  the  Amy  may 
be  employed  in  such  office,  regardless  of  the  place  where  it  is  located, 
and  hence  also,  is  not  within  the  act  ol  August  0, 1882, 22  Stat.,  255, 
prohibiting  the  employment  of  clerks  in  the  executive  departments 
except  as  expressly  so  appropriated  for.  This  assumption  seems  to 
be  based  in  part  at  least  upon  that  if  civilian  clerks  of  the  Chemical 
Warfare  Service  are  authorized  to  be  employed  at  Edgewood  Arsenal 
or  Lakehurst  Proving  Ground  they  are  authorized  to  be  employed 
elsewhere.  The  distinction  here  is,  however,  that  at  the  named  places 
clerks  are  engaged  only  upon  the  work  of  the  particular  place, 
whereas  the  service  at  Washington  concerns  general  administration 
and  is  not  limited  to  any  one  place.  It  is  not  a  branch  of  a  field  serv- 
ice.  The  question  in  reality  is  whether  the  Chemical  Warfare  Service 
may  maintain  its  administrative  office  in  the  War  Department  at 
Washington,  employing  clerks,  etc.  The  necessity  of  proximity  to 
other  offices  in  the  department  is  urged  as  requiring  it  to  be  so  located. 
I  should  be  constrained  to  view  it,  that  if  this  is  done,  the  office 
should  be  considered  sufficiently  connected  with  the  War  Department 
to  require  appropriation  to  be  made  expressly  for  clerks  to  be  em- 
ployed there,  as  is  done  for  the  Ordnance  Department  and  the  Corps 
of  Engineers.  The  general  legislation,  such  as  the  act  of  1882,  and 
the  prohibition  upon  detail  of  employees  from  field  services  to  Wash- 
ington, show  a  general  purpose  to  control  the  employment  of  clerks 
in  the  departments  at  Washington,  and  in  the  instant  proposition  I 
see  no  reason  for  making  a  distinction.  See  also  the  act  of  June  22, 
1906, 84  Stat.,  418 ;  act  August  29, 1916, 39  Stat.,  626. 

I  understand,  also,  civilian  personnel  has  been  allotted  from  author- 
ized War  Department  employees  to  the  office  of  the  Chemical  War- 
fare Service  in  the  War  Department,  but  is  considered  insufficient. 

The  appropriations  for  the  War  Department  for  the  fiscal  year 
1921  contain  provision  for  the  tempore  ry  employees. 

I  accordingly  can  not  approve  of  the  employment  of  clerks  in 
such  office  under  the  appropriation  for  Chemical  Warfare  Service. 


SALVAGB. 

Ordinarily  salvage  lerrlces  for  the  OoTernnieiit  contemplate  an  Impendliig  sea 

peril,  the  polng  out  In  ternpcstiioiis  weatlior,  the  risk  of  life,  danger  of  the 
entire  loss  of  property  and  the  skill  employed  in  saving  it  from  comi)lete 
loss,  and  where  none,  or  scarcely  any,  of  these  conditions  appear,  there  is 
no  authority  to  pay  a  claim  tor  aalvaga 
TbA  finding  of  barrels  of  oU  belonglDg  to  tbe  QoTemment  afloat  In  an  Inlet 
where  there  was  no  immediate  danger  of  the  barrels  being  washed  ont  to 
sea,  the  notlfieatioii  to  the  proper  military  aathorltles  of  tl^ieir  location. 
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and  their  feturn  uikmi  request  do  not  constitute  salvefs^  and  tbere  Is  ns 

authority  to  pay  for  such  services  except  the  claim  for  transportation  In 

retuminj;  tlie  liarrcis  of  oil  under  an  Iniplifil  n^'rocmont  witli  tlie  persoQ 
who  renUerHd  tlie  sen  ice  which  was  of  value  to  the  Uniti  d  States. 

OomptroUer  Warwlok  to  the  Seeretary  of  War,  laaaary  IMU 

By  reference  of  the  Chief  of  Engineers,  United  States  Army,  hy 
your  authority,  dated  the  15th  instant,  decision  is  requested  whether 
payment  is  authorized  of  vouchers  in  favor  of  C.  K.  and  W.  M. 
Tillett,  Wanchese,  N.  C,  amounting  as  stated  to  $29.17  for  salvage  of 
four  barrels  of  oil  belon<ring  to  the  United  States  recovered  near 
Oregon  Inlet,  N.  C,  and  for  services  of  launch  in  transporting  them 
from  Oregon  Inlet  to  Wanchese  for  delivery  to  employees  of  the 
United  States  engineer  department. 

The  circumstances  of  the  loss  of  these  barrels  of  oil  and  their  re* 
oovery  are  stated  by  the  district  engineer  officer  as  follows: 

"2.  On  July  21,  1920,  two  motor  launches  reccntl;^  acquired  from 
surplus  army  property,  and  the  TT.  S.  launch  John  Kn  y,  were  being 
towed  through  Pandico  Sound,  N.  C,  to  "Bonn fort.  N".  C.  l)y  the 
U.  S.  Tu<r  Rirhard  (*<isuu  II,  for  use  in  connection  witii  the  dredging 
operations  in  the  Inland  Waterway  from  Norfolk,  Va.,  to  iieaufort 
Inlet,  N.  O.  The  launches  were  loaded  with  material  destined  for 
the  work  in  progress  near  Beaufort,  X.  C.  One  of  them  carried  four 
barrels  of  luoricatin^  oil  for  the  IT.  S.  Dredge  Currituck.  A  squall 
arose  when  tlio  l)o:its  were  near  Brant  Island  lighthouse,  and  the 
sea  became  sulliciently  ron«j:h  as  to  cause  two  of  the  launches  to  till 
'  with  water  and  sink.  When  the  launch  carrying  the  oil  sank,  the 
four  barrels  of  oil  went  adrift  in  Pamlico  Sound.  The  rough  weather 
and  the  necessity  for  saving  more  vahnible  property  prevented  the 
tug  from  picking  up  the  barrels  of  oil.  It  was  expected  that  the 
property  would  be  locate<i  by  dwellers  on  Pamlico  Sound:  but  in 
order  that  a  lookout  might  bo  ke^t  for  such  property,  a  notice  was 
posted  in  a  number  of  post  offices  in  the  vicinity  of  the  accident,  an- 
nouncing the  loss  of  the  launches  (neither  of  which  had  then  been 
recovered),  and  requesting  that  information  concerning  their  present 
location  be  furnished.  No  mention  was  made  specifically  of  the  oil 
barrels,  or  other  property,  but  by  inference  may  properly  be  con- 
sidered as  having  been  included  in  the  notices  concerning  the  loss  of 
the  launches.  On»  of  the  launches  was  subsequently  recovered  by 
governmental  agency;  but  the  oil  was  not  so  retrievea.  After  about 
two  weeks  had  elapsed  this  office  was  advised  indirectly  that  the 
oil  had  been  found,  and  upon  communicating  with  Mr.  M.  D.  Ilay- 
man.  wreck  commissioner,  Wanchese,  N.  C,  was  informed  by  this 

rtleman  that  the  finders  of  the  oil  were  Messrs.  C.  K.  Tillett  and 
M.  Tillett,  of  Wanchese,  N.  C.  The  oil  was  later  transported 
from  Oregon  Inlet,  near  which  point  it  was  salved,  to  Wanchese, 
N.  C,  by  Mr.  C.  K.  Tillett.  and  by  him  turned  over  to  an  employee 
of  this  department.  The  oil  was  transported  on  authority  of  Mr. 
M.  D.  Hayman,  wreck  commissioner,  after  correspondence  With  this 
office  regarding  the  terms  upon  which  the  oil  could  be  carried  from 
the  point  gf  salvage  to  Wanchese;  but  no  direct  instructions  wers 
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ffiven  to  Mr.  Hayman  to  take  this  step.  Claim  was  later  submitted 
0^'  tiie  salvors  for  compensation  for  salvage,  and  for  transporting  tiic 
oil  to  Wanchese. 

It  would  appear  that  the  notices  issued  by  this  office,  and 

poctod  in  the  vicinity  of  the  lost  property,  were  tantamoinit  to  nn  * 
undt'rstan<lin^  tliat  assistance  in  the  recovery  of  the  })i()p(M"ty  would 
be  properly  compensated,  and  that  such  an  understanding^  may  be 
oonsidered  to  be  an  obligation  on  the  part  of  the  district  en^rineer  to 
pay  the  purcliase  pHce  of  the  lien  acquired  by  the  salva^rc  service 
rendered.  The  request  on  the  wrecking?  commissioner  at  Wanchese, 
N.  C,  for  inforni:ition  as  to  what  terms  coiiM  )»(•  made  for  transport- 
ing the  oil  from  the  place  of  recovers'  to  Wanchese  miirht  also  be 
considered  as  an  expression  of  willingness  to  pay  reasonable  and 
just  charges  for  the  service  rendmd,  and  was  apparently  so  con- 
strued by  the  wrecking;  comnussioner.  It  may  be  stated,  however, 
that  this  constriH'tion  ari-^es  from  inferenee  only,  as  no  dirort  promise 
or  olTcr  was  hehl  out  l»y  the  district  euL'incer  that  compensation  for 
the  purciiase  lien,  or  for  the  transportation  services,  was  guaranteed." 

The  district  engineer  officer  also  states  as  follows : 

"5.  In  arriving  at  a  just  and  reasonable  amount  for  the  purchase 
of  the  salva^re  lien,  the  usual  allowance  in  such  rases  has  been  taken 
into  consi«leration,  viz,  one-third  of  the  value  of  the  salved  property. 
The  value  of  the  oil  was  $55.  The  propqrtionate  part  of  the  value 
of  such  lot  salved  has  been  vouchered  in  favor  of  the  respective 
salvors,  Messrs.  C.  K.  Tillett  and  W.  M.  Tillett.  The  cost  of  trans- 
porting the  oil  from  Oregon  Tnlet  to  Wanchese  is  based  on  10  hours' 
use  of  the  launch  at  $1  per  hour." 

Does  the  finding  of  these  barrels  of  oil  under  the  circumstances 
shown  constitute  salvage,  and  can  the  claim  be  allowed  as  one  of 
salvage,  or  is  the  case  one  merely  of  the  finding  of  lost  property 
belonging  to  the  United  States? 

The  United  States  Supreme  Court  in  the  case  of  The  Sabine^ 
101  U.  S.,  384,  defines  salvage  as — 

"compensation  allowed  to  persons  by  whose  voluntary  assistance  a 
ship  at  sea  or  her  cargo  or  both  have  been  saved  in  whole  or  in  part 
from  impending  sea  peril,  or  in  recovering  such  loss  as  in  case  of 
shipwreck,  derelict,  or  recapture." 

The  court  held  in  that  case  that  three  elements  especially  are  neces- 
sary to  constitute  a  valid  salvage  claim,  namely: 

**A  marine  peril.  Service  voluntarily  rendered  when  not  required 
as  an  existing  duty  or  from  a  special  contract  Success  in  whole  or 
in  part  or  that  the  service  contributed  to  such  success." 

This  olRee  has  uniformly  held  that  there  is  no  authority  of  law  to 
pay  the  mere  finder  of  property  of  the  United  States  lost  at  sea  for 
his  services  in  finding  and  restoring  it  to  the  proper  officer  of  tho 
Qovemment,  unless  a  reward  has  been  offered  for  its  recovery  prior 
to  the  return  of  the  property  and  the  services  have  been  rendered  at 
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the  request  of  the  United  States.  5  Comp.  Dec.,  87;  11  id,^  741; 

To  entitle  to  compensation  lor  salvage  twrvices  somet&ihg  more  is 
required  than  a  mere  location  of  the  property  and  the  reporting 
its  location  to  the  proper  military  authorities.  Ordinarily  salvage 
services  contemplates  an  impending  sea  peril,  the  going  out  in 
tempestuous  weather,  the  risk  of  life,  danger  of  tiie  entire  loss  of 
property,  and  the  skill  employed  in  saving  it  from  complete  loss. 
Where  none,  or  scarcely  any,  of  these  conditions  appear  it  can 
hardly  he  denominated  salvage  services. 

In  the  instant  case  it  is  true  the  harrels  of  oil  were  afloat  in 
-Pamlico  Sound  near  Oregon  Inlet  where  they  had  been  for  about 
two  weeks  before  being  discovered  by  claimants.  They  were  ap- 
parently not  in  imminent  danger  of  being  washed  out  into  the 
open  sea.  There  was  seemingly  no  hazard  incurred  in  their  re- 
covery and  delivery  to  the  military  authorities.  Jn  fact  it  is  not 
shown  that  claimants  did  anything  in  respect  to  them  except  to 
report  their  location  to  the  wreck  commissioner  at  Wanchese  (not 
an  employee  of  the  United  States),  until  requested  by  him  to  trans- 
port the  barrels  of  oil  from  Oregon  Inlet  to  Wanchese. 

Under  the  circumstances  appearing  I  am  of  opinion  that  pay- 
ment for  salvage  services  is  not  authorized. 

As  respects  that  part  of  the  vouchers  for  transportation  it  appears 
that  while  not  directly  authorized  by  an  officer  or  agent  of  the 
United  States  to  furnish  the  transportation,  it  was  effected  on  the 
authority  of  the  wreck  commissioner  after  correspondence  by  him 
with  the  office  of  the  district  engineer  about  the  terms  upon  which 
the  oil  could  be  carried  from  place  where  found  to  Wanchese.  The 
claim  for  transportation  amounts  to  $10,  being  for  services  of 
launch  for  10  hours  at  $1  per  hour.  If  this  sum  is  approved  by  the 
proper  military  authorities  as  the  reasonable  compensation  for  such 
services  I  am  of  opinion  that  its  payment  is  authorized  as  upon  an 
implied  agreement  with  the  person  who  rendered  the  services  which 
were  of  value  to  the  United  States.  Under  the  circumstances  shown 
the  transportation  services  can  hardly  be  said  to  be  purely  volun- 
tary. They  were  furnished  as  the  result  of  correspondence  be- 
tween the  wreck  commissioner  and  an  officer  or  agent  of  the  United 
States,  and  by  inference  they  may  be  said  to  be  furnished  at  the 
latter's  request 

As  respects  the  suggestion  in  your  re&rence  that — 

"The  law  as  to  the  pavment  of  salvage  from  Government  funds  is 
not  believed  to  be  as  fully  ascertainable  from  the  piibli^ed  de- 
cisions of  the  Comptroller  as  is  <l(>sir}ilile  so  that  questions  mnv  He 
answerer  1  with  sufficient  certainty  to  warrant  payments  by  analogy 
to  cases  decided," 
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it  is  pointed  out  that  it  is  not  always  easy  to  make  the  distinction 
in  this  class  of  cases.  In  the  cases  forminp;  the  basis  for  the  de- 
cision in  13  Comp.  Dec,  273,  and  16  Comp.  Dec,  778,  where 
services  were  held  to  be  in  the  nature  of  salvage,  it  appeared  that 
the  timber  and  boat,  respectively,  were  in  imminent  danger  of  com* 
plete  loss  or  destruction  by  being  washed  out  to  sea  or  submerged 
beyond  the  probability  of  recovery.  It  was  apparently  not  so  in 
the  case  of  these  barrels  of  oil.  It  was  properly  held  in  those  two 
cases,  I  think,  that  the  services  were  in  the  nature  of  salvage  and 
payment  was  authorized  accordingly. 


fZZ  KOSTKS'  IttATH  eSATirZTT--OOAST  OVABB. 

Death  by  drowning  in  death  from  "  wounds  or  dlsenso  "  within  the  meaning  of 
the  act  of  June  4,  1920,  41  Stat.,  824,  authorizing  payment  of  six  months' 
pay  as  death  gratuity  to  designated  beneflciaries  of  deceased  officers  and 
enlisted  men  of  Uie  Coast  Guard  upon  offldal  notice  of  deatii  ttmn  wounds 
or  disease  not  tbe  result  of  tbelr  own  misconduct 

Oemytroller  Warwiek  to  Heat  Comiaaader  0.  K.  Jbnet,  vnited  Itatee  Oeast 
Guard,  Tanuarj  tt,  IMl: 

I  have  your  letter  of  January  8, 1921,  requesting  decision  whether 
or  not  the  mother  of  Erick  Lamonth,  deceased,  formerly  an  enlisted 
man  in  the  Coast  Ghii^,  is  entitled  to  the  death  gratuity  provided 
by  the  act  of  June  4, 19Sio,  41  Stai^  824,  for  designated  beneficiariea 
of  deceased  officers  and  enlisted  men  of  the  Coast  Guard  upon  offl* 
cial  notice  of  death  of  the  officer  or  man  from  wounds  or  disease^ 
not  the  result  of  his  *  *  *  own  misconduct" 

It  appears  that  Erick  Lamonth  was  drowned  August  29,  1920, 
under  the  following  circumstances: 

He  fell  overboard  from  the  Coast  Guard  cutter  Maekinae  while 
engaged  in  a  fi^t  with  another  enlisted  man  on  that  vtesel  who  also 
went  overboard  with  him,  and  Lamonth  was  drowned  before  aid 
could  reach  him. 

You  do  not  state  specificaUy  the  questions  you  wish  to  have  de- 
aded.  I  assume  that  the  quc^on  for  decision  is  whether  this  en- 
listed man  died  from  wounds  or  disease,"  and  if  so  whether  the 
death  was  "  the  result  of  his  *  *  *  own  misconduct."  Decision 
will  be  limited  to  those  questions. 

It  may  be  that  death  from  drowning  is  not  strictly  speaking  a 
death  from  either  wounds  or  disease.  Such  a  death,  however,  has 
been  recognized  by  this  office  as  coming  within  those  terms  as  they 
were  used  in  the  act  of  May  13,  1908,  35  Stat,  128,  making  provi- 
sion for  death  gratuities  similar  to  the  one  now  under  consideration. 
17  Comp.  Doc,  528.  See  also  23  Comp.  Dec.,  457,  in  which  case  death 
by  drowning  is  treated  as  within  a  law  of  the  Coast  Guard  allowing 
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gratuities  for  tieutlis  from  "  any  wound  or  injury  received  or  dis- 
ease contracted  "  in  line  of  duty. 

No  doubt  in  ordinnry  cases  of  drownin<^  death  results  from  sutTo- 
cation  cnused  by  the  (illinjr  of  the  lungs  with  water.  It  may  be  tiiat 
ordinarily  such  a  death  is  not  due  to  any  wound  or  injury  to  the 
lungs  or  otiier  organs  or  tissues  of  the  body,  nor  to  any  diseased  con- 
dition of  those  organs  or  tissues,  but  solely  to  the  obstruction  to 
breathing  caused  l)y  the  presence  of  water  in  the  lungs.  However, 
for  the  purpose  of  broad  general  classification  all  deaths  may  be 
said  to  result  from  either  disease  or  injury,  and  it  seems  probable 
that  the  word  "  wound  "  was  used  in  this  connection  as  including 
all  causes  of  death  coming  ordinarily  und<^r  the  somewhat  broader 
term  injuries.""  It  can  not  have  been  the  intent  of  this  law  to 
exclude  deaths  from  drowning,  a  cause  of  death  to  which  the  Navy 
an<l  Coast  Guard  are  peculiarly  exposed,  or  to  distinguish,  for  in- 
stance, between  a  case  of  death  from  wounds  and  one  of  death  from 
drowning  under  the  same  circumstances,  and  perhaps  caused  by  the 
same  accident.  For  these  reasons  the  former  practice  of  allowing 
under  a  like  statute  otherwise  lawful  gratuities  in  cases  of  death  from 
drowning  will  be  followed  by  this  ofiice  in  aises  arising  under  tlie 
act  of  June  4,  1020. 

The  evidence  as  to  whether  this  drowning  was  the  re.sult  of  the 
man's  own  misconduct  is  not  conclusive.  It.  was  the  direct  result 
of  the  fight  in  which  the  enlisted  man  was  engaL'ed,  and,  generally 
speaking,  fighting  is  misconduct  on  the  part  of  the  aggressor.  Kvi- 
dence  developed  by  the  board  of  inquest  convened  to  investigate  the 
case  does  not  show  with  certainty  that  Lamonth  was  the  aggressor. 
It  api^ears  that  his  opponent  was  arrested  by  local  authorities  and 
held  on  a  charge  of  manslaughter.  Some  of  the  testimony  indicates 
that  the  two  men  may  not  have  been  fighting  but  merely  scuHling,  or 
**  skylarking,"  as  one  witness  put  it,  and  accidently  fell  overboard. 

Disbursing  officers  should  not  pay  claims  based  upon  disputed  or 
doubtful  matters  of  fact.  All  such  claims  should  be  left  by  the  dis- 
bursing officer  for  settlement  by  the  accounting  officers  of  the 
Treasury.  22  Comp.  Dec,  350;  23  id.,  302. 

You  should  not  pay  this  claim,  but  should  refer  it  to  the  Auditor 
for  the  Treasury  Department  for  settlement 


VUHXEAL  IZPSVSES— WAR   RISK   BENEFICIARIES   DTXHO  WHUS  ZV 

CAJIS  Of  PUBLIC  HBALIS  SBBVICB. 

Tbe  Public  Health  Service  Is  autborized  to  pay  the  funeral  espenaea  of  bana> 
fldarles  of  the  Bureau  of  War  RJsk  Insurance  dylnp  while  In  Its  care, 
from  allotment  of  the  appropriRtion  "Medical  and  Hospital  Services* 
re(x>lvod  from  the  bureau,  upon  the  same  conditions  that  the  bureau  [>ays 
like  expenses. 
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Acting  Comptroller  Foree  to  the  Secretary  of  the  Treainry,  JtMXMXj  W,  19S1: 

By  your  reference  I  have  a  letter  of  the  Siirnfeon  General,  Public 
Ilealtli  Service,  dated  January  18,  1921,  submitting  for  decision, of 
this  office  a  question  stated  therein  as  follows: 

"  I  have  the  honor  to  invite  your  attention  to  the  appropriation 
•Medical  and  Hospital  Services.  Public  Health  Service,  19'il,'  re- 
ceived by  allotment  from  the  Bureau  of  War  Risk  Insurance  out 
of  the  appropriation  •Medical  and  Hoepital  Services'  available  to 
the  Bureau  of  War  Risk  Insurance,  and  to  state  that  doubt  exists 
as  to  whether  the  term  'funeral  expenses,'  included  therein,  is  suffi- 
cient to  authorize  the  interment  of  the  remains  of  War  Risk  Insur- 
ance patients  dyin*r  while  in  tlie  care  of  the  Public  Health  Service. 
Inasmuch  as  a  funeral  is  defined  as  ^  the  rites  used  in  the  disposition, 
aa  interment,  of  a  dead  human  body,'  or  as  a  •  burial,'  I  am  of 
opimon  that  expenditures  are  authorized  for  the  preparation  and 
interment  of  the  body  at  a  reasonable  cost" 

The  appropriation  for  ••Medical  and  Hoepital  Services"  of  the 
Bureau  of  War  iRisk  Insurance  made  by  the  act  of  June  5, 1920,  41 
Stat.,  881,  provides  among  other  items  for  ••  funeral  expenses  "  for 
beneficiaries  of  the  bureau,  with  a  provision  for  allotment  of  a  por- 
tion of  the  appropriation  to  the  Public  Health  Service  for  disburse- 
ments by  that  service  for  the  purposes  set  forth  in  the  appropriation. 
Thus  funeral  expenses  of  beneficiaries  may  be  paid  by  the  Public 
Health  Service  from  its  allotment  of  this  appropriation  upon  the 
same  conditions  that  the  bureau  pays  like  expenses. 

I  understand  your  question  to  relate  solely  to  a  distinction  between 
••  funeral  expenses  "  as  signifying  the  expense  of  the  rites  or  cere- 
monies accompanying  a  burial,  and  the  expense  of  the  ••burial" 
itself,  including  preparation  and  interment  of  the  body. 

The  term  ••  funeral  expenses  "  in  its  broader  significance  includes 
any  and  all  expense  properly  incident  to  a  burial,  and  it  has  been 
generally  so  used  and  understood.  You  do  not  specify  any  particular 
item  of  expense  as  to  which  you  are  in  doubt,  so  it  is  not  practicable 
to  render  a  more  specific  decision  at  this  time,  or  to  determine 
whether  or  not  any  case,  or  class  of  cases,  which  you  may  have  in 
mind  is  such  as  to  authorise  payment  of  funeral  or  burial  expenses 
by  the  Public  Health  Service  from  its  allotment  of  this  appropria- 
tion. 

In  this  connection  see  27  Comp.  Dec,  888. 


tAXS  OW  OOOM  BT  ATTCTIOK— &ESP0H8IBILITY  FOR  LOflg  fVBSBaimT  TO 

xm  iPSomxD  voe  uxovaxi. 

Where  the  GoverameDt  eells  goods  at  auction,  specifying  their  removal  within 
48  hovn,  Che  |iarcha8er  asBDines  the  risk  for  thehr  iafMy  after  that  period, 
and  In  ttie  abience  of  evldenoe  shoiirlng  enlpable  negUfonee  on  the  part 
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of  the  GoTOTunent,  any  loss  by  tbeft  or  otherwise  occurring  Mbaeqnent 

to  the  time  spt'clflcd  for  removal,  while  tlie  goods  are  being  held  by  the 
GovernuK  nt  for  the  couvenience  ot  the  purcliaser,  must  be  home  by  the 

purchaser. 

Seoiiion  by  Aotlng  Comptroller  Voree,  Junaiy  85,  19tl: 

L  Applestein  applied  NoTember  16, 1920,  for  revisioii  of  the  action 
of  the  Auditor  for  the  War  Department  in  disallowing  by  certificate 
dated  August  17, 1920,  his  claim,  No.  744406,  for  $238.17  as  a  refund 
of  the  purchase  price  of  material  purchased  from  the  Government 
but  not  received  by  the  claimant 

It  appears  that  at  a  public  auction  sale  held  at  Camp  Meigs,  Wash- 
ington, D.  C,  May  24, 1920,  Mr.  Applestein  was  the  successful  bidder, 
at  51  cents  each,  for  a  lot  of  1,379  cot  sheets,  and  paid  therefor  in  full 
the  sum  of  $703.29,  and  that  when  he  called  four  days  later,  May 
28, 1920,  to  remove  the  sheets  purchased  by  him  only  912  of  them  re- 
mained. This  claim  is  for  the  difference,  467  sheets,  at  61  cents  each. 

It  also  appears  that  at  the  time  of  this  auction  sale,  and  before 
selling  these  goods,  the  auctioneer  stated  that  they  must  be  removed 
within  48  hours,  as  the  camp  was  to  be  abandoned  and  the  troops  with- 
drawn, making  it  difficult  to  keep  check  of  the  property  sold,  and 
that  uinknown  persons  were  entering  the  camp  from  time  to  time 
and  taking  away  property  sold.  A  statement  to  the  same  effect  was 
made  by  the  officer  in  charge  of  the  sale. 

From  the  facts  as  they  appear  in  this  case  it  is  diiarly  to  be  in- 
ferred that  the  467  missing  sheets  were  stolen  between  the  time  of 
the  auction  sale  on  May  24  and  the  time  when  Mr.  Applestein  came 
to  get  them  on  May  28.  That  they  were  the  property  of  Applestein 
when  stolen,  there  appears  to  be  no  reason  to  doubt,  for  they  had 
been  duly  awarded  tp  him  at  the  public  auction;  he  had  paid  for 
them  in  full,  and  they  were  merely  awaiting  his  convenience  to  re- 
move them. 

The  only  question  for  consideration  appears  to  be  whether  the 
Government,  in  these  circumstances,  was  the  custodian  of  the  goods 
belonging  to  ApplesU  in  in  such  a  sense  as  to  be  an  insurer  of  their 
safety  until  they  should  be  called  for  by  him.  Had  he  called  for 
them  within  the  48  hours  specified  at  the  time  of  sale,  it  might  be 
urged  with  some  force  that  the  Government  was  absolutely  re- 
sponsible for  the  safety  of  the  property  purchased.  But  he  did  not 
call  within  that  time,  and  hence  this  situation  need  not  be  oon- 
sidtTcd. 

In  view  of  the  warning  expressly  friven  by  the  auctioneer  and  the 
selling  officer  at  the  time  of  the  sale,  it  is  clear  that  the  purchaser  in 
delaying  beyond  the  time  specified  for  the  removal  of  the  goods 
purchased  assumed  the  risk  of  their  safety  after  that  period,  and  in 
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the  absence  of  culpable  negligence  on  the  part  of  the  Government  any 
loss  occurring  subsequently  would  be  his. 

No  evidence  has  been  presented,  and  doubtless  none  exists,  as  to 
the  time  when  this  theft  occurred.  It  is  pruper  to  assume,  there- 
fore, that  it  occurred  more  than  48  hours  after  the  sale,  as  it  is  to 
be  assumed  from  the  notice  given  by  the  auctioneer  that  the  goods 
were  under  guard  during  that  period.  No  evidence  of  negligence  on 
the  part  of  the  Government  subseqifent  to  or  during  the  48-hour 
period  has  been  presented,  and  such  negligence  can  not  be  presumed. 

From  all  the  evidence  in  the  ease  it  appears  that  the  467  sheets 
missing  were  the  property  of  the  dftimant  when  stolen,  and  that  the 
United  States  was  not  responsible  for  their  safe-keeping  at  the  time 
of  the  theft  and  is  therefore  not  liable  to  the  owner  for  the  value  of 
the  stolen  property. 

In  addition  to  the  foregoing  (and  this  is  set  forth  by  the  auditor 
as  the  sole  basis  of  his  action  in  disallowing  the  daim)  the  proceeds 
of  this  sale  were  covered  into  the  United  States  Treasury  and  are 
therefore  not  available  for  return  to  the  daimaut,  even  if  he  were 
legally  entitled  thereto,  without  an  appropriation  therefor  by  Con- 
gress, and  no  appropriation  exists  for  the  payment  of  saeh  claims. 

The  action  of  the  auditor  is  therefore  affirmed. 


TBAVSPOBTATIOH  AND  SATI0V8— EVUSTBD  XIV  OV  9ATI0VAL  OVABD 
TBAYSUHO  TO  AVB  ntOM  80H00U  OV  IH8T&IF0TX0V. 

Snllsted  men  of  the  National  Qnaril  detailed  vndtae  provlatone  of  section  80  of 
the  act  of  Jnne  8»  3916^  39  Stat.,  207,  to  attend  a  military  service  school  for 

a  rc'^iliir  conrsp  of  study,  or  a  sc  hool  at  or  near  nn  Army  yx»st  for  routine 
pnn  tical  instruf'iioM,  arc  ciitith'd  to  tninsriortatinn  atid  to  ratl(»ns  In  kind 
or  coiuniuttition  theivlur  fur  the  liiue  properly-  coasuiued  Id  traveling  to  and 
from  the  school. 

Acting  Comptroller  Force  to  the  Secretary  of  War,  January  29,  1991: 

I  have  your  mniest  of  i\w  i'Ah  instant  for  (k'cisioii  of  the  question 
wlicther  or  not  enlisted  men  of  tlie  Xalional  (iiianl  detailed  to  attend 
a  military  serviee  si  hool  under  tlie  provisioiib  of  section  1)J)  of  the  act 
of  June  3,  191G,  39  Stat..  207,  are  entitled  to  commutation  for  sub- 
sistence for  the  time  consumed  in  traveling  to  and  from  the  school. 
Section  99  proviiles: 

"Under  such  reji^ulations  as  the  President  may  prescribe,  the  Sec- 
retary of  War  may,  u\)on  the  ret ommeiKlation  of  the  ^'overnor  of  any 
State  or  Territory  or  the  commanding  general  of  the  National  Guard 
of  the  District  of  Columbia,  authorize  a  limited  number  of  selected 
officers  or  enlisted  men  of  the  National  Guard  to  attend  and  pursue 
a  re^ilar  course  of  study  at  any  military  service  school  of  the  United 
States,  except  the  United  States  Military  Academy;  or  to  be  attached 
to  an  organization  of  the  same  arm,  corps,  or  department  to  which 
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such  oiBoer  or  enlisted  man  shall  belong,  for  routine  practical  instme- 

tion  at  or  near  an  Army  post  during  a  period  of  field  training  or 
other  outdoor  excrciFos;  and  such  oHircr  or  enlisted  man  shall  receive, 
out  of  any  National  (iuanl  allotment  of  funds  available  for  the  pur- 
pose, the  same  travel  allowances  and  quarters,  or  commutation  of 
quarters,  and  the  same  pay,  allowances,  and  subsistence  to  which  an 
officer  or  enIist<Ml  man  of  the  Regular  Army  would  be  entitled  for 
attendin^r  s\u  \\  school^ collep:e,  or  practical  course  of  instruction  under 
orders  from  proper  military  authority,  while  in  actual  attendance 
at  such  school,  college,  or  practical  course  of  instruction:  Provi'ltd, 
That  in  no  case  shall  the  pa^  and  allowances  authorized  by  this 
section  exceed  those  of  a  captain." 

This  statute  relates  to — 

1.  A  regular  course  of  study  at  a  militaiy  service  school  of  the 
United  States. 

2.  Routine  practical  instruction  at  or  near  an  Army  post 
Paragraphs  468,  477,  and  484,  National  Guard  Regulations,  1919, 

are  as  follows: 

**4G8.  While  in  actual  attendance  at  any  Army  service  school, 
offi^tm  of  the  National  Guard  shall  receive  the  same  travel  allow- 
ances and  quarters,  or  commutation  of  quarters,  and  the  same  pay 

and  allowances  to  which  an  officer  of  the  Regular  Army  of  the  same 
^rade  would  he  entitled  for  attendin*;  such  school:  Provided^  That 
the  pay  and  allowances  autiiorized  shall  in  no  case  exceed  those  of  a 
captain." 

*'477.  While  in  actual  attendance  at  a  service  school  enlisted  men 
of  the  National  Guard  shall  receive  the  same  travel  allowances  and 

quarters,  or  commutation  of  quarter?,  and  the  same  pay,  allowances, 
and  suhsistence  to  which  enlisted  men  of  like  <]jrade  in  the  Hegular 
Army  would  be  entitled  for  attending  such  school.   •  • 

**484.  While  participating  in  such  exercises  or  practical  courses 
of  instruction  of/Seere  and  enlieted  men  of  the  National  Guard  will 
receive  the  same  pay.  allowances,  and  subsistence  to  which  officers 
or  enlisted  men  of  the  Tvo<jular  Army  of  like  jjrade  would  be  entitled: 
Provldt  d,  That  in  no  case  shall  the  pay  and  allowances  of  an  officer 
exceed  those  of  a  captain." 

On  November  28,  1919,  in  the  case  of  Lieut.  Newbold,  this  office 
decided  that  the  words  while  in  actual  attendance  at  such  scIukjI, 
collej[^e,  or  practical  course  of  instruction,"  in  section  99,  defines  and 
limits  the  period  (lurin<]j  which  the  p(iy  of  tlie  ^rade  held,  not  above 
that  of  captain,  may  be  paid;  and  that  an  otlicer  is  not  in  actual 
attendance  at  a  school  while  he  is  en  route  either  thereto  or  there- 
from. This  decision  is  quoted  with  approval,  in  the  case  of  First 
Lieut.  Young,  June  3,  1920,  26  Comp.  Dec,  985,  wherein  it  is  held 
that  Young  is  entitled  to  commutation  of  quarters,  heat,  and  liirht 
for  dependents  for  the  period  he  was  in  actual  attendance  at  the 
school,  but  is  not  entitled  to  such  commutation  for  the  time  consumed 
in  going  thereto  and  returning  therefrom. 
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In  cases  of  oiScer  of  the  National  Guard,  the  mileage  allowance  of 
7  cents  per  mile  is  lawfully  payable  for  travel  perfonned  under 
compefeeni  orders  in  going  to  and  rrtuming  from  a  oourse  of  study 
at  a  military  aerri^  school  or  practical  instruction  at  or  near  an 
Army  post  in  compliance  with  said  section  99. 

Your  question  is  answered  as  follows : 

Enlisted  men  of  the  National  Guard  detailed  under  the  provinons 
of  section  99  to  attend  a  military  service  sdiool  for  a  regular  course 
of  study,  or  a  school  at  or  near  an  Army  post  for  routine  practical 
instruction,  are  entitled  to  transportation  and  to  rations'  in  kind  or 
commutation  therefor  for  the  time  properly  consumed  in  traveling 
to  and  from  the  school. 


VEnmtE  AXBBZCAir  IBAKBV— I08S  OB  WSBOX  OV  A  YWIMEL, 

Under  section  4526,  Revised  Statutes,  as  amended,  prOTlding  that  American 
•eanien  may  be  treated  as  deatltute  when  rendered  sopemiiinerary  by 
reason  et  tiie  loea  er  wreck  of  a  vessel,  no  vessel  can  be  considered  a  **  loss 
or  wreck  "  whoi  the  injury  occasions  only  a  temporary  delay  In  tbe  voyage 
and  raiders  only  a  portion  of  the  crew  sapemtunerary. 

Acting  Oomptroller  Voree  to  the  Seeretary  of  State,  January  27,  1911. 

I  have  your  letter  of  January  21  reque^tin^  decision  whether  the 
S.  S.  Zaca,  on  which  n  fire  occnrredi»October  18,  1020,  can,  as  a  result 
of  said  fire,  be  considered  a  "  loss  or  wreck"  within  the  menninjc  of 
the  provisions  of  section  4526,  Tievised  Statutes,  as  amended  by  the 
act  of  December  21,  1898,  30  Stat^  755. 

Said  section  reads: 

**  In  cases  where  the  service  of  any  seaman  terminates  before  the 
period  contemphited  in  the  afrreement,  by  reason  of  the  loss  or  wreck 
of  tlie  vessel,  siicli  seaman  sliall  be  entitled  to  \va</es  for  the  time  of 
service  prior  to  such  termination,  but  not  for  any  further  period. 
Such  seaman  shall  be  considered  as  a^  destitute  seaman  and  shall  be 
treated  and  transported  to  port  of  shipment  as  provided  in  sections 
forty-five  hundrea  and  seventy-seven,  forty-five  hundred  and  seventy- 
eight,  and  forty-five  hundred  and  seventy-nine  of  the  Bevised  Stat- 
utes of  the  United  States." 

With  reference  to  the  damage  in  this  case  you  state: 


able  damage  to  the  machinery  and  the  crew's  quarters,  rendering:  it 
impossible  for  the  vessel  to  proceed  under  her  own  power  until  ex- 
tensive repairs  l^ve  been  made.  The  hull  of  the  vessel  was  not 
ssriondy  oamaged  and  the  cai  i^o  was  only  partially  lost,  probably 
not  500  tons  out  of  a  cargo  of  nearly  8,000  tons  of  eoal.  About  three- 
fourths  of  the  crew  have  been  shipped  to  the  United  States  and  sev- 
eral new  men  have  been  sip^ned  on  to  work  with  the  remainder  of 
the  crew  in  performing  necessary  work.  The  vessel  is  to  be  towed 
to  St.  Lucia  and  thence  to  the  Panama  Canal  or  the  United  States, 
where  she  is  to  be  reequipped  with  machinery." 

21— VOL  27—43 


It  appears  that  the  vessel 
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It  appears  from  a  dispatch  from  the  American  consul  at  Trinidad, 
the  port  where  the  fire  occurred,  that  the  vessel  was  not  lost  to  the 
owner  nor  abandoned  by  the  officers  and  crew,  that  onl j  a  small  per- 
centage of  her  cargo,  which  consisted  of  coal,  w^  destroyed  or  dam- 
aged; that  she  did  not  abandon  her  voyage  but  proceeded  under  tow 
and  delivered  her  cargo  at  St.  Lnda,  its  original  destination,  therein 
earning  freight,  and  that  living  quarters  and  messing  fadlities 
the  crew  were  at  all  times  available  on  the  vessel 

Generally  speaking  a  vessel  is  not  to  be  regarded  as  a  wre^  unless 
she  is  at  least  constructively  a  total  loss  to  the  owner,  that  is  to  say, 
is  rendered  by  reason  of  an  injury  absolutely  unnavigable  or  unable 
to  pursue  her  voyage  without  repairs  exceeding  the  half  of  her  value. 
Peele  v.  Merchants^  Irmtranee  Company,  19  Fed.  Gas.  98;  Wood  v. 
Lineoln  and  Kennebeek  Insurance  Company,  6  Mass.,  479.  While 
the  term  "wreck"  as  used  in  the  provision  now  under  consideration 
may  sometimes  be  given  a  broader  meaning  than  as  defined  hereiii, 
The  Charles  D,  Lane,  106  Fed.,  Rep.,  746, 1  am  of  opinion  that  the 
facts  presented  in  the  case  of  the  Zaca  arc  not  sufficient  to  establish 
a  Iqss  .or  wreck  within  the  meaning  of  said  law  and  that  in  no  case 
can  a  vessel  be  considered  a  loss  or  wreck  in  so  far  as  the  rights  of 
seamen  are  concerned  when  the  injury  occssions  only  a  temporary 
delay  in  the  voyage  and  render^  only  a  portion  of  the  crew  super- 
numerary. 

The  question  submitted  is  answered  in  the  negative. 


If  the  suspension  of  an  employee  of  the  Government  is  speclflcally  confirmed  by 
the  head  of  the  department  at  the  time  of  making,  it  is  effective  to  tai» 
away  from  the  employee  flie  rli^t  to  salary  for  the  period  during  which  It 

Is  operative,  but  If  the  suspension  Is  made  hy  a  subordinnfp  official  In 
charpe  nml  connt  nrod  only  by  the  chief  of  a  bureau  under  a  general  authori- 
zation from  the  heiiU  of  the  department  to  make  suspensions,  and  is  not  In 
fact  specifically  confirmed  cv  appsoved  by  tiie  head,  tx  the  legal  acting  head, 
of  die  department,  it  is  not  so  efflectlve. 

Acting  Comptroller  Foree  to  the  Attorney  Qeneral,  January  28,  1981: 

I  have  your  letter  of  January  19,  1921,  as  follows: 

"  There  is  submitted  herewith  the  claim  of  Charles  Petrovitsky,  in 
the  amount  of  $500,  for  compensation  as  special  agent,  Bureau  of 
Investigation  of  this  department,  at  the  rate  of  $6  per  day,  in  the 
period  from  December  16,  1919,  to  February  29,  1920,  uid  the  in- 
crease in  compensation  at  the  rate  of  $20  per  month,  $50. 


"Affidavit  of  Petrovitskv. 
"Brief  submitted  by  him  in  support  of  this  claim. 
**  Statement  of  John  Majerus  of  the  police  department  of  Taoomi. 
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"Aflfidavit  of  Charles  H.  Heighten, special  agent  of  this  department 
together  with  copies  of  certain  other  letters  and  papers  which  the 
claimant  submitted  in  support  of  the  claim  enclosed. 

The  facts  with  respect  to  said  claim  are  that  on  December  8, 1919, 
the  daimant,  who  was  then  employed  as  a  roecial  agent  in  the  office 
of  the  Bnreau  of  Investigation  at  Seattle,  Washington,  was  granted 
leave  for  a  period  of  ten  days;  that  he  left  Seattle  for  Cedar  Rapids, 
Iowa,  and  Chicago,  Illinois.;  that  subsequentl;^  and  on  December  15, 

1919,  Frank  L.  (iarbai  iiio,  special  agent  of  this  department,  was  as- 
signed to  and  placed  in  charge  of  the  Seattle  office  of  the  Bureau  of 
Investigation ;  that  Mr.  Petrovitsky  returned  to  the  office  on  Decem- 
ber 23,  1919,  at  whic  h  time  he  was,  because  of  certain  matters  not 
satisfactory  to  Mr.  (iarbarino,  suspended  by  the  latter,  effective  De- 
cember 19,  1919;  and  that  he  was  reinstated  effective  March  1,  1920. 
He  has  not  been  paid  compensation  during  or  for  the  period  from 
December  15,  1919,  to  February  29,  1920,  inclusive,  wnich  is  now 
daioMd  in  the  enclosed  account. 

**Tlie  action  of  Mr.  Garbarino  as  special  agent  in  charge  was 
confirmed  by  telegram  of  the  cliiof  of  the  Bureau  of  Investigation, 
under  date  of  December  27,  1919.  The  latter,  under  autliority 
entrusted  and  delegated  to  him  by  me,  is  and  was  at  the  time  author- 
ized to  take  summary  action  by  way  of  su.spensiun,  dismissal,  or 
otherwise,  with  respect  to  agents  and  employees  of  the  Burean  of 
Investigation,  when  he  deemed  such  action  necessary  snd  essential 
to  the  conduct  of  said  bureau,  and  which  action  has  been  confirmed 
by  me  as  the  head  of  the  department. 

"  Mr.  Petrovitsky  was  subsequently  reinstated  effective  March  1, 

1920,  and  has  been  paid  compensation  under  the  terms  of  such  rein- 
statement once  that  date. 

Doubt  is  entertained  as  to  whether  the  enclosed  account  may  be 
paid  in  view  of  your  deeisinn  of  June  30,  1919,  on  the  appeal  of 
V.  Y.  Dallman,  United  States  marshal  for  the  southern  district  of 
Alabama,  No.  29,124,  and  also  your^  decision  of  December  4,  1919, 
in  re  Paquette,  SNS  Onnp.  Dec.,  444. 

**I  have  the  honor,  therefore,  to  respectfully  request  your  de- 
cision as  to  whether  tne  enclosed  account  may,  upon  the  facts  sub- 
mitted, be  paid." 

Under  date  of  December  27,  1919,  the  special  agent  in  charge  at 
Seattle,  Washington,  sent  the  following  notice  to  Mr.  Petrovitslgr: 

^  Under  direction  of  the  bnreau  you  are  hereby  notified  of  your 
suspension  from  the  service  without  pay,  beginning  December  dO, 
1819,  pending  investigation." 

If  this  was  mere  formal  written  notice  of  a  suspension  which  had 
in  fact  legally  been  made  on  December  20,  1919.  it  is  effective  from 
that  date.  A  suspension  in  fact  made  on  December  27  could  not  at 
that  time  be  made  to  take  effect  retroactively  on  December  20.  In 
any  event  the  claimant  would  be  entitled  to  salary  to  include  Decem- 
ber 20  or  December  S27,  1919,  according  to  the  time  the  suspension 
was  in  fact  made.  It  would  seem  from  the  facts  stated  that  the 
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effective  date  of  the  suspension  could  not  be  earlier  than  the  bureau 
telegram  of  December  27. 

It  is  well  settled  that  in  cases  where  the  head  of  a  department  has 
suspended  an  employee  without  pay  pending  investigation  of  charges 
against  him,  which  charges  are  not  sustained  and  the  employee  is 
restored  to  duty,  the  restoration  to  duty  does  not  operate  to  confer 
upon  the  employee  a  right  to  pay  for  the  period  of  suspension.  11 
Comp.  Dec,  661";  20  id.,  505 ;  21  id.,  478. 

It  is  equally  well  settled  that  the  power  to  suspend  an  employee 
witliout  pay,  resting  in  the  head  of  a  department  as  incidental  to  the 
power  of  appointment  and  rt  inoval,  may  not  lawfully  be  delegated 
by  him  to  a  subordinate,  and  that  any  such  suspension  made  by  a 
subordinate  is  ineffective,  at  least  for  the  purpose  of  forfeiture  of 
pay,  unless  it  is  approved  by  the  head  of  the  department.  12  Comp. 
Dec,  C53;  26  id.^  444.  In  this  connection  see  also  Uurnay  v.  United 
States,  252  U.  S.,  512,  and  21  Op.  Atty.  Gen.,  356. 

If  this  suspension  was  specifically  confirmed  by  the  head  of  the 
department  at  the  time  it  was  made,  it  is  effective  to  take  away  from 
the  cm{>I<)yee  the  right  to  salary  for  the  period  durinG:  which  it  was 
operative.  If  it  was  made  by  the  special  agent  in  charge  and  con- 
firmed by  the  chief  of  bureau  under  a  general  authorization  from 
you  as  head  of  tlie  department  to  make  suspensions,  and  was  not  in 
fact  specifically  conlirnicd  or  apj)rove(l  by  the  head,  or  the  legal 
acting  head,  of  the  department,  it  is  not  so  effective. 

Payment  should  be  made  or  refused  in  accordance  with  these  gen- 
eral principles. 

ATIATIOH-DirrT  PAT— A&XT  0VFZCEB8. 

Oflloers  of  the  Arniy  who  bi-coiiie  tempornrlly  .sick  or  disabU'd  while  In  n  flyfruc- 
duty  .statn.«?  are  ontitltnl  to  the  50  per  cent  increase  of  pay  for  a  ihtIimI  of 
absence  from  duty  on  account  thereof  not  exceeding  one  mouth,  provide<I 
the  sickness  or  disability  Is  only  temporary  in  character  and  they  resume 
flights,  within  a  reasonable  tloie  thereafter,  but  after  one  month  of  alck 
leave  has  •  xinred  right  to  the  percentage  Increaae  ceases  until  resomiitloii 

of  a<-ttl:il  !l  i  Jr  -• 

Acting  Comptroller  foree  to  Capt.  J.  Q.  A.  Brett,  United  States  Army,  Jana- 

ary  29,  1921: 

Bv  indorsement  iif  (Miief  <»f  Finance  dated  Januarv  S.  1921.  T  have 
your  letter  and  accompanying  papers  wherein  yoii  request  decision  of 
the  (|iU'>tion  wliether  Staff  Sergeant  Peter  O'KourUe,  of  the  Air 
Service,  who,  l)y  Special  Orders,  No.  87,  Headquarters  Mitchel 
Field,  lyong  Island,  N.  Y..  dated  April  13.  1920,  was  announced  as 
being  since  April  1,  1920,  untlcr  the  provisioiLs  of  paragraph  1342 J, 
Army  Regulations,  on  duty  rc<|uiring  participation  in  regular  and 
fre(juent  aerial  flights,  is  entitled  to  flying  pay  from  October  IT  to  31, 
1920,  durinir  ^\llich  })eriod  he  was  sick  in  hospital  at  Fort  Biinks, 
Mass.,  not  the  result  of  an  accident  incurred  in  flying. 
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To  the  voucher  submitted  there  is  attached  a  statement  dated  Octo- 
ber 22,  1920  (being  nine  days  prior  to  the  end  of  the  month  of  Oc- 
tober), in  which  Maj.  L.  H.  Drennan,  corps  air  officer  at  Boston, 
certifies  that  said  Peter  O'Rourke  "  participated  in  regular  and  fre- 
quent aerial  flights  1 1  wring  tlie  month  of  October,  1920." 

Paragraph  1342^,  Army  Kegulations,  June  10, 1918,  is  worded  in 
part  as  follows: 

"  Enlisted  men  may  be  assigned  to  duty  requiring  them  to  partici- 
pate in  regular  and  freguent  aerial  lights  by  the  commanding 
officer  of  the  aviation  station,  camp,  school,  field,  post,  or  aeronauti- 
cal organization  in  the  field  to  whicn  such  men  may  be  asugned.  No 
enlisted  man  will  be  continued  on  such  duty  except  as  authorized  by 
the  act  of  Congress  of  July  18,  1914. 

"  Enlisted  men  assigned  to  such  duty  are  entitled  to  the  extra  pay 
authorized  by  the  above-cited  act  of  Confess,  provided  that  the 
extra  pay  shall  not  be  paid  to  any  such  enlisted  man  for  any  period 
during  which  he  has  not  participated  in  remilar  and  frequent  nights. 
When  failure  to  participate  in  flights  is  due  to  physical  disabUity 
resulting  from  participation  in  flights,  the  extra  pay  for  participa- 
tion in  nights  shall  be  continued  during  the  period  of  such  physical 
disability. 

**The  following  notation  will  be  made  on  the  pay  rolls  on  which 
the  names  of  such  men  appear :  ^  Due  soldier  fifty  per  cent  increase  as 
aerial  flyer.  Date  of  flight,  — 

"In  the  case  of  a  soldier  entitled  to  increased  pay  for  a  month 
during  which  he  did  not  participate  in  fliiihts  owing  to  pliysical  dis- 
ability resultant  from  participating  in  tUghts  the  appropriate  remark 
will  he  entered  on  the  pay  roll." 

This  regulation  is  based  on  the  act  of  July  18.  1914.  38  Stat.,  616, 
which,  so  far  as  pertinent  to  the  case  submitted,  provides: 

"  The  aviation  enlisted  men  hereinbefore  provided  for  sliall  con- 
sist of  •  *  *,  and  no  enlisted  man  shall  be  assigned  to  duty  as  an 
aerial  flyer  against  his  will  except  in  time  of  war.  Each  aviation 
enlisted  man,  while  on  duty  that  requires  him  to  participate  regularly 
and  frequently  in  aerial  Ai^hts,  *  *  *,  shall  receive  an  increase 
of  fifty  per  centum  in  his  pay." 

In  decision  dated  September  21,  1915,  22  CompC  Dec,  141,  con- 
fltruing  this  statute,  it  is  said : 

^  Under  the  provisions  of  said  statute  it  is  not  sufficient  that  an 
officer  be  merely  detailed  on  aviation  duty  to  entitle  him  to  the  in- 
crease of  50  per  cent  pay  provided  for  in  the  act,  but  he  must  perform 
duty  as  well.  The  right  to  said  increased  pay  is  dependent  upon 
duty  rather  than  ii})on  detail.  The  higher  or  increasecl  pay  i«;  for 
aviation  duty  requiring  regular  and  frequent  participation  in  aerial 
flights,  *  ^  *.  An  offiosr  on  leave  is  not  on  duty.  5  Comp.  Dec., 
.  864.  He  performs  no  duty  while  on  leave.  The  object  of  the  leJive  is 
to  free  the  officer  from  the  responsibility  of  duty.  Culhmm  v.  United 
States  38  Ct  Cls.,  198." 
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In  the  case  of  Maj.  Watson,  an  officer  of  the  Army,  who  wia  de* 
tailed  for  duty  requiring  him  to  make  regular  and  frequent  aerial 
flights,  injured  while  making  a  fli||^t  on  April  22,  1918,  and  as  a 
result  was  confined  in  a  hospital  and  in  his  quarters  from  April  2S 
to  May  17, 1918,  indusive,  being  not  exceeding  one  month,  it  was 
decided  July  18, 1918,  25  Comp.  Dec,  50,  that  during  the  25  days 
Maj.  Watson  was  disabled  by  injuries  received  in  the  line  of  duty 
as  an  aviator  he  is  entitled  to  the  percentage  increase  of  pay.  This 
decision  was  based  on  the  presumption  of  a  continuation  of  flying- 
duty  status  and  a  resumption  of  actual  flights  upon  termination  of 
a  temporary  disability.  See  25  Comp.  Dec.,  872,  where  it  is  held, 
quoting  syllabus: 

"The  detacliment  from  dut^  involving  actual  flying  of  u  student 
naval  aviator  because  of  injuries  received  in  line  of  duty  implies  a 
cessation  of  such  duty  for  an  indefinite  period  and  terminates  the 
right  to  the  additional  pay  provided  therefor  while  the  officer  is 

undergoing  treatment." 

Section  13a  of  the  act  of  June  4,  1920,  41  Stat.,  769,  which  is  ap- 
plicable to  the  claim  in  this  case,  is  worded  in  part  as  follows: 

"  Officers  and  enlisted  men  of  the  Army  shall  receive  an  increase 

of  50  per  centum  of  their  pay  while  on  duty  requiring  them  to  par- 
ticipate regularly  and  frequently  in  aerial  flights;  and  hereafter 
no  person  shall  receive  additional  pay  for  aviation  duty  except  as 

prescribed  in  this  section." 

The  facts  as  within  stated  in  the  case  of  0*Rourke  are  not  suf- 
ficient to  authorize  payment  of  the  voucher  herewith  returned.  If 
he  was  in  flying-duty  status  when  he  became  sick  on  October  16, 
1920.  and  resumed  actual  flights  soon  after  November  16,  1920,  he  is 
entitled  to  the  percentage  increase  up  to  and  including  November  16| 
1920,  and  from  the  date  of  such  resumption. 


OOVTIHTOIFB-SUVXOX  PAT— EHIISTXD  KEX  OW  0OA8T  eVABB. 

t 

For  the  piiriH)se  of  computing  continuous-service  pay.  service  of  un  onlisted  man 
of  the  Ck>ast  Guard  may  be  considered  continuous  when  he  reenlista  for 
one^  two,  or  three  years  within  four  tnonthB  after  an  honoiahle  dieduurgi 
from  serrloe  conststlnK  of  one  one*jear  enlistmait  or  firom  aerrloe  rmwtil 
ing  of  two  or  throe  continuous  one-year  enlistments. 

In  d«terniinlnp  tlie  continuity  of  service  in  the  Coast  Guard  for  the  purpo5?e  of 
computing  continuous-service  pay  for  enlisted  men  under  act  of  May  18, 
1920,  41  Stat,  COS,  aattmllating  the  pay  of  the  Coast  Guard  to  that  of  the 
Navy,  the  Cioast  Onaid  laws  and  legolatlons  applicable  fhsreto  fovcm 
service  performed  prior  to  May. 18,  1020,  and  the  Navy  lawi  and  tegeie* 
tlODs  govern  service  performed  on  and  after  that  data 
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Aotiag  Comptroller  Foree  to  the  Secretary  of  the  Treaiury,  January  29,  1991: 

I  have  your  letter  of  January  12,  1921,  requesting  decision,  as 

follows : 

"Attention  is  invited  to  that  part  of  your  decision  of  December  17, 
1920,  case  of  K.  N.  Gillis,  chief  yeoman,  in  the  Coast  Guard,  reading 
as  follows  :  *  Service  in  the  Navy  is  by  the  act  of  Aug^ust  22,  1912, 
37  btat.,  331,  made  continuous,  for  purposes  of  increase  in  pay,  when 
the  reenlistment  takes  place  within  four  months  of  disdiaree.  As 
the  right  to  the  increase  pay  for  continuous  service  in^the  ^^avy  is 
extended  to  the  Coast  Guard  by  the  act  of  May  18,  1920,  the  Coast 
Guard  takes  this  riffht  under  the  conditions  which  establish  continu- 
ous service  in  the  Navy  and  not  under  the  conditions  which  previous 
to  the  act  of  May  18,  1920,  established  continuous  service  in  the 
Coast  €hiard.  Gfllis,  having  been  in  continuous  seryice  for  more 
than  tax  years  on  May  18, 1920,  was  entitled  to  one  continuous-service 
increase  of  $1.'56  from  said  date,  and  if  a  citizen  of  the  United  States 
to  $5  under  (ieneral  Order  34.  Havin^j  reenlisted  within  four 
months  from  date  of  his  discharpre,  his  current  enlistment  beginning 
October  9,  1920,  is  continuous  with  his  prior  service,  and  his  right 
to  conturaous-seryice  pay  continues  in  his  present  enlistment.' 

'^It  is  therefore  requested  that  you  aavise  me  as  to  continuous 
service  of  enlisted  men  of  the  Coast  Guard  aa  set  forth  in  the  follow- 
ing questions : 

"  Is  the  service  of  an  enlisted  man  of  the  Coast  Guard  continuous 
when  he  reenlists  for  one,  two,  or  three  years  within  four  months 
after  an  honorable  discharge  from  service  consisting  of  only  one 
one-year  enlistment t 

"  Is  the  service  of  an  enlisted  man  of  the  Coast  Guard  continuous 
when  he  reenlists  for  one,  two.  or  three  years  within  four  months 
after  an  honorable  discharge  from  service  consisting  of  two  con- 
tinuous one-year  enlistment  f 

**  Is  the  service  of  an  enlisted  man  of  the  Coast  Guard  continuous 
when  he  reenlists  for  one,  two,  or  three  years  within  four  months 
after  an  honoral)le  dischar<^e  from  service  consisting  of  three  con- 
tinuous one-year  enlistments? 

"In  the  computation  of  pay  of  enlisted  men  of  the  Coast  Guard 
under  the  act  of  May  18, 1920,  does  your  above  referred  to  decision 
of  December  17,  1920,  as  to  continuous  service,  and  your  decision 
on  the  foregoing  questions  as  to  continuous  service,  apply  in  the 
computation  of  all  service  of  an  enlisted  man  of  the  Coast  Cliiard,  or  • 
only  in  the  computation  of  service  commencing  May  18,  1920?" 

Continuous  service  as  prescribed  by  both  the  Navy  law  and  Coast 
Guard  regulations  do  not  re<)uire  actual  continuity,  but  a  limited 
interval  of  time  is  allowed  to  elapse  between  discharge  and  reenlist- 
ment. In  the  Navy  it  is  four  months  and  in  the  Coast  Guard  for- 
merly it  was  one  month,  but  such  intervals  are  allowed  only  l)e- 
tween  statutory  periods  of  enlistment.  The  statutory  periods  of 
enlistment  in  the  Navy  are  two,  three,  and  four  years,  and  in  the 
Coast  Guard,  under  a  statute  providing  for  enlistments  not  exceed- 
ing three  years,  art  fcJ  one,  two,  and  three  years.  The  act  of  May 
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18,1990,  oonfamd  upon  the  enlisted  men  in  the  Gout  Qutrd  ri|^ 
to  the  same  additional  pay  pzeaeribed  for  corresponding  ratings 
and  length  of  service  in  the  Navy.  It  extended  to  the  CSoast  Guard 
men  right  to  the  same  increase  pay  for  continuous  service  under  the 
same  conditions  as  authorised  for  the  enlisted  men  in  the  Navy.  It 
did  not  change  the  statutory  period  of  enlistment,  but  the  authority 
in  the  Navy  law  which  makes  conseciitiTe  periods,  when  less  than 
four  months  elapse  between  discharge  and  reenlistment,  continuous 
service,  is  extended  to  all  statutory  periods  of  service  or  periods  of 
service  fixed  by  regulations  conformable  to  statute  in  the  Coast 
Guard,  and  therefore  extends  to  all  consecutive  periods  of  service 
whether  for  one,  two,  or  three  years. 

Accordingly,  your  first  three  questions  are  answered  in  the 
affirmative. 

The  act  of  May  18,  1920,  except  as  provided  therein,  is  not  retro- 
actively effective  and  the  conditions  and  requirements  upon  which 
additional  pay  under  the  Navy  law  and  regulations  is  predicated, 
apply  to  the  enlisted  men  of  the  Coast  Guard  only  from  the  date 
of  the  act.  The  status  which  such  men  held  when  the  act  became 
effective  was  not  lost  by  reason  of  the  assimilation,  but  continued 
unchanged  and  therefore  all  right  to  count  service  accrued  prior  to 
^lay  1^,  1020,  ns  continuous  is  determined  by  the  Coast  Guard  law 
and  regulations,  and  only  for  service  performed  on  and  after  said 
date  does  the  Navy  law  governing  continuity  of  service  apply. 


Tbe  authority  to  pnrcliaae  property  given  by  section  7  of  the  act  of  June  17, 

1002,  32  Stat.,  389,  is  an  authority  to  make  guch  purchasea  OQt  of  the 

ret'lanmtion  fund  available  therefor  j\t  tlio  time  siu-h  purclmses  are  made, 
and  does  not  iiu  Inde  nutliorit.v  to  make  i)ur(  li:tscs  on  the  credit  of  tho  . 
reclnnifit ion  fuiitl  or  in  antiripntlon  of  a  future  iucrement  theri  in. 

Acting  Comptroller  Force  to  the  Secretary  of  the  Interior,  January  29,  ISSl; 

1  have  received  your  letter  of  the  24th  instant,  as  follows: 

"The  United  States  Rerlnmntion  Service,  proceeding:  under  au- 
thority of  the  national  irrigation  act  of  June  17,  1902.  32  Stat.,  388, 
and  acts  amendatory  thereof  or  supplementary  thereto,  is  conduct in^r 


to  De  utilized  as  a  site  for  an  irrigation  leeervoir  to  be  oonstmcted 

at  American  Falls,  Idaho,  as  an  extension  of  the  Minidoka  project. 
Some  of  the  land  which  it  is  necessary  to  acquire  for  the  purpose 
Ftnted  is  located  in  the  city  of  American  Falls  and  is  subject  to 
certain  liens  on  account  of  sewer  improvements  which  have  been 
made  charges  against  the  land  under  sections  ;i999-4028,  Idaho  Com- 
piled Statutes,  1910.  Tbe  unpaid  balance  of  theee  liens  is  payable 
in  five  annual  installments  witk  seven  per  cent  interest,  payable  an* 
nually. 


PUBCHASE  OF  PBOFS&TY  FilOJC  EfiCLAMATION  FTTHn. 


number  of  tracts  of  land 


* 
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Section  4019,  Idaho  Compiled  Statutes,  1919,  provides  for  the 
redemption  of  property  from  these  liens  in  the  following  lan^ua<i;c : 
'^^Ine  0¥mer  of  any  piece  of  property  liable  for  any  special  as- 
eeesmente  may  redeem  bis  property  from  such  liability   *   *  * 

by  paying  all  the  installments  of  tho  assessments  which  have  been 
levied  ana  also  the  amount  of  the  unlovied  installments  with  inter- 
^t  on  the  latter  at  the  rate  provided  in  the  bonds  from  the  date  of 
the  issuance  of  the  bonds  to  the  time  of  the  maturity  of  the  last 
installment.' 

"  Under  the  section  above  quoted  the  United  States  could  pay  off 
the  liens  in  Question  at  the  time  of  pun  liase  of  the  land  and  take 
title  thereto  free  and  clear  of  any  encuniliranro.  Such  a  procedure, 
however,  would  immediately  and  unnecessarily  demand  the  utiliza- 
tion of  a  considerable  sum  of  money  which  could  more  profitably 
be  disborsed  at  this  time  for  other  purposes  in  connection  with  the 
work,  and  ^erefore  would  be  contrary  to  good  business  adminis- 
tration. It  is  not  fensilile  to  contract  with  the  owners  at  prices 
lar^e  enou«rh  to  include  the  total  amount  of  the  liens  with  a  provision 
in  the  contracts  that  tlie  liens  shall  be  paid  by  the  owners  as  they 
become  due,  as  that  would  put  off  the  closing  of  titles  for  five  years. 
We  should  much  prefer  to  accept  these  titles  subject  to  the  liens,  and 
pay  off  the  latter  from  time  to  time  as  they  mature  according  to  their 
terms. 

"  Your  opinion  is  requested  as  to  whether  the  reclamation  fund 
may.  be  utilized  for  purchase  of  these  lands  subject  to  said  liens  for 
sewer  improvements,  and  thereafter  for  payment  of  the  liens  from 
time  to  time  during  a  period  of  five  years,  as  the  obligations  mature." 

Section  7  of  the  act  of  June  17, 1902,  82  Stat.,  889,  provides: 

**That  where  in  carrying  out  the  provisions  of  this  Act  it  becomes 
necessary  to  acquire  any  rights  or  property,  the  Secretary  of  the 
Interior  is  hereby  authorizra  to  acquire  the  same  for  the  United 
States  by  purchase  or  by  condemnation  under  judicial  process,  and 
to  pay  from  the  reclamation  fund  the  sums  which  may  be  needed  for 
that  purpose,   *  * 

Since  the  land  to  which  your  question  relates  is  to  be  acquired  in 
carrying  out  the  provisions  of  this  act,  by  this  section  you  are  given 

discr^onto  make  such  purchases,  and  responsibility  is  imposed  upon 
you  to  see  to  it  that  the  United  States  gets  a  good  title  to  the  land 
which  you  thus  purrhase.    12  Comp.  Dec,  691. 

If,  acting  under  the  responsibility  thus  imposed,  you  determine 
that  the  title  to  this  land  as  tendered  to  the  United  States  is  a  «rood 
and  valid  title,  and  in  the  exercise  of  the  discretion  thus  conferred 
you  decide  to  purchase  it.  the  existence  of  the  lien  to  which  you 
refer  would  not  in  itself  he  an  obstacle  to  the  acquisition  of  the 
land,  for  there  is  no  law  which  prohibits  the  United  States  to  pur- 
chase land  incumbered  by  a  lien. 

Having  thus  secured  to  the  United  States  a  f^ood  and  valid  title 
to  the  land  purchased,  and  having  made,  out  of  the  purchase  prif^e 
thereof,  proper  and  sufficient  provision  for  the  removal  ,  of  the 
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incumbering  lien  as  and  when  it  matnraB,  including  the  interest,  the 
purchase  price  would  be  payable  from  the  reclamation  fund  in  ae- 
cordance  with  the  terms  of  the  purchase  so  made  under  authoiitj 
of  section  7  of  the  act  of  June  17, 19Q2,  herein  quoted.  See  10  Opin. 
Att.  Gen.,  358. 

In  this  I  am  assuming  that  the  existence  of  the  incumbering  lien 
is  a  mere  incident,  neither  on  the  one  hand  relied  on  to  promote 
nor  on  the  other  suffered  to  preyent  the  purchase  otherwise  desir« 
ftble  and  proper  under  the  law;  in  other  words,  that  the  purchase 
price  of  the  land  and  the  condition  of  the  reclamation  fund  available 
for  the  pnrehaBe  are  such  that  if  the  lien  did  not  exist  the  purchaas 
would  be  made  and  the  purchase  price  paid  in  full  at  once  in  the 
usual  way. 

You  say,  however, "  It  is  not  feasible  to  contract  with  the  owners 
at  prices  large  enough  to  include  the  total  amount  of  the  liens,  with 
a  provision  in  the  contracts  that  the  liens  shall  be  paid  by  the  owners 
as  they  become  due,  as  that  would  put  off  the  closing  of  titles  for  five 
years.**  If  by  this  you  mean  that  the  amount  of  the  reclamation 
fund  available  for  this  purpose  is  not  sufficient  to  provide  fully  at 
the  time  of  purdiase  for  the  ultimate  acquisition  by  the  United 
States  not  only  of  a  good  and  valid  title  but  of  a  clear  and  unin- 
cumbered title  to  this  land,  I  should  feel  constrained  to  view  the 
matter  differently. 

The  general  policy  of  the  Government  not  to  make  purchases 
otherwise  than  upon  a  cash  basis  ia  exemplified  in  numerous  statutes 
restraining  executive  officers  from  incurring,  without  express  au- 
thority of  law,  obligations  on  behalf  of  the  United  States  in  excess 
of  the  existing  funds  available  for  their  payment. 

Section  3782  of  the  Revised  Statutes  prohibits  generally  any  con- 
tract or  purchase  not  authorized  by  law  or  covered  by  an  adequate 
existing  appropriation. 

Section  3733,  Revised  Statutes,  expressly  avoids  any  obligatifMi 
by  the  United  States  to  make  payment  under  any  contract  for  the 
erection,  repair,  or  furnishing  of  any  public  building,  or  for  any 
public  improvement,  in  excess  of  the  amount  appropriated  for  the 
specific  purpose. 

Section  3678,  Revised  Statutes,  forbids  any  executive  department 
or  other  Government  establishment  to  make  any  expenditure  in  ex- 
cess of  the  appropriations  for  the  current  fiscal  year,  or  to  involve 
the  Government  in  any  contract  or  other  obligation  for  the  payment 
of  money  in  excess  of  existing  appropriations,  unless  such  contract 
or  obligation  be  authorized  by  law. 

Without  further  citations,  the  general  policy  of  not  making  pur- 
chases requiring  payments  in  excess  of  the  funds  available  therefor 
at  the  time  of  the  purchase  is  apparent.  Sections  3732  and  3679, 
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Bavised  Statutes,  contemplate  that  Congreas  may  by  law  autboruse 
obligatioiia  in  ezoefls  of  immediately  ayaUable  funds,  but  in  any  such 
Mse  the  authority  to  incur  an  obligation  in  eiceBs  of  immediately 
available  funds  must  be  found  in  the  law  under  which  the  particular 
obligation  is  to  be  incurred. 

As  already  stated,  your  authority  to  make  the  proposed  purchase 
of  land  and  to  pay  therefor  from  the  reclamation  fund  is  dear  under 
section  7  of  the  act  of  June  17,  1902,  as  herein  quoted.  But  while 
there  is  no  express  restriction  placed  upon  this  authority  to  make 
purchases,  no  intention  to  give  to  the  eacercise  of  it  a  wider  scope 
than  that  generally  controlling  the  exercise  of  authority  to  make  pur- 
chases for  account  of  the  United  States  is  expressed  in  or  clearly  to 
be  infenedirom  the  terms  of  this  act. 

Section  4  of  the  same  act  provides: 

"  That  upon  the  determination  bv  the  Secretary  of  the  Interior  that 
any  irrigation  project  is  practicable,  he  may  cause  to  be  let  contracts 

for  the  construction  of  tlie  same,  in  such  portions  or  sections  as  it  may 
be  practicable  to  construct  and  complete  as  parts  of  the  whole  project, 
providing  the  necessary  funds  for  such  portions  or  sections  are  avail- 
able in  the  reclamation  fund,   •  • 

Here  the  authority  of  the  Secretary  of  the  Interior  to  make  con- 
struction contracts  in  connection  with  any  irrigation  project  is  ex- 
pressly made  subject  to  the  present  availability  of  funds  therefor. 
The  purpose  here  clearly  expressed  as  to  a  closely  related  subject 
matter,  especially  when  considered  in  connection  with  the  similar 
general  purpose  to  be  inferred  from  many  enactments  of  wide  appli- 
cation, should  be  regarded  as  controlling  the  exercise  of  the  authority 
to  purchase  property  as  granted  by  section  7  of  this  act  as  herein 
4juoted. 

I  am  constrained  to  hold,  therefore,  that  the  authority  to  purchase 
property,  given  by  section  7  of  the  act  of  June  17,  1902,  32  Stat.,  389, 
is  an  authority  to  make  such  purchases  out  of  the  reclamation  fund 
available  therefor  at  the  time  such  purchases  are  made,  and  does 
not  include  authority  to  make  purchases  on  the  credit  of  the  reclama- 
tion fund  or  in  anticipation  of  a  future  increment  therein. 

Your  questioii  is  answered  accordingly. 


SI8CHAS0X  OAATTniY— FXnXEAL  P&ISOSS&S. 

Wdcral  prlMoeni  of  the  District  of  Oolnmbia  becoming  insane  while  in  a 
United  States  ponltontlnry  and  transfcrnMl  tr»  St.  Klizabeths  H(»pital, 
who  are  dlscharKwl  directly  from  tho  hospital  after  restoration  to  sanity 
and  expiration  of  their  terms  of  iiuprl^ument.  instead  of  being  returned 
to  the  penitentiary  for  discbarge,  are  entitled  to  the  discharge  gratuity 
pvtflded  by  law  the  same  as  if  their  discharge  had  actually  occnmd  at 
liie  penitmtiary,  which  Is  payable  directly  from  the  appvopriatloa  imt  tb» 
Mpport  of  cooflcts  o(  the  District  of  CJoliunbla. 


Digitized  by  Google 


666  DBOISIOHB  OF  TBB  CX>MFEBOIULBB. 

AotiBf  Ooi^Ml«r  VMM  to  th«  AUmtf  Ctamal,  Jamwuf  tt»  IMlt 
I  hftTB  your  letter  of  Janumry  22, 1921,  as  follows: 

Yesterday,  Arthur  Mullen,  who  was  oonricted  in  the  Distriet  of 
Columhia  oi  theft  from  inteistate  shipment  and  sentenced  to  im- 
prisonment for  a  term  of  two  years  in  the  United  States  Penitentiary, 
Atlanta,  Georgia,  and  who  was  transferred  in  December  last  to  St. 
Elizabeths  Hospital  for  mental  treatment,  was  discharged  from  that 
institution,  he  having 'been  restored  to  his  normal  mental  condition, 
and  his  sentence  having  expired  on  the  20th.  Mullen  has  applied  to 
the  department  for  tine  usnal  discharge  gratuities  of  cash  and 
clothing. 

It  lias  been  the  practice  for  the  United  States  marshal  in  the 
District  of  Columbia  to  pay  discharge  gratuities  out  of  the  appro- 

firiation  support  of  prisoners  to  United  States  prisoners  transferred 
rom  Unitea  States  penitentiaries  and  various  State  institutions, 

whose  sentences  have  expired  and  who  have  been  restored  to  their 
normal  mental  condition,  upon  their  discharge  from  the  hospital.  In 
the  pastj  however,  such  prisoners  have  always  been  convicted  in 
jurisdictions  other  than  the  District  of  Columbia.  In  view  of  this 
fact,  and  your  decision  of  June  7,  1920,  26  Comp.  Dec,  992,  to  the 
effect  that  D.  C.  convicts  discharged  from  prisons,  other  than  United 
States  penitentiaries,  are  not  entitled  to  discharge  gratuities  of  cloth- 
ing and  money,  your  opinion  is  respectfully  reqiiested  as  to  whether 
Arthur  Mullen  is  entitled  to  discharge  gratuities  of  cash  and 
clothing." 

The  act  of  June  23,  1874,  18  Stat,  251,  provides  for  the  transfer 
to  the  insane  asylum  of  aU  persons  who  have  been  or  shall  be  con- 
victed of  any  offense  in  any  court  of  the  United  States  and  im- 
prisoned in  State  prison  or  penitentiaiy  of  State  or  Territory,  and 
who,  during  the  term  of  their  imprisonment,  have  or  shall  become 
and  be  insane. 

Section  3  of  the  said  act  provides: 

That  whenever  such  insane  convict  shall  be  restored  to  sanity^ 

after  he  or  she  shall  have  been  transferred  under  the  provisions  of 
this  act,  he  or  she  phall  be  returned  to  the  prison  or  penitentiary 
from  which  the  transfer  was  made,  provided  the  term  of  imprison- 
ment shall  not  have  expired.  The  questions  of  sanity  in  all  cases 
arising  under  this  act  shall  be  determined  in  accordance  with  the 
rules  and  reflations  of  existing  laws,  State  or  national,  on  that 
subject,  applicable  to  the  prison,  penitentiary,  or  asylum  where  such 
convict  shall  be  confined." 

Under  the  terms  of  this  statute  a  convict  retains  his  status  as  & 

prisoner  of  the  prison  or  penitentiary  to  which  he  was  sentenced 
during  his  confinement  in  the  insane  asylum  throughout  the  period 
of  his  sentence.  The  law  contemplates  that  upon  restoration  to 
sanity  before  expiration  of  the  sentence  the  convict  will  be  returned 
to  the  penitentiary  and  discharged  from  that  institution.  If,  how- 
ever, the  convict  is  in  fact  held  in  the  asylum  after  restoration  of 
sanity  until  the  end  of  his  term,  or  if  restoration  to  sanity  is  de- 


Digitized  by  Google 


D£CISI0K8  OF  XBB  GOMPTBOLLEB, 


667 


dared-  oonenmnfly  wHh  tihe  expintion  of  the  sentence,  and  Har 
reams  of  oonveiueDoe  and  economy  tiie  eonfict  is  discharged  at  the 
asyliim  instead  of  being  ntonied  to  the  penitentiary  for  disdiarge, 
such  discharge  is  still  in  contemplation  of  the  law  a  discharge  from 
the  penitentiary,  and  the  discharged  conyict  is  entitled  to  the  dis- 
charge gratuity  proTided  fay  law  the  same  as  if  he  had  in  lict 
been  discharged  at  the  penitentiary. 

If  the  discharge  now  in  qnestum  had  been  at  the  penitentiary  the 
warden  of  that  institution  would  have  paid  the  gratuities  from  his 
penitentiary  appropriation  and  would  have  obtained  reimbursement 
of  that  appropriation  from  the  District  of  Ck>lumbia  appropriation 
lor  the  support  of  its  convicts.  See  decision  to  the  Attorney  Gen- 
eral dated  July  26»  1920.  Being  lor  payment  in  the  ]>istiict  of 
Columbia  upon  disdiarge  at  the  asylum  there  is  no  reason  why  the 
gratuity  may  not  be  paid  direcUy  from  the  appropriation  for  sup- 
port of  convicts  of  the  District  of  Columbia.  Payment  is  author- 
ised accordingly. 


mCiaL  AGBXT  OV  imMMTKSKT  OV  JTOTIOB  VBTAZKBB  TO  AMgOt 

vmrm  statis  wamiiHAi  ni  suvzho  ntooxss. 

Whefe  cuu;rKency  culls  for  quick  wi^ce  of  a  large  uuuiber  of  subiKenas  find 
oCher  process  or  papers,  a  apedal  agent  of  the  Department  of  Justice  may 
be  assigned  to  assist  the  marshal's  offloe  in  making  services  which  are 

legal  In  tbo  Jurisdiction  without  special  deputlzntlon  for  that  purpose,  and 
tho  pxponso  of  such  service  is  a  proper  expense  of  the  nmrshnl's  offli^., 
payable  from  the  appropriation  for  salaries,  fees,  und  expeuses  of  marshals. 

Decision  by  Acting  Comptroller  Voree,  Jannary  29,  1921 : 

Philip  J.  Hani^an,  special'  agent  of  the  Department  of  Justice, 
applied  January  18,  1921,  for  revision  of  tlic  action  of  the  Auditor 
for  t})o  State  and  Otiicr  Departments  in  disallowing,  by  settlement 
No.  aaidS,  dated  October  5, 1920,  his  claim  for  $20.25  reim1)ursement 
of  expenses  incurred  in  servinpr  subpoenas  for  the  United  Stutes 
marshal  for  the  southern  district  of  West  Virginia  in  an  injunction 
proceeding  :i«rain.st  the  United  Mine  Workers. 

It  appears  from  a  letter  of  the  sj^ecinl  a«:ent  in  chnrjje  at  Charles- 
ton. W.  Va..  addressed  to  the  marslial  un<!cr  date  of  July  2,  1020, 
that  Mr.  Hanigan  and  other  a^'-cnts  of  tlie  r»ure:iu  of  Tnvesti«:ation 
of  the  Department  of  Justice  ^vcrc  assiixned  to  the  Charleston  office 
for  the  purpose  of  aidino;  the  marshal  in  securing  (piidc  service  of 
papers  in  this  case.  The  expense  now  in  question  appears  to  liave 
been  actually  and  necessarily  incurred  in  serving  subpoenas  under 
this  assignment. 

In  support  of  his  disallowance  (he  auditor  has  cited  former  deci- 
sions of  this  oflire  to  the  cfTect  generally  that  it  is  the  duty  of  tlie 
marshal  under  section  7b7,  Kevised  Statutes,  to  execute  througliuut 
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his  district  all  lawful  precepts  directed  to  him,  and  that  under  this 
section  the  duty  of  serving  process  is  one  which  falls  exclusively  upon 
the  marshal's  office  and  may  not  lawfully  be  performed  by  others  not 
deputized  or  specially  authorized  by  law  to  serve  the  process. 

These  former  decisions  deal  generally  with  process  of  United  St&tes 
commi^ioners  in  proceedings  under  section  1014,  Revised  Statutes, 
to  hold  offenders  on  criminal  charges.  In  such  cases  the  warrant  of 
arrest  is  directed  to  the  marslial  and  may  not  lawfully  be  served  by 
any  one  other  than  him  or  a  deputy  authorized  to  act  for  him.  The 
decisions  do  not  apply  to  process  in  civil  proceeding  which  is  not 
addressed  to  the  marshal  and  is  not  necessarily  required  to  be  served 
by  his  office. 

In  West  Virginia  service  of  subpoena  for  a  witness  may  be  made 
by  any  person,  if  the  return  be  verified  by  allidavit.  Sections  4721 
and  4742,  West  Virginia  Code.   King  v.  Davk^  137  Fed.  Rep.,  198. 

In  this  emergency,  calling  for  quick  service  of  a  large  number  of 
subpoenas  and  other  process  or  papers,  I  see  no  reason  why  a  special 
agent  of  the  Department  of  Justice  might  not  lawfully  be  assigned 
to  assist  the  marshal's  office  by  making  services  which  are  legal  in 
the  jurisdiction  without  special  deputization  for  that  purpose.  The 
expen.se  of  su<  h  service  is  a  proper  expense  of  the  marshal's  office 
and  a  lawful  charge  against  the  appropriation  for  salaries,  fees,  and 
expenses  of  marshals. 

The  special  agent  has  charged  actual  expenses  only,  and  no  question 
of  compensation  for  the  service  is  involved.  He  is  entitled  to  reim- 
bursement of  these  expenses  and  the  amount  thereof  is  accordingly 
allowed  on  revision,  payable  from  the  appropriation  "  Salaries,  Fees, 
and  Expenses,  United  States  marshals,  1920.** 


gXAXBir  niBOHA&GSB  V0&  TMnm      jLmaM  xr  vobbz«  post— 

MSMOAL  TBlATmnT. 

Seanten  of  foroipn  niitimiiility  sliipiied  on  nn  AnuM-ican  v<'ssol  in  a  foreljm  ix»rt» 
upon  discharge  iu  u  foreign  port  on  account  of  injury  or  iliness  incapad- 
tatlng  tlwm  for  service,  do  not  aoqaire  onder  the  law  a  tested  right  to 
medical  treatment  and  sobstetence  at  the  expense  of  the  United  Statesi 

AetlBg  Comptroller  Voree  to  the  Seoretarj  of  State,  Janiary  S9,  19S1: 

I  have  your  letter  of  January  24  requesting  decision  whether 
seamen  of  foreign  nationality  who  have  shipped  on  American  vessels 
in  foreign  ports  and  have  been  discharged  in  foreign  ports  by  reason 
of  injury  or  illness  incapacitating  them  for  service  are  entitled  to 
medical  treatment  and  subsistence  at  the  expense  of  the  United 
States. 

I  understand  from  your  submission  that  the  question  presented 
relates  to  the  relief  to  be  furnished  under  the  provisions  of  section 
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4581,  Bevised  Statutes,  as  &mended,  to  seamen  discharged  on  account 
of  injury  or  illness  incapacitating  them  for  sendee  but  who  may  have 
luiBcient  funds  to  defray  their  own  expenses. 

In  my  decision  to  you  dated  January  14,  1921,  27  Comp.  Dec.,  617, 
it  was  held  that  you  are  not  authorized  to  furnish  transportation  to 
seamen  of  forcijrn  nationality  who  have  shipped  on  American  vessels 
in  foreign  ports  and  have  been  discharged  at  foreign  ports  under  the 
provision  in  section  4581,  Revised  Statutes,  as  amended,  which  reads : 

"  If  the  seaman  is  discharged  on  account  of  injury  or  illness,  in- 
capacitating him  for  sorvice,  the  expenses  of  his  maintenance  and 
return  to  the  Unite(]  States  shall  be  paid  for  from  the  fund  for 
maintenance  and  transportation  of  destitute  American  seamen.*' 

I  am  of  opinion  that  the  "  maintenance  "  referred  to  in  said  pro- 
vision means  only  the  maintenance  incident  to  the  return  to  the 
United  States  of  such  seaman.  You  are  advised,  therefore,  that  a 
seaman  of  foreign  nationality  shipped  on  an  American  vessel  in  a 
foreign  port,  upon  discharge  in  a  foreign  port  on  account  of  injury 
or  illness  incapacitating  him  for  service,  does  not  acquire  under  the 
law  a  vested  right  to  medical  treatment  and  subsistence  at  the  ex- 
pense of  the  United  States. 

The  question  submitted  is  answered  accordingly. 


BXOiaVBSlMVHT  VOm  ion  OB  BAXAOB  OW  nXWATE  fmOTBETT  oAmm 

ST  ABMT. 

The  provision  found  tn  various  acts  of  Confrrpss  authorizing  payment  of  claims 
for  damages  to  nnd  loss  of  private  proixrty  Incident  to  the  training^ 
practice,  operation,  or  maintenance  of  the  Army  is  limited  in  its  appll- 
CBtkm  to  clalins  of  dttaens  not  Is  or  serving  under  control  of  the  Aiw 
for  damaces  to  their  property  resnltlng  directly  tnm  operatloui  of  the 
military  forces,  and  has  no  application  to  claims  of  civilian  employeei  of 
the  Army  or  War  Dcpartmont  for  damages  to  or  loss  of  personal  property 
sustained  while  the  pro(>erty  was  In  charge  of  the  military  authorities. 

Becislon  by  Comptroller  Warwick,  Febrnazy  I,  1981 : 

Iva  Lee  applied  January  12  for  a  revision  of  the  action  of  the 
Auditor  for  the  War  Department  in  disallowing  b,y  settlement  No. 
761817,  dated  January  11,  1021,  her  claim  for  $173  on  aooount  of 
personal  baggage  alleged  to  have  been  lost  while  in  charge  of  the 
military  authorities. 

It  appears  that  claimant  was  a  civilian  employee  of  the  United 
States  in  the  capacity  of  "a  reconstruction  aide"  under  the  control 
and  direction  of  the  Army  or  the  War  Department;  that  she  left 
the  United  States  October  6,  1918,  on  the  8.  8.  AdriaHo  for  duty  in 
Europe;  that  upon  arrival  at  Liverpool,  England,  on  or  about 
October  17|  1918,  her  blanket  roll  containing  Tarious  articles  of 
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wearing  apparel  intended  for  use  in  connection  with  her  foreign 
service  duties  was,  in  obedience  to  verbal  orders,  presumably  from 
some  ofticer  of  the  Army,  turned  over  to  tlie  transportation  officer 
on  board  the  S.  S.  Adriatic  with  the  understanding  that  it  would 
be  forwarded  to  her  wherever  she  might  be  sent;  and  that  she  did 
not  thereafter  receive,  locate,  or  hear  of  said  property. 

She  states  that  she  attempted  to  trace  the  property  by  writing  to 
the  lost  baggage  department  of  the  Army  at  Tours,  Gieves,  and  Paris. 
It  does  not  appear  tliat  any  effort  was  made  to  trace  the  property 
from  Liverpool,  where  it  was  last  seen  by  her. 

In  August,  1919,  after  her  return  to  the  United  States,  she  made 
claim  for  the  value  of  the  lost  property,  and  a  board  of  officers  met 
at  llolioken,  N.  J.,  August  20,  1919,  and  found  that  the  article-s 
enumerated  in  the  claim  "  were  lost  while  in  Government  transit  as 
a  necessary  result  of  military  operations  and  without  fault  or  negli- 
gence on  the  part  of  the  owner"  and  recommended  that  payment 
of  $173,  the  entire  amount  claimed,  "be  made  in  full  settlement  of 
this  claim  under  G.  O.  39  W.  T).,  1919."  The  recommendation  of 
the  board  was  approved  Sej^tember  5,  1919,  by  the  assistant  to  the 
(commanding  general,  headquarters,  port  of  embarkation,  Hobo- 
ken,  N.  J. 

The  G.  O.  39  referred  to  by  the  board  contains  the  regulations 
for  the  s<'ltlement  of  claims  for  damages  to  private  property  pre- 
scril)ed  under  authority  of  the  provision  in  the  act  of  July  11,  Idld, 
41  8tat..  119.  which  reads: 

"For  payment  of  claims  for  damages  to  and  loss  of  private  prop- 
erty incident  to  the  trainin<^,  practice,  operation,  or  maintenance  of 
the  Army  that  have  aocnied,  or  may  nereafter  accrue,  from  time  to 
time,  to  be  immediately  available  and  to  remain  available  until  ex- 
pended :  Provided,  That  sd  dement  of  such  claims  shall  be  made  by 
the  Auditor  for  the  War  Department,  upon  the  approval  and  recom- 
mendation of  the  Seci  etarv  of  Wai',  where  the  amount  of  damages  has 
been  ascertained  by  the  War  Department,  and  payment  thereof  will 
be  accepted  bv  the  owners  of  the  property  in  full  satisfaction  of  such 
damages,  $40,000." 

A  provision  identical  with  this  also  appears  in  the  act  of  June  5, 
1920.  41  Stat..  90)5. 

Payment  of  the  claim  in  this  case  has  been  approved  and  recom- 
mended by  the  Assistant  Secretary  of  War  and  the  claimant  has 
agreed  to  accept  the  amount  awarded  in  full  satisfaction  of  the  dam- 
ages. 

The  auditor  disallowed  the  claim  for  reasons  stated  as  follows: 

"There  is  no  law  authorizing  the  reimbursement  of  civilian  em- 
ployees of  the  War  Department  for  loss  of  ])ersonal  property,  nor  ia 
there  any  appropriation  available  for  that  purpose*" 
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In  detennining  the  intended  scope  and  purpose  of  the  proTinon  of 
Uw  hereinbefore  quoted  it  is  proper  to  consider  other  statutes  tfi  pari 
materia. 

The  Army  appropriation  act  of  August  SS^,  1912, 87  Stat.,  686,  con- 
tained a  provision  as  follows: 

"That  hereafter  the  Secretary  of  War  is  authorized  to  consider,  as- 
certain, adjust,  and  determine  the  amounts  due  on  all  claims  for  dam- 
ages to  and  loss  of  private  property  when  the  amount  of  the  di^ 
does  not  exceed  the  sum  of  one  thousand  dollars,  occadoned  by  heavy 

fiun  fire  and  tarjjet  practice  of  troops,  and  for  dnmnrrps  to  vessels, 
wharves,  and  other  i)rivate  property,  found  to  l)e  due  to  maneuvers 
orotlier  military  operations  for  ^vlli('ll  the  (Jovernment  is  responsiVjle, 
and  report  the  amounts  so  ascertained  and  determined  to  be  due  the 
claimants  to  Congress  at  each  session  thereof  through  the  Treasury 
Department  for  payment  as  legal  claims  out  of  appropriations  that 
may  be  made  by  Congress  therefor." 

This  was  the  first  law  making  a  general  provision  with  reference  to 
payment  of  claims  for  damages  to  private  property  resulting  from 
operations  of  the  Army.  Prior  to  the  enactment  of  this  law  such 
claims  were  considered  individually  by  Congress  and  could  be  paid 
only  after  specific  appropriation  had  been  made  therefor.  See  in  this 
connection  act  of  March  2,  1907,  84  Stat^  ^^^9  and  act  of  May  80, 
1908, 85  Stat.,  499. 

Following  the  proviadon  hereinbefore  quoted  from  the  act  of  August 
24, 1912,  a  detailed  statement  of  the  claims  adjudicated  by  the  Secre- 
tary of  War  in  pursuance  thereof,  together  with  the  amounts  de- 
termined to  be  due  thereon,  was  submitted  to  Congress  with  the  an- 
nual estimates  and  a  lump-sum  appropriation  was  made  to  cover  the 
aggregate  thereof  in  the  following  terms: 

"Claims  for  damages  to  and  U)ss  of  private  rRorKia'v:  For  settle- 
ment of  claims  for  damages  to  and  loss  of  private  property  belonging 
to  citizens  of  the  United  States,  Hawaii  and  the  Fhilippine  Islands.'' 
87  Stat.,  718;  38  Stat,  867;  ti.,  1079. 

In  the  Army  appropriation  act  of  August  29, 1916,  in  lieu  of  the 
provision  just  quoted  an  appropriation  of  $5,000  was  made  in  terms 
practically  identical  with  the  provision  hereinbefore  quoted  from  the 
act  of  July  11,  1919,  and  a  like  provision,  except  as  to  amount,  was 
made  in  the  acts  of  May  12, 1917, 40  Stat.,  59 ;  October  6, 1917, 40  Stat., 
864;  and  July  9, 1918, 40  Stat,  864. 

I  think  there  can  be  no  doubt  that  the  provision  in  the  act  of 
August  24, 1912,  hereinbefore  quoted  relative  to  claims  for  damages 
due  to  heavy  gunfire,  target  practice,  maneuvers,  or  other  military 
operations  has  been  superseded  by  the  provision  made  in  the  Army 
appropriation  acts  for  the  fiscal  year  1918,  and  subsequent  Bscal 
years,  for  the  payment  of  claims  for  damages  incident  to  the  train- 
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ing,  practice,  operation,  or  maintenance  of  the  Army,  and  that 
said  appropriations  were  intended  to  be  available  only  for  the  pay- 
ment of  claims  of  the  general  character  of  those  which  Congress  had 
been  making  specific  appropriation  for  under  the  act  of  August 
24,  1912,  and  prior  thereto — that  is  to  say,  claims  of  citizens  not  in 
or  serving  under  the  control  of  the  Army  for  damages  to  houses, 
crops,  live  stock,  fences,  boats,  etc.,  resulting  directly  from  opera- 
tions of  the  military  forces.  I  can  not  believe  that  it  was  the  intent 
of  Congress  to  provide  for  the  payment  of  claims  of  all  civilians  for 
all  damages  to  private  property  growing  out  of  the  participation  of 
our  military  forces  in  the  present  war. 

In  the  case  here  presented  the  loss  v^as  not  the  direct  result  of  any 
military  operation  but  was  an  incident  of  the  service  in  which  the 
claimant  was  engaged.  It  was  a  risk  she  assumed  when  she  ao* 
cepted  the  position. 

In  the  decision  of  this  office  of  April  13,  1920,  26  Comp.  Dec,  826, 
it  was  said  that  the  property  the  loss  or  injury  of  which  was  directly 
in  contemplation  in  the  enactment  of  the  provision  now  under  consid- 
eration "  was  unquestionably  property  in  possession  of  persons  uncon- 
nected with  the  Army  itself,  with  which  the  Army  activities  enu- 
merated would  come  in  contact  only  externally."  The  situation  of 
the  claimant  in  this  case  with  respect  to  the  property  lost  was  no 
different  from  that  of  an  officer  of  the  Army.  In  accepting  service 
with  the  Army  she  voluntarily  placed  herself  and  her  personal  bag- 
gage under  the  control  and  direction  of  the  military  authorities  and 
assumed  the  risk  of  all  loss  resulting  therefrom  not  ej^pressly  pro- 
vided against  by  laW. 

The  fact  that  the  provisions  of  Chapter  VI  of  the  act  of  July  9, 
1918, 40  Stat.,  880,  relative  to  lost  private  property  of  officers,  enlisted 
men.  and  members  of  the  Nurse  Corps  are  not  applicable  to  civilian 
employees  such  as  this  claimant  was,  is  not  material  except  in  that  it 
indicates  that  if  it  had  been  intended  to  protect  such  civilian  em- 
ployees against  loss  of  clothing  and  equipment  while  in  the  service, 
provision  therefor  would  have  been  made  in  said  chapter. 

The  case  here  presented  is  not  materially  different  from  the  case 
of  A.  T.  Murphy,  26  Comp.  Dec,  349.  In  that  case  no  specific  mention 
was  made  of  the  law  now  under  consideration,  but  after  holding  that 
Chapter  VI  of  the  act  of  July  9,  1918,  was  not  applicable  it  was  said: 

No  other  law  is  known  to  this  office  under  which  reimbnraement 

can  be  made." 

If  it  should  be  held  that  the  proTision  now  under  consideration 
authorized  payment  oi  the  claim  here  presented  it  would  be  upon  the 
theory  that  said  proyision  insnres  eiTOiaa  employees  against  all  loss 
of  or  damage  to  their  private  property,  not  the  result  of  their  own 
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negligence,  when  it  is  under  the  control  of  or  being  transported  by 
the  military  authorities.  Protection  to  that  extent  is  not  extended 
to  officers  and  enlisted  men  of  the  Army.  24  Comp.  Dec,  149.  And 
in  the  absence  of  an  express  provision  of  statute  to  that  effect  it  can 
not  be  assumed  that  Concrress  intended  to  give  a  greater  degree  of 
protection  to  civilian  employees  than  has  been  given  to  officers  and 
enlisted  men. 

For  reasons  herein  stated  I  am  constrained  to  hold  that  there  is 
no  law  authorizing  payment  of  this  claim. 
The  action  of  the  auditor  is  affirmed. 


xiLBAai— ABW  ovnonuL 

A  tMBporaiy  ollloer  of  tiie  Aimjr  dladuurged  to  Moept  a  cotnmlMtoo  tn  the  Ret- 
idar  Army  witboat  lapse  of  time  is  entitled  to  mileage  for  travel  In  obedl- 

enee  to  orders  without  troops  to  his  first  duty  station  under  Regular  Army 
commission,  when  the  travel  shall  have  been  certified  to  as  necessary  in 
the  military  service. 

Oowptrsllsr  WarwMk  to  tlie  feerstory  of  War,  Vstevaij  1,  IMl: 

By  your  order,  I  have  The  Adjutant  General's  indorsement  dated 
January  13,  1921,  on  papers  wherein  is  requested  decision  of  the  ques- 
tion whether  a  temporary  oflicor  (lischar<;ed  to  accept  a  commission  in 
tiie  Kegular  Army,  without  laiiso  of  time,  is  entitled  to  mileage  to 
his  first  duty  station  under  Ivcgiilar  Army  commission. 

The  case  submitted  is  that  of  Theodore  R.  Maul.  who.  while  on 
duty  under  his  emergency  commission  as  major  at  quartermaster 
depot,  Pittsburgh,  Pa.,  received  from  The  Adjutant  General,  War 
Department,  a  special-delivery  letter  dated  September  13,  1920, 
Tvorded  in  part  as  follows: 

"  1.  You  are  appointed  captain  in  the  Quartermaster  Corps,  Regu- 
ular  Army,  and  will  proceed  to  Camp  Sherman,  Ohio,  and  report  to 
t  he  commanding  general  for  discharge,  appoin^ent  in  the  Regular 
Army,  and  asrignment  to  duty  in  charge  of  the  depot  qaartermasteHIt 
office  at  Pittsburgh,  Pa. 

"  You  will  fill  out  the  incloeed  form  of  acoeptanee  the  day  follow- 
ing your  discharge." 

In  compliance  with  this  order  he  proceeded  on  September  14, 1920, 
from  Pittsburgh  to  Camp  Sherman  for  the  purpose  of  discharge 
from  his  emergency  commission.  Subsequently  such  travel  was,  by 
the  order  of  the  Secretary  of  War,  confirmed  as  having  been  neces- 
sary in  the  military  service  and  mileage  was  paid. 

He  was  discharged  as  major  on  September  15, 1920.  and  his  appoint- 
ment as  captain  became  effective  on  September  16,  1920,  there  being 
no  interval  of  time  between  discharge  as  major  and  aooeptanoe  of 
appointment  as  captain. 
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In  further  obedience  to  the  instructions  given  him  in  the  letter 
dated  September  13,  1920,  he  traveled  from  Camp  Sherman  to  his 
station  in  Pittsburgh  on  September  15,  1920.  Whether  or  not  he  is 
entitled  to  mileage  for  such  travel  to  Pittsburgh  is  the  question  under 
consideration. 

Claimant  contends — 

1.  That  his  status  was  either  that  of  continuous  service,  or  of  com- 
plete separation  from  service  and  reappointment. 

2.  That  if  status  was  that  of  continuous  service,  he  is  entitled  to 
mileage  for  the  travel  from  Camp  Sherman  the  same  as  that  paid 
for  the  travel  to  Camp  Sherman. 

3.  That  if  the  discharge  of  September  15,  1920,  at  Camp  Sherman 
was  a  complete  separation  from  the  ser^'ice,  he  is  entitled  to  the  war 
service  bonus  of  $60  and  travel  pay  from  Camp  Sherman,  the  place 
of  discharge,  to  Philadelphia,  Pa.,  the  place  of  his  original  entry 
into  service. 

Paragraph  1296,  Army  Regulations,  1917,  cited  in  24  Comp.  Dec, 
484,  as  being  in  aid  or  complement  of  (and  in  accord  with)  statutes 
relating  to  the  subject,"  provides : 

"  1296.  Tlie  followin<r  are  entitled  to  mileage  to  their  first  stations: 
Officers  of  the  Medical  Department,  members  of  the  Officers'  Reserve 
Corps,  and  contract  surgeons  ordered  to  active  service,  from  place 
of  restdence ;  graduates  oi  the  United  States  Military  Academy,  from 
their  homes;  officers  appointed  from  the  ranks,  from  ijlace  of  dis- 
charge as  enlisted  men.   (C.  A.  K.,  No.  62,  Nov.  5, 1917.)" 

The  discharge  of  September  15, 1920,  was  not  a  separation  from 
the  service"  within  the  meaning  of  the  bonus  law  of  Februaiy  24, 
1919,  section  1406, 40  Stat,  1151,  nor  a  discharge  "  from  the  service 
within  the  meaning  of  the  travel-pay  law  of  March  2, 1901,  81  Stat., 
902,  but  was  a  discharge  from  one  branch  of  the  military  service  to 
enable  him  to  enter  without  lapse  of  time  another  branch  of  the  mili- 
tary service.  There  is  no  provision  in  said  acts,  or  in  the  joint  resolu- 
tion approved  September  29, 1919, 41  Stat,  291,  authorising  the  pay- 
ment of  either  the  bonus  of  $60  or  travel  pay  on  the  discharge  of  Sep- 
tember 15, 1920,  in  this  case. 

As  to  mileage  for  travel  from  Camp  Sherman  without  troops  and 
in  obedience  to  orders,  he  is  on  the  footing  of  an  officer  appointed 
from  the  ranks. 

The  specific  question  submitted  is  answered  as  follows: 

A  temporary  officer  discharged  to  accept  a  commission  in  the 
Regular  Army,  without  lapse  of  time,  is  entitled  to  mileage  for  travel 
in  obedience  to  orders  without  troops  to  his  first  duty  station  tinder 
Kegular  Army  commission,  when  the  travel  shall  have  been  certified 
to  as  necessary  in  the  military  service. 
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nrC&EASE  OF  C0MVBV8ATI0H— XBT&OPOUTAV  POUCX.OV  THX  SUTUOT 
OV  COLVMBZA  Bl«mXB  TO  BB  XOVBTBB. 

Bztra  compenflatlon  authorized  for  members  of  the  Metropolitan  police  force  of 
the  District  of  Columbia  who  furnish  and  maintain  horses  Is  in  the  nature 
of  an  allowance  or  commutation  of  the  extra  expense  which  snch  ofDcert 
Incur  because  required  to  be  mounted,  and  ia  not  to  be  treated  aa  baaie 
aalaiy  in  detennlning  tlieir  right  to  the  |SMO  per  annnm  tncreaee  of  com- 
pensation nnder  the  act  of  Marcb  1.  UOO,  40  Stat.  1207,  for  the  llacal  year 
ending  June  80,  1820. 

Beetttem  by  OemptreUcr  Warwiek,  Febraaxy  1,  IMl: 

Hie  Auditor  for  the  State  and  Other  Departments  sahmitted  lor  ap- 
proval, disapproval,  or  modification  his  decision  of  January  21, 1921, 
in  which  he  deddes  that  an  inspector  of  the  Metropolitan  police  of  the 
District  of  Columbia  whose  annual  basic  salary  is  $2,400  and  who 
receives  extra  compensation  of  $540  per  annum  because  he  furnishes 
and  maintains  a  horse  is  not  entitled  to  the  increase  of  compensation 
provided  by  the  act  of  March  1, 1919, 40  Stat,  1267,  on  the  ground 
'  tliat  his  total  of  annual  compensation  is  in  excess  of  $2,740  per  annum. 

The  act  of  December  5, 1919, 41  Stat,  868,  provides: 

That  the  annual  basic  salaries  of  the  oflSoers  and  members  of  the 

Metropolitan  police  of  the  District  of  Columliia  shall  be  as  follows: 


force  who  may  hp  mountod  on  horsos,  fiirni?hod  and  maintainod  hy 
themselves,  shall  each  receive  an  extra  compensation  of  $540  per 
annum   •  • 


suthQrized  in  this  Act  is  hereby  appropriated  *  * 

The  provision  for  extra  compensation  for  members  of  the  police 
force  who  furnish  and  maintain  horses,  is  in  the  nature  of  an  allow- 
ance or  commutation  of  the  extra  expense  which  such  officers  incur 
and  is  not  in  the  nature  of  a  salary  for  services.  See  25  Comp.  Dec., 
457, 458. 

The  decision  of  the  auditor  is  disapproved. 


yOKTEITUBB  OF  FAT— EHUSTED  KEN  OF  ABUT  AB8BBT  WZTHOVT 

LEAVE. 

Where  an  enlisted  man  of  the  Army  charged  with  desertion  Is  found  by  a  court> 
martial  not  gnllty,  or  the  findinj?  of  guilty  has  been  disapproved  by  the  re- 
viewing antborlty,  without  In  either  case  finding  him  either  specifically  or 

by  InforoiK-c  iniilty  of  the  lesser  offeiiso  of  abspn<'o  witliout  Iciivo.  Ms  civil 
or  contrjK  !ual  obliLrnti'tn  is  still  open  to  ndmlnistnit ivc  (ieterniitiation.  jirxl 
If  It  be  ndinliustratively  determined  that  he  was  abwnit  without  leave  he 
should  lose  pay  for  the  period  of  unntithnrixed  absence  and  be  charged  with 
the  necessary  transportation  costs  of  returning  him  to  his  command  or 
statloo. 


inspectors,  $2,400  each ; 


*    Members  of  said  police 
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Comptroller  Worwlek  to  tlie  Seoretary  of  War,  February  1,  19S1; 

I  have  your  letter  of  the  19th  instant  requesting  my  decision  of 

questions  presented  by  you  as  follows: 

**  Iltrewith  are  papers  pertaining  to  the  status  and  rights  of  an  en- 
listed man  charged  with  desertion  who  is  found  a  court-martial 
*  not  guilty,'  or  whose  finding  of  *  giiilty  ^  has  been  disapproved  by  the 
reviewing  authority,  without,  in  either  case,  finding  him,  either  spe- 
cifically or  by  inference,  guilty  of  the  lesser  included  charge  of  ab- 
sence without  leave. 

"The  decisions  of  your  office  seem  to  hold  that  an  acquittal  of  the 
charge  of  desertion  is  an  acquittal  of  the  lesser  included  charge  of 
absence  without  leave,  and  timt  the  Finance  Department  and  the  ac- 
counting officers  should  follow  the  court-martial  judgment  in  such 
cases  and  consider  the  enlisted  man  as  being  in  a  pay  status  during 
the  period  covered  by  the  char<re  of  desertion,  while  the  opinions  of 
the  .Judge  Advocate  General  of  tlio  Army  seem  to  hold  that  a  court- 
martial  only  makes  a  finding  as  to  any  criminality  involved  and  that 
the  enlisted  man^s  civil  or  contractual  obligations  are  still  open  to 
administrative  determination. 

"Attention  is  invited  to  the  attached  communication  from  the  Chief » 
of  Finance  of  November  12,  19'20.  and  opinion  of  the  Judge  Advocate 
(leneral  of  the  Army  of  l^eceniber  4,  1920,  with  the  request  that  a 
decision  be  rendered  on  the  following  questions  wliich  arise  under  the 
circumstances  stated  in  the  first  paragraph  hereof:  (a)  Does  the 
soldier  lose  pay  for  the  period  of  his  alleged  absence  ?  (b)  Is  the  sol- 
dier properly  charseable  with  transportation  costs  when  the  reward  is 
not  also  a  proper  charge?   (See  para^rraph  1341,  M.  Q,  M.  C.) 

"  The  I'eturn  of  the  attached  papers  is  requested." 

The  questions-  now  presented  have  been  before  this  office  on  nu- 
merous occasions  in  connection  with  the  submission  of  specific  cases. 
The  decisions  have  been  generally  at  variance  with  the  views  of  the 
Judge  Advocate  General  of  the  Army  as  expressed  by  him  in  nu- 
merous opinions  of  his  office.  In  his  decision  of  May  16,  1888,  Digest 
Second  Comp.,  vol.  8,  section  505,  the  Second  Comptroller  held— 

••A  disapproval  of  the  proceedings  and  sentence  of  a  court-martial 
by  the  reviewing  authority  is  an  acquittal.  The  reasons  assicrned  for 
the  disapproval  are  immaterial.  An  actpiittal  of  the  charge  of  de- 
sertion is  an  :i<  <|uittal  of  the  otfense  of  absence  without  leave  for  the 
period  in  question/' 

This  decision  was  ivanirnicd  by  the  Comptroller  in  his  decisions  of 
May  7,  1904,  10  Comp.  Dec.  7G0,  and  January  26,  1910,  10  Conip. 
Dec,  480,  wherein  he  held,  quoting  from  the  respective  syllabi, 
that— 

"  Where  an  enlisted  man  of  the  Army  has  been  tried  and  acquitted 
by  a  general  court-martial  on  a  charge  of  desertion,  no  deduction  can 
be  made  from  his  pay  on  account  of  absence  without  leave  during  the 
period  of  such  alleged  desertion. 

**When  enli.sted  men  of  the  Navy  have  been  tried  and  acquitted 
by  court-martial  o£  the  charge  of  desertion,  such  acquittal  is  also 
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an  acquittiil  of  absence  without  leave,  and  the  pa^'  department  and 
accounting  officers  should  follow  the  judgments  m  such  cases  and 
consider  such  enlisted  men  ts  being  on  a  pay  status  duriug  the  period 
wherein  they  were  charged  with  desertion/' 

In  the  decision  of  this  office  of  June  IMI,  1905,  case  of  Oarence 
Witherspoon,  it  was  held  that  where  the  reviewing  authority  has  dis- 
approved the  sentence  of  a  court-martial  and  the  language  used  by 
'the  reviewing  authority  indicated  an  actual  absence,  the  War  De- 
partment could  determine  administratively  that  the  soldier  was  absent 
and  in  a  nonpay  status.  See  also  decision  of  January  12,  1910, 
case  of  Morris  E.  Roach. 

In  the  decision  of  September  2,  1905,  12  Comp.  Dec,  328,  the 
Comptroller  concurred  in  the  views  of  the  Judge  Advocate  General  of 
the  Army  to  the  effect  that  in  the  case  of  a  soldier  charged  with 
desertion  or  absence  without  leave  his  pay  status  during  said  period 
of  absence  was  not  necessarily  determined  by  the  result  of  a  court- 
martial  trial,  but  the  soldier's  pay  status  being  contractual,  it  was  to 
be  determined  administratively,  independent  of  the  result  of  a  court- 
martial  trial  if  such  trial  resulted  in  acquittal.  In  other  words,  the 
court-martial  jurisdiction  being  limited  to  the  trial  of  offenses  its 
judgments  were  not  conclusive  of  questions  of  civil  rights  and  obli- 
gations. 

In  the  subsequent  decision  of  April  28,  1909,  15  Comp.  Dec.,  662, 
the  Comptroller  qualified  the  decision  last  cited  to  the  following 
extent : 

In  the  trial  of  a  person  for  desertion,  if  the  judgment  of  the  gen- 
eral court-martial  is  based  on  the  fact  that  the  accused  did  or  did 
not  desert,  and  convicts  or  acquits  upon  that  ground,  I  am  of  the 
opinion  the  judgment  in  such  case,  so  far  as  tin-  facts  have  been 
adjudicated,  should  be  followed  by  the  pay  department  and  the 
account in<;  ollicers." 

In  the  decision  of  this  office  of  July  13,  1918,  25  Comp.  Dec,  26, 

approv  al  was  given  to  the  views  of  the  Judge  Advocate  (ieneral  of 

the  Army — 

"  that  where  a  soldier,  tl;rf)nL'"h  his  own  fault,  fails  to  render  service, 
pa}'  and  allowances  for  faitiiful  service  are  not  earned;  that  the  mat- 
ter may  be  determined  administratively;  and  that  in  making  t:uch 
determmation  the  pay  department  of  the  Army  is  not  concluded  by 
the  result  of  a  court-martial  trial  for  the  offense  involved  in  the 
absence." 

There  is  thus  seen  to  have  been  a  lack  of  unif  onnity  in  the  decisions 
of  this  oiBoe  respecting  the  effect  of  a  court-martial  sentence  as  re* 
gards  a  soldier's  right  to  pay  lor  any  period  of  absence  where  th^re 
has  been  a  trial  and  acquittal  of  the  charge  of  desertion  or  absence 
without  leave,  or  a  conviction  and  disapproval  of  the  sentence  by  the 
reviewing  authoritj* 
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The  views  of  the  Judge  Advocate  General  in  this  class  of  cases  are 
that  the  pay  status  of  a  soldi^  charjred  with  desertion  or  absence 
without  leave  is  not  necessarily  detenniiicd  by  the  result  of  a  court- 
martial  trial,  but  that  such  status  beino:  contractual,  that  is  to  say, 
dependent  upon  tlie  rendition  of  service,  it  is  to  be  detoiTnined  admin- 
istratively, indei)cn(k'nt  of  the  result  of  the  court-martial  trial,  if  such 
trial  results  in  acquittal,  or  in  case  of  conviction,  if  the  sentence  has 
been  disa])proved  by  the  reviewing  authority.  The  Jud^re  Advocate 
(leneral  further  holds  that  as  the  court-martial  jurisdiction  is  lim- 
ited to  the  trial  of  offetif^es  its  jud<^ments  are  not  conclusive  of  ques- 
tions of  civil  rights  and  obligations. 

1  am  now  disposed  to  express  entire  concurrence  with  the  views  of 
the  Judge  Advocate  General.  The  decision  of  July  13,  1918,  was 
tantamount  to  such  concurrence,  but  it  was  not  so  exj)ressed  in  direct 
terms.    That  part  of  the  decision  of  April  28,  1909,  which  reads — 

"  In  the  trial  of  a  person  for  desertion,  if  the  judgment  of  the  gen- 
eral court-nuirtial  is  based  on  the  fact  that  the  accused  did  or  did  not 
desert,  and  convicts  or  accjuits  upon  that  ground,  I  am  of  the' opinion 
the  jud<;ment  in  such  case,  so  far  as  the  facts  have  been  adjudicated, 
should  oe  followed  by  the  pay  department  and  the  accounting  officers.'' 

all  that  stands  in  the  way  of  reversal  by  former  comptrollers  of 
former  decisions  on  this  subject.  The  decision  of  July  13,  1918,  is  in 
effect  a  reversal  of  that  decision,  but  it  was  not  so  expressed  in  specific 
language. 

In  view,  therefore,  of  what  has  been  said,  I  am  of  opinion  that  in 
case  of  an  enlisted  man  charged  with  desertion  who  is  found  by  a 
court-martial  nut  guilty,  or  whose  finding  of  guilty  has  been  disap- 
proved by  the  reviewing  authority,  without,  in  either  case,  finding 
him,  either  specifically  or  by  inference,  guilty  of  the  lesser  offense  of 
absence  witliout  leave,  his  civil  or  contractual  obligation  is  still  open 
to  administrative  determination,  and  if  it  be  administratively  de- 
termined that  he  was  absent  without  leave  he  should  lose  pay  for  the 
period  of  his  absence. 

I  am  also  of  opinion  that  in  such  a  case  the  necessary  transporta- 
tion costs  in  getting  the  soldier  to  his  command  or  station  are  jirop- 
erly  chargeable  against  him  as  expenses  caused  by  his  own  fault.  16 
Comp.  Dec.  482. 

Any  decision  of  this  office  contrary  to  the  views  herein  expressed 
will  not  be  followed  hereafter. 


mBTIBlD  FAY— XNXUTED  TOOK  OV  THE  00A8T  OVAED. 

If  an  enlisted  man  of  tlie  Coast  Guard  retired  after  30  years'  service  elects  to 
receive  i>ay  at  the  Ooast  Guard  rate  in  force  prior  to  May  18,  1920,  because 
to  his  advantage,  as  authorised  by  the  saving  clause  in  the  act  of  Ifay  18^ 
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1920,  41  Slut,  603,  asslniiluting  the  pay  of  the  Ck>a8t  Guard  to  that  of  the 
Vmrj,  iM  li  not  entitled  to  fecelTO  In  addltloa  tbereto  the  $10.75  in  lien  of 
eltownnoes  granted  enlisted  men  of  the  Na^  retired  after  80  year^  aenriee 
by  the  act  of  March  2, 1B07, 84  Stat,  1217. 

Atftftaat  comptroller  Voree  to  the  8eeretary  of  the  Treataiy,  Vehniary  2,  IMI: 

I  have  your  letter  of  January  7,  1921,  requesting  decision,  as 
follows : 

"  In  view  of  your  decision  of  November  26,  1920.  27  Comp.  Dec, 
404.  in  the  case  of  Surfman  C.  A.  Kin«r,  retired,  T'nited  States  Coast 
Guard,  it  is  requested  that  you  advise  me  whether  enlisted  men  who 
were  retired  prior  to  May  18,  1920^  as  No.  1  surfmen  are  entitled, 
from  and  including  May  18,  1920,  to  the  same  rates  of  pay  received 
by  them  prior  to  May  18,  1920,  namely,  three-fourths  of  the  Coast 
Guard  base  rate  of  pay  for  a  No.  1  surfman  of  $70.00  per  month  plus 
three-fourths  of  ten  per  cent  of  the  Ijase  rate  of  $70.00  per  month  fur 
each  five  years  of  service,  the  total  additional  pay  for  service  not  ex- 
eeeding  tnree-fonrths  of  lorty  per  cent  of  the  base  rate  of  $70.00  per 
month ;  whether  they  are  entitled  to  the  abo\'e-mentioned  rates  of  pay 
plus  the  Navy  allowances  of  $15.75  per  month  in  tlie  case  of  each  man 
who  liad  .'>0  veal's'  service  at  time  or  retirement ;  wIu'IIkt  they  are  en- 
titled to  tliree-fourths  of  tlio  Coast  (iiiard  hi\<o  late  of  pay  for  a  Xo.  1 
surfman  of  $70.00  per  month  augmented  by  additional  pay  and  allow- 
ances as  prescrtbea  for  enlisted  men  in  uie  Navy  of  corresponding 
len^h  of  service;  or  whether  they  are  entitled  to  whichever  of  the 
three  is  the  <rreatest. 

"  By  direction  of  the  Secretary." 

By  reason  of  section  8  of  the  act  of  May  18, 1920, 41  Stat.,  603,  from 
and  includin<r  the  date  of  said  act  the  Navy  rates  of  pay  applicable 
to  retired  enlisted  men  of  the  Navy  are  applicable  to  the  retired 
enlisted  men  of  corresponding  ratings  in  the  Coast  Guard  whether 
retired  before  or  after  that  date.  27  Comp.  Dec.,  238. 

The  corresponding  Navy  rating  for  No.  1  surfman  is  boatewain's 
mate, first  class,  the  base  pay  of  which  prior  to  May  18, 1920,  was  $40 
per  month.  An  enlisted  man  in  the  Navy  retired  in  that  rating  would 
be  entitled  to  75  per  cent  of  the  pay  that  he  was  receiving  when  re- 
tired (that  is,  the  base  pay  of  that  rating  increased  by  permanent 
additions  accrued  by  reason  of  prior  service)  and  also  the  $15.75  per 
month  in  lieu  of  allowances.  It  follows,  therefore,  that  a  No.  1  surf- 
man in  the  Coast  Guard  retired  prior  to  May  18, 1920,  after  30  years' 
service  is  entitled  to  three-fourths  of  the  base  pay  of  a  boatswain's 
mate,  first  class,  plus  permanent  additions  accnied  by  reason  of  prior 
service,  and  to  $15.75  per  month  in  lieu  of  allowances. 

If  the  Coast  Guard  man's  retired  pay  under  the  Coast  Guard  re- 
tirement prior  to  May  18,  1920,  was  greater  than  the  retired  pay  of 
the  corresponding  rating  and  length  of  service  in  the  Navy,  then  by 
'reason  of  the  saving  clause,"  section.  14  of  the  act  of  May  18, 1920, 
be  is  entitled  to  retain  his  retired  Coast  Guard  rate  of  pay.  27  Comp. 
Dec,  494. 
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Your  question  is  wheth«r  it»  Coist  Guard  man,  retired  alter  80 
jears'  service  and  who  under  the  ^  saving  clause  ^  chums  retired  pay 
based  on  his  Cotst  Guard  rate  of  pay,  is  entitled  in  addition  thereto 
to  the  $15.75  in  lieu  of  allowances,  authorized  for  retired  enlisted  men 
of  the  Navy  by  the  act  of  March  2, 1907, 84  Stat.,  1217. 

The  language  of  the  act  of  March  2,  1907,  governing  the  pay  of 
anlisted  men  in  the  Navy,  is  *^  seventy-five  per  centum  of  the  pay  and 
allowances,'*  followed  by  terms  definitely  fixing  the  allowance  por- 
tion at  $15.75  per  month.  The  retired  man  in  the  Navy  does  not,  in 
£ict,  get  an  allowance,  but  simply  retired  pay  based  on  the  aggregate 
of  the  pay  and  allowances  he  is  in  receipt  of  when  placed  on  the 
retired  list  For  purposes  of  comparison  to  the  former  Coast  Guard 
retired  pay  it  is  a  unit  and  not  separate  items  of  pay  and  of  allow- 
ancea  The  saving  clause  does  not  entitle  the  Coast  Guard  retired 
man  to  retain  his  former  retired  pay  and  also  receive  $15.75  as  an 
allowance  by  reason  of  the  assimilation  to  the  Navy  allowance.  If 
his  Coast  Guard  retired  pay  is  greater  than  the  Navy  retired  pay,  in- 
cluding the  $15.75  for  allowances,  then  he  is  entitled  to  retain  it,  but 
there  is  no  authority  of  law  to  base  his  retired  pay  partly  on  the 
Navy  rate  and  partly  on  the  Coast  Guard  rate. 


OOinnTTAIZOV  of  QITABTEBS,  heat,  AHD  UOHT  FnB  PEFKJJMMTS— 

ABMX  jrmSS  CORPS  (FSXALB). 

Members  of  the  Army  Nurse  Corps  (foniule)  are  not  entitled  to  cominutntion  of 
quarters,  beat,  and  light  for  dependents  under  provisions  of  the  acts  ot 
April  le,  1918,  40  Stat.,  590,  and  May  18,  1920,  41  Stat,  602,  nor  has  the 
Secretary  of  War  authority  under  provtoions  of  section  10  of  the  act  of 
'  June  4,  1020,  41  Stat,  767,  to  prescribe  regalatlons  granting  them  such 
.  allowances. 

Comptroller  Wsrwiek.to  the  Seeretary  of  War,  February  S,  1991: 

I  have  your  letter  of  the  29th  ultimo  requesting  decision  of  a  ques- 
tion presented  by  you,  as  follows: 

"Section  0,  Chapter  V,  of  the  act  of  July  9,  1918,  40  Stat,  879, 
provides: 

"^That  members  of  said  Nurse  Corps  shall  receive  *  *  *  sach 
allowances  of  quarters  *  *  *  as  may  be  prescribed  in  regula- 
tion^ l»y  tlio  Secretary  of  War;  and  when  at  places  where  no  public 
quarters  are  avaihiblo,  commiital ion  in  lieu  thereof,  and  of  heat  and 
light  therefor  at  such  rates  and  upon  such  conditions  as  are  now  or 
shall  hereafter  be  provided  by  law? 

"  Paraprraph  1045,  Army  Regulations,  as  amended  by  C.  A.  B.  No, 
74,  June  28,  1918,  rends^ 

"'When  on  detached  service  or  assiOTed  to  special  duty  in  places 
where  ti'ere  are  no  pnl)lic  <piarters  }ivail;d)le  the  allowance  of  quarters 
•   •   •    for  each  member  of  the  Nurse  Corps  is  iixed  at  two  rooius. 
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on  which  basis  commutation  of  quarters  will  be  paid.  Commutation 
of  heat  and  light  will  be  paid  lor  the  number  of  rooms  actually  occu- 
pied .  not  exceeding:  two.' 

"  Section  10  of  the  act  of  June  4,  19J0,  41  Stat.,  7(m  ,  provides: 
**  *  Hereafter  the  members  of  tlie  Arniv  Nurse  Corps  shall  have 
telfttiTe  rank  as  follows:  The  superintenaent  shall  have  the  rdative 
rank  of  major;  the  ssaiBtant  superintendents,  director  and  assistant 
directors,  the  relative  rank  of  captain;  <  hief  nurses,  the  relative  rank 
of  first  lieutenant;  bond  nurses  and  nurses,  the  relative  rank  of  second 
limtonant;  and  as  re>::ir(ls  medical  and  sanitary  matters  and  all  other 
work  within  the  line  of  their  professional  duties  shall  have  autiiority 
in  and  i^ut  military  hospitals  next  after  the  officers  of  the  Medical 
Department.  The  Secretary  of  War  shaU  make  the  necessary  regu- 
lations prescribing  the  rights  and  privileges  conferred  by  such  rda- 
tive  ranK.' 

*'  Section  III,  (t.  O.  No.  49,  War  Department,  August  14, 1920,  pro- 
vides in  part  as  follows: 

'''The  following  are  announced  as  the  ri^ts  and  privilem  of 
nurses  under  the  K)re«?oing:,  the  term  ^  nurses '  as  used  nerein  lieing 
interpreted  to  include  all  members  of  the  Army  Nurse  Corps  irrespec- 
tive of  their  relative  rank: 

While  nurses  are  not  commissione(l  officers,  their  relative 
standing  in  the  Army  corresponds  to  that  of  commissioned  officers. 
•  •••••  V 

'  8.  Nurses  are  entitled  to  the  same  allowances  and  privileges,  ex- 
cept mileage,  as  are  prescribed  for  commissioned  officers  of  grades 
correspondmg  to  their  relative  rank,  viz:   Commutation  of  quarters 

Tvhen  quarters  in  kind  are  not  available;  commutation  of  heat  and 
lijrht;  purchase  privilejres;  insurance  j)iivile<;es ;  ^jratuities;  and  in 
general  all  such  personal  privileges  and  perquisites,  not  specitically 
denied  them,  as  go  with  commissioned  rank  and  are  customarily  en- 
joyed by  commissioned  officers.' 

It  is  requested  that  the  (h  partment  be  advised  whether  members  of 
the  Army  Nurse  Corps  (  frnialc)  are  entitled,  according  to  tlicir  rela- 
tive rank,  to  the  ri<rhts  and  benefits  prescrii)ed  tmder  the  act  of  April 
16,  1918,  40  Stat.,  530,  ijrranting  dependent  commutation  of  quart<r<i, 
heat,  and  li^t  during  tne  present  emergency,  to  officers  of  the  Army 
on  duty  in  tne  field,  as  extended  and  made  applicable  to  enlisted  men 
now  entitled  by  regulations  to  quarters  or  to  commutation  therefor 
by  section  2  of  the  act  of  May  18,  1920,  41  Stat.,  602." 

Section  2  of  the  act  of  May  18, 1920, 41  SUt ,  602,  provides : 

^That  the  rights  and  benefits  prescribed  under  the  Act  of  April 
16, 1918,  granting  commutation  of  quarters,  heat  and  light  during  the 
present  emergency  to  officers  of  the  Arinv  on  duty  in  the  field  are 
nereby  continued  and  made  effective  until  June  ^iO,  19*J2,  and  shall  ap- 
ply equally  to  officers  of  the  Navy,  Marine  Corps,  Coast  Guard  and 
l^ublic  Health  Service:  Pravided,'Thui  such  rights  and  benefits  as  are 
prescribed  for  officers  shall  apply  equally  for  enlisted  men  now  en- 
titled by  regulations  to  quarters  or  to  commutation  therefor." 

The  ri^t  to  quartsrs,  heat,  and  light,  or  to  commutation  therefor, 
which  a  member  of  the  Army  Kuise  Corps  may  receive  is  that  which 
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the  Secretary  of  War  may  prescribe  under  the  authority  of  the  act  of 
July  9, 1918.  These  allowances  either  in  kind,  or  as  commutation,  are 
personal  to  the  members  ol  the  Nurse  Corps  and  given  for  their  in- 
dividual benefit.  Said  allowances  are  not  enlarged  by  either  the  act 
of  May  18  or  the  act  of  June  4, 1920.  The  latter  act  confers  relative 
rank  on  members  of  the  Nurse  Corps  and  authorizes  the  Secretary  of 
War  to  make  the  necessary  regulations  preseriMng  the  rights  and 
privileges  conferred  by  such  idative  rank.  The  allowances  in  kind^ 
or  the  money  value  thereof,  which  a  member  of  the  Nurse  Corps  may 
be  entitled  to  receive  are  attached  to  the  office  or  grade  which  she  holds 
and  not  the  rank  of  such  office  or  grade.  The  rights  and  privileges 
which  the  act  of  June  4, 1920,  authorizes  the  Secretary  of  War  to  pre- 
scribe would  seem  to  be  such  as  attach  to,  and  go  with,  rank  rather 
than  office  or  grade  and  in  general  are  more  in  the  nature  of  personal 
privileges  and  perquisites  which  go  with  rank. 
The  question  sulnnitted  by  you  is  answered  in  the  negative* 


BiTinoB  ov  Accommi  whbm  paucbvt  aoosptsd  bt  ciaxxabt. 

As  there  Is  no  authority  of  law  for  any  payment  nnder  an  auditor's  settlement 
otherwise  than  In  foil  satlsiCactlon  of  the  Item  or  Items  npon  i^ildi  sndi 
payment  Is  made,  a  cinimant  who  accepts  payment  under  an  nuditor\s  set- 
tlement onn  not,  by  entering  formal  protest  nirnlnst  the  sufTlcloncy  of  the 
payment  and  statiiif?  that  the  amount  receivtNl  will  be  applied  as  partial 
pa.\  nu'nt,  preserve  his  right  to  have  the  settlement  revised  by  the  Comp- 
troller of  the  Treasury  within  one>  year,  under  section  8  of  the  act  of  July 
81, 1884, 28  Stat,  206,  as  thongh  he  had  not  accepted  payment 

Decision  by  Comptroller  Warwick,  February  5,  1921  r 

W.  (i.  Coyle  &  Co.  (Inc.)  a|iplie(l  Xovembor  20,  1920,  for  a  recon- 
sideration of  the  flecisinn  conimuiiiratcMl  to  it  in  a  letter  dated  Auirust 
30,  1920,  wherein  the  (."()nii)troller  ol"  tlie  Treasury  denied  its  applica- 
tion for  a  revision  of  tlie  action  of  the  Auditor  for  the  War  Depart- 
ment in  disallowinji  hv  settlement  rei  tificate  No.  60487,  dated  May  29, 
1920,  a  part  of  its  chiim  on  account  of  coal  furnislied  the  Corps  of  En- 
gineers of  tlie  Army,  claimant  havin<i;  accepted  and  cashed  the  Treas- 
ury warrant  issued  in  payment  of  the  part  of  said  claim  allowed  by 
the  auditor. 

The  decision,  reconsideration  of  which  is  now  sought,  denied  the  ap- 
plication for  rcvisinii  of  the  nudit(tr's  settlement  on  the  <rr(>un(l  that 
havinij  accej)ted  })uym«'nt  thereunder  on  account  of  said  claim,  which 
consisted  of  hut  oiu>  item,  the  cinimant  was  ])recluded  from  obtaining 
such  revision  by  section  8  of  the  act  of  July  31,  1894,  28  Stot,  208, 
^vhich  provides: 

v\ny  person  acceptintr  payment  under  a  settlcanent  by  an  auditor 
shall  be  fhcieby  precluded  from  obtaining  a  revision  of  such  sett le* 
ment  as  to  any  items  upon  which  payment  is  accepted.'' 
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The  applicant,  in  its  letter  of  NoTomber  28, 1920,  says:  *^  We  have 
neyer  accepted  any  settlement  at  the  hands  of  the  Government  on  this 
transaction,  but  after  handling  several  months  we  used,  after  f onnal 
protest,  the  amount  remitted  to  apply  as  partial  payment^  and  relies 
npon  a  telegram  which  it  sent  to  the  Auditor  for  the  War  Department 
under  date  of  June  11, 1920,  as  follows : 

-  ^  Yours  May  twenty  ninth  endogiii^  War  warrant  eleven  eighty  six 
sixty  nine  amount  forty  three  hundred  sixty  ( ight  dollars  eighty 
seven  cents  tendered  in  settlement  our  invoice  January  fifth  for  de- 
livery coal  Engineers  Burrv\'ood  insufficient  pay  invoice  therefore  un- 
satisfactory' and  warrant  accepted  under  protest  and  without  preju- 
dice our  right  collect  correct  uinount  Writing," 

say'ing,  "  the  error,  if  made,  was  committed  by  the  Government  in 
honoring  the  voucher  after  notice  it  would  not  be  accepted  as  fuU  pay- 
ment of  the  item  involved." 

And  yet  the  auditor's  notice  of  settlement  referred  to  in  the  tele- 
gram above  quoted  had  concluded  with  the  statement:  "War  settle- 
ment wai  rant  No.  118669  inclosed  herewith  is  in  full  settlement  of 
your  claim." 

Section  8  of  the  act  of  July  31, 1894,  with  knowledge  of  which  as 
a  public  statute  the  claimant  was  charged,  expressly  provides  that  if 
payment  upon  any  item  is  accepted  under  an  auditor's  settlement 
the  claimant  shall  be  precluded  from  procuring  a  revision  of  the 
settlement  as  to  that  item.  The  effect  of  this  provision  of  law  is  to 
prohibit  and  absolutely  prevent  the  tendei  of  any  payment  upon  any 
item  in  an  auditor's  settlement  otherwise  than  as  payment  in  full 
of  such  item,  the  acceptance  of  which  will  conclude  the  claimant's 
right  before  this  office  in  respect  to  that  item.  The  character  of  such 
tender  thus  definitely  fixed  by  law  can  not  be  changed  by  sny  action 
or  protest  by  a  claimant.  A  claimant  can  only  act  upon  such  tender 
as  made  in  its  character  as  fixed  by  law,  and  either  accept  or  reject 
it  in  that  character;  if  he  lejects  it,  the  right  of  revision  of  the 
auditor's  settlement  by  the  Comptroller  of  the  Treasury  is  preserved, 
but  if  he  accepts  the  payment,  he  accepts  it  as  tendered  in  the  charac- 
ter in  which  it  is  by  law  required  to  be  tendered,  namely,  as  pay- 
ment in  full,  and  any  right  in  respect  to  a  revision  by  this  office  of 
the  item  to  which  it  relates  is  waived  and  extinguished. 

Not  only  was  this  claimant  charged  with  knowledge  of  this  law, 
but  its  attention  was  expressly  called  to  it,  for  in  the  very  paper  which 
conveyed  to  it  information  of  the  auditor's  settlement  and  accom- 
panied the  warrant  drawn  in  payment  of  the  amount  therein  found 
to  be  due,  the  following  footnote  appeared : 

^  ^Any  person  accepting  payment  under  settlement  by  an  Auditor 
shall  be  thereby  precluded  from  ol'tiiininL'"  n  revision  of  surh  settle- 
ment as  to  any  items  upon  which  payment  is  accepted.   *   «  * 
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Any  peiBOii  whose  aooounts  may  have  been  settled     an  Auditor  of 

the  Treas  iry  Department  *  ♦  *  mjiy.  witliin  a  year,  obtain  a  re- 
vision of  the  said  account  by  the  Comptroller  of  the  Treasury,  whose 
decision  upon  such  revision  shall  be  final  and  conclusive.^ — Section 
8,  Act  July  31,  1894." 

Under  this  law,  since  its  passage,  the  refj^ulations  and  practice 
have  required  that  every  application  to  this  office  for  the  revision  of 
an  auditor's  settlement  in  respect  to  an  item  upon  which  a  warrant 
had  issued  should  be  accompiinied  by  that  warrant,  as  evidence  that 
the  item  was  open  to  such  revision. 

The  claimant,  however,  did  not  heed  this  law.  which  it  was  not 
only  presumed  to  know  but  which  had  been  expressly  called  to  its 
attention,  but  undertook  to  treat  as  a  partial  payment  of  its  claim  the 
payment  tendered  expressly  as  in  full  satisfaction  thereof. 

The  protest  upon  which  the  claimant  relies  was  without  legal 
effect,  there  being  no  law  providin*^  for  such  a  protest.  Savafje  v. 
United  States,  92  U.  S.,  382.  It  could  not  cTiange  the  voluntary 
quality  of  claimant's  own  act  in  accepting  the  payment  tendered,  and 
being  unsupported  by  any  statutory  authority  it  could  not  chancre 
the  effect  of  an  express  statutoi*y  enactment  to  which  the  claimant 
was  itself  amenable.  Nor  could  such  protest  operate,  as  the  claimant 
now  suggests,  to  cast  upon  the  auditor  the  burden  of  electing  either 
to  stop  the  payment  of  the  warrant  or  to  allow  it  to  be  treated  by 
the  claimant  as  a  partial  payment  merely,  for  the  auditor  had  no 
power  under  the  law  to  do  either  of  these  things.  There  is  no  mi 
thority  of  law  for  any  pavinent  under  an  auditor's  settlement  other- 
wise than  as  in  full  satisfaction  of  the  item  or  items  upon  which  such 
payment  is  made. 

After  a  full  reconsideration  of  this  case,  in  which  I  have  given 
careful  attention  to  the  argiunents  urged  by  the  claimant,  I  find  no 
authority  of  law  to  revise  the  auditor's  settlement  in  this  case  upon 
application  of  the  claimant,  and  therefore  must  adhere  to  the  fle- 
cision  heretofore  made  in  denying  claimant's  application  for  such 
revision. 


TKAHSFXA  OV  VinrOS  FBOX  OOVEaNHXlII  SBSVICfiS  XO  BU&SAU  Of 

Funds  transferred  from  Tarions  Ctovemment  services  to  the  BureaQ  of  Ulnet 

for  the  purpose  of  <5(Ientlfic  InvestJ^tlon,  under  nuthorlty  Of  the  act  of 
June  5,  1920,  41  Suit.,  913,  are  not  nvailnble  for  incurring  obligations  be- 
yond the  fiscal  year  for  whirh  the  appropriation  to  which  the  funds  are 
transferred  was  made,  and  ihe  unexpended  balances  of  such  tranafierred 
funds  are  required  to  be  carried  to  the  surplus  fund  and  covered  Into  the 
Treasury  In  accordance  with  fbe  provisions  of  tlia  act  of  June  ifK 
18  Stat,  m 
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OtMftr«n«r  Wtrwlok  to  th»  feoretaiy  of  flw  Istortor,  letemuy  Ittl: 

I  have  jour  leliter  of  January  81,  1921,  requesting  dedsioii  apon 
quefllaons  of  the  Acting  Director  of  the  Bureen  of  Mines  whether  the 
funds  placed  to  the  credit  of  the  Bureau  of  Mines  from  appropria- 
tions for  the  Air  Service  of  the  Army  provided  in  the  act  of  June  5, 
1920,  41  Stat,  948,  making  appropriations  lor  the  support  of  the 
Army  lor  the  fiscal  year  1921,  are  available  lor  incurring  as  vreli 
as  paying  obligations  until  June  80, 1928;"  and  whether  the  act  of 
June  20, 1874, 18  Stat,  110,  which  provides  for  carrying  unexpended 
balances  of  appropriations  to  the  surplus  fund  is  in  any  way  modified 
by  the  act  of  May  21, 1920, 41  Stet,  filS. 

Each  of  these  questions  has  been  substantially  answered  by  the 
decision  of  this  office  July  28,  1920,  27  Comp.  Dec,  100,  mentioned 
by  the  Acting  Director  Bureau  of  Mines.  The  authority  of  the  act 
of  May  21,  1920,  is  for  Government  services  making  purchases,  etc., 
from  other  Government  services  to  place  the  proper  funds  of  the 
former  subject  to  direct  expenditure  by  the  latter  and  that  such 
funds  shall  remain  available  for  a  period  of  two  years  for  the  pur- 
poses for  which  allocated.  This  was  construed  as  not  extending  the 
life  of  the  allocated  funds  beyond  the  life  of  the  appropriation  from 
which  taken,  but  that  the  difference  made  by  the  enactment  was  in 
the  use  of  the  allocated  funds,  the  intent  and  effect  being  to  make 
such  funds  available  for  incurring  as  well  as  paying  obligations  until 
carried  to  the  surplus  fund.  27  Comp.  Dec.,  106.  The  enactment  thus 
creates  no  modification  of  the  requirements  of  the  act  of  1874  for 
carrying  balances  to  the  surplus  fund. 

While  the  questions  asked  are  specifically  with  reference  to  the 
enactment  of  May  21,  1920,  the  Acting  Director  of  the  Bureau  of 
Mines  states  that  the  allocation  of  the  Army  funds  to  the  Bureau  of 
Mines  was  made  under  the  authority  contained  in  the  sundry  civil 
act  of  June  5, 1920, 41  Stat,  874.  In  connection  with  appropriations 
therein  for  the  Bureau  of  Mines,  it  was  provided,  page  913,  that 
available  funds  of  Grovemment  services  requiring  cooperative  work 
by  the  Bureau  of  Mines  on  scientific  investigations  within  the  scope 
of  ito  functions,  which  it  was  unable  to  perform  because  of  the  limits 
of  its  appropriations,  might  be  transferred  in  the  necessary  sums  to 
the  Bureau  of  Mines  to  carry  on  such  investigations. 

The  primary  authority  here  ia  for  the  Bureau  of  MSnes  to  supple- 
ment its  appropriations  by  transfers  from  other  services  where  its 
own  appropriations  are  insufficient  Tliis  is  a  eondition  which  re- 
quires it  to  use  its  own  funds  in  the  first  instance  and  there  is  noth- 
ing in  the  authority  broadening  the  use  of  the  appropriatim  if  funds 
are  transferred  because  of  insuffidtticj. 

If  the  inquiry  of  the  Acting  Director  of  Bureau  of  Mines  was  in- 
tended to  relate  to  this  entetment  of  June  5, 1920, 1  have  to  say  it 
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docs  not  authorize  iiicurriiif:  obligations  under  transferred  funds, 
beyond  the  fiscal  year  lor  \vlu<  h  the  appropriation  was  made  to 
which  the  funds  are  transferred,  and  does  not  modify  the  require- 
ments of  the  act  of  1874  for  carrying  balances  of  appropriations  to 
the  surplus  fund. 


uvmnMi  TO  XMPLOTBSB  uvDSB  bixxbhixht  act. 

Where  employees  In  the  classified  civil  service  are  paid  on  a  daily,  hourly,  or 
piecework  bads,  the  varioas  Govemment  serrices  nay  be  required  to  report 
to  the  Civil  Service  Commission  the  amoont  of  deductions  made  each  flseal 
year  from  tlie  basic  salary,  pay,  or  compensation  of  employees  under  pro* 
visions  of  the  retirement  act  of  May  22.  1920.  41  Stat..  G14,  to  be  incorporated 
In  the  service  records  of  tlie  employees  kept  by  the  Civil  Service  Commission 
from  wbict)  the  Commissioner  of  Pensions  determines  the  amount  Of  refunds 
to  employees  separated  from  the  service,  but  where  the  salary,  pay,  or  com- 
pensation is  fixed  on  an  annual  basis,  the  Oovernment  services  may  not  be 
required  to  keep  a  record  of  the  deductions  nor  to  report  same  to  the  Civil 
Sorvico  Commission. 

Interest  on  deductions  from  the  bnslc  salary,  pay,  or  compensation  of  employees 
in  the  classiiied  civil  service  under  provisions  of  the  retirement  act  of  May 
22, 1920, 41  Stat^  <n4,  accrues  during  the  fiscal  year  in  which  the  deductions 
are  made  and  must  be  Included  in  computing  the  amount  of  refunds  to  em- 
ployees separated  from  the  service,  except  in  case.s  involving  fractional  parts 
of  a  fiscal  year  only,  when  Interest  <m  the  deductions  may  be  excluded  in 
computing  the  amount  of  refunds. 

Oenptroller  Warwick  to  the  Seeretary  of  the  Interior,  February  9,  IMl: 

I  have  yoar  letter  of  January  24,  1921,  referring  for  my  condder- 
fttion  papers  submitted  by  the  Commissioner  of  Pensions  and  re- 
questing opinion  on  the  plan  suggested  relative  to  refunds,  crediting 
deductions  and  computing  interest  in  the  administration  of  the  civil- 
service  retirement  act  of  May  22, 1920,  41  Stat.,  614^ 
The  suggestions  submitted  are  as  follows: 

"  1.  Wlien  an  employee,  separated  from  the  service,  makes  appfi* 
cation  for  refund,  such  application  shall  be  made  to  the  Commissioner 
of  Pensions  through  the  proper  administrative  officer  under  whose 
direction  he  was  last  employed.  A  certificate  on  the  reverse  of  the 
api^)li cation,  containing  relevant  data  necessary  to  adjudicatinar  the 
claim,  including  a  statement  of  deductionb  made  within  each  fiscal 
jear,  will  be  prepared  and  signed  by  such  officer  or  oflBcers  as  may  be 
designated  for  that  purpose  hy  the  head  of  the  (lepartoient  or  inde- 
pendent establishment  concerned.  Such  applications  will  then  be 
lorwarded  directly  to  the  Commissioner  of  Pensions,  who  will  forth- 
with proceed  to  adjudicate  and  pay  the  same.  (This  will  necessitate 
a  complete  revision  of  Form  3-K  6.) 

**2.  interest  on  refunds  shall  be  credited  only  on  June  30  of  each 
year  and  shall  be  computed  upon  the  amount  of  total  deductions  made 
during  the  preceding  fi?cal  year  or  years,  together  with  whatever 
interest  may  have  been  theretofore  credited,  hut  no  interest  shall  be 
allowed  on  deductions  for  the  fiscal  year  in  wliich  the  deductions  are 
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made.  In  case  of  separation  from  the  service  at  any  time  after  the 
first  interest  period,  interest  will  be  computed  up  to  and  including 
the  date  of  separation,  on  such  amount  as  was  credited  to  the  account 

of  the  employee  at  tlie  beginning  of  the  fiscal  yenr  in  which  the 
separation  becomes  effective.  (An  example  of  the  present  method 
of  computing  interest,  with  a  parallel  column  outlining  the  proposed 
change,  is  shown  in  Exhibit  t)  herewith.)" 

The  requirement  of  paragraph  1  that  upon  application  for  refund 
the  administrative  offices  furnish  the  CommissioniT  of  Pensions  a 
Sftatement  of  deductions  made  within  each  fiscal  year  is  in  lieu  of 
the  present  procedure  of  basing  such  refunds  upon  the  service  record 
of  the  employee. 

The  present  procedure  is  in  accordance  with  the  requirements  of 
sections  8  and  13  of  the  act  of  May  22,  1920,  that  tlie  Secretary  of 
the  Treasury  shall  cause  the  retirement  deductions  to  be  withheld 
from  the  appropriations  and  transferred  to  the  credit  of  the  civil- 
service  retirement  and  disability  fund,  and  that  the  Government 
services  shall  report  to  the  Civil  Service  Commission  the  services  of 
the  employees,  and  it  shall  keep  the  record  thereof  and  furnisli  the 
Commissioner  of  Pensions  such  reports  therefrom  as  may  Ijc  neces- 
sary to  the  proper  adjustment  of  any  claim.  This  office  determined 
that  the  act  contemplated  the  Commissioner  of  Pensions  should  ile- 
termine  questions  thereunder  from  the  service  record  kept  and  re- 
ported by  the  Civil  Service  Commission,  and  that  tlie  act  did  not  con- 
template keepint?  individual  accounts  with  the  employees  of  tlie 
amount  of  deductions  from  their  individual  salaries,  etc.  It  was 
thou«i:iit  that  as  to  the  fixed  salaries,  etc.,  the  deductions  could  readily 
be  computed  from  the  service  record;  and  so  also  as  to  salary,  etc., 
not  so  fixed,  as  per  hour,  piecework,  etr..  because  the  administrative 
offices  were  understood  to  be  already  keeping  records  of  such  varyin<i: 
earnings  the  information  from  which  would  necessarily  he  furnished 
in  the  reports  to  the  Civil  Service  Commission.  26  Comp.  Dec,  1059. 

The  provisions  of  parafrraph  1  of  the  suggestions  quoted  are  broad 
enough  to  require  the  administrative  offices  to  keep  accounts  of  the 
deductions  with  all  employees.  This  I  can  not  apj)rove  as  to  em- 
ployees at  a  fixed  salary,  etc.  It  may  lessen  the  work  of  the  office  of 
the  Commissioner  of  Pensions,  but  it  must  correspond inirly  increase 
the  work  of  the  administrative  offices.  It  will  recpiire  them  to  keep 
accounts  in  individual  cases  for  long  periods  of  years  and  under 
which  no  question  will  arise  until  retirement  or  death.  The  law 
contemplates  that  when  such  question  does  arise  it  shall  be  determined 
from  the  service  record  rather  than  by  turning  back  to  accounts  and 
pay  rolls  for  past  years.  The  procedure  suggested  by  this  parajrraph 
1  would  make  the  account  of  the  deductions  the  primary  reciid  for 
refunds,  and  it  can  readily  be  seen  that  it  may  become  the  sole  record. 
59JK)3"'— 21— VOL  27  46 
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in  connection  with  refunds.  Compliance  with  the  law  requires  the 
service  record  to  be  considered,  and  that  being  so,  computation  of  the 
amount  of  the  refund  from  what  appears  on  the  record  should  be  a 
simple  matter  and  reference  to  the  deductions  on  pay  rolls  unneces- 
sary. The  decision,  26  Comp.  Dec.,  1059,  considered  the  possibility  of 
difficulties  with  relerenoe  to  varying  earnings,  and  as  stated  these  wefs 
expected  to  be  met  by  the  substanoe  which  would  appear  in  the  admin- 
istrative reports  to  the  Civil  Service  Commission,  these  administrative 
reports  being  expected  to  necessarily  show  the  deductiona  If  they 
now  do  not  do  so,  I  have  no  objection  to  requiring  that  as  to  such 
varying  eamings-nlaily,  hourly,  or  piecework  basis — ^the  deductions 
be  reported,  but  I  do  not  approve  such  requirement  where  the  salary, 
etc,  is  fixed. 

I  may  also  say  in  connection  with  paragraph  1  that  the  law  con- 
templates reports  from  the  administrative  offices  through  the  Ciidl 
Service  Commission  and  not  direct  to  the  Commissioner  of  Pensions. 
U  this  has  been  found  cumbersome  and  provocative  of  delays,  etc., 
then  it  goes  to  a  question  of  modification  of  the  enactment  which  is 
for  the  consideration  of  Congress* 

I  have  proceeded  in  the  discussion  of  paragraph  1  without  regard 
to  the  question  which  it  is  suggested  in  tbe  submission  there  might  be, 
whether  an  application  for  refund  is  to  be  considered  a  ^daim"  within 
the  meaning  of  section  18.  It  is  sufficient  for  present  purposes  that  * 
applications  for  refund  require  the  action  of  the  Commissioner  of 
Pensions,  and  that  is  to  be  governed  by  the  general  provisions  of  the 
enactment  unless  refunds  are  expressly  excepted  therefrom  or  other- 
wise appear  inapplicable. 

The  provisions  of  paragraph  2  of  the  suggestions  concern  interest 
on  refunds,  and  the  primary  question  here  is  not  allowing  interest  on 
current  deductions.  The  deductions  are  in  the  status  of  deposit!  from 
time  to  time  under  which  the  rule  was  applicable  for  interest  purposes 
of  averaging  the  time  from  the  first  to  the  last  deposit^  or  averagings 
the  amount  for  the  full  time ;  and  I  was  constrained  to  view  as  proper, 
although  not  strictly  under  any  specific  provision  of  the  enactment, 
not  to  allow  interest  on  deductions  which  involved  fractional  parts  of 
the  fiscal  year  only.  27  Comp.  Dec,  St49. 

There  can  be  no  reason  for  not  allowing  interest  simply  because  of 
the  calculations  involved.  The  rule  of  averaging,  it  is  stated,  is  ex- 
pected to  become  complicated  hereafter  where  frequent  changes  in 
compensation  or  intermittent  employments  occur,  or  where  the  com- 
pensation is  day,  hour,  or  piecework.  This  appears  to  be  a  ques- 
tion of  properly  applying  the  rule  rather  than  of  denying  interest 
upon  current  deductions  in  all  cases.  Interest  computation  has  ref- 
erence to  the  year  and  the  averaging  has  regard  thereto.  Changes  in 
compen8fi;tion  affect  the  amount  of  the  deductions  but  the  year  remains 
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the  same  and  in  averagin*^  is  not  affected  by  when  the  changes  were 
made.  The  same  is  true  as  to  intermittent  employment.  The  deduc- 
tions rehite  to  the  year  and  not  to  the  various  times  of  employment. 
Likewise  as  to  compensation  by  the  day,  hour,  or  piecework.  The 
deductions  relate  to  the  year  and  not  to  the  time  for  which  the  com- 
pensation was  earned.  In  other  words,  the  accrued  deductions  for 
the  year  are  the  matter  of  average  and  not  the  respective  deductions, 
nor  the  manner  in  wliich  the  compensation  was  earned.  The  begin- 
ning of  the  employee's  service  will  determine  the  length  of  the  interest 
year  in  averaging  the  time,  but  the  time  will  not  be  otherwise  affected. 

The  denial  of  interest  on  current  deductions  is  of  too  grave  doubt 
for  my  approval,  and  while  it  may  not  involve  any  considerable 
amount  in  each  case — the  example  submitted  nets  a  difference  of  $8.88 
in  about  10  year^r^ — yet  such  a  procedure  is  provocative  of  claims 
against  the  Govermnent. 


mnvosx  oEATtmr— satax  misx&YB  vobob. 

Officers  of  the  Naval  Reserve  Force  not  on  active  duty,  upon  first  reporting  for 
trninini?  duty  in  each  period  of  enrollment,  whether  it  be  for  drills  or  "  other 
equivalent  duty  "  within  the  lueanln^;  of  the  act  ol  July  1,  1918,  40  Stat., 
710,  are  entitled  to  uniform  gratuity  of  $60. 

Comptroller  Warwick  to  &ear  Adndral  T.  J.  Cowie,  United  States  Nary,  Vebrm- 

ary  8,  1921: 

By  referenre  of  the  Secretary  of  the  Navy  dated  December  20,  I 
have  your  h'tter  of  December  G,  1920,  requesting  decision  whether  a 
member  of  the  Naval  Kescrve  Force  upon  reportiiic;  for  the  first  drill 
or  for  the  performanc  e  of  other  equivalent  duty  "  is  entitled  to  a 
credit  of  uniform  frratuity. 

The  specific  case  i)resented  is  that  of  Commodore  Forshew,  United 
States  Naval  Reserve  Force,  who,  on  June  14, 1920,  was  issued  instruc- 
tions in  part  as  follows: 

"  1.  You  are  hereby  designated  as  the  commander  of  that  portion 
of  the  United  States  Naval  Reserve  Force  of  the  third  naval  dis- 
trict, within  the  boundaries  of  the  State  of  New  York  whose  members 
are  also  members  of  the  Naval  Militia  of  New  York. 

**  2.  You  are  requested  to  inform  the  officers  and  enlisted  men  of 
this  assignment  and  advise  them  that  the  assignment  does  not  alter 
their  inactive  f<tatu8  in  the  United  States  Naval  Reserve  Force,  but 
that  authorized  dutv  perfr)rmed  in  connection  with  the  United  Stales 
Naval  Reserve  Foi\  will  be  construed  as  applicable  to  the  legal  re- 
quirewients  for  maintaining  efliciency." 

It  appears  that  Commodore  F'or.shew  was  officially  informed  that 
the  duty  that  he  and  his  assistants  wore  performing  under  said  in- 
structions would  be  regarded  as  "  equivalent  dut^  "  required  by  law 
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lor  the  maintenance  of  their  efficiency  in  the  Naval  Reserve  Force. 
The  question  is  whether  such  duty  entitles  said  officers  to  a  credit  of 
aniform  gratuity. 
The  act  of  August  29, 1916,  89  Stat.,  589,  provides  that: 

Members  of  the  Naval  Reserve  Force  shall,  upon  first  reporting 
for  active  service  for  training  during  each  period  of  enrollment,  be 

credited  with  a  uniform  gratuity  of  $50  for  officers  and  $30  for  men. 

"  Uf>on  reporting  for  active  servico  in  time  of  war  or  national 
emergency  the  nniform  irrfitnity  shall  l)e  $150  for  officers  and  $60  for 
men,  or  the  ditlerence  between  these  amounts  and  any  amounts  that 
may  have  been  credited  as  a  uniform  gratuity  during  the  current 
enrollment:  ♦  * 

The  act  of  July  1, 1918, 40  Stat.,  711,  provides: 

"That  the  uniform  gratuity  for  the  members,  other  than  officers, 
of  each  class  of  the  Naval  Reserve  Force  shall  be  the  same  as  that 

grescribed  for  enlisted  men  of  the  Navy,  but  in  time  of  peace  the 
ecretary  of  the  Navy  shall  prescribe  the  portion  of  the  clothing 
gratuity  to  be  issued  tct  such  members,  other  than  officers,  of  the 
Kaval  Reserve  Force." 

The  act  of  July  1,  1918,  did  not  modify  the  provision  in  the  act 
of  August  20.  1016,  with  respect  to  officers,  and  therefore  that  pro- 
vision governs  the  right  of  officers  of  the  Naval  Reserve  Force  to  a 
uniform  gratuity. 

The  act  of  August  29, 1916,  39  Stat.,  687,  in  respect  to  service  to  be 
performed  by  the  members  of  the  Naval  Reserve  Force,  provides  as 
follows : 

"  When  first  enrolled  members  of  the  Naval  Reserve  Force,  except 
those  in  the  Fleet  Naval  Keserve,  shall  be  given  a  provisional  grade, 
rank  or  rating  in  accordance  with  their  qualifications  ileterniined  by 
examination.  They  may  thereafter,  upon  apj^lication,  be  assigned  to 
active  service  in  the  Navy  for  such  penods  of  instruction  and  training 
as  may  enable  them  to  qualify  for  and  be  confirmed  in  such  grade^ 
rank  or  rating. 

"Enrolled  members  of  the  Naval  Keserve  Force  may,  in  time  of 
war  or  national  emergency,  be  required  to  perform  active  service 
in  the  Navy  throughout  the  war  or  until  the  national  emergency 
ceases  to  exist." 

Also  said  act  of  August  29,  1916,  39  Stat.,  591,  relative  to  class  2, 
the  Naval  Reserve,  provides  that — 

"The  minimum  active  service  required  of  members  to  qualify  for 
confirmlition  in  their  rank  or  rating  in  tliis  class  shall  be  three 
months. 

"The  minimum  active  service  required  for  maintaining  the  effi- 
ciency of  a  member  of  this  class  is  three  months  during  each  term 
of  enrollment.  This  active  service  may  be  in  one  period  or  in  periods 
of  not  less  tlian  three  weeks  each  year." 
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The  act  of  July  1, 1918,  40  Stat,  710,  provides : 

"That  the  minimum  active  service  required  for  maintaining:  the 
eiBciency  of  a  member  of  the  Naval  Reserve  shall  be  two  months 
during  each  term  of  enrollment  and  an  attendance  at  not  less  than 
thirty-six  drills  during  each  year,  or  other  equivalent  duty.  The 
active  service  may  be  in  one  period  or  in  penoda  of  not  leas  than 
fifteen  days  each.** 

It  is  apparent  that  the  law  prescribes  active  service  for  instraetion 
and  training  to  enable  them  to  qualify  for  confirmation,  active  service 
for  maintain! n -4  efhciency,  and  active  service  in  the  Navy  in  time  of 
war  or  national  emergency.  With  respect  to  uniform  gratuity  for 
officers  of  the  Naval  Reserve  Force,  right  to  such  credit  is  based  on 
two  kinds  of  active  service,  viz,  "active  service  for  training"  and 
*  active  service  in  time  of  war  or  national  emergency.**  It  is  also 
evident  that  service  ^  in  time  of  war  or  national  emergency  "  is  that 
service  which  the  members  ^  may  be  required  to  perform  "  and  is  dis- 
tinct from  service  which  he  may  request  to  be  allowed  to  perform  for 
purpose  of  instruction  and  training,  whether  training  to  qualify  for 
confinnation  or  training  to  maintain  efficiency. 

The  facts  show  clearly  that  Commodore  Fordiew  was  not  perform- 
ing active  service  required  in  tins  of  war  or  national  emergency  for 
widch  the  law  entitles  him  to  uniform  credit  of  $160,  hnt  that  the 
service  in  question  was  service  lor  the  purpose  of  maintaining  e$- 
ciency  for  which,  if  snch  service  falls  within  the  meaning  of  active 
service  for  training,''  hh  is  entitled  to  a  uniform  gratuity  of  $50. 

You  state  that  the  86  drills  or  other  equivalent  duty  has  been  con- 
sideied  as  service  in  addition  to  the  two  months'  active  service  re- 
quired for  maintaining  efficiency,  the  equivalent  duty"  being  re- 
garded as  a  substitute  for  the  drills  but  not  as  a  substitute  for  the 
two  months'  active  duty  required  in  the  act  of  July  1, 1918. 

Whether'*^ other  equivalent  duty"  was  meant  as  a  substitute  for 
the  drills  only  or  for  all  efficiency  training  is  not  material  to  this 
question,  since  in  regard  to  uniform  credit  there  r  re  but  two  kinds  of 
duty—duty  for  training  and  actual  duty  in  time  of  war  or  national 
emergency.  The  purpose  of  the  law,  as  it  applies  to  officers,  is  to  make 
an  allowance  for  necessaiy  uniform  for  training  purposes,  including 
the  drills,  and  to  increase  that  allowance  to  those  called  to  active 
service  in  time  of  war  or  national  emergency.  Within  such  purpose 
the  duty  being  performed  by  Commodore  Forshew  is  training  duty, 
and  upon  first  reporting  for  said  duty,  if  in  his  current  enrollment  he 
has  not  previously  received  such  credit,  he  became  entitled  to  a  uni- 
form gratuity  of  $60. 

Your  question  is  answered  accordingly. 
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lAiB  01  Wbuc  vbopbbtt— t&atxizvo  sxpsms  m  rat  mam  of 

nBLB  AGUTS. 

Traveling  expenses  and  per  diem  of  field  aponts  of  the  Government  while 
en^a^red  solely  in  disiM»siiig  of  old  material  «>r  otlit  r  Govermoiit  proixrty 
by  sale  constitute  a  part  of  tlie  expense  of  the  sale  and  are  properly  pay- 
able ont  of  the  proceeds  fhereofl 

Comptroller  Warwick  to  the  Secretary  of  Labor,  February  8,  1921: 

I  received  on  the  5th  instant  your  letter  dated  January  l:!9,  1021, 
in  whicli  you  request  a  decision  whether  the  travelin<;  expenses  and 
per  diem  of  field  a^^ents  engaged  solely  in  disposing  of  cei  tain  office 
equipment  heretofore  used  in  offices  of  tlie  T'nited  States  Employ- 
ment Service  in  different  parts  of  the  country,  which  it  was  neces- 
sary for  your  department  to  disix)se  of  by  public  sale,  can  be  de- 
ducted from  the  gross  receipts  of  the  sale  of  such  Government 
property. 

The  act  of  June  8,  1896,  29  Stat.,  2G8,  provides: 

"  That  from  the  proceeds  of  sales  of  old  ni:iterial,  condemned  stores, 
supplies,  or  other  public  property  of  any  kind,  before  being 'deposited 
into  the  Treasury,  either  as  miscellaneous  receipts  on  account  of 
*  proceeds  of  Government  propertv  '  or  to  the  credit  of  the  appropri- 
ations to  which  such  proceeds  are  dt  law  authorized  to  be  made,  there 
may  be  paid  the  expenses  of  such  sales,  as  approved  by  the  accounting 
officers  of  the  Treasury,  so  as  to  require  only  the  net  proceeds  oi 
such  sales  to  be  deposited  into  the  Treasury,  either  as  miscellaneous 
receipts  or  to  tlie  credit  of  such  approi)riations,  as  the  case  may  be." 

See  also  in  this  connection  section  ^618  of  the  Kevised  Statutes. 
8  Comp.  Dec,  149,  190. 

Tlie  question  presented  is  whether  the  traveling  expenses  and  per 
diem  of  the-e  field  agents  while  engaged  solely  in  disposing  of  this 
oflice  e<piipnH'nt  constituted  a  part  of  the  expenses  of  such  sale.  If, 
as  I  infer  from  your  letter,  the  making  of  these  sales  necessitated  the  . 
travel  in  question,  and  these  employees  were  engaged  solely  uj>on 
the  making  of  these  sales  during  the  time  covered  by  the  per  diera 
allowances  in  question,  it  would  seem  that  such  traveling  expenses 
and  per  diem  allowances  are  a  part  of  the  expen.ses  of  such  sales, 
and  properly  payable  from  the  proceeds  thereof  in  accordance  with 
the  act  of  June  8, 1896,  herein  quoted. 

Your  question  is  accordingly  answered  in  the  afiirmatiTe. 


SUBSISTENCE  OF  F0KS8T  EANGEES. 

Under  ordinary  circumstances  subsistence  of  officers  and  employees  of  the  Got- 
ernxnent  shoald  not  be  authorised  on  both  an  actoal  expense  and  per  dtem 
basis  for  portions  of  the  same  day. 
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nmst  langen  of  tlie  DQMutment  of  Agrieoltoro  wboae  diitS«  Joitlflr  iodi  t 
procedure  may  be  ellowecl  a  fixed  peck  trip  per  diem  in  Ilea  of  sobelsteiice 

and  also  subsistence  on  an  actual  expense  basis  for  portions  of  the  same 
daj',  provided  the  line  of  demarcation  between  the  two  periofls  is  clearly 
shown  and  the  facts  are  so  furnished  in  tlie  accounts  that  the  audit  may 
determine  the  legality'  of  the  respective  amounts  paid  in  their  relation  to 
the  etetntory  llmltetloiie  on  twtli  flystems  of  relmbnrsement  for  enbelstence. 

Comptroller  Warwick  to  the  Secretary  of  Agriculture,  February  9,  1921: 

I  have  your  letter  of  January  28,  1921,  reporting'  that  the  Auditor 
for  the  State  and  Other  Departments  in  the  settlement  of  a('<  ounts  of 
fiscal  afjents  of  the  Forest  Service  has  questioned  the  autliority  to  re- 
imburse claims  for  travel  expciist  s  on  the  basis  of  part  of  the  day  ac- 
tual expenses  and  the  remainder  on  a  pack  trip  per  diem.  You  re- 
quest my  views  accordingly. 

The  matter  is  not  at  this  time  strictly  one  involving  a  payment  to  be 
made.  The  payments  are  undei-stood  to  have  been  made  and  such 
questions  as  there  may  be  in  the  particular  accounts  are  for  deter- 
mination by  the  auditor,  with  the  right  to  obtain  revision  by  thid 
office  as  in  other  cases. 

The  matter  appears  as  one,  however,  in  which  a  certain  administra- 
tive procedure  has  been  adopted  of  authorizing  actual  subsistence  ex- 
penses to  be  incurred  in  connection  with  w  hat  is  termed  a  pack  trip 
per  diem,  and  I  may  render  my  decision  thereon  with  reference  to 
continuance  of  the  practice,  leaving  to  the  auditor  settlement  of  the 
past  accounts  upon  the  facts  therein. 

The  actual  expenses  of  subsistence  when  traveling  must  be  itemized 
nnd  the  total  expenses  for  a  day  may  not  exceed  $5  in  conformity  with 
the  act  of  April  6,  1914,  38  Stat.,  318.  When  a  per  diem  in  lieu  of 
subsistence  expenses  is  granted,  it  relieves  showing  the  items  paid  for 
subsistence,  but  the  amount  of  this  per  diem  must  be  fixed  and  may 
not  exceed  $4.  Act  Au^zust  1, 1914,  38  Stat.,  680. 

It  can  bo  seen  that  the  ditference  between  the  two— tiie  itemising  of 
the  cue  and  the  freedom  from  itemizing  of  the  other — requires,  as  a 
^neral  rule,  that  the  status  be  under  one  or  the  other  for  the  day,  and 
that  a  shifting  from  one  to  another  during  the  day  would  be  con- 
fusing  and  present  obstacles  to  good  auditing. 

The  authorization  for  a  pack  trip  per  diem  is  reported  as  follows: 

Pack  trip  per  diem  for  forest  officers  at  the  rate  of  $1.20  per  day 
Ml  authorized  ror  travel  in  the  forest  or  open  countiy,  or  while  subsist- 
ing on  the  material  furnished  by  the  oflicer.  When  otherwise  sub- 
sisted expenses  on  actual  cost  basis  as  provided  by  the  fiscal  regula- 
tions will  be  allowed. 

^  Provided  that  for  any  day  in  which  the  traveling  employee  is  in 
a  subeistenoe  status  for  a  penod  of  kss  than  24  hours  (be  rates  shall 
be  as  follows: 
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If  the  subsistence  status  period  is  6  hours  or  less,  one-fourth  of 

the  rate  selected  by  you  from  the  schedule  prescribed  above.  If  more 
than  ()  hours  and  not  more  than  12  hours,  one-half  of  said  rate.  If 
more  than  12  hours  and  not  more  than  18  hours,  three- fourths  of  such 
rate.   If  more  than  18  hours,  said  rate." 

The  amount  of  the  pack  trip  per  diem  is  stated  as  bcino:  the  actual 
cost  of  the  supplies  used.  It  is  not  objectionable  in  itself,  but  doubt 
arises  in  the  authority  for  expenses  on  actual  cost  basis  when  other- 
wise substituted.  This  has  been  carried  out  as  authorizing  a  combi- 
nation pack  trip  per  diem  and  actual  expenses  within  the  same  period 
of  24  hours  as  the  chan<re  in  travel  status  occurs.  This  is  explained  as 
necessary  as  to  forest  rangers  because  in  transacting  official  business 
with  others  it  is  necessary  to  eat  with  them  at  available  ranches,  road 
houses,  logging,  sawmill,  sheep  and  cow  camps,  and  hotels  in  small 
towns,  rather  than  for  him  to  separate  himself  from  them  to  eat  from 
his  subsistence  pack,  and  that — 

"Tliis  nature  of  the  employee's  work  makes  it  a  common  occurrence 
for  one  or  two  meals  out  of  a  day  to  be  in  camp  and  the  remainder  at 


allowed  on  actual  expenses  for  such  accommodations  as  may  be  »• 
cured  at  ranches,  etc.  It  is  not  practicable  to  authorize  a  pack  trip 
per  diem  that  would  meet  this  higher  expense  because  of  the  great 
variati<ms  of  prices  in  such  regions  and  because  of  the  variations 
between  men  and  between  seasons  with  the  same  man  in  the  propor- 
tion of  camp  to  ranch  meals.  To  authorize  a  pack  trip  per  diem  thit 
would  meet  the  high  cost  for  such  special  service  in  the  oocanonal  in- 
stances would  mean  paying  a  gratuity  beyond  all  reasonable  expenses 
to  many  other  rangers  whose  assignments  take  them  less  frequently 
to  hotels  and  ranches. 

**  There  is  no  duplication  of  claim.  There  is  a  clear-cut  division 
between  the  periods  for  which  the  pack  trip  per  diem  is  gronted  and 
the  periods  for  which  reimbursement  is  made  on  actual  expense  basis. 
The  change  from  the  actual  expense  basis  to  the  ranger^s  per  diem 
basis  is  not  by  the  whim  of  the  employee  in  travel  status  hut  in 
accordance  with  the  definite  instructions  issued  by  the  department. 
It  is  altogether  beyond  the  control  of  the  individual  concerned." 

It  is  to  he  understood  from  this  that  the  general  status  of  the  em- 
ployee is  under  a  fixed  per  diem  of  $1.20  and  when  oflicial  business  re- 
quires dining  with  others,  actual  expenses  are  to  be  allowed.  The 
practice  is  not  one  to  be  authorized  generally.  It  is  justified  only 
with  r(\si)ect  to  the  peculiar  conditions  represented.  I  understand 
from  the  submission  that  the  line  of  demarcation  clearly  appeai-s.  and 
j-^"  the  facts  are  so  furnished  in  the  accounts  that  the  audit  may  deter- 
mine the  legality  of  the  amounts  paid  in  their  relation  to  the  statutory 
bmitation  upon  the  amount  of  actual  expenses  and  the  amount  of  the 
fixed  pack  trip  per  diem,  the  procedure  may  be  consiiered  not  ob- 
jectionable and  authorized  accordingly. 


ranches  or  hotels. 


essential  that  reimbursement  be 
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PAT  USSSR  OSHEHAL  OBDEE  34  AND  CONTIinTOTTS-SS&VZCS  PAT  OP  BK- 

USTED  X£n  OF  THE  HAVT. 

Enlisted  men  transferred  from  the  Naval  Reserve  Force  to  the  Regular  Nayy  to 
serve  the  unexpired  perlwl  of  their  enrollment,  as  authorized  by  the  act  of 
July  11.  ini9.  41  Stilt.,  131>  who  roenllst  in  the  Re^iular  Navy  for  four  years 
Within  four  months  after  discharge  at  the  expiration  of  their  period  of  en- 
rollment thus  served  in  the  Regular  Navy,  are  not  entitled  to  a  further  tn- 
crcue  of  pay  ondar  General  Order  84  and  of  eootlniioiuMervlce  pay  In  addi- 
tion to  fliat  received  during  the  period  of  enrollment  after  transfer  to  tbe 
.Begnlar  Navy. 

Aiititamt  GoBptroller  Veree  to  the  ieeretary  of  tlie  Va^,  Yebrvary  f,  IMl: 

I  hsTe  your  letter  of  January  3, 1921,  requesting  decision  whether 
enlisted  men  transferred  from  the  Navid  Reserve  Force  to  the  Begu- 
lar  Navy  under  the  provisions  of  the  act  of  July  11,  1919,  and  who 
have  been  discharged  at  the  expiration  of  their  period  of  enrollment 
will  be  entitled  upon  reenlisting  to  a  further  increase  of  pay  under 
General  Order  34  and  of  continuous-service  pay. 
The  act  of  July  11, 1919, 41  Stat.,  139,  provides: 

Enrolled  men  of  the  Nav;al  Keserve  Force  and  of  the  Marine 
Corps  Beserve,  other  than  commissioned  and  warrant  officers,  who 

have  performed  active  duty  during  the  war,  may,  upon  their  own 
application,  be  transferred  to  the  Kegular  Navy  and  Marine  Corps,  re- 
spectively, to  serve  the  unoxpircr]  term  of  their  enrollment  in  such 
ratinjr  or  rank  as  they  ni:iy  hv  found  (lualified  under  such  regulation  as 
the  Secretary  of  the  Navy  may  prescribe:  Provided^  That  men  so 
transferred  shall  have  at  least  (me  jear  to  serve  in  the  Regular  Navy 
or  the  Marine  Corps  before  the  expiration  of  their  current  enlistoient : 
Provided  further^  That  such  transfers  may  not  be  made  in  exceas  of 
the  authorized  enlisted  strenf^th  of  the  Navy  or  Marine  Corps:  Pro- 
vided further^  That  enrolled  men  so  transferred  shall  be  entitled  to 
and  receive  the  same  pav,  rights,  privileges,  and  allowances  in  all  re- 
spects as  now  provided  by  existing  law  ror  men  regularly  discharged 
and  reenlisted  immediately  upon  expiration  of  their  full  four-year 
enlistment  in  the  Regular  Navy  or  Marine  Corps.'* 

The  specific  case  presented  is  that  of  Elwin  Eelley,  chief  carpen- 
ter's mate,  United  States  Navy,  who  had  prior  service  in  the  Navy 
when  enrolled  in  the  Naval  Reserve  Force  on  November  8,  1916; 
transferred  to  the  Regular  Navy  August  26,  1919,  and  was  dis- 
charged November  2,  1920.  expiration  of  his  enrollment  period;  re- 
enlisted  November  6, 1920,  for  four  years. 

The  question  for  determination  is  whether  under  this  reenlistment 
Kell^  is  entitled  to  pay  under  (General  Order  84  and  continuous- 
service  pay  in  addition  to  that  which  he  was  receiving  when  dis- 
diarged  on  November  2, 1920. 

You  state  that  Kelley  was  receiving  $8.80  per  month  under  General 
Order  84  and  $1.50  per  month  continuous-service  pay  when  dis- 
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chained  from  the  Regular  Navy  on  November  2,  1920.  Evidently 
these  credits  consisted  of  $5.50  under  General  Order  84,  for  prior 
service  in  the  Begular  Navy,  and  $3.30  under  General  Order  34  and 
$1.50  continuous-service  pay,  by  reason  of  his  transfer  to  the  Begular 
Navy  to  serve  the  unexpired  term  of  his  enrollment  in  the  Naval  Be- 
serve  Force. 

This  question  involves  determination  of  whetiier  right  to  addi- 
tional pay  as  provided  in  the  act  of  July  11, 1919,  authorizing  trans- 
fer of  Naval  Beserve  men  to  the  Begular  Navy  to  serve  the  unexpired 
term  of  their  enrollment  continues  through  subsequent  enlistments,  or 
whether,  like  such  additional  pay  for  extension  of  an  enlistment  for 
less  than  four  years,  it  ceases  at  the  eipiration  of  the  man's  enroll- 
ment 

In  respect  to  rights  and  privileges  granted  as  affecting  the  pay  of 
the  enlisted  man  the  language  of  the  act  of  July  11, 1919,  quoted  above, 
*  is  almost  identical  with  the  act  of  August  22,  1912,  authorizing 
enlisted  men  of  the  Regular  Navy  to  extend  their  enlistments.  In  26 
Comp.  Dec,  33,  it  was  held  that  the  act  of  July  11, 1919,  extended  the 
same  right  to  increases  and  gratuities  to  enrolled  men  of  the  Naval 
Beserve  Force  upon  transfer  to  the  Begular  N'avy  to  serve  the  nn« 
expired  term  of  their  eniolhnent  as  is  granted  to  men  of  the  Begular 
Navy  who  extend  their  enlistment  for  a  period  of  four  full  years. 

The  provision  of.  the  act  of  July  11, 1919,  extends  certain  rights  as 
to  pay  and  allowances  at  the  time  of  transfer  of  the  reservist  to  the 
Begular  Navy  and  during  the  period  of  service  under  the  unexpired 
term  of  enrollment. 

There  is  no  discussion  in  26  Comp.  Dec.  S8  of  a  man's  status  upon 
reenlistment  following  discharge  from  the  service  after  transfer. 
That  decision  treats  only  of  benefite  which  accrue  during  an  un- 
expired period  of  an  enrollment 

The  act  authorizing  transfers  ''to  serve  the  unexpired  term  of 
enrollment"  contemplates  credit  for  reserve  service  followed  fay 
transfer  to  the  Begular  Navy  in  making  up  an  enlistment  period  in 
the  Begular  Navy. 

While  it  grants  special  benefito  to  induce  a  man  to  transfer  to  the 
Begular  Navy,  it  would  api)car  that,  having  received  these  special 
benefits,  his  situation  is  the  same  as  any  other  enlisted  man  upon  re- 
enlistment  and  he  is  entitled  to  no  more  than  any  other  enlisted  mm 
with  like  length  of  service  who  may  reenlist 

Increase  of  pay  for  continuous  service  is  authorised  by.  the  act  of 
August  22, 1912, 87  Stat,  381,  to  any  enlisted  man  who  has  received 
an  honorable  discharge  from  his  last  term  of  enlistment  or  who  hie 
received  a  reconunendation  for  reenlistment  upon  the  expiration  of 
of  his  last  term  of  enlistment,  who  reenliste  for  a  term  of  lour  yens 
within  four  months  front  the  date  of  his  discharge*" 
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WHhcnit  regard  to  special  benefits  conferred  during  '^the  unex- 
pired term  of  enrollment^"  I  conclude  that  Chief  Carpenter's  Mate 
Keiley  is  entitled  to  $1.50  only  for  continuous-seiTice  pay  beginning 
with  NoTember  6,  1926,  and  having  the  equiyalent  of  two  reenlist- 
ments  since  November  27,  1906,  each  f olk>wing  next  after  service 
terminated  by  reason  of  expiration  of  enlistment,  that  he  is  entitled 
to  $8.80  under  General  Order  No.  84. 


Under  the  act  of  June  3,  1916,  39  Stat.,  209.  and  regulations  of  the  War 
Department  pursuant  thereto,  an  officer  of  the  National  Guard  is  entitled 
to  pay  for  armory  drill  service  only  from  the  date  of  bis  formal  recognitioB 
at  a  National  Guard  officer  by  the  War  Department 

AfBistant  Comptroller  Foree  to  the  Secretary  of  War,  Fehmary  9,  1921: 

I  have  3'our  letter  of  January  22,  1921,  and  accompanying  papers 
wherein  Charles  D.  Gaither,  as  bripidier  oreneral  of  the  National 
Guard  of  Maryland,  under  the  provisions  of  sections  92  and  109  of 
the  act  of  June  8, 1916,  39  Stut.,  206,  209,  for  the  period  from  January 
1  to  June  30,  1917,  claims  $250.  \)v\ng  one-half  of  the  sum  of  $500 
stated  in  section  109  as  the  annual  compensation  for  a  captain  and 

every  officer  of  hi^^her  rank  than  that  of  captain  "  for  services 
therein  described.  For  the  period  of  seven  days  from  June  24  to  30, 
1!>17.  the  disbursing  officer,  on  June  17,  1920,  issued  in  favor  of  Brig. 
Gen.  Charles  D.  Gaither,  a  check,  No.  239416,  for  $9.72,  being  7/360  of 
$500.  Claimant  has  returned  the  check  and  contends  that  in  addition 
to  the  amount  therein  stated  he  is  entitled  to  pay  at  the  rate  of  $500 
per  year  for  period  from  January  1  to  June  23,  1917. 

You  request  decision  of  the  question  whether  or  not  claimant  is 
entitled  to  the  additional  pay  claimed. 

Your  statement  of  facts  is  as  follows: 

"General  Gaitlier  entered  the  Federal  ser\nce  on  June  2R,  1916. 
although  there  is  no  record  in  the  Militia  Bureau  as  to  his  prior  recog- 
.  nition  as  a  National  Guard  officer  under  the  provisions  of  the  national 
defense  act  of  June  8, 1916.  On  the  4th  or  Noyember,  1916,  he  was 
mustered  out  of  Federal  service. 

"  The  status  of  the  National  Guard  of  Maryland  during  the  periods 
in  question  was  as  follows: 


PAT  OW  VATIOVAL  eUASD  OFIXOSBt. 


Oipalntioo. 


MttiMed  out 
ofFMenl 


June  18,1910 


•<  H  •< 
M       N  W 


Not.  4.1Pir, 
.Sopi.  2fi.  IPir 
Feb.  24,1917 


Tulv  25,1917 
Mar.  25.1917 
.\pr.  12,1917 
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"In  addition  to  the  above  units,  the  1st  Sep;\rate  Company  (col- 
ored) was  recognized  July  8,  1916,  and  was  drafted  jnto  I^edeial 
service  July  25, 1917.  Seyeral  other  unite  of  cavalry  and  field  artil- 
lery were  recognized  during  1916  and  taken  into  Federal  senrioe, 
but  are  not  involTed  in  the  matter  of  General  Gaither's  pay.  As 
will  be  noted,  one  refriment  of  Infantry  existed  in  the  State  service 
between  the  dates  January  1,  1917,  and  June  30,  1917;  another  re<ri- 
ment  existed  in  State  service  from  January  1,  1917,  to  March  i\ 
1917,  and  a  third  from  February  24,  1917,  to  April  12, 1917.  From 
the  facts  shown  in  the  records  of  the  Militia  Bureau,  no  formal  reoog* 
nition  was  extended  either  to  General  Gaither  or  bri<rade  head- 
quarters,  Maryland  National  Guard  until  Jimi-  24,  1017\  although  it  is 
stated  by  General  Gaither  and  the  adjutant  general  of  M:\ryland 
that  General  Gaither  performed  the  duties  of  a  brigade  commander 
during  the  entire  period  of  January  1,  1917,  to  June  30,  1917,  for 
which  entire  period  he  claims  armory  drill  pay.  Qeneral  Gaither 
further  claims  that  his  acceptance  into  Federal  service  on  June  28. 
191G,  was  a  recognition  of  his  status  as  a  brigade  commander.  National 
Guard,  and  that,  upon  being  mustered  out  on  November  4,  r.>l<».  he 
reverted  to  the  status  of  a  recognized  National  Guard  oflicer  of  bis 
rank  in  State  service.  In  view  of  the  fact^  however,  that  there  is 
no  record  of  his  formal  and  original  recognition  as  a  National  Guard 
officer  until  June  24,  1917,  it  was  held  by  the  War  Department  that 
he  could  receive  pay  for  armory  drill  service  only  from  the  date  of 
such  formal  recognition.  General  Gaither  takes  exception  to  this 
view  and  returns  the  check  offered  him  in  payment."  , 

Sections  92  and  109  of  the  act  of  June  3,  1916,  are  as  follows: 

"Sec.  92.  TitviNixo  op  the  National  Guard. — Each  company, 
troop,  battery,  and  detachment  in  the  National  Guard  shall  assemble  ' 
for  drill  and  instruction,  inchiding  indoor  target  practice,  not  U'Sa 
than  forty-eight  times  each  year,  and  shall,  in  addition  thereto,  par- 
ticipate in  encampments,  maneuyers,  or  other  exercises,  includhic:  i 
outdoor  target  practice,  at  least  fiftMn  days  in  training  each  year,  , 
including  target  practice,  unless  such  company,  troop,  battery,  or 
detachment  shall  nave  been  excused  from  particiiv.ition  in  any  p;iil 
thereof  by  tlie  Secretary  of  War:  Provu/ed,  Tliat  credit  for  an  as- 
sembly for  drill  or  for  indoor  target  practice  shall  not  be  given  unless 
the  number  of  officers  and  enlisted  men  present  for  duty  at  such  as-  , 
sembly  shall  equal  or  exceed  a  minimum  to  be  prescribed  by  the  ' 
Presiaent,  nor  unless  the  period  of  actual  military  duty  and  instruc- 
tion participated  in  by  each  oflicer  and  enlisted  man  at  each  such 
assembly  at  which  he  shall  be  credited  as  having  been  |)resent  shall  j 
be  of  at  least  one  and  one-half  hours'  duration  and  the  character  of 
training  such  as  may  be  prescribed  by  the  Secretary  of  War." 

Sec.  109.  Pay  fob  National  Guard  offiobbs. — Certain  cool- 
missioned  officers  on  the  active  list  belonging  to  organizations  d 
the  National  Guard  of  each  State,  Territory,  and  tne  District  of 
('oliinibia  participating  in  the  apportionment  of  the  annual  appro- 
priation for  the  support  of  the  National  Guard  sliall  receive  com- 
pensation for  their  services,  except  during  periods  of  service  for 
which  they  may  become  lawfully  entitled  to  toe  same  pay  as  officen  j 
of  corresponding  grades  of  the  Regular  Army,  as  follows,  not  to  in- 
clude longevity  pay:  A  captain  $500  per  year  and  the  same  paj 
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shall  be  paid  to  every  officer  of  iiigher  rank  than  that  of  captain, 
a  first  lieutenant  $240  per  vear,  and  a  second  lieutenant  $200  per  year. 
Regulations  to  be  prescribed  by  the  Secretary  of  War  shall  ({eter- 
mine  the  amount  and  character  of  service  that  must  be  rendered  by 
officers  to  entitle  them  to  t!ie  whole  or  specific  parts  of  the  maximum 
pay  hereinbefore  authorizcil:  Provided,,  That  all  staff  officers,  aids- 
de-camp,  and  chaplains  shall  receive  not  to  exceed  one-half  of  the 
pay  of  a  captain,  except  that  regimental  adjutants,  and  majors  and 
captains  in  command  of  machine-gun  companies,  ambulance  com« 
paniee,  field  hospital  companies,  or  sanitarr  troops  shall  receive  the 
pay  hereinbefore  authorized  for  a  captain. 

Section  109  provides  that  regulations  to  be  prescribed  by  the 
Secretary  of  War  shall  determine  the  amount  and  character  of  service 
that  must  be  rendered  by  officers  to  entitle  them  to  the  pay. 

Paragraph  943,  National  Guard  Regulations,  approved  by  the 
President  of  the  United  States,  is  worded,  in  part,  as  follows: 

"  943.  The  period  of  service — i.  e.,  the  number  of  days  an  officer 
or  enlisted  man  lias  served  in  the  National  Guard — is  the  actual  and 
primary  basis  for  computing  pay,  contingent  upon  the  number  of 
drills  he  may  have  attended,  for  which  there  is  a  minimum  to  become 
entitled  to  any  pay  and  upon  the  following  conditions  (see  par.  491) : 

"(a)  Pay  can  only  accrue  for  any  member  of  a  company,  troop, 
battery,  or  detachment  from  the  date  of  recoprnition  by  tne  War  De- 
partment as  National  Guard  of  the  organization  of  which  he  is  a 
member. 

".(b)  Pay  can  only  accrue  for  any  member  of  the  National  Guard 
from*uie  <uite  he  has  individually  qualified  as  a  member  of  the  Na-. 
tional  Guard  by  taking  the  oath  prescribed." 

You  state  in  your  letter  the  War  Department  has  held  that  the 
officer  can  receive  pay  only  from  the  date  of  his  formal  reoognition 
as  a  National  Guard  officer  and  that  there  is  no  record  of  such  reo- 
ognition until  June  24,  1917,  the  date  from  which  pay  has  been 
allowed  in  the  check. 

Upon  the  facts  appearing,  pay  for  the  period  from  January  1 
to  June  23, 1917,  is  not  authorized. 


FVECHASS  OF  TYFEWBITINO  MACHINES— ELLIOTT-FISHXB  BOOXKSSF- 

nro  MACHINE. 

The  ElllOtt-Flsher  bookkeeping:  machine  Is  a  "  typewriting  machine"  within  the 
meaning  of  tlie  net  of  May  20,  liriO,  41  Stat.,  688.  placinp  certain  re.strlc- 
tloDS  on  the  pure  hase  of  typewriting  macbinea  from  all  appropriatiuos  for 
the  fiaeal  year  ending  June  30,  1921. 

Comptroller  Warwick  to  the  Secretary  of  the  laterlor,  February  10,  18S1: 

1  have  received  your  letter  of  the  5th  instant  inclosing  a  copy  of  a 
letter  from  the  Commissioner  of  Indian  Affairs  as  follows: 

**0n  KoYember  23, 1 1)20,  an  Elliott-Fisher  bookkeeping  machine  was 
purchased  from  the  Elliott-Fisher  Company  for  the  use  of  the  Osage 
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Indian  Agency,  Pawhuska,  Oklahoma.  This  machine  is  of  the  same 
type  as  the  one  sold  by  said  company  to  the  Navy  Department  in  the 
fiscal  year  1919.  except  as  to  the  *  registers.'  The  purchase  price  in 

detail  for  oacli  macliino  is  liorfwitli  stat(Ml: 


Hwtry  Deportment. 

Osage  Agenoj. 

InonMi. 

T'nit 
prloe. 

Total 
prloe. 

price- 

Total 
price. 

$501 . 50 

127.50 

1672.00 

173.00 
25.00 
126.00 

«ii.«> 

tima 

4S.8I 

93.50 

a2.» 

340.66 

ia.eo 

1,0«2.60 

1,M0.00 

S73.M 

•  "(TSI)  te^istots  nro  r>"Knlarly  sold  nt  a  price  of  ?.'.00  In  ezoew  Of  the  pHet  fOC  T8Q 

reffifiterg,  accouotiu^  for  $-10.00  diffcreucfc  iu  above  totalsi.) 


^**In  view  of  the  Comptroller's  decision  of  July  12,  1010,  rela- 
tive to  the  Elliott-Fisher  machine  being  clas.sed  as  a  typewriter,  and 
of  section  4  of  the  act  of  July  3, 1918, 4U  Stat.,  813,  and  section  4  of  the 
legislative  act  of  the  66th  Congress,  approved  May  29,  1920,  41  Stat. 
631-688,  settlement  of  the  daim  of  the  EUiott-Fisher  Company  of 
$1,500  for  the  machine  purchased  for  Osage  Agency  has  been  with- 
held pending  a  determination  as  to  whether  the  claim  should  be  set- 
tled in  the  full  amount  of  $1^00,  or  for  $1,127.50,  the  selling  price  of 
the  same  machine  in  1919. 

"  In  view  of  the  fact  that  no  precedent  can  be  found  which  wiH 
definitely  guide  this  office  in  reaching  a  decision  in  the  matter,  an  ad- 
vance decision  is  desired  from  the  Comptroller  of  the  Treasury." 

The  decision  of  July  12, 1919,  addressed  to  the  Secretary  of  the 
Navy,  referred  to  in  the  letter  of  the  Commissioner  of  Indian  Affairs, 
is  in  part  as  follows : 

^  I  have  Tour  letter  of  June  5)  1919,  requesting  decision  whether  an 
EUiott^Fisner  machine  recently  purchased  for  use  in  the  office  of 
Naval  Intelligence  comes  within  the  price  restriction  imposed  on  type- 
writing machines  bv  the  act  of  July  3,  1918. 

"  It  is  understood  that  the  machine  in  question  is  known  as  an  El- 
liott-Fisher machine,  'head  T  G2-22570,  frame  C  6-23918,  pluteii  D 
•62-19855,  pedestal  T  S  61-4541,  tvi^e  pica  10  iiicli,  key  board  20  T,' 
and  that  said  machine  is  not  listed  m  the  'General  Schedule  of  Sup- 
plies for  the  fiscal  year  1919.' 

m  «  «     •  •  •  •  • 

^  It  is  understood  that  the  *  Elliot-Fisher '  is  a  key  operated  machine 
known  as  a  '  book  typewriter '  and  is  designed  and  constructed  pri- 
marily to  write  (typewrite)  on  the  pages  oi  bound  books,  or  volumes, 
and  other  flat  surfaces,  also  that  general  typewriting  work  may  be 
done  with  said  machine  even  though  not  so  efiiciently  or  expeditmwsi)' 
as  with  the  regular  sluiidard  makes  of  ty^;ew l  iters,  *  * 

1  am  therefore  of  the  opinion  that  said  Elliott-Fisher  machine  is 
a  '  typewriting  machine'  within  the  meaning  of  said  act  of  July  % 
1918/ 
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The  act  of  May  29,  1920,  41  Stat.,  688,  provides: 

"  Sec.  4.  That  no  part  of  any  money  appropriated  by  this  or  any 
other  Act  shall  be  used  durint;  the  fiscal  year  1921  for  the  purchase  of 
any  typewriting  machine  at  a  price  in  excess  of  the  lowest  price  paid 

the  Government  of  the  United  States  for  the  same  make  and  sub- 
stantially the  same  model  of  machine  during  the  iiscal  year  1919; 

«   *   *  )f 
• 

Except  in  the  designation  of  the  fiscal  years  involved,  this  pro- 
vision is  identical  with  that  in  the  act  of  July  S»  1918,  40  Stat,  813, 
referred  to  in  the  deciaon  of  July  12, 1919,  cited  by  the  Commiasioner 
of  Indian  Affairs. 

There  does  not  appear  to  be  any  room  for  doubt  that  the  Elliott^ 
Fisher  machine  to  which  the  Gcmunissioner  of  Indian  Affairs  refos 
is  a  typewriting  machine  within  the  meaning  of  this  statute,  and  the 
availability  of  any  appropriation  for  payment  therefor  is  limited  by 
it  On  facts  set  fortii  by  the  Commissioner  of  Indian  Affairs  it  ap- 
pears that  $1,127.S0  is  the  maximum  amount  which  may  be  paid  for 
this  typewriting  machine. 


TBASSrOBTAnOV  01  VAYAI  PBBSOimL  AVTXB  BUOHAKeS  BT  CZm 

OOVBT. 

There  is  no  authority  of  law  for  payment,  from  appro{)rlntlons  under  control  of 
the  Department  of  Justice,  of  transportation  costs  incurred  by  a  person  in 
the  Daval  Berrlce  In  retaining  to  his  ship  after  having  been  diidiargea  by  a 
dvll  eonrt  npoa  iwyment  of  a  line  duly  Imposed. 

Comptroller  Warwick  to  the  Attorney  General,  Pebmary  10,  1981s 
I  liave  your  letter  of  February  2,  1921,  as  follows: 

"In  Deocmber,  1920,  one  Edward  W.  Hayes,  veornan  third  class, 
tJ.  S.  N.,  attached  to  the  U.  S.  S.  NakoniLs.  Brooklyn,  New  York,  was 
turned  over  to  the  custody  of  the  United  States  marshal  for  the  east- 
em  district  of  New  York  by  the  naval  authorities,  for  removal  to 
Albuquerque,  New  Mexico,  for  trial  in  the  United  States  district 
court  for  the  district  of  Xew  Mexico  on  a  charge  of  eml)ezzlcmcnt  of 
moneys  bolongin«x  to  tlie  United  States,  wliich  liad  come  into  his  hands 
as  a  deputy  collector  of  internal  revenue,  prior  to  his  enlist  merit  in 
the  Navv.  The  defendant  was  sentenced  to  nay  a  line,  whirh  was 
paid  by  nim  and  he  was  thereupon  discharged  by  the  court. '  He  then 
applied  to  the  nearest  naval  officer  for  transportation  back  to  Brook- 
lyn, New  York,  by  whom  he  was  advised  to  apply  to  the  United  States 
marshal  for  such  transportation.  The  marshal  thereupon  wnred  this 
department  in  reference  to  the  matter.  After  a  telephone  conver- 
sation with  an  official  of  tlie  Navy  Department,  this  department  wired 
the  marshy  as  follows: 

"  *  Transportation  Edward  W. Hayes.  ye<»rnan  Navy, upon  discharge 
court  not  payable  this  department.  Navy  Department  states  Hayes 
should  apjdy  neaiTst  senior  \avv  officer  for  ^uch  transport  at  iriTi" 

"  It  appears,  however,  that  be^ire  the  marshal  coidd  eommunicate 
with  Hayes,  he  had  procured  his  own  transportation  and  departed  for 
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Brooklyn  to  rejoin  the  ship.  On  January  21,  1921,  he  wrote  this 
department  as  follows: 

"*I  respectfully  submit  this  letter  for  consideration  and  advice  in 
regard  to  being  repaid  for  the  amount  spent  from  my  own  personal 
funds. 


querque,  New  Mexico,  place  where  T  was  indicted. 

"* I  was  cleared  of  all  charges  on  the  twelfth  of  January,  asked  for 
transportation  from  U.  S.  marshal  but  was  unable  to  get  same.  Had 


"  *  I  waited  for  authority  from  Attorney  General's  office  until  my 
funds  were  at  a  minimum,  so  left  immediately  for  my  ship,  located  at 
this  place. 

«' My  ticket  from  Albuquerque  is  #22073  (F62-S)  to  Chicago  $71, 
Chicaffo  to  New  York  $36. 
*^^TcitB\  in  all  of        not  including  my  subsistence.' 
"  This  department  thereupon  referred  the  papers  to  the  Secretary 

of  the  Xavy  for  his  consideration.  We  are  now  in  receipt  of  a  letter 
from  the  Secretary  in  reference  thereto,  a  copy  which  is  enclooed 
herewith. 

While  it  is  true  that  this  department  did  authorize  the  payment  of 
a  somewhat  similar  expense  in  the  northern  district  of  California, 
the  records  of  the  department  do  not  indicate  that  the  payment  was 

ever  in  fact  made. 

"  In  view  of  the  fact  that  no  provision  is  made  b}'  law  for  payment 
of  an  expense  of  this  nature  to  a  defendant  in  civil  life,  under 
similar  circumstances,  and  of  the  further  fact  that,  so  far  as  is  known 
tc  this  department,  there  is  no  statute  which  would  authorize  the  pay- 
ment of  such  an  expense  in  the  case  of  a  peroon  in  the  naval  service 
upon  disrhar<re  by  a  civil  court.  3'onr  decision  is  respectfully  requested 
as  to  whether  same  nuiy  properly  be  paid  from  an  appropriation  under 
its  control,  and,  if  so,  the  title  of  the  apprupriatiou  properly  charge- 
able therewith." 

There  is  no  authority  of  law  for  payment  of  this  claim  by  your  de- 
partment, and  no  appropriation  under  its  control  from  which  such 
payment  may  lawfully  be  made. 

PAT  OV  ASKT  OVnCBBS  AOOBPTDIG  OOmOBtZOin  OLVATIOVAL  9UAXD. 

Ofllcen  of  tbe  Regular  Army  on  tbe  active  list  detailed  with  tlie  National 
Guard,  who  with  permiSBion  of  the  Presidwit  accept  commiasloat  as  ollloen 

In  a  higher  grade  in  the  X.ition.ii  (;u:inl  Issued  hy  the  State,  as  aatborlxed 
by  the  act  of  June  3.  lOlt),  39  Stat.,  liOS.  are  not  entitled  to  pny  under  their 
National  (Juard  coiuuil».si»»ns  In  a(lditl(»n  to,  or  in  substitutiou  for,  the  regu- 
lar pay  fixed  by  the  comiuissions  held  in  the  Ilcjfular  Army. 

Comptroller  Warwick  to  the  Secretary  of  War,  February  11,  1981: 
I  have  your  letter  of  January  25, 1921,  as  follows : 
"  Under  existing  law  and  roprnlntions.  ofTirors  of  the  Regular  Army 
detailed  with  the  National  (iuanl  may  be  coiiimissioiied  by  the  State 
authorities  as  otHcers  in  such  National  Guard  units  and  such  appoint- 
ments recognized  by  the  War  Department.  Tlie  r^^lar  Army  offi- 
cers refenm  to  are  active,  and  mot  retired^ officers.  1^  some  instanrm 
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their  National  Gii;.  i  1  commissions  are  for  ranks  above  their  rank  in . 
the  Re<ruhir  Establisliiiieiit  and  these  nfTiccrs  would  accompany  their 
National  Guard  units  to  the  annual  encampments,  and,  possibly,  as  in 
the  case  of  a  colonel  of  a  regiment,  actually  comnumd  the  unit  and 
perform  all  the  duties  of  such  commanding  officer.  Question  has 
arisen  as  to  whether,  for  the  performanGe  of  such  duties  at  an  annual 
en(  :nnj)ment,  such  an  officer  would  be  entitled  to  pay,  as  a  National 
Guani  oflicer,  from  funds  appropriated  for  the  pay  of  the  National 
Guard  ofiicers  attending:  such  encani|)ment. 

**If  the  decision  be  in  the  affirmative,  information  is  requested  as 
to  whether  such  pay  would  be  in  addition  to  his  pay  as  a  regular  Arm^ 
<^Ger,  met  from  Army  appropriations;  whether  he  must  renounce  his 
pay  as  a  Re<rular  Army  officer  durinff  the  period ;  or  whether  he  would 
be  entitled,  so  far  as  National  (Tuard  appropriations  are  concerned,  to 
the  difference  between  his  pay  as  a  Refrular  Army  officer  and  his  pay, 
in  the  hifrher  grade,  as  a  National  (uiard  officer. 

In  cases  of  Regular  Army  onicn  on  the  active  list  detailed  with 
the  National  Guard,  who  are  conmiissioned  by  State  authorities  as 
officers  of  a  higher  grade  in  sucli  National  (iiiard  units,  and  with  the 
permission  of  iho  President  have  a('cei)ted  such  coi!iinissions  under 
section  1<»0  of  the  act  of  June  13,  1S)1G.  .''>0  Stat..  *2()s.  and  who  serve 
with  their  National  (Juard  units  in  the  annual  encampment^,  tliis 
oflice  is  not  aware  of  any  law  justifying  the  payment  of  pay  in  ad- 
dition to.  or  in  sulistitution  for,  the  regular  pay  fixed  by  the  commis- 
sion the  ollicer  holds  in  the  Regular  Army.  Therefore  the  question 
submitted  is  answered  in  the  negative. 

INCBEASE  OF  FAY  UNDER  ACT  OF  HAY  18,  1980— NAVY,  ENLISTED  MEN. 

An  enlisted  man  on  active  duty  in  the  lU'i-'uiar  Navy  on  .Tannnrj-  1,  1920,  whose 
enlistment  period  expired  prior  to  May  18.  1920.  but  wlio  waH  on  active 
servioe  In  the  Naval  Reserve  Force  on  fttay  18,  1020,  was  ** recalled"  to 
active  aervioe  In  contemplation  of  the  act  of  Hay  18.  1820,  41  Stat.  008, 
thereby  entitling  hlni  to  the  increased  rates  of  piiy  priv^crihed  by  said  act 
for  all  active  service  rendcrfd  after  Def-eniber  31.  1019,  antl  tipon  reenlfst- 
ment  In  the  Regular  Navy  after  May  18,  1920,  within  the  time  required 
by  law  to  authorize  payment  of  honorable  discbarge  gratuity,  he  is  entitled 
to  have  sadi  gratuity  compoted  on  the  Increased  rates  of  pay  preacrtbed 
hy  said  act  for  the  rating  held  when  prevlooaly  dlacharged  from  the  Regular  ' 
Navy  between  January  1, 1820,  and  May  18, 1820. 

Aaslitant  Comptroller  Feree  to  the  Beeretary  of  the  Vavy,  Vebmery  11,  1881: 

I  haye  your  letter  of  January  28,  1821,  requesting  decision  as 
follows: 

"Frank  Goldbogen,  C.  Q.  M.,  V.  S.  Navy,  enlisted  to  serve  a 
minority  enlistment  80  November,  1916.  and  was  honorably  dis- 

char</^^(l  by  expiration  of  enlistment  on  20  March.  1920.  He  enrolled 
in  the  Fleet  Naval  Ke^erve.  class  ]  B.  April.  1920.  and  wa--  on  active 
duty  until  12  June,  1020.  when  he  was  <lisfhar</e(l  from  the  Fleet 
Naval  Reserve  to  permit  his  reenlir-tment  in  the  Regular  Navy.  He 


man  entitled  to  the  rate  of  pay  provided  in  the  act  of  IS  May,  1020, 
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for  the  period  from  1  January  to  20  March,  1920,  lie  hnvin^r  hoon  in 
active  service  as  a  member  of  the  Naval  Reserve  Force  on  lb  May, 
1920?  Should  the  honorable  discharge  gratuity  to  which  he  is  en- 
titled on  reenlistniflnt  of  17  June,  1920,  be  computed  upon  the  rate  of 
pay  as  proyided  in  the  act  of  18  May,  1920?  ^ 

Section  9  of  the  act  of  May  18, 1920.  41  Stat,  608,  provides: 

"  That  nothing  contained  in  this  Act  shall  be  construed  as  granting 
any  back  pay  or  allowances  to  any  officer  or  enlisted  man  whose  active 
eervioe  shall  have  terminated  subsequent  to  December  31,  1919,  and 
prior  to  the  approval  of  this  Act,  unless  such  officers  or  enlisted  men 
shall  have  been  recalled  to  active  service  or  shall  have  been  reenlisted 
prior  to  the  approval  of  this  Act." 

It  is  apparent  that  the  word  "  recalled  "  in  this  section  is  used  in 
reference  to  members  of  the  Naval  Reserve  Force  and  that  a  member 
of  that  force  who  was  on  active  duty  on  January  1  and  May  18, 1920, 
though  not  continuing  on  active  service  during  all  the  intervening 
time,  is  entitled  to  the  rates  of  pay  prescribed  in  the  act  of  M:iy  IS, 
1920,  for  all  active  service  rendered  after  December  31,  1919.  In 
contemplation  of  this  provision  a  member  whose  enrollment  expired 
between  January  1  and  May  18,  1920,  and  whose  active  service  was 
terminated  on  expiration  of  his  enrollment  and  who,  after  some  in- 
terval of  time  had  elapsed,  again  reenrolled  and  was  called  to  active 
sendee,  was  recalled  "  to  active  service  within  the  meaning  of  the 
statute.  The  question  to  be  determined  is  whether  a  member  who 
was  on  active  duty  in  the  Kogular  Navy  on  January  1,  1920,  and  on 
active  service  in  the  Naval  Reserve  Force  on  May  18, 1920,  was  "  re- 
called "  to  active  service  in  contemplation  of  the  act. 

In  decision  dated  July  6,  1920,27  Comp.  Dec,  11,  it  was  held  that 
to  be  entitled  to  ^^back  pay  in  accordance  with  section  9,  the  officer 
or  man  must  have  returned  to  the  same  service  in  which  serving  on 
January  1,  1920,  and  so  an  officer  who  was  on  active  service  in  the 
Navy  on  January  1,  1920,  and  on  active  service  in  the  Public  Health 
Service  on  May  18,  1920,  was  not  entitled  to  back  pay  for  the  naval 
service. 

The  net  of  M:iy  18,.  1920,  authorized  increased  pay  for  the  Army, 
Navy,  Marine  (  (»i  |)s  and  Public  Health  Service,  and  in  view  of  that 
classification  the  Naval  Reserve  Force  is  the  same  service  as  the 
Regular  Navy,  and  in  that  sense  Goldbogen  was  in  the  same  active 
service  on  January  1,  and  May  18, 1920,  and  therefore  was  "  recalled 
to  active  service  prior  to  the  approval  of  the  act  as  contemplated  in 
section  9  thereof. 

Accordingly  you  are  advised  that  he  is  entitled  to  pay  as  prescribed 
in  the  act  of  May  ^S.  1920,  for  service  in  the  Regular  Navy  from 
January  1  to  Marcn  20,  1920.  :ni<l  to  honorable  dischar^ye  gratuity 
for  the  reenlistment  on  June  17,  1920.  computed  on  the  rate  of  pay 
prescribed  in  section  6  of  the  act  of  May  18,  1920,  for  the  rating  he 
held  when  discharged  on  March  20, 1920. 
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FTTVXKAl  BXPXVSES— COAST  OtrABB. 

The  Secretary  of  tlie  Treasury  has  authority  to  issue  regulations  lacreasing 
Hut  nuudmiiin  aUowanos  in  tbe  Ooast  Qmid  tot  fmral  ezpensee  ttom 
100  to  SlOO  and  to  llz  the  character  of  expense  to  be  allowed  and  the  terme 

and  conditiuns  upon  which  payment  wSU  be  made,  but  such  regulations  will 

be  ofT^Klivc  only  from  the  date  of  proraiil^,ation.  all  pending  rlirlits  and 
obligations  siiid  th<<so  accruing  jirior  to  promulgation  of  the  now  reguiatlona 
to  be  scttleil  and  dotorniinod  under  provisions  of  the  old  rogulatlons. 

Comptroller  Warwick  to  the  Secretary  of  the  Treaiury,  Febraary  11,  1881: 

I  Iiave  your  letter  of  January  25, 11>21,  as  follows: 

"  1.  Before  the  inclosed  general  order  is  issued  to  the  Coast  Guard, 
your  decision  is  reciuested  as  to  whether,  in  view  of  past  practices  as 
embodied  in  Coast  Guard  Regulations  (article  2855)  and  also  in  view 
of  the  provisions  of  the  several  acts  making  appropriations  for  con« 
tingent  expenses  of  the  Coast  Guard,  the  oraer  may  properly  be 
issued  to  the  service. 

"2.  Particular  attention  if  invited  to  the  fact  that  there  are  now 
pendinjx  and  unpaid  several  claims  for  l)urial  ex|)enses  incurred 
since  August  28,  1919,  which  are  individually  in  excess  of  the  amount 
of  sixty  dollars  now  authorized  by  repridations.  These  claims  have 
not  beini  paid  due  to  the  fact  that  they  were  in  excess  of  the  amount 
so  authorized  and  were  incurred  prior  to  the  ruling  of  your  office  of 
Aut>iist  2,  1920,  to  the  ofTof  t  that  the  Coast  Guard  <lid  not  come  under 
the  provisions  of  certain  sections  of  the  war  risk  act  after  Aufrust  2S. 
1919.  The  question  arises  as  to  whether  these  claims  may  be  liqui- 
dated under  the  retroactive  provisions  of  the  proposed  general  order." 

Autlioiity  of  the  Secretary  of  the  Treasury  to  make  regulations 
providinir  for  payment  of  necessary  funeral  expenses;  of  any  person 
on  the  active  list  of  the  Coast  (iuard  who  dies,  and  to  fix  a  niaxiinum 
for  such  payments,  has  been  recognized  by  this  office,  and  it  has  been 
held  that  a  regulation  so  made  has  the  full  force  and  effect  of  law 
until  it  is  amended  or  repealed.  22  Comp.  Dec.,  181» 

Former  regulations  provided  for  payment  by  the  Coast  Chiard  of 
the  necessary  funeral  expenses  of  any  person  on  the  active  list  who 
dies  elsewhere  than  in  a  hospital  while  a  patient  of  the  Public  Health 
•  Service,  in  an  amount  not  to  exceed  $60,  except  that  when  friends  or 
relatives  daim  the  body  and  assume  charge  of  the  funeral  arrange- 
ments, no  part  of  the  funeral  expenses  will  be  paid  by  the  depart- 
ment. The  proposed  general  order  will  amend  these  regulations  so 
as  to  raise  the  maximum  payment  of  such  expense  from  $60  to  $100, 
the  latter  maximum  to  govern  unless  authority  to  incur  a  greater 
expense,  in  view  of  the  special  circumstances  of  the  case,  has  been 
obtained  from  Coast  Guard  hea<lquartor?.''  and  to  allow  expense  of 
preparation  and  encasement  of  the  body  for  transportation  at  Gov- 
ernment expense  nnd  the  forwarding  of  same  to  friends  or  relatives 
on  Government  bill  of  lading. 

Authority  in  the  .Secretary  to  make  rejrulations  jzoveming  this 
matter  must,  in  the  absence  of  any  statutojy  restriction  upon  such 
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authority,  also  carry  authority  to  fix  the  character  of  expense  to  be 
allowed  and  the  terms  and  conditions  upon  which  payment  shall  be 
made.  It  is  competent  for  the  Secretary  to  make  and  promulgate 
the  proposed  general  order  effective  from  the  date  of  promulgation. 
It  can  not,  however,  he  made  to  take  effect  retroactively.  The  former 
regulation  continues  in  full  force  and  effect  until  the  new  regulation 
shall  have  been  promulgated,  and  all  rights  and  obligations  accruing 
prior  to  such  promulgation  were  fixed  and  must  be  determined  by 
the  old  regulation. 


COHT&ACTS— ADDZnOHAL  WOBS— TOIXniTABT  8SB7ZC18— BSBOE  II 

PIAV8. 

Where  the  GoTemment  directs  a  contractor  to  extend  a  quay  wall  beyond  the 
distance  originally  spedfled  in  the  ocmtract,  flie  proTlsiona  of  contract 

clearly  anthorizlng  the  Government  to  do  so.  and  poyment  for  the  exten- 
sion is  made  In  accordance  with  the  terms  of  the  contract,  there  Is  no  basis 

for  a  claim  by  tho  confractor  for  daniaircs  alIo;:ed  to  Imve  been  sustained  be- 
cause of  idle  equipnunt,  idle  men,  and  overhead  exia  iises  during  the  i»eri«Kl 
of  delay  in  compU  Uug  the  entire  contract  due  to  tlie  additional  time  spent 
In  clearing  obstrnctlons  from  the  site  for  the  extension  ordered  by  ttie  Got- 
emment 

A  contractor  is  not  entitled  to  reimbursement  for  dama;;es  to  his  equipment 
sustained  while  Nohiniarily  perforndnc:  srratuitotis  service  for  the  Oovern- 
nient  entirely  outside  tlie  'Jeope  of  tlie  w«)rli  called  for  by  the  contract  for 
which  no  agreement  either  express  or  implied  had  l>een  made. 

The  Government  is  liable  for  damages  to  a  contractor  resulting  directly  from 
an  error  in  stating  in  the  plans  submitted  to  the  bidders  an  essential  con- 
dition under  which  the  work  must  he  performed,  the  correctness  of  which 
the  fJovernment  was  in  a  prtsirion  to  I<now  anil  on  which  the  contractor  had 
a  right  to  dejiend,  wl;ere  the  time  between  tlii'  ilate  l>ii!s  were  invit<'«l  and  rlu» 
date  tltey  were  required  to  be  subnntted  would  not  permit  o£  veriticutiou  by 
compilation  of  necessary  data. 

Decision  by  Comptroller  Warwick,  Febmary  11,  1991: 

F.  G,  Protulfoot  applied  Xovernber  8. 19'2(),  for  a  revision  of  the  ac- 
tion of  the  Auditor  for  the  Navy  Department  in  disaUowinf;  by  cer- 
tificates dated  Odohei-  0  and  October  11.  1020,  case  No.  141113,  three 
chiirns  grow  ing  out  of  cont  i  :i<  t  Xo.  2754  dated  March  20,  1018,  for  the 
construction  of  a  pier  and  quay  wall  at  the  Naval  Air  Station,  Pen- 
sacola,  Florida. 

The  three  claims  afrirregate  >^78,3i4.31  and  are  for  damages  alleged 
to  have  l»een  sustained  and  ad  litional  expenses  alleged  to  have  Ijeen 
incurred  by  the  contractor  as  a  result  of  a  certain  extension  of  the 
work,  an  accident  to  contractor's  equipment,  and  an  alleged  error  in 
the  plans  and  specifications.  The  claims  are  referred  to  by  the  con- 
tractor as  follows : 

1.  Removing  obstructions  claim    $16,  <J38.  81 

2.  Crane  wreck  chiini  ..^   — _  11,(356.41 

3.  Tide  error  claim  .  —  50, 619. 00 
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The  fir^cide^^se  claims  is  for  alleged  damages  consisting  of  rental 
of  idle  equ^JiAt,  wages  of  idle  men  and  ovorliead  for  the  period 
of  delay  in  coinpletion  of  the  entire  contract  alleged  to  be  duo  to  addi- 
tional work  incident  to  an  authorized  extension  of  the  original  con- 
tract. 

The  original  contract  called  for  the  construction  of  a  pier  and  iputy 
wall  according  to  certain  plans  and  specifications  on  a  unit  price 
basis — that  is  to  say,  at  fixed  prices  per  pound,  foot,  etc.,  in  place,  of 
the  material  used  and  at  fixed  prices  per  cubic  yard  for  excavation 
and  dredging — but  provided  for  a  lump  sum  of  $650  for  the  removal 
of  existing  pier  ^  with  a  further  proviso  as  follows : 

"For  miscellaneous  work,  as  may  be  directed  by  tlie  party  of  the 
second  part,  payments  will  be  made  on  the  basis  of  actual  cost  of  such 
work  plus  ten  (10)  per  centum  thereof.** 

The  general  dimensions  were  given  in  the  specifications  as  follows: 

"The  pier  will  he  approximately  581  feet  lon«j  and  60  feet  wide; 
the  <]uay  wall  will  be  approximately  955  feet  long  and  37  feet  wide, 
with  a  return  at  ontshore  end  of  T'i  feet." 

Paragraph  113  of  the  specifications  contained  an  estimate  of  the 
materials  and  work  retjuired  and  paragraph  112  provides: 

"Estimated  quantities  approximate.  It  is  the  intention  of  the 
Cfovernment  to  award  the  contract  for  this  work  in  its  entirety  under 
a  single  contract  on  the  ba.^is  of  the  unit  prices  for  the  individual 
items  mentioned  below.  The  quantities  of  the  various  classes  of 
work  to  be  done  and  materials  to  be  furnished  under  this  contract, 
as  given  hereinafter,  are  approximate  and  only  for  the  purpose  ot 
comparing  on  a  uniform  basis  the  bids  ofTered.  The  Oovernment  is 
not  to  be  heM  responsible  for  any  of  the  said  estimato'l  rpi:\i)titi<>s, 
even  though  they  should  be  found  to  differ  widely  from  those  used 
in  the  construction  of  the  work,  and  the  contractor  shall  make  no 
claim  lor  anticipated  profits  or  for  loss  of  profits  because  of  a 
difference  between  the  quantities  of  the  various  classes  of  work  acta* 
ally  done  or  matei-inis  actually  delivered,  and  the  estimated  quan- 
tities stated,  and  shall  not  at  any  time  dispute  or  complain  of  sucii 
estimates  or  assert  that  there  was  any  misunderstanding  in  regard  to 
the  amount  or  nature  of  the  worir  to  be  done.  The  Government 
further  reserves  the  right  to  increase  or  decrease  the  quantities,  or  to 
omit  entirely  any  item  or  portion  of  the  worik  as  may  be  deemed 
necessary,  without  diange  of  price  per  unit  of  quantity,  provided  the 
increase  or  decrease  of  tlie  sum  of  all  said  items,  as  determined  by  the 
final  estimate  of  tlie  ollicer  in  charge,  does  not  exceed  25  per  cent  of 
the  total  of  the  original  bid  acrepted." 

Paragraph  18  of  the  general  provisions,  expressly  made  a  part  of 
the  contract,  provides: 

"Extras.  The  contrnct  price  siudl  cover  all  expen;  'S,  of  what- 
ever nature  or  description,  connected  with  the  work  to  be  done  under 
the  contract  Should  the  contractor  at  any  time  consider  that  he  is 
being  required  to  furnish  any  material  or  Whor  not  called  for  by  the 
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contract,  a  written  itemii^d  claim  for  compensation  jt^  /  '3>r  mnst  be 
submitted  by  him  to  the  officer  in  charge,  who  will  tie^^'yie  same  at 
onoe  with  full  report  and  recommendation  to  the  N^^loepartinent, 
Bureau  of  Y(irds  and  Docks,  for  decidon  and  formal  order  covering 
approved  items,  if  any.  The  failure  or  neglect  of  the  contractor  to 
present,  as  above,  his  claim  for  material  or  labor  allepfed  to  be  extra, 
within  60  days  after  bein^r  required  to  furnish  or  perform  the  same, 
shall  be  deemed  and  construed  as  a  waiver  of  all  claim  and  right 
to  additional  compensation  for  the  furnishing  or  performance  of  the 
alleged  extra  material  or  labor,  and  the  contractor  agrees  to  aceept 
the  finding  and  action  of  the  Navy  Department,  Bureau  of  Taros 
and  Docks,  in  the  premises  as  conclusiTe  and  binding." 

In  Marchj  1918,  in  accordance  with  the  right  reserved  therein, 
there  was  an  addition  to  the  contract  which  authorized  the  construc- 
tion of  the  quay  wall  to  extend  approximately  600  feet  beyond  the 
limits  indicated  in  the  original  plans. 

The  construction  of  this  additional  wall  was  paid  for  at  unit 
prices  fixed  in  the  original  contract  But  sioce  the  removal  of  ob- 
structions was  provided  for  in  the  contract  at  the  lump  sum  price 
of  $650,  the  work  necessitated  by  removal  of  obstructions  incident 
to  the  extenrion  was  paid  for  as  an  extra  on  an  actual  cost  plus  10 
per  cent  basis,  under  the  provision  in  the  contract  hereinbefore 
quoted  relative  to  miscellaneous  work. 

The  claimant  does  not  deny  that  he  has  been  paid  at  the  contract 
rates  lor  the  construction  of  the  extension  and  on  the  basis  of  actual 
cost  plus  10  per  cent  -for  all  direct  labor  and  material,  etc.,  incident 
to  clearing  the  site,  but  he  contends  that  the  work  of  clearing  the  site 
delayed  other  operations  under  the  contract  and  that  said  delay 
involved  a  loss  or  expense  to  the  amount  of  his  claim  on  account  of 
idle  equipment,  idle  time  of  essential  men,  and  overhead. 

The  additional  work  incident  to  clearing  the  site  and  constructing 
the  extensions  would  necessarily  delay  final  completion  under  the 
contract  as  a  whole,  and  it  appears  that  an  extension  of  time  amount- 
ing to  66  days  was  granted  by  reason  thereof. 

Since  the  extension  of  the  quay  wall  and  the  clearing  of  the  site 
therefor  were  ordered  and  undertaken  under  authority  of  the  pro- 
visions of  the  original  contract,  the  legal  rights  and  liabilities  of  the 
contractor  and  the  Government  with  reference  thereto  are  the  same, 
as  though  such  work  had  been  specifically  provided  for  in  the  original 
contract  and  settlement  has  been  made  on  that  basis.  There  is  there- 
fore no  legal  basis  for  the  claim  now  under  consideration  and  the 
auditor's  action  in  disallowing  said  claim  is  affirmed. 

The  second  item  is  for  loss  or  damage  alleged  to  have  been  sus- 
tained by  the  contractor  as  a  result  of  the  wrecking  of  his  crane  on 
June  87, 1919,  and  consists  of  various  items  grouped  under  general 
headings  as  follows: 
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Expenses  Incident  fo  locating,  obtaining,  renting,  and  rettirnincr  a 
crane  used  from  July  19  to  Novemlwr  22,  1919,  while  the  wrecktHi 

crane  was  being  repaired                                                      —  ^1,072.10 

Overhead  for  22  <lays'  allpRfv!  dflay  incident  to  the  wreck   3,(U0.U0 

Expenses  on  account  of  idk>  equipment,  idle  men,  increased  labor  cost, 
ete^  Incident  to  the  delay  from  June  27, 1910,  to  July  19, 1919,  wlieo 
no  crane  was  available  — 3,004.64 

Profit  cialnied,  10  per  cent  on  total  «_  ^  1,059.67 


ll,66e.41 

The  material  facts  Telative  to  wrecking  the  contractor'fl  crane  ap- 
pear to  be  as  follows:  ■ 

While  the  crane  was  being  used  in  the  navy  yard  upon  work  under 
the  contract,  such  as  discharging  sand  and  gravel  to  a  concrete  mixer, 
loading  concrete  piling,  etc.,  the  contractor  was  requested  to  unload 
a  launch  froih  a  freight  car  in  the  yard  to  the  wet  basin.  The  un- 
loading of  this  launch  had  no  connection  with  the  work  under  the 
contract,  but  it  was  not  unusual  for  the  contractor  to  use  his  crane  to 
perform  similar  gratuitous  services  requiring  but  little  time  and 
involving  practically  no  expense  as  an  accommodation  to  the  yard 
authorities  and  in  return  for  other  favors.  The  rendering  of  such 
services  was  purely  voluntary  or  optional  on  the  part  of  the  con- 
tractor. This  particular  service  was  requested  on  June  26,  but  it 
was  not  rendered  on  that  day.  On  June  27,  it  was  again  requested, 
and  upon  leaving  the  yard  in  the  afternoon  of  said  day  the  contractor 
left  instructions  with  the  engineer  of  Uie  crane  to  unload  the  launch 
when  he  had  finished  the  particular  work  on  which  he  was  then 
engaged.  The  crane  crew  were  not  ready  to  unload  the  launch  until 
about  6  p.  m.,  at  which  time  no  naval  officers  were  at  the  yard  to 
supervise,  oversee,  or  direct  the  unloading,  the  only  person  connected 
with  the  yard  who  was  present  at  the  unloading  being  the  yeoman, 
a  seaman,  second  class,  who  was  attached  to  the  transportation  office 
in  the  yard  as  a  messenger.  Apparently  it  was  not  deemed  necessary 
by  the  crew  that  anyone  supervise  or  direct  the  unloading.  The 
crane  was  moved  to  the  flat  car,  hooked  up  to  the  slings,  and  the 
launch  was  hoisted  from  the  car,  but  in  swinging  it  out  over  the 
wet  basin  the  crane  capsized,  doing  considerable  damage  to  the 
launch  and  the  crane. 

There  was  no  agreement  or  understanding  between  the  contractor 
and  the  yard  authorities  relative  to  the  responsibility  assumed  in 
oonnection  with  this  or  similar  services,  and  I  find  nothing  in  the 
£acts  presented  which  can  be  construed  as  imposing  any  legal  lia- 
bility on  the  part  of  the  United  States  for  damages  sustained  by  the 
contractor  as  a  result  of  the  accident  which  deprived  him  of  the 
use  of  his  crane  for  a  period  of  several  months.  He  was  under  no 
legal  obligation  to  render  the  service.  He  rendered  it  voluntarily 
and  without  any  stipulation  as  to  responsibility.  The  persons  who 
requested  the  service  were  connected  with  the  transportation  office 
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at  the  yard  and  had  nothing:  \\ii;Ue\  or  to  with  the  supervision  or 
dirortion  of  the  contractor's  oj)erations  under  his  contract.  Tf  tlie 
accident  liad  occurred  wliile  this  p:ratuitous  service  was  l)ein«r  ren- 
dered to  a  private  indivuhnil  or  concern  I  tliink  no  one  \v(»ul<l  seri- 
ously contend  that  such  individual  or  conci-rn  wouUl  l)e  liable  for 
the  daniaires  claimed  in  this  case,  and  the  le^jal  liahility  of  the  United 
States  IS  no  different  from  that  of  an  individual  in  such  ca>es. 

The  action  of  the  auditor  in  disallowing  this  claim  is  atiirmed  and 
a  certificate  of  no  differences  will  issue. 

The  third  claim  arises  fiom  an  error  in  the  ])lans  which  materially 
increased  the  cost  of  certain  work  under  the  contract  and  may  be 
stated  as  follows : 

Ijabor  and  iiiaterfnl,  coat  of  framing,  not  including  choclts  -and 

guards  $52,517.73 

Total  amonnl  paid  tlierefor  at  unit  prices  fixed  In  contract   d.  182. 89 


DilTerence   43.354.84 

Amount  paid  un  account  of  wn^e  adjustm^t  as  provided  for  In 
the  contract,  15  per  cent  of  total  cost  7,877.06 


Extra  cost  of  quay-wall  form  work  on  account  of  extra 

men  required  fur  110  days  ^.385.00 

Amount  paid  fbr  wage  adjustment  <ni  same   800. 25 


85,477.18 


4,534.75 


40.0n.l» 

Superintendence  and  overhead,  15  per  cent.«».  -  -,  -    --     fi. 001.79 

Profit,  10  per  cent   4.(X>1.37 


Total   50. 615. » 

The  error  complaineil  of  is  with  reference  to  tide  elevations.  The 
plans  showing  the  locations,  dimensions,  elevations,  etc,  of  the  coin« 
ponent  parts  of  the  structure  required  under  the  contract  give  the 
mean  low  water  elevation  as  98.G  and  the  mean  hifzh-water  elevation 
as  100.  ^If  these  elevations  had  been  correct  practically  all  of  the 
framing  and  form  work  could  iiave  been  done  above  water,  and  the 
prices  fixed  in  the  contractor's  bid  were  on  that  basis.  However, 
soon  after  the  work  was  commenced  the  contractor  had  rejison  to 
doubt  the  correctness  of  these  elevations  and  began  to  compile  data 
to  determine  the  cori-ect  tide  elevations  and  it  was  subsequently  de- 
termined by  the  United  States  Coast  and  Geodetic  Survey,  and  ad- 
mitted by  the  public  works  officer  in  charge  of  this  work,  that  there 
was  an  error  of  approximately  10|  inches  in  tide  elevations  as  shown 
on  the  plans.   As  a  result  of  this  error  it  was  necessary  to  do  all  of 
the  framing  and  quay- wall  form  work  in  the  water,  which  greetljr 
increased  the  cost  thereof. 

That  the  error  in  the  plans  did  exist  and  that  it  increased  the  cMt 
of  the  work  there  now  appears  to  be  no  room  for  doubt 

The  auditor  htxt-'od  his  disallowance  of  this  claim  upon  the  grouwl 
that,  in  view  of  the  provision  in  the  specifications  relative  to  exami- 
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nation  of  the  site  and  which  states  that  intending  bidders  axe  ex- 
pected to  examine  the  site  of  the  proposed  work  and  inform  them- 
selves thorou<riily  of  the  actual  conditions  and  requirements  before 
submitting  proposals,  the  contractor  was  not  justified  in  ac(  epting 
the  tide  elevations  as  given  in  the  plans  but  should  haye  ascertained 
the  correct  elevations  himself  and  made  his  bid  accordingly. 

With  respect  to  most  conditions  the  auditor^  theory  would  be  cor- 
rect, but  these  tide  elevations  were  stated  on  the  plans  as  exact  and 
absolute  and  there  existed  at  the  time  the  contract  was  made  no 
available  data  from  which  they  could  be  verified  by  the  contractor, 
and  the  time  intervening  between  the  date  bids  were  invited  and 
the  date  they  were  required  to  be  submitted  would  not  permit  of 
verification  by  compilation  of  necessary  data.  I  am  of  opinion, 
therefore,  that  the  contractor  had  a  right  to  rely  upon  the  correctness 
of  the  elevations  noted  on  the  plans  and  that  the  United  States  is 
liable  for  the  damage  resulting  directly  from  any  error  therein. 
In  this  connection  see  United  States  v.  Stage  Company,  199  U.  S., 
414^  434;  BoUerbach  v.  Ufiited  States,  233  U.  S.,  165;  Ohriatie  v. 
United  Staffs,  237  U.  S.,  234. 

The  Navy  Dei)artment  has  verified  the  amounts  hereinbefore  set 
forth  in  the  statement  of  this  claim,  but  contends  that  the  deductions 
on  account  of  this  wage  adjustment  should  be  30  per  cent  rather 
than  15  per  cent 

The  contract  provision  relative  to  adjustment  of  wages  is  to  the 
effect  that  the  contractor  shall  receive  additional  compensation  equiv- 
alent to  one-half  of  any  increase  in  prevailing  rates  of  wages  over 
and  above  the  rates  prevailing  at  the  time  the  contract  was  made. 
It  has  been  determined  that  the  increase  in  the  prevailing  rate  of 
wages  increased  the  cost  of  work  under  the  contract  hy  per  cent 
and  accordingly  one-half  of  that  increase,  or  15  per  cent,  was 
added  to  the  amount  of  the  contract  price. 

The  claimant  contends  that  since  he  received  only  15  per  cent  on 
account  of  wage  adjustment  no  more  than  15  per  cent  should  be  de- 
ducted in  determining  his  loss  on  ac<'ount  of  the  error.  It  is  ap- 
parent, however,  that  if  settlement  is  to  be  on  that  basis  the  con- 
tractor will  bear  no  part  of  the  loss  on  account  of  the  increased  wages, 
whereas  the  contract  clearly  contemplated  that  he  should  bear  one- 
half  of  such  loss.  The  total  cost  of  the  framing  work  was 
$52,517.73,  and  30  per  cent  of  that  cost.  $15,755.32,  was  due  to  in- 
crease in  wages,  leaving  $36,762.41  as  the  amount  the  work  would 
have  cost  if  there  had  been  no  increase  in  wages.  Adding  15  per 
cent  to  this  amount  for  superintendence  and  overhead  gives 
$424276.77,  and  deducting  therefrom  the  value  of  such  work  at  the 
unit  prices  fixed  in  the  contract,  $9,162.89.  leaves  $33,113.88  as  the 
loss  or  damage  sustained  by  the  contractor  in  connection  with  the 
framing  work  as  a  result  of  tlie  em)r  in  the  plans. 
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The  extra  labor  required  in  connection  with  the  quay  wall  form 
work  cost  $5,335  and  the  entire  amount  of  this  additional  cost  could 
be  allowed  and  charged  to  the  error  but  for  the  fact  that  claimant 
was  allowed  and  paid  $800.25  as  a  15  per  cent  wage  adjustment 
thereon.  Therefore,  only  $4,534.75  plus  15  per  cent  for  superin- 
tendence and  overhead,  or  $5,214.96  can  be  regarded  as  the  loss  or 
damage  in  connection  with  the  quay  wall  form  work,  making  the 
total  loss  or  damage  resulting  from  the  error  in  the  plans  $38,328.84. 

It  is  noted  that  the  claim  as  stated  by  the  contractor  contains  an 
item  of  $4,601.37  as  a  profit  of  10  per  cent  on  the  increased  cost,  but 
I  can  find  no  justification  for  the  allowance  of  this  item.  The  con- 
tract in  this  case  was  not  on  the  cost-plus-profit  basis.  It  was  on  the 
unit-price  basis,  the  contemplated  profit  being  included  in  the  unit 
prices.  There  being  nothing  to  show  what  part  of  the  unit  price  was 
in  fact  profit  and  it  appearing  from  the  contractor's  own  statement 
that  work  under  the  contract  as  a  whole  was  performed  at  a  leas 
largely  in  excess  of  the  aggregate  amount  of  the  three  claims  now 
under  consideration  it  must  be  assumed  that  the  actual  cost  of  the 
work,  if  there  had  been  no  error  in  the  plans,  would  have  been  at 
least  the  amount  of  the  contract  price  thereof  and  this  settlement 
is  made  on  that  basis. 

The  action  of  the  auditor  in  disallowing  the  tide  error  claim  is 
reversed. 

OKBBXS,  mriTBD  STATKB  DXBTBIOT  COV&TB— PVBCHAflB  OF  VUTTUEB, 

The  act  of  Frbruury  26,  1919,  40  Stat.,  1182,  effective  from  July  1,  191C  having 
provided  that  the  whole  umount  received  by  clerks  of  Uuited  States  district 
courts  aa  fees,  and  emolunieDts  must  be  deposited  in  the  treasury,  the 
amoonts  received  as  feet  and  emoluments  are  no  longer  available  on  and 
after  July  1,  1010,  for  the  purchase  of  office  supplies,  but  theroiift«>r  sudi 
supplies  nre  to  bo  procured  from  funds  appropriated  by  Con;;rt»ss  in  the 
uminier  pri'scribed  by  the  various  laws  and  regulations  applicable  thereto. 

Decision  by  Assistant  Comptroller  Force,  Pebruary  12,  1921: 

John  J.  Mitchell,  United  States  marshal,  applied  January  I'l.  1021, 
for  revision  of  the  action  of  the  Auditor  for  the  State  and  Other 
Departments  in  disallowing  by  certificate  of  settlement  No.  10668, 
dated  October  28.  1920,  certain  items  in  his  account  for  the  quarter 
ended  December  81,  1919,  in  the  amount  of  $217.53  i-ep resenting  ex- 
penditures made  for  the  clerlv  of  the  United  States  district  court  for 
envelopes,  cash  slips,  and  folders. 

It  is  evident  that  the  clerk  of  the  United  States  court  for  the  dis- 
trict of  Massachusetts  made  inquiry  of  the  Attorney  General,  June 
2,  1919,  as  to  the  procedure  to  be  followed  in  obtaining  supplies  for 
his  office  subsequent  to  July  1,  1919,  and  was  informed  that  the  De- 
partment of  Justice  was  engaged  in  an  effort  to  i^ndardize  forms 
for  the  use  of  the  clerks'-  offices,  but  that  in  the  meantime  such  forms 


Digitized  by  Google 


*DB0I8I0irS  OF  THE  OOHFTROLLBR.  713 

as  ha^  heerx  standnrdized  would  ho  supplied  hy  the  depai-tmont  on 
requisition  and  authority  would  be  granted  to  jiui'  \v,\>o  IocmIIv  surh 
others  as  had  not  i)een  standardized.  The  elerk  o!)tained  eotnix-titive 
bids,  submitted  them  to  the  Department,  and  received  approval  to 
purchase  manila  envelojies,  ordinary  oflicial  envelopes,  printed  cash 
slips,  and  tilinir  envelo|">cs  to  a  total  amount  of  $-21 7. r.:^.  Claim  for 
credit  therefor  was  disallowed  by  the  auditor  in  the  uiarshals  ac- 
count. 

Section  07  of  the  act  of  January  12,  1805,  28  Stat.,  (iiM.  reads: 

All  blanks  and  letter  heads  for  use  by  the  ju<l*j:es  and  other  officials 
of  the  United  States  courts  other  than  sut-h  as  are  re(]uire<l  to  be  paid 
for  by  any  of  these  officei*s  out  of  the  emoluments  of  tiieir  olhccs  shall 
be  printed  at  the  Government  Printing  Office  upon  forms  prescribed 
by  the  Department  of  Justice,  and  snail  be  distributed  by  it  upon 
requisxtion." 

Prior  to  the  passage  of  the  act  of  February  26, 1919, 40  Stat,  1182, 
the  clerks  of  United  States  district  courts  were  on  a  fee  basis,  the 
maximum  amounts  which  they  could  retain  from  the  emoluments  of 
their  offices  being  fixed ;  the  necessary  expenses  of  their  offices  were 
required  to  be  borne  by  them  from  the  fees  received  and  by  paragraph 
820  of  Instructions  issued  by  the  Department  of  Justice;  such  office 
expenses  included  expenditures  for  blank  forms,  stationery,  etc., 
needed  for  official  purposes.  Expenditures  approved  by  the  De- 
partment of  Justice  and  made  for  supplies  were  included  in  their 
returns  of  official  emoluments  as  a  credit  against  gross  earnings. 
7  Comp.  Dec.,  171. 

The  act  of  February  26, 1919,  placed  these  clerks  on  a  salary  basis 
and  sections  8  to  8  thereof  make  provisions  for  their  necessary  office 
expenses  which,  after  authorization  by  the  Attorney  •  General,  are 
paid  by  the  marshals  and  included  in  their  accounts  with  the  United 
States.   Section  9  reads: 

"That  the  clerk  of  every  district  court,  except  the  clerks  of  the 
district  courts  of  Alaska,  shall  account  Quarterly  for  all  the  fees  and 
emoluments  earned  during  the  quarter  last  preceding  such  account- 
ing, except  where  the  person  requiring  the  services  i>  relieved  by  law 
from  prepayment  of  fees  and  eosts,  and  for  all  fees  and  emoluments 
received  within  the  quarter  which  hnd  been  earned  prior  thereto. 
Such  accountin^^  >iiall  be  in  writinjr  autl  ,-liall  be  made  to  the  Attorney 
General,  in  >iu  i\  form  as  lie  lu.iy  prescribe,  on  tiie  hrst  days  of 
January.  April,  July,  and  October  in  each  year,  or  within  twenty 
duys  thereaiter.  and  shall  include  all  moneys  received  in  connection 
with  the  admission  of  attorneys  to  practice  in  the  court,  all  that  por- 
tion retained  by  the  rlerk  of  moneys  reeeived  for  services  in  nat- 
uralization {)ro«•^e(liIlL^s  in  whatever  capacity  rendere*!.  and  all  other 
amounts  received  fur  serviccij  in  any  wav  connected  with  liie  clerk's 
office.  Such  accounts  shall  be  made  in  duplicate  and  be  verified  bv 
the  oath  of  the  officer  milking  fliem.  The  Attorney  (leneral  slinil 
cause  each  such  return  or  account  to  be  carefully  examined  by  the 
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pioper  oflicer  of  the  Depart inent  of  Justice  and  shall  approve  the 
same  as  he  may  deem  just  and  proper,  and  shall  transmit  it  with 
his  approval  to  the  Auditor  lor  the  State  and  Other  Departments,  hj 
whom  an  account  shall  be  stated  a^inst  the  officer  rendering  such 

return  or  account.  Immediately  upon  receipt  of  notice  from  the 
auditor,  or  within  ton  days  thereafter,  the  clerk  shall  deposit  to  the 
credit  of  the  Treasurer  of  the  United  States  the  amount  so  stated 
a«x:iinst  him." 

The  payment  of  all  the  expt-nses  of  the  clerks'  of!ice>.  after  July  1, 
1919,  bein<;  made  from  appropiiations  made  annually  by  Conixress, 
the  whole  amount  of  the  fees  and  emoluments  received  by  the  clerks 
are  re(iuiied  to  be  deposited  in  the  Treasury.  Therefore,  blanks  and 
letterheads  formerly  purchased  by  the  clerks  from  their  emoluments 
are  re<iuired  by  section  I>7  of  the  act  of  January  12.  ISO."),  to  be  jirinte.i 
at  tlie  ( ioverunient  Print inir  Othce  on  foinis  })rescril)ed  by  the  At- 
toniey  General  and  is-ued  to  them  on  reipiisition.  In  this  connec- 
tion, see  section  11  of  the  act  approved  March  1, 1919,  40  Stat.,  1l'7i). 

The  act  of  June  'JG.  19(»G,  34  Stat.,  47G,  provides  that  the  Post- 
master General  shall  thereafter  contract  for  all  envelopes.  stam[)e(J 
or  otherwise,  for  the  u.se  of  all  executive  departments,  bureaus,  or 
establishments  and  branches  of  the  service  coming  under  their  juris- 
diction. It  iuis  been  re})eatedly  and  (insistently  held  b}'  the  account- 
in*:  ofTicers  of  the  Treasury  that  this  >tatute  i)rohibits  the  j)urc!i:(Sii 
of  envelopes  by  or  for  any  (lovernnient  de[):irtment,  bureau  or 
establishment  or  anv  branches  of  the  service  comiuix  under  their 
jurisdiction,  in  open  market  or  in  any  other  manner  tlian  under  con- 
tract made  by  the  Po.stmaster  General,  excej)t  in  those  ca.ses  whv're, 
due  to  an  nnforeseeal)le  exigency,  the  need  for  the-  enveloixs  i>-  so 
urgent  as  not  to  jxrinit  of  the  delay  necessarily  incident  to  obtain- 
ing them  througli  the  Postmaster  (Jeneral.  13  Comp.  Dec,  144; 
14  G74 ;  20  34.  The  facts  negative  the  existence  of  an  emer- 
gency in  this  case.  While  general  laws  and  annual  ai)pr()priation 
acts  distinguish  between  the  Department  of  Justice  and  the  oHicers 
belonging  to  the  judicial  branch,  the  courts  and  their  ollinrs  are 
placed  under  the  Department  of  Justice  for  the  purp(-se  of  the  ad- 
ministration of  their  aj)proj)riations  and  general  supervision  of  their 
expent-litures.    27  Comp.  Dec,  113. 

For  the  lis  al  year  19*20,  the  Secretary  of  the  Treasury,  throuflfh 
the  General  Supply  Conunittee.  contracted  among  other  thin;.'s,  for 
manila  folders  of  various  sizes  foi-  the  use  of  the  Dcj)ai'tinent  of 
Justice  and  the  ollicials  of  the  T'liited  States  couils.  Such  contracts 
bind  the  Dei)artment  of  Ju>tice  to  order,  and  the  conti  actor's  to  de- 
liver as  ordered,  tiie  misceUaneous  supj)lies  so  contracted  for  and 
needed  by  the  clerks  of  Federal  district  courts.  22  Comp.  Dec. ,  201; 
26  ui.,  91 S.  Tt  is  not  in  evidence  that  the  folders  contracted  for  hy 
the  General  Supply  Committee  for  the  fiscal  year  1920  and  listed 
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under  item  1472  in  the  General  Schedule  of  Supplies  would  not  meet 
tlie  needs  of  the  clerk's  office. 

It  follows  that  the  a uditor^s  action  in  disallowinrr  credit  for  $217.53 
as  expenditures  made  for  manila  envelopes,  official  envelopes,  filing 
envelopes,  and  cash  slips  was  in  accordance  with  the  law  and  must 
be  affirmed. 


BIZKBinUIBMSVT  OF  SHSSGIHCT  KBIT  COBPORATIOir  FOX  SSIZBD 
SHSn  VSSBELB  LOST  WHUX  miDXB  COHTBOI  OF  WAB  OBFABT- 
XBHT. 

There  Ig  no  authority  of  law  for  the  use  of  any  Hi>i)ri>priution  for  tbe  War  De- 
partment to  reiDibnrse  the  United  States  Shipping  Board  Emergency  Fleet 
Curporatiun  for  tbe  value  «>f  setxed  enemy  vessels  placed  under  control  of 

tho  T'liitcd  Statos  Shipping  15<i:ir(l  hy  cxeotitivc  onliT  IssiumI  pursuant  to 
joint  resolution  of  May  12.  U»17.  4(»  suit.,  75,  which  have  been  lost  while  in 
*he  sole  usf  of  the  \N  ar  1  >«  juirtiiu'iit. 

Comptroller  Warwick  to  the  Secretary  of  War,  February  12,  1921: 

I  have  your  letter  of  January  21  requesting  decision  Avhether  you 
are  authorized  to  use  any  of  the  appropriations  of  the  War  Depart- 
ment to  pay  the  United  States  Shipping  Board  Emergency  Fleet  Cor- 
poration the  value  of  seized  enemy  vessels  which  have  been  lost  while 
in  the  sole  use  of  the  War  Department 

I  understand  from  your  submission  that  the  vessels  in  question 
were  taken  over  by  the  -President  in  pursuance  of  the  Joint  Resolu- 
tion of  May  12,  1917,  40  Stat,  75,  which  provides  

"Tliat  the  Prosi<lont  1)0,  and  he  is  hereby,  authorized  to  take  over 
to  the  United  States  tlie  innmediate  possession  and  title  of  any  vessel 
.  within  the  jurisdiction  thereof,  includ  ing  the  Canal  2^ne  and  all  terri- 
tories and  insular  possessions  of  the  United  States  except  the  Ameri- 
can Virgin  Islands,  which  at  the  time  of  coming  into  such  jurisdiction 
was  owned  in  whole  or  in  part  hv  any  rorporatioTi,  citizen,  or  siibjert 
of  any  nation  with  which  ihv  United  States  may  bo  at  war  wlion  swh 
vessel  sliall  ije  taken,  or  was  flyinf;  the  flag  of  or  was  under  re^^ister 
of  any  such  nation  or  any  political  subdivision  or  municipality  there- 
of; and,  through  the  United  States  Shippng  Board,  or  any 'depart- 
ment or  agency  of  the  Government,  to  operate,  lease,  charter,  and 
equip  such  vessel  in  any  service  of  the  United  States,  or  in  any  com- 
merce, foreign  or  coastwise. 

"Sec.  2.  That  the  Secretary  of  the  Navy  Vto.  and  he  is  here})v,  au- 
thorized and  directed  to  appoint,  subject  to  the  approval  of  the  Presi- 
dent, a  board  of  survey,  whose  duty  it  shall  be  to  ascertain  the  actual 
value  of  the  vessel,  its  equipment,  appurtenances,  and  all  property 
contained  therein,  at  the  tirno  of  its  taking,  and  to  make  a  written  re- 
port of  their  findinL-^^  to  (ho  Scnctjiry  of  tho  Navy,  who  shall  pro- 
serve  such  report  witii  tho  locords  of  Ids  department.  These  findings 
shall  be  considered  as  competent  evidence  in  all  proceedings  on  any 
elaim  for  compensation." 
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Executive  Order  No.  2651  dated  June  80, 1917,  after  referring  to 
said  Joint  Resolution  and  reciting  it  in  full,  provides—— 

**And  whereas  the  following  vessels  were,  at  the  time  of  coming 
into  the  jurisdiction  of  the  United  States  owned  in  whole  or  in  part 
by  a  corporation,  citizen,  or  subject  of  the  Empire  of  Germany,  a 
nation  with  which  the  T^nitod  States  is  now  at  war.  or  were  flying  the 
flajr  of  or  under  the  registci-  of  the  Empire  of  Germany,  or  of  a  po- 
litical subdivision  or  municipality  thereof: 

•  •••♦•«> 

(A  list  of  87  vessels.) 

^  It  is  therefore  ordered  that  through  the  United  States  Shipping 
Board  there  be  taken  over  to  the  United  States  the  possession  and  title 
of  the  aforementioned  vessels.   The  United  States  Shipping  Board 

is  further  hereby  authorized  to  repair,  equip,  and  man  the  said  ves- 
sels: to  operate,  lease  or  churter  the  same  in  any  service  of  the  Ignited 
States,  or  in  any  conmierce,  foreign  or  coastwise:  and  to  do  antl  per- 
form anv'  and  all  things  that  may  be  necessary  to  accomplish  the  pur- 
poses of  the  Joint  Resolution  above  set  forth." 

It  is  noted  that  the  authority  vested  in  the  President  by  the  joint 
resolution  of  May  12,  1917,  is  to  take  over  to  the  United  States  the 
immediate  posi^^ssion  and  title''  of  any  of  the  vessels  referre<l  to  and. 
"through  the  United  States  Shipping  Board,  or  any  department  or 
agency  of  the  (xovernnient.  to  operate.  lease,  charter,  and  ecjuip  such 
vessel  in  any  service  of  the  United  States,  or  m  any  commerce,  foreign 
or  coastwise." 

The  United  States  Shipping  Board  was  the  governmental  agency 
selected  by  the  President  thioiigh  which  the  possession  and  title  were 
to  be  taken  over  to  the  United  States  and  the  vessels  equipped  and 
operated. 

It  is  quite  clear,  therefore,  that  the  Emergency  Fleet  Corporation, 
as  a  cor]>oration.  acquired  no  right,  title,  or  interest  in  these  vessels. 
Such  duty  or  authority  as  it  performed  or  exercised  in  connection 
witli  said  ves  -cis  was  performed  or  exercised  for  the  Shipping  Board 
and  as  an  agency  of  the  (K)vernnu'nt.  Therefore  there  is  no  reason, 
either  legal  or  equitable,  why  the  Emergency  Fleet  Corporation 
should  receive  any  profit  or  payment  on  account  of  the  loss  of  such 
vessels. 

llie  law  clearly  authorized  the  use  of  said  vessels  in  the  service 
of  the  War  Department  and,  m  (he  al)sence  of  express  statutory  pro- 
visions to  that  effect,  such  use  could  not  impose  upon  the  War  De- 
partment any  liability  for  the  value  of  the  vessels  in  case  of  their 
loss,  and  it  is  not  material  wlR-ther  the  vessels  were  manned  by  War 
Department  crews,  naval  crews,  Shipping  Board  crews,  or  Kmer- 
gency  Fleet  Corporation  crews. 

Tlie  loss  of  these  vessels  did  not  augment  any  War  Department 
ap})ro|iriation  nor  benefit  any  service  or  object  for  which  a  War 
Department  appropriation  was  made.   Therefore  there  would  be  no 
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proper  basis  for  a  charge  against  said  appropriations  growing  out  of 
the  loss  of  said  vessels  even  if  it  should  appear  tiiat  such  loss  did  to 
some  extent  or  in  some  way  tend  to  deplete  the  funds  of  the  Emerg- 
ency Fleet  Corporation  or  the  Shipping  Board. 

The  fact  that  the  Emergency  Fleet  Corporation  may  have  incurred 
some  expense  in  equipping,  repairing,  and  conditioning  these  veesels 
is  not  material  to  the  question  here  presented.  If  such  expenses  were 
proper  charges  against  the  Emergency  Fleet  Corporation  at  the  time 
they  were  incurred  that  situation  is  in  no  way  affected  by  the  subse-  • 
quent  loss  of  the  vessels. 

The  question  submitted  is  answered  in  the  negative. 


SBDCBintSBlCSHT  01  BKBEOIHOT  VLSBT  OOBPO&ATZOV  lOE  OOVITKVO- 
TZOH  COSTS  OF  T&OOF  TBAH8F0ET8  F0&  WA&  OSFAETKBVT. 

The  United  States  Shipping  Buard  Emergency  Fleet  CJorporution  may  be  reim- 
boraed  from  anezpended  balances  of  proper  approprlatiODS  of  tbe  War 
Department  for  coostructloo  costs  of  troop  transporti  constructed  by  or 

undor  the  fllroctlon  Of  the  Corporation  and  paid  for  entirely  from  its 
funds  for  tlie  sole  use  and  benefit  of  the  War  Department. 

Cosiptroller  Warwiok  to  tbe  Seeretary  of  War,  Febmaiy  IS,  19tl: 

I  have  your  letter  of  January  28,  requesting  decision  whether  the 
appropriations  of  the  War  Department  are  chargeable  with  the  con- 
struction cost  of  11  troop  transports  constructed  by  or  under  the 
direction  of  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation  for  the  sole  use  and  benefit  of  the  War  Department, 
the  cost  of  such  construction  having  been  paid  entirely  from  funds 
of  the  Emergency  Fleet  Corporation. 

You  state  that  8  of  the  vessels  in  question  have  been  completed 
and  delivered  to  the  War  Department,  that  the  remaining  3  are  now 
under  construction  and  that  the  construction  of  all  of  them  was 
undertaken  by  the  Emergency  Fleet  Corporation  for  the  War  De- 
partment under  authority  of  section  5  of  the  act  of  September  7, 
1916,  39  Stat,  730,  which  provides: 

"That  the  board,  with  tlio  aj)proval  of  the  President,  is  authorized 
to  have  constructed  and  equimjed  •  •  •  or  to  purchase,  lease,  or 
charter,  vessels  suitable,  as  far  as  the  commercial  requirements  of 
the  marine  trade  of  the  United  States  may  permit,  for  use  as  naval 
auxiliaries  or  Army  transports,  or  for  other  naval  or  military  pur- 
poses, and  to  make  necessary  repairs  on  and  alterations  of  such 
vessels." 

The  "board"  referred  to  in  said  section  is  the  United  States 
Shipping  Board  established  under  authority  of  section  3  of  the  act. 
Sections  7  and  8  of  said  act  provide: 

"Sec.  7.  That* the  board,  upon  terms  and  conditions  prescribed 
by  it  and  approved  by  the  President,  may  charter,  lease,  or  sell  to 
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any  per$;on.  a  citizen  of  the  United  States,  any  vessel  so  purchased, 

constructed,  or  tninsferred. 

"See.  8.  That  when  any  vessel  purchased  or  constructed  by  or 
transferred  to  the  board  as  lierein  provided,  and  owned  by  the  United 
States,  becomes,  in  the  opinion  oi  the  board,  unfit  for  the  purposes 
of  this  act,  it  shall  be  a  })p raised  and  sold  at  public  or  private 
competitive  sale  after  due  advertisement  free  from  the  conditions 
and  restrictions  of  this  acf 

Section  11  authorized  the  board  to  form  one  or  more  corporations 
'^for  the  purchase,  construction,  equipment,  lease,  charter,  main- 
tenance,  and  operation  of  merchant  vessels  in  the  commerce  of  the 
United  States,"  the  total  capital  stock  of  such  corporation  not  to 
exceed  $50,000,000.  The  United  States  Shipi)ing  Board  Emergency 
Fleet  Corporation  was  formed  under  the  authority  of  this  provision 
and  its  entire  capital  stock  was  acquired  by  the  Shipping  Board  for 
and  on  behalf  of  the  United  States.  Said  section  also  provides  that 
upon  the  dissolution  of  said  corporation  at  the  expiration  of  5  years 
from  the  conclusion  of  the  present  war  the  vessels  of  the  corporation 
shall  revert  to  the  board  and  thereafter  may  be  sold,  leased,  or  char- 
tered as  provided  in  section  7  hereinbefore  quoted. 

Section  18  of  the  act  provides : 

"That  for  the  j)urp()st'  of  carrying  out  the  provisions  of  soctions 
five  and  eleven  no  liability  shall  be  incurred  exceeding  a  total  of 
$50,000,000  and  the  Secretary  of  the  Treasury,  upon  the  request  of  the 
board,  approved  by  the  President,  shall  from  tmie  to  time  issue  and 
sell  or  use  any  of  the  bontls  of  tiie  United  States  now  available  in 
the  Trensury  under  the  Acts  of  *  *  *  to  a  total  amount  not  to 
exceed  $:)().( ioo.OOO:    ♦  ♦ 

"  The  proceeds  of  such  bonds  and  the  net  proceeds  of  all  sales,  char- 
ters, and  leases  of  vessels  and  of  sales  of  stock  made  by  the  board,  and 
all  other  moneys  received  by  it  from  any  source,  shall  be  covered  into 
the  Treasury  to  tlie  credit  of  the  board,  and  are  hereby  pjermanently 
appropriated  for  tlic  purpose  of  carrying  out  the  provisions  of  sec- 
tions five  and  eleven/" 

There  is  nothing  in  this  act  of  September  7, 1916.  expressly  authorix- 
ing  the  transfer  of  vessels  f rom  the  Emergency  Fleet  Corporation  or 
the  Shipping  Board  to  the  War  Department  either  with  or  without 
an  adjustment  of  appropriations,  and  from  the  provisions  in  sections 
7  and  11  hereinbefore  quoted  with  reference  to  disposition  of  the 
vessels  by  the  board  it  might  be  inferred  that  no  such  transfer  was 
intended,  but  the  deficiency  appropriation  act  of  June  15,  1917.  40 
Stat.,  182,  provided  certain  other  means  of  acquiring  ships  and  fur- 
ther provided,  page  183: 

That  all  money  turned  over  to  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation  m:iv  be  expended  as  other  moneys  of 

said  corporation  are  now  oxpend^d  All  ships  constructed,  pur- 
chased, or  requisitioned  under  authority  herein,  or  heretofore  or 
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hereafter  acquired  by  the  United  States,  shall  be  managed,  operated, 
and  disposed  of  as  the  President  may  direct.' 

•  •  «  •  *  «  m 

The  cost  of  purchasing,  requisitioning,  or  otherwise  acquiring 
plants,  material,  charters,  or  ships  now  constructed  or  in  the  course 

of  construction  and  the  expediting  of  construction  of  ships  thus  under 
construction  shall  not  cx.  ood  the  sum  of  ?!'2r)().<)(i(),0()0,  exclusive  of 
the  cost  of  ships  turned  over  to  tlie  Army  and  Navy,  the  expenditure 
of  which  is  hereby  authorized,  and  in  executing  the  auiiiority  granted 
by  this  Act  for  such  purpose  the  President  shall  not  expend  or  ob- 
ligate the  United  States  to  expend  more  than  the  said  sum ;  and  there 
is  herebj  appropriated  for  said  purpose,  $150,000,000:  Provided^ 
That  this  appropriation  shall  he  reimbursed  from  available  funds 
under  the  War  and  Nuvy  Departments  for  vessels  turned  over  for 
the  exclusive  use  of  those  departments  or  either  of  them." 

These  provisions  of  law  clearly  contemplate  that  ships  shall  be 
turned  over  to  the  War  I)ej)artment  and  that  the  funrl  used  for  their 
acquisition  shall  be  mmbursed  from  available  funds  of  the  War 
Department. 

The  deficiency  ai)i)roj)riation  act  of  October  G,  1917,  40  Stat.,  345, 
increa-ed  the  autlK)rizati()n  made  in  the  act  of  Jime  15.  1917,  from 
$2r)0.(i( )().()(»()  to  $r>  15 .001 ),()()().  an.!  made  an  additional  appropriation  of 
$2()0.()n(j,00{)  for  the  j)urj.ose  for  which  the  $15(),UUU,0U0  was  made  in 
said  act  of  June  15.  aiwl  the  act  of  July  1,  1018,  40  Stat..  050,  made 
an  appropriation  of  $05,n(i(),()00  for  the  same  purpo.se.  Said  act, 
page  051,  also  extended  and  made  applicable  to  said  approi)riation 
the  power  and  authority  L'lantcd  to  the  President  under  the  emer- 
irency  shippin^r  fnnd  in  the  act  of  June  15,  1917.  See  also  act  of 
July  19,  1919.  41  Stat.,  ISO. 

I  am  of  oj)inion  that  the  provision  in  the  act  of  June  15.  1917, 
relative  to  reimbursement  of  the  appropriation  of  $150,000,000  from 
available  appropriations  under  the  War  Department  for  vessels 
turned  over  for  the  exclusive  use  of  said  department  is  applicable 
also  to  the  subsequent  appropriations  hereinbefoi-e  mentioned  which 
were  made  for  tiie  same  purpose.  You  are  advised,  therefore,  that 
to  the  extent  that  such  appropriations  have  been  used  in  the  acquisi- 
tion of  the  vessels  now  in  question  they  may  be  reimbursed  from  any 
unexpended  balances  of  proper  appro; n  iations  under  your  control. 

SIX  MONTHS'  DEATH  GRATUITY— ARMY  FIELD  CLERKS. 

Arni.v  fu'ld  clerks  nro  not  iiu-Iu'lcd  within  thp  pruvisiuii.s  of  tlio  act  of  nomiiher 
17.  1911),  41  Stut.,  3L)7,  authorizing  pa.viuent  of  six  iiioutlis'  pay  as  death 
gratuity  to  dependents  of  deceased  officers  and  enlisted  men  qjt  the  Army 
upon  offldal  notice  of  death  from  woonds  or  disease  not  the  result  of  their 
own  misconduct, 
neeliioii  by  Assistant  Comptroller  Foree,  Vebmsiy  12,  1921: 

The  Auditor  for  the  War  Department,  on  Febiuary  3,  1921,  in 
oompliance  with  a  requirement  of  section  8  of  the  act  of  July  31, 
6W03«— 21— yoL  27—47 
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1894,  28  Stat.,  208,  sul)niittL>d  for  approval,  disapproval,  or  modifica- 
tion his  decision  making  an  orijjinal  construction  of  tlie  act  of 
December  17,  1919,  41  Stat.,  3G7,  which  reads  as  follows: 

"That  hereafter,  immediately  upon  official  notification  of  the  death 
from  wounds  or  disease,  not  the  result  of  his  own  misconduct,  of 
any  officer  or  enlisted  man  on  the  active  list  of  the  Regular  Army 
or  on  the  retired  list  when  on  active  duty,  the  Quartermaster  General 
of  the  Army  shall  cause  to  be  paid  to  tne  widow,  and  if  there  be  no 
widow  to  the  child  or  children,  and  if  there  be  no  widow  or  child 
to  any  other  dependent  relative  of  sudi  officer  or  enlisted  man 
previously  designated  by  him,  an  amount  equal  to  six  months'  pay 
at  the  rate  received  by  such  officer  or  enlisted  man  at  the  date  of  his 
death.  The  Secretary  of  War  shall  establish  regulations  requiring 
each  officer  and  enlisted  man  havinff  no  wife  or  child  to  designate 
the  proper  dependent  relative  to  whom  this  amount  shall  be  paid 
in  case  of  his  death.  Said  amount  shall  be  paid  from  funds  appro- 
priated for  the  pay  of  the  Army. 

"  Sec.  2.  That  nothing  in  this  Act  shall  be  construed  as  making 
the  provisions  of  this  Act  applicable  to  officers  or  enlisted  men  of 
any  forces  or  troops  of  the  Army  of  the  United  States  other  than 
those  of  the  Regular  Arm^r,  and  nothing  in  this  Act  shall  be  con- 
strued to  apply  in  commissioned  grades  to  any  officers  except  those 
holding  pcnnanent  or  provisional  appointments  in  the  Kegular 
Army." 

« 

The  auditor's  decision  is  in  part  as  follows: 

**The  military  record  of  Frederick  Donnelly  shows  that  he  was 
one  of  the  original  Army  field  clerks  appointed  under  the  act  of 
August  29.  1916.  39  Stat,  625;  that  he  left  the  Headmiarters, 
Hawaiian  Department,  November  28,  1919,  for  the  Unitecl  States 
on  leave  of  absence,  and  died  in  the  Letterman  General  Hospital, 
Presidio  of  San  Francisco,  California,  on  December  23,  1919,  of 
chronic  inteistitial  nephritis,  in  line  of  duty  and  not  the  result  of 
his  own  misconduct. 

*'Tlie  C'omjitroller  of  the  Treasure'  has  held  that  inasmuch  as 
Army  field  rliirks  are  appointed  to  office  by  the  Secrctai*y  of  War 
the^'  are  classed  as  officei's  (but  not  commissioned  officers)  in  the 
mihtanr  service  and  that  based  upon  existing  laws  are  entitled  to 
the  following: 

"^Mileage  when  traveling  under  competent  orders  and  to  trans- 
portation of  n  re<rulation  allowance  of  baggage  at  j)ul)lic  expense 
wiii  n  changing  station  ♦  ♦  ♦  commutation  of  quartet's,  and  of  heat 
and  light  at  stations  where  public  quarters  are  not  available,  and 
as  to  leave  of  absence  that  tney  are  on  the  same  footing  as  com- 
missioned officers  of  the  Army.'  2^  Com  p.  Dec,  268:  h/.  280.  Ah^ 
while  not  considered  enlisted  men,  they  have  been  classified  as  such 
under  the  war  risk  insurance  act  requiring  compulsory  allotments, 
and  under  the  act  of  Man  h  'M),  1918.  40  Stat.,  501,  for  the  purpose 
of  counting  service  as  Army  field  clerks  in  computing  coniinuous- 
service  pay  where,  within  three  months  from  the  aate  of  termination 
of  their  service  as  Army  field  clerks,  they  tender  themselves  for  reen- 
Ibtment  in  the  servicej  26  Comp.  Dec,  150, 
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"The  act  of  December  17,  1919,  specifically  states  in  section  1, 
'any  officer  or  enlisted  man  on  the  active  list  of  the  Regular  Army 
or  on  the  retired  list  when  on  active  duty,'  and  in  9e<Sion  2^  that 
'nothing  in  this  act  shall  be  construed  to  apply  in  commissioned 
grades  to  any  officers  except  those  holding  permanent  or  provisional 
appointments  in  the  Kegular  Army.' 

•  «  *  *  •  *  « 

"By  law  Army  field  clerks  are  appointed  by  the  Secretary  of  War, 
who  may  terminate  their  appointments  when  regarded  as  expedient 
in  the  interests  of  the  service.  An  enlisted  man  is  in  an  entirely 
different  status  by  virtue  of  his  contract  of  enlistment  for  a  well- 
defined  period  of  militar}'  service,  which  he  is  bound  to  fulfill,  and 
which  does  not  terminate  until  it  has  run  its  length. 

'•Therefore,  tlie  wording  of  the  act  'any  officer  or  enlisted  man  on 
the  active  list  of  the  Kegular  Army  or  on  the  retired  list  when  on 
active  duty'  as  further  r&ricted  in  its  application  by  the  provision 
that  'nothmg  in  thb  act  shall  be  construed  to  apply  in  commi^ioned 
grades  to  any  officers  except  those  holding  permanent  or  provisional 
appointments  in  the  Regular  Army,'  is  regarded  as  applying  only 
to  those  officers  actually  commissioned  and  men  enlisted  in  the 
Kegular  Army,  during  continuance  on  active  duty,  and  excludes  all 
others* 

'•In  substantiation  of  this  limitation  attention  is  invited  to  decision 
of  the  ComptroUer  of  the  Treasurv  of  March  24,  1917,  23  Comp. 

Dec,  533,  upon  the  application  of  the  prior  six  months'  gratuity  act 
of  May  11,  1908,  35  Stat.,  108,  as  amended  by  the  act  of  March  3, 
1909,  id,  735,  to  members  of  the  Aj-my  Nurse  Corps  (female),  which 
is  as  follows: 

*■  It  will  be  observed  that  the  language  of  this  act  relates  specif- 

icnlly  only  to  officers  and  enlisted  men  of  the  Army  on  the  active 
list,  and  that  it  provides  that  payment  of  the  amount  therein 
authorized  shall  be  made  to  the  widow^  or  any  other  person  pre- 
viously designated  by  him.  It  would  thus  appear  clear  that  in  enact- 
ing this  law.  Congress  had  in  mind  only  persons  of  the  classes 
therein  specined,  and  that  the  express  terms  of  the  act  exclude  from 
its  operation  all  persons  not  officers  or  enlisted  men  on  the  active  list 

of  the  Army. 

•  Furthermore,  as  hereinbefore  shown,  the  Army  Nurse  Corps 
was  in  existence  at  the  time  when  the  act  oi  May  11,  11K)8,  was  passed, 
and  had  Congress  intended  to  include  within  its  operations  the  mem- 
bers of  that  corps,  or  any  other  civilians,  as  for  example,  contract 
sur^^eons,  belonging  to  departments  of  the  Army,  it  would  seem  that 
language  more  ral  ulated  to  accomplish  that  purpose  would  have 
been  embodied  in  the  act. 

***  While  it  is  true  that  the  wordsi  "  officers  and  enlisted  men"  may 
be  used  in  an  act  of  Congress  with  a  broader  meaning  than  the  words 
usually  imply,  the  conti^  of  the  act  here  in  question,  as  well  as  the 
policy  bacK  of  the  law,  indicates  that  a  meanint^  broader  than  that 
usually  attarhed  to  tho?e  words  was  not  intended  in  that  act. 

"'In  this  eoniief  tion  the  fact  that  the  War  Department,  during 
all  tb<^  years  sini  e  the  passage  of  the  act,  has  construed  it  as  being 
limited  in  operation  strictly  to  officers  and  enlisted  men  would  b^ 
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f^i-eat  weight  in  reacliing  a  conclusion  in  this  case,  even  if  the  mean- 
ing of  the  act  were  not  so  clearly  expressed. 

*■  For  the  reasons  stated  you  are  advised,  therefore,  that  the  net 
of  ATrv  11,  l!>os.  as  amended,  has  no  application  to  members  of  the 

Army  Nurso  Corps.' 

"1  am  therefore  of  tlie  opinion,  and  so  decide,  that  Army  field 
clerks  are  not  included  within  tlie  provisions  of  the  act  of  December 
17,  1919." 

The  auditor's  decision  is  approved. 

XUJSAOE  07  A&XZ  07FICS&S. 

An  Army  officer  uning  a  GoTemineDt  automobile  upon  which  subslntence  Is  not 

fiimlshod  when  travelitiir  hh'Ut  (»r»1»M-s  niitslde  the  district  when*  bis  duties 
lie  is  pntitl(Hl  to  inilea;:<>  :it  rlic  rate  of  four  cotits  per  mile,  such  mileage 
to  lie  computed  over  tlie  sliortest  usually  truveleil  route,  in  the  manner 
prescribed  by  the  act  of  June  12,  1900.  34  Stat.,'  246,  and  not  over  auto- 
mobile routes. 

Atsittant  ConptroUer  Foree  to  lUJ.  B.  0.  Hopklai,  Vnlted  States  Annj,  Vebn* 
uj  19, 19S1:  ' 

I  received  on  February  9, 1921,  through  the  Chief  of  Finance,  your 
letter  submitting  mileage  voucher  covering  travel  performed  by 
Major  Austin  H.  Brown,  inspector  general,  United  States  Army, 
from  his  station,  Washington,  D.  C,  to  Ranson,  W.  Va.,  and  return, 
and  requesting  decision  of  the  question  whether  or  not  payment  of 
the  voucher,  as  presented,  is  lawful. 

The  travel  in  going  to  and  returning  from  Ranson,  W.  Va.,  was 
performed  by  Major  Brown  on  February  2,  1921,  in  obedience  to 
an  order  of  the  Secretary  of  War,  dated  February  1, 1921,  at  Wash- 
ington, D.  C,  worded,  in  part,  as  follows : 

"  1.  You  will  proceed  from  this  city  to  Ranson,  West  Virginia,  on 
temporary  duty  for  the  purpose  of  assisting  Colonel  O.  E,  Hunt.  In- 
spet  tor  General,  in  making  a  special  investigation,  carrying  out  the 

verl)al  instructions  of  the  Sorretarv  of  War,  and  upon  oompletion  of 
this  duty  will  return  to  your  proptM-  station  in  tliis  city. 

^2.  The  travel  directed  is  necessary  in  the  military  sernce. 
(IGD)" 

It  appears  that  Major  Brown  in  going  to  Ranson.  W.  Va..  and  iii 
returning  therefrom  to  Washington,  D.  C,  received  iraiibportation, 
five  of  charge  to  himself,  in  a  Government  automobile. 

This  oflice  decided  on  February  12,  1919.  25  Comp.  Dec.  575,  that 
an  ollicer  of  the  Ainiy  assigned  to  duty  which  necessarily  required 
him  to  mnke  round  tri])s  of  less  than  one  day's  dui-ation  "'in  the  ilis- 
trict  \Aheie  his  duties  lie"  is  not  entitled  to  mileage  if  the  travel  be 
pei  formed  in  a  (Jovernment  autoniobile  free  of  expense  to  him  and 
his  living  exi^'iiMS  arc  not  increased  thereby. 

This  is  on  a  Tme  with  the  derision  (4  Com]x  Dec,  86:  and  id.. 
17)  that  the  movements  of  an  Army  officer  assigned  to  duty  requir 
ing  him  tu  move  from  place  tu  place  within  the  district  where  his 
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duties  lie,  do  not  constitute  "  travel "  within  the  moaning  of  the  art 
of  June  12,  1900.  34  Stat.,  246,  alIowin<r  niile}i<re  for  travel  under 
orders.  It  is  not  applicahle  to  this  case  where  tiie  major  part  of  the 
travel  was  not  ^  in  "  but  was  outside  "  the  district  where  his  duties 
lie." 

* 

It  has  been  decided  (3  Comp.  Dec.  210;  and  5  /V/.,  70)  that  an 
officer  of  the  Army  traveling:  under  orders  and  usin^  a  Government 
conveyance  upon  which  suhsistence  is  not  furnished,  is  entitled  to 
mileage  at  the  rate  of  four  cents  per  mile. 

The  distance  for  which  milea^'e  is  payable  in  cases  of  travel  by 
Government-owned  automobiles  is  not  over  ihv  automobile  routes, 
but  is,  under  the  provisions  of  the  ar  t  f)f  June  12, 1906,  34  Stat.,  246, 
"over  the  shortest  usually  traveled  routes." 

The  distance  from  Washington,  D.  C,  to  Ranson,  W.  Va.,  over  the 
shortest  usually  traveled  route,  is  sixty-six  miles. 

For  the  round  trip  Major  Brown  may  paid  ( 132  miles  at  4  cents 
per  mile)  $5.28,  if  otherwise  the  voucher  is  correct. 


OOHX&AOTS— UaWAZXO  OAXAOXS. 

For  such  delay  days  aa  are  determined  by  tbe  proper  authority  to  tie  excusable 
ander  the  exptem  tenoa  of  a  contra<  t  the  riKht  to  liquidated  damages  never 

accrues  to  the  fiovernnu'nt.  even  tliouKh  the  fontrnctor  in;iy  fall  to  apiily 
for,  or  the  GoverniiH-nt  friil  to  ^nmt,  addliional  liint'  for  i-oiupletiou  until 
after  th*.*  original  contract  jK-riod  for  coiiij>!<-ii(.n  Ims  t  \iJir»  tl. 

Comptroller  Warwick  to  C.  E*  Molster,  ditborsiag  olerk,  Departmeat  of  Com* 

merce,  February  14,  1921: 

I  have  your  letter  of  February  7.  1021.  snbinittini'  a  voucher  f«ir 
$7,784.(X)  in  favor  of  tlie  Wal>h  ("oii-trurt  utu  C'oiiij) my.  of  ('hica«ro. 
111.,  as  balance  claimed  to  be  (hie  on  a  contract  for  the  construction 
of  a  laboratory  buihlinjx  at  the  biological  station  at  Fairport,  Iowa, 
with  request  for  a  decision  as  to  whether  you  are  authorized  to  pay 
it  as  rendered.' 

It  is  understood  that  doubt  as  to  your  authority  to  pay  tlio  said 
voucher  arises  becau-e  of  a  j)ossil)Ie  ([uestion  as  to  li(|ui(lat«Ml  (iarna;i'es 
by  reason  of  an  extension  of  time  for  the  complctir)n  of  the  buildin^r 
havino:  been  irranted  subsequent  to  the  expiration  of  the  period  lixed 
for  its  completion  under  the  contract. 

The  recitals  of  the  rontiact.  whicii  was  entered  into  duly  24,  1919| 
that  are  pertinent  to  the  question  raised  are  as  follows: 

♦  ♦  the  said  work  and  all  its  parts  to  be  completed  within 
the  time  specified  in  paragraph  4  ol  tne  *  Conditions'  and  for  the 
amount  stated  herein. 

'*  Second.  The  party  of  the  second  part  covenants  and  agrees  to 
*  p&Ji  or  cause  to  be  paid.  to*the  part^  of  the  first  part,  in  lawful  money 
of  the  United  States,  in  considenition  of  the  herein  recited  covenants 
and  agreementBmade  by  tbe  party  of  tbe  first  part,  tbe  sum  of  eighty- 
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two  thousand  five  hundred  dollars  ($82,500.00),  upon  tlio  prcsonta- 
tion  of  proper  certificates  that  the  services  or  labor  liave  been  satis- 
factorily performed  or  that  the  materials  have  been  satisfactorily 
delivered,  payment  to  be  made  as  provided  in  paragraph  19  of  the 
*  Conditions.' 

"Third.  The  parties  hereto  further  agree  that  this  contract  shall 
not  be  binding  upon  the  United  States  until  it  shall  have  been  ap« 
proved  by  the  Conmiissioner  and  by  the  Secretary  of  Commerce. 

«  *  41  «  *  *  « 

"4.  Tinw  of  CO  triplet  ion. — The  work  shall  be  conunenced  jjroniptly 
upon  receipt  of  notice  of  the  approval  of  the  contract  by  the  Secretary 
of  Commerce,  and  shal]  be  completed  in  all  its  parts  within  300  da]^ 
from  the  date  of  the  receipt  of  such  notice. 

"  5.  Delay — Liquidated  damages. — Time  is  to  be  considered  as  of  the 
essence  of  the  contract,  and  in  case  the  completion  of  said  work  shall 
be  delayed  beyond  the  period  above  stated,  the  Secretary  of  Com- 
merce siiall,  iu  view  of  the  difficulty  of  estimating  with  exactness  the 
damages  which  will  result,  deduct  as  liquidated  damages,  and  not  as 
a  penalty,  twenty-five  dollars  ($25.(X))  for  each  and  every  day  dur- 
ing the  continuance  of  such  delay  and  until  such  work  shall  be  com- 
pleted, and  such  deduction  may  be  made  from  time  to  time  from  any 
payment  due  hereunder:  Provided,  however,  That  where  the  said 
Secretary  is  satisfied  that  such  delay  has  been  caused  by  the  act  of 
Uie  United  States  and  through  no  fault  of  the  eontraetor,  or  by  cir- 
cumstances, including  fire,  water,  and  strikes  of  employees,  beyond 
the  control  of  the  contractor,  then  said  deductions  shall  not  be  made, 
and  such  additional  time  may,  in  writing,  be  allowed  the  contractor 
for  the  completion  of  the  work  as,  in  the  judgment  of  the  said  Secre- 
tary, shall  be  just,  reasonable,  and  proper;  but  such  extension  shall 
in  no  manner  affect  the  rights  and  obligations  of  the  parties  under 
this  contract,  but  the  same  shall  suV)sist,  take  effect^  and  be  enforce- 
able precisely  as  if  the  new  date  for  such  completion  had  been  the 
date  orifrinafly  agreed  upon;  the  decision  of  the  said  Secretary  as  to 
the  existence  of  the  cau.ses  excusing  failure  to  complete  the  work 
within  the  time  required  by  the  terms  of  the  contract,  and  also  as  to 
the  additional  time  which  may  be  allowed,  to  be  final  and  conclusive 
upon  both  parties  to  the  contract. 

•  *  *  •  *  •  * 

^19.  Paymenta. — ^Upon  condition  that  the  contractor  faithfully 
perform  each  and  every  provision  hereof,  payments  will  ]w  made  to 
him  in  the  following  manner:  Ninety  per  cent  of  the  value  of  the  work 
executed  and  actually  in  place,  to  the  satisfaction  of  said  commis- 
sioner, will  be  paid  from  time  to  time  as  the  work  progresses,  the 
said  value  to  be  ascertained  by  the  said  commissioner,  and  10  per 
cent  thereof  will  be  retained  until  the  completion  of  the  entire  work 
and  its  approval  and  acceptance  by  saidT  commissioner,  wln^n  the 
same  shall  be  paid  to  the  contractor:  Provided,  hoirever,  Tliat  no 
payments  hereunder  shall  be  due  to  the  said  contractor  until  every 
part  of  the  work  to  the  point  of  advancement  reached— on  account 
of  which  payment  is  claimed — shall  be  found  to  be  satisfactorily  sup- 
plied and  executed  in  every  particular,  and.  any  and  all  defects  there- 
in remedied  to  the  entire  satisfaction  of  the  said  oommissioDer. 
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Nothing  herein  contained  shall  be  so  construed  as  to  authorize  any 
officer  or  agent  of  the  United  States  to  bind  the  United  States  by 
contract  beyond  the  amount  appropriated." 

It  appears  that  in  compliance  with  the  request,  July  24,  1920,  of 
the  Commissioner  of  Bureau  of  Fisheries  the  contnu  tor  under  date 
August  5,  1920,  stated  in  detail  the  railroad  and  labor  troubles  that 
caused  the  delay  in  the  completion  of  the  contract,  and  under  date 
August  14,  1020,  the  Acting  Commissioner  reeonunended  to  the  Secre- 
tary of  Commerce  an  extension  of  time,  as  follows: 

"Attention  is  respectfully  called  to  the  delay  in  the  completion  of 
the  contract  entered  into  by  the  Walsh  Construction  Co.  on  July  24, 

1919,  for  the  construction  of  the  laboratory  building  at  the  Fairport, 
Iowa,  biological  station.  This  contract  was  approved  by  the  De- 
partment on  August  13,  1919,  and  the  contractor  rqceivcd  notice  of 
this  approval  on  August  14,  1919.  As  the  time  allowed  for  the  com- 
pletion of  this  buihiuig  was  300  days  from  the  day  the  contractor 
received  notice  of  the  approval  of  the  contract  the  final  day  for  its 
completion  falls  on  June  10,  1920.  This  building  was  practically 
completed  and  occupied  by  the  Bureau  on  August  5, 1920. 

"  The  contractor  claims  that  the  delay  of  T)*;  days  was  due  to  unusual 
labor  and  freight  conditions  and  submits  the  inclosed  letter  in  rela- 
tion thereto.  The  suj)erintendent  of  construction  on  this  work  states 
that  the  statements  of  the  contractor  as  to  cause  of  delay  are  correct. 

^As  it  appears  that  this  delay  of  56  days  was  due  solely  to  cir- 
cumstances beyond  the  control  of  the  contractor,  it  is  recommended 
that  an  extension  of  56  days  be  granted  to  and  including  August  5, 

1920,  and  that  no  liquidated  daimiges  be  charged  the  contractor  for 
this  period.'' 

The  recommendation  was  approved  August  17, 1920. 

In  support  of  this  extension  the  Commissioner  of  Bureau  of  Fish-  * 
eriee  cites  the  decision  of  this  office  of  July  16,  1908,  which  involved 
a  like  question  as  to  liquidated  damages  because  of  an  extension  of 
time  granted  the  contractor  by  the  Secretary  of  Commerce  and  Labor 
after  the  expiration  of  the  period  for  the  completion  of  the  work 
under  the  terms  of  the  contract  The  reasoning  there  applied  is  ap- 
plicable to  the  present  case. 

The  Secretary  of  Commerce,  by  approving  the  Commissioner's 
recommendation  for  an  extension  of  56  days,  has  found  that  the 
delay  for  that  period  was  due  to  circumstances  beyond  the  control 
of  the  contractor  and  within  the  meaning  of  the  proviso  of  the 
liquidated  damage  clause  of  the  contract  For  such  delays  as  are 
excusable  under  the  contract  the  right  to  damages  never  accrued  to 
the  Qovemment;  hence  the  action  of  the  Secertary,  although  taken 
after  the  contract  period  for  completion  of  the  work  had  expired, 
did  not  in  that  respect  prejudice  any  rierht  of  the  Government 

Payment  of  the  voudier,  if  otherwise  correct,  is  authorized. 
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There  is  no  authority  of  law  to  furnirii  members  of  the  Naval  Resenre  Foroe 
while  in  attendance  at  drills  with  me<1ical  or  hospital  ti%atmeiit  at  Gov- 
ernment expense  by  einployint:  civilian  physicians  or  hospital  facilities, 
nor  is  there  autliority  of  law  to  reimburse  meuibent  for  medieul  or  hospital 

expense  thus  iruurriMl. 

Assistant  Comptroller  Force  to  the  Secretary  of  the  Navy,  February  15.  1921: 

I  have  your  letter  of  February  3,  1921,  requesting  decision,  as 
.  follows : 

"The  aft  of  1  July,  1918,  provides: 

"'That  the  miiiinium  active  service  required  for  maintaining  the 
efficiency  of  a  member  of  the  Naval  Reserve  shall  be  two  months 
during  each  term  of  enrollment  and  the  attendance  at  not  less  than 
thirty-six  drills  during  each  year,  or  other  ecjuivalcnt  duty.  The 
active  service  may  be  in  one  period  or  in  periods  ol  not  less  than 
fifteen  days  each.' 

"In  view  of  the  above  i)rovision  of  law  re<rarding  attendance  at 
drills  during  each  year,  your  decision  is  requested  as  to  whether  or 
not  this  department  is  authorized  to  furnish  medical  attendance 
and  hospital  care  to  members  of  tlie  Xaval  Reserve  Force  injured 
while  attending  drills,  in  cases  where  it  is  not  pra(  tical)le  to  f  irnisli 
the  medical  attendance  or  hospital  care  by  officers  of  the  Medical 
Corps  or  at  naval  hospitals. 

"  In  many  cases,  members  of  the  Naval  Reserve  Force  attend  drills 
at  places  which  are  too  far  distant  from  naval  hospitals  to  permit 
treatment  therein  for  injuries  sustained  while  attending  drills  re- 
quired by  the  above-quoted  law  and  where  there  are  no  oflieers  of 
the  Medical  Corps  of  the  Navy  present  to  render  medicnl  :if tendance 
if  ne*  essarv.  Is  tliis  (lej)Mi  tnien(  inithorized  to  furnish  mcnilu-r  s  of 
the  Naval  iReserve  1  ui\e,  wiio  may  be  injured  while  in  attendance  at 
such  drills,  with  medical  attendance  or  hospital  care  at  Government 
expense  by  employing  civilian  physicians  or  hospital  facilities;  or 
may  such  memoers  be  reimbursed  for  expenses  incurred  by  them 
for  necessary  medical  attendance  or  hospital  treatment?  " 

The  act  of  July  1, 1918, 40  Stat.,  712,  provides  that : 

Members  of  the  Naval  Reser\^'  Force  when  employed  in  active 
service,  ashore  or  afloat,  under  the  Navy  Department  shall  receive 
the  same  pay  and  allowances  as  received  by  the  officers  and  enlisted 

men  of  the  lJe<i:ular  Navy    *  • 

Enlisted  men  of  the  Navy  are  entitled  to  be  furnished  with  medical 
care  and  treatment  by  the  Government,  and  when  such  care  and 
treatment  can  not  be  furnished  in  kind  by  the  Navy  the  law  authorizeB 
its  |)ro(Mireiiient  from  outside  sources,  the  Government  being  respon- 
sible for  the  expense  thereof,  if  properly  authorized  and  incurred, 
while  the  men  are  in  a  duty  .status.  26  Comp.  Dec,  408.  Men  of  the 
Naval  Reserve  Force,  on  active  duty  in  the  Regular  Navy,  are  en* 
titled  to  the  same  rights  and  privileges. 

The  question  for  determination  is  whether  attendance  at  drills  is 
eqiii\  alent  to  being  on  duty in  contemplation  of  law  govemiDg 
right  to  medical  care  and  treatment.  • 
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The  act  of  August  29,  1916,  39  Stat.,  687,  provided  that  members 
of  the  Nayal  Beaem  Force  might  upon  application  be  assi<:nied  to 
^ active smricc  "  for  purpose  of  instruction  and  training,  and  required 
a  minimum  of  throe  months  of  such  active  service  for  training  (hir- 
ing each  enrollment.  The  act  of  July  1.  1918,  40  Stat,  710,  changes 
the  minimum  active  service  for  training  to  two  months*  active  service 
during  each  term  and  ^'an  attendance  at  not  less  than  thirty -six  drills 
during  each  year."  It  also  provides  that  the  '^active  service*'  thus 
required  may  be  performed  in  periods  of  not  less  than  fifteen  days 
each." 

While  the  act  of  July  1,  1918,  reduces  tho  minimum  active  service 
required  to' two  months,  it  requires,  in  addition  to  such  active  service, 
for  training,  an  attendance  at  not  less  than  thirty-six  drills  in  each 
year  of  the  enrollment. 

The  provision  that  the  "active  service"  may  be  performed  in  i>e- 
riods  of  fifteen  days  each  and  at  any  time  during  the  term,  while  at- 
tendance at  not  less  than  iliirty-six  drills  is  required  during  each  year 
of  the  term,  shows  that  tlie  attendance  at  drills  is  a  distinct  require- 
ment to  be  performed  in  addition  to  the  two  mondis'  u<  tive  service. 

Attendance  at  drills  is  not  active  service  for  whidi  the  law  provides 
the  same  pay  and  allowances  as  received  by  enlisted  men  in  the  Regu- 
lar Navy,  and  therefore  members  while  attending  the  drills  are  not 
in  a  status  of  active  service  or  analogous  to  being  '*  on  duty  "  in  the 
Regular  Navy. 

Accordingly,  you  are  advised  that  there  is  no  authority  of  law  to 
furnish  members  of  the  Naval  Reserve  Force,  while  in  attendance  at 
drills,  with  medical  attendance  or  hospital  care  at  (xovernment  ex- 
pense by  employing  civilian  physicians  or  hospital  facilities:  nor  is 
there  authority  of  law  to  reimburse  members  for  medical  and  hospital 
expenses  thus  incurred. 


.00HT&ACT8  POR  OPERATION  OF  PLANTS— SAVINO  CONTSACIOE  SSLOM. 
LOBS— PREMIUMS  ON  INDEMNITY  BONDS. 

Preniiutii  r»n  an  lTi<lf>n)iiit y  Ix.iifl  tn:i<1o  nf'<'ti«<s;iry  to  olttniii  (hip!ic;ito  of  ti  lost, 
stolen,  or  Ut'stioyetl  ohrck  which  hnd  bwn  Issued  hy  the  (lovcrmuent  In 
paymmit  of  the  varioOR  charges  uader  h  contract  for  operutlun  of  n  plant 
for  the  Government,  U  not  an  ezpenae  Incurred  In  the  performance  of  the 
contract  which  may  be  reimbursed  the  coutrnctor  uuder  a  provision  saving 
the  ctMitnictor  from  nil  Inss  as  the  result  of  jHTfornmnce,  but  such  expense 
is  one  incurred  after  the  contract  has  been  performed. 

Comptrollsr  Warwlek  to  Capt  M.  T.  Icfg,  United  States  Armj,  Vebraary  16, 

1921: 

I  have  your  letter  of  the  7th  instant  suhmittinrr  vouchers  ag^n^gat- 
ing  $69.89  in  favor  of  the  Brooklyn  I'nion  Gas  Company  covering 
cost  of  maintenance  of  toluol  and  light  oil  recover}^  plant  at  its  Nassau 
Works,  but  in  reality  representing  expense  of  premium  paid  by  said 
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company  on  indemnity  bond  to  cover  issuiince  of  duplicate  check, 
and  requesting  decision  wiiether  same  is  properly  payable  under  its 
contract. 

You  state  with  reference  to  the  matter  as  follows: 

"  2.  In  June,  1920,  a  check  in  tlic  amount  of  $3,494.50  was  forwarded 
to  this  contractor,  in  payment  of  v  arious  chargeo  under  the  contracts 
above  listed.  These  contracts  are  all  of  the  same  nature  covering 
the  ooet  of  the  maintenance  of  toluol  and  recovery  plants  at  their  va- 
rious gas  works.  The  check  was  cA-idently  lost  in  the  mail,  and  it  was 
necessary  to  issue  a  duplicate.  This  was  done,  and  this  contractor 
furnished  a  Itond  in  connection  with  the  issuance  of  the  (hiplicate 
check,  on  which  a  premium  was  paid  in  the  amount  of  $69.89.  The 
contractor  is  now  endeavoring  to  get  reimbursement  for  the  premium 
paid,  claiming  that  as  the  contracts  are  on  a  net  cost  basis,  the  ex- 
pense is  properly  chargeable  to  the  United  States. 

"3.  The  attached  copy  of  contract  G  1503-433  E,  coverinpr  the  con- 
tractor's Nassau  Works,  is  transmitted  for  your  information  because 
it  is  similar  in  all  respects  to  the  other  contracts  involved,  the  others 
merely  covering  the  various  gas  works,  so  that  an  opinion  passed  on 
the  attached  will  also  hold  on  the  other  contracts.*^ 

Your  doubts  about  the  payment  arise  because  of  stipulations  in  the 
contract  entered  into  June  27, 1919,  between  the  Brooklyn  Union  Gas 
Company  and  the  United  States,  represented  by  Lieut.  CoL  R.  H. 
Hawkins,  Ordnance  Department,  United  States  Army,  for  the  oper- 
ation and  maintenance  of  a  toluol  and  light  oil  recovery  plant  at  556 
Kent  Avenue,  Brooklyn,  New  York,  which  contract  superseded  a  pre- 
existing one,  to  the  effect  that  the  contractor  shall  be  reimbursed  by 
the  United  States  for  all  costs,  charges,  and  expenses  incurred  by 
it,  or  which  it  may  hereafter  be  obliged  to  incur  or  pay,  to  the  end 
that  the  contractor  shall  not  sustain  any  loss  as  the  result  of  the  per- 
formance of  this  oontmct  or  of  the  original  contract  or  the  operation 
of  the  plant. 

The  expense  incurred  for  premiiim  on  indemnity  bond  made  neces- 
sary to  obtain  a  duplicate  of  the  lost,  stolen,  or  destroyed  check  which 
had  been  issued  in  payment  of  the  various  charges  under  the  contract 
was  not  an  expense  incurred  in  the  performance  of  the  contract,  bat 
•  rather  one  incurred  after  the  contract  had  been  performed.  It  is  not 
an  expense  for  which  in  my  opinion  the  contracts  authorise  reim- 
bursement, and  you  are  advised,  therefore,  that  payment  of  the  voudi- 
ers  submitted  to  you  is  not  authorized. 


TBAVEL  ALLOWANCE— NAVY,  ENLISTED  KEH. 

Where  an  enlisted  man  of  the  Navy  is  discharged  or  extends  his  en!lstm«it  In 
a  foroi;:u  port  from  whlcli  It  la  practiool)le  to  i>erforui  travol  to  his  home 
or  place  of  enlistuient  over  a  tlirect  and  usually  traveletl  land  route,  aud 
it  Is  the  shortest  usually  traveled  route,  his  travel  allowance  should  1* 
cofupated  over  mch  land  route.  (27  Comii.  pec.»  080,  dlstlugaialieiL) 
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Assistant  Comptroller  Force  to  the  Secretary  of  the  Navy.  February  16,  1921: 

I  have  your  letter  of  Feliruary  7,  1921,  referriiii;  for  dei-ision  the 
question  presented  bv  Lieutenant  Edward  F.  Ney  (S.  C),  Uiiito<l 
States  Navv,  relative  to  method  of  coniputin«r  distanre  for  payiiuMit 
of  travel  allowance  in  ease  of  a  man  whose  extension  of  enlistment 
became  effective  while  the  vet-sel  on  vvliich  he  was  serving  was  in  a 
foreign  port. 

The  specific  case  presented  is  that  of  H.  C.  Ahaya,  Wr.  Ck.  United 
States  Navy,  who  was  <ervinfr  on  the  U.  S.  S.  Taioma  at  Mazntlan, 
Mexico,  when  his  enli>tment  expired  on  Decemlier  12.  1920,  and  an 
extension  for  one  vear  became  effective.  It  is  stated  tliat  there  is 
a  reirnlar  line  of  steamers  which  carry  passen<j:crs  from  Mazatlan, 
Mexico,  to  San  Francisco,  California;  also,  that  there  is  direct 
pas.senger  train  service  over  the  Southern  Pacific  from  Mazatlan, 
Mexico,  to  Notrales.  Arizona.  The  (juestion  is  whether  the  travel 
allowance  due  Abaya  should  be  computed  from  Mazatlan,  Mexico, 
to  the  place  of  enlistment,  Norfolk,  Virginia,  or  from  San  Fran- 
cisco, California,  to  Norfolk,  Virj^inia. 

In  27  Comp.  Dec.,  5;^9,  it  was  held  that  when  an  enlistment  is  ex- 
tended while  the  vessel  on  which  the  man  is  servin<r  is  in  a  foreij^'u 
port  the  computation  for  travel  allowance  should  be  based  on  the 
nearest  port  in  the  United  States  to  which  the  man  could  be  fur- 
nished transportation  from  the  foreign  port  via  a  refjular  line  of 
merchant  steamers.  That  holdinf;  contemplated  a  situation  where 
sea  travel  was  actually  ne<essary.  and  was  not  meant  to  apply  in 
cases  where  sea  travel  is  not  necessarily  involved. 

Travel  allowan(  e  is  based  on  the  (iovernment's  obliiration  to  re- 
turn a  man  bei.n<^  dischar^red  to  the  place  of  his  enlistmt  nt  or  to 
his  home  as  he  may  choose,  and  the  computation  of  such  allowance  is 
restricted  by  the  conditions  and  circumstances  aiTecliug  an  actual 
performance  of  the  travel  involved. 

Since  the  allowance  of  five  cents  |>er  mile  for  the  land  travel  in- 
volved, as  provided  in  the  act  of  February  28.  1919.  40  Stal..  1203, 
is  not  restricted  to  travel  within  the  United  States,  I  am  of  opinion 
that  where  the  man's  enlistment  is  extended  in  a  forei<rn  port  from 
-  which  it  is  practicable  to  perform  travel  to  his  home  or  place  of  en- 
listment over  a  direct  and  usually  traveled  laiul  route  and  i(  is  the 
shortest  usually  traveled  route,  his  travel  allowance  should  be  com- 
puted over  such  route. 

Accordingly,  you  are  advised  that  in  the  case  presented  the  law 
authorized  payment  to  Abaya  of  travel  allowance  computed  on  the 
shortest  usually  traveled  route  from  Mazatlan,  Mexico,  to  Norfolk, 
Virginia. 
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XBATB  OV  ABSnrOB^&AILWAY  VOBTAL  OLIBU. 

Where  fbe  dutiee  of  a  railway  postal  clerk  remain  unperformed  dnrlns  Mi 
absence  on  account  of  stckness  or  are  otherwise  performed  wlthoat  expense 

to  the  Government,  and  the  dork  complies  with  all  the  requiremtots  of  the 
regulations  relative  to  furnishing  a  substitute  during  his  absence,  he  is 
entitled  to  leave  of  absence  with  pay  as  provided  by  the  act  of  March  1, 
1909,  35  Stat.,  667. 

Bsdsion  by  Comptroller  Warwick,  February  17,  19S1: 

J.  M.  (lillespie  applied  January  3,  1921,  for  a  revision  of  the  action 
of  the  Auditor  for  tlie  Post  OfTice  Department  in  disallowing  by  cer- 
tificate No.  5998,  dated  May  12,  1920,  his  claim  for  the  amount  de- 
ducted from  his  pay  as  a  railway  postal  clerJc  on  account  of  absence 
due  to  sickness  in  October,  1918. 

The  auditor  disallov.ed  the  claim  for  reasons  stated  as  follows: 

The  Postmaster  General  has  not  prescribed,  unrh^-  the  discretion 
given  him  by  the  act  of  Conj^ress  approved  Mar.  1,  1909,  85  Stat.,  GOT, 
any  re*julations  under  which  sick  leave  of  absence  witli  pay  may  bi* 
allowed  railway  postal  clerks  when  substitute  clerks  have  not  been 
employed  to  protect  their  runs  and  further  has  not  approved  this 
claim  for  refund." 

The  provision  in  the  act  of  March  1,  1909,  on  which  this  claim  is 
based  reads: 

"That  the  Postmaster  General  may  hereafter,  in  his  discretion, 
under  such  regulations  as  he  may  provide,  allow  a  cleric  who  is  sick 
leave  of  absence  with  pay,  his  duties  to  be  performed  without  expense 
to  the  Government  durin^r  the  period  for  which  he  is  granted  leave, 

not  exceeding  thirty  days  in  any  fiscal  year." 

Section  1660  of  the  Postal  Laws  and  Begulations  of  1913,  provides: 

"  Leave  of  absence  with. pay  for  a  period  not  exceeding  80  days  in 

any  fiscal  year  may  be  granted  a  clerk  on  account  of  sickness.  a> 
infiicated  b}'  physician's  certificate;  the  clerk  to  furnish  a  suitable 
and  competent  substitute  at  his  own  expense  to  perform  his  thities 
during  the  time  he  is  absent.  The  employment  of  a  substitute  by  a 
clerk  who  is  sick  and  the  terms  thereof  shall  be  evidenced  by  a  memo- 
randum in  writing,  si^ed  by  all  the  parties  concerned,  which  shall 
be  filed  with  the  division  superintendent  or  chief  clerk,  and  the  divi- 
sion superintendent  >hall  notifv  the  payinpr  postmaster  of  the  sub- 
stance of  such  memorandum.  The  })ayin<^  postmaster  will  withhold  . 
settlement  for  the  period  in  question  from  the  clerk  granted  such 
leave  until  the  postmaster  has  satisfactory  evidence  that  the  terms  of 
the  agreement  have  been  fulfilled,  and  will  take  the  clerk's  receipt 
for  the  full  amount  of  his  salary  during  the  period  covered  by  tne 
leave." 

From  evidence  submitted  by  the  claimant  in  this  case  it  appears 
that  the  established  procedure  authorized  or  sanctioned  by  the  Post 
Office  Department,  for  obtaining  a  substitute  for  performing  the 
duties  of  the  clerk  who  is  absent  on  account  of  sickness,  was  for  the 
sick  olerk  to  notify  his  chief  clerk  of  his  inability  to  take  his  run  on 
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account  of  sickness  and  for  the  chief  clerk  thereupon  to  en^ge  a 
substitute  to  take  the  run.  This  was  the  recognized  procedure  in  . 
October,  1918,  when  the  present  claim  arose  and  there  appears  to  be 
no  doubt  that  the  claimant  complied  with  said  procedure  by  giving 
ample  notice  to  his  chief  clerk  and  afterwards  establishing  the  fact 
tliut  his  absence  was  due  to  sickness. 

I  do  not  think  the  fact  that  the  chief  clerk  was  unable  to  obtain  a 
•  substitute  can  operate  to  deprive  the  sick  clerk  of  his  right  under  the 
law  to  leave  with  pay  during  the  period  of  his  al  ienee  on  account 
of  sickness.  The  law  provides  that  his  duties  during  the  period  of 
his  absence  shall  be  performed  without  expense  to  the  Government. 
Therefore,  if  a  substitute  is  employed  the  amount  paid  to  the  sub- 
stitute is  a  proper  char«re  a<^ainst  any  pay  otherwise  due  to  the  sick 
clerk.  But  if  his  duties  remained  unperformed  until  his  return  or 
were  otherwise  performed  without  expense  to  the  Government,  the 
saving  inures  to  the  benefit  of  the  sick  clerk  and  no  deduction  from 
his  pay  by  reason  thereof  is  authorized. 

In  the  case  here  presented  it  does  not  appear  that  the  Government 
incurred  any  expense  incident  to  the  performance  of  claimant's  duties 
during  the  period  of  his  absence  on  account  of  sickness  and,  since  he 
did  all  that  was  required  of  him  under  the  recognized  practice  in 
existence  at  that  time  relative  to  the  employment  of  a  substitute  in 
his  stead,  I  am  of  opinion  that  he  is  entitled  under  the  law  to  pay  for 
the  period  of  his  absence. 

The  auditor  has  reported  that  the  total  amount  deducted  from 
claimant's  pay  on  account  of  the  absence  in  question  is  $32.14. 

For  reasons  herein  stated,  the  action  of  the  auditor  in  disallowing 
the  claim  is  reversed. 


0?  BAaOAOI— DBPBVDEHTS  OV  VATAl  OVYICBBS. 

The  limit  of  cost  of  the  transportation  of  dcpendentis  of  naval  officers  ordered 
to  make  a  permaneDt  cban^  of  station,  ander  aectlon  12  of  the  act  of 
Hay  18,  19S0,  41  Stat,  004,  la  the  cost  of  the  ticket,  and  no  transportatloa 
of  personal  ba^gnge  Is  autliori/.Hl  In  Cf>nuection  therewith  except  that 
which  may  be  covered  by  the  ticket  furnished  on  transixtrtatlon  request 

GomptroUer  Warwtok  to  the  Seeretavy  of  the  Bavy,  Bebrvary  18, 1881: 

By  your  reference  of  the  10th  instant  my  decision  is  requested  of 
questions  presented  by  you  as  follows: 

"  Whether  or  not  this  department  is  authorized  to  advance  funds 
to  pav  the  necessary  cfaaiges  for  transfer  of  baggage  when  the  trans- 
fer OT  baffsage  is  not  covered  by  a  ticket  furnished  on  transportation 
request.  In  the  interest  of  econoiny  and  the  simplification  of 

records,  the  advance  of  funds  to  cover  such  oxponsp«  is  desirable; 
but,  if  an  advance  of  funds  is  not  authorized,  your  decision  is  re- 
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quested  ts  to  whether  rehnbursaiieiit  siay  be  made  for  sneb  ex- 
penses when  incurred  by  the  wife  or  dependent  children  of  officers 
or  men  who  have  been  ordered  to  make  a  permanent  change  of 
station." 

Section  12  of  the  act  of  May  18,  1920,  41  Stat.,  604,  entitled  ''An 
act  to  increase  the  efficiency  of  the  commissioned  and  enlisted  per- 
sonnel of  the   ♦   *   ♦   Nayy  *   *   *"  provides: 

"That  hereafter  when  any  commissioned  officer,  noncommissioned 
officer  of  the  parade  of  color  sergeant  and  above.  includin«x  any  non- 
commissioned officer  of  the  Marine  Corps  of  correspond in^r  <rrade, 
warrant  officer,  chief  petty  officer,  or  petty  officer  (first  class),  having 
a  wife  or  dependent  child  or  children,  is  ordered  to  make  a  permanent 
clian^re  of  station,  the  United  States  shall  furnish  transportation  in 
kind  from  funds  appropriated  for  the  transportation  of  *  *  * 
tlie  Xa^\y.  *  *  *  to  his  new  station  for  the  wife  and  dependent 
child  or  children:    •    *  *** 

In  reply  to  your  question  yon  are  advised  (1)  that  an  advance  of 
public  funds  as  sufjgested  by  you  is  not  authorized  and  (2)  that  the 
act  of  Miiy  18,  1920.  make  no  provision  for  the  payment  of  expenses 
incident  to  the  transfer  of  personal  bap^firage  where  the  transfer  is  not 
covered  by  a  ticket  furnished  on  transportation  request.  The  limit 
of  cost  of  the  transportation  to  be  furnished  is  the  cost  of  the  tic]c(^t 
and  no  transportation  of  bagfjage  is  authorized  except  that  which 
may  be  covered  by  tlie  ticket  furnished.  Any  additional  charge  for 
transfer  of  baggage  through  or  across  New  York  must  be  borne  by 
the  person  to  whom  the  transportation  is  given. 


SETTLEMENT  OF  CLAIMS  BETWEEN  UNITED  STATES  SHIPPING  B0A2D 
EMEKOENCY  ^'LEET  COEPO&ATION  AJUD  UNITED  STATES  QEAIN  COR- 
FOBATIOir. 

The  Secretary-  of  the  Treasury  having  l>cen  directed  by  Congress  to  cause  an 
audit  to  be  made  of  tbe  flnandal  transactions  of  the  United  States  Ship- 
ping Board  Bmersenc7  Fleet  Ck»rporation,  the  Auditor  for  the  State  and 

0th Departments,  designated  by  the  Secretary  of  the  Treasury,  ha» 
Jurisdiction  to  dotornilne  and  settle  claitus  of  tlx'  Emergency  Fleet  Oor- 
poratioii  nKUinst  tli<*  United  States  Oralii  rorjujintion. 
Ciainis  arising  under  the  uijpropriutiou  "European  FihjJ  Relief,  1910."  provided 
by  the  act  of  February  25,  1019.  40  Stat,  1161,  through  the  United  Statee 
Grain  Oorporatton.  are  properly  subject  to  determination  and  eettlenient  br 
the  aoconntlng  offlcen  of  the  Treasury. 

Decision  by  Comptroller  Warwick,  February  18,  19tl: 

The  Auditor  for  the  State  and  Otlier  I)ej:»artments  submitted  a 
decision  by  him,  February  8.  1921.  for  api)roval,  disa])proval,  or 
modification  as  an  original  construction  of  a  statute  that  his  office 
was  without  jurisdiction  to  entertain  a  claim  of  the  United  States 
Ship])in<:  Board  Kmerfrency  Fleet  Curporalion  uguiiiiit  the  UnileU 
States  Gruiu  Curporutiuu. 
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The  Emer^rency  Fleet  Corporation  is  a  chartered  corporation  nnder 
authority  of  the  act  of  Septciiiher  7, 191G,  31)  Stat.,  731.  Hy  executive 
orders  of  July  11,  11) IT,  and  December  3,  1918,  the  President  dele- 
trated  to  this  corporation  certain  powers  ^iven  him,  and  by  virtue 
thereof  it  draws  for  its  purposes  upon  the  emert^ency  shippia^'  fund, 
which  arises  out  of  appropriations  made  from  time  to  time.  The 
(hain  Corporation  is  a  chartered  corporation  under  authority  of 
the  act  of  Aucfust  10.  1017.  40  Stat.,  281.  and  the  executive  orders 
made  in  pursuance  thereof,  xVugust  14,  1917,  and  May  14,  1919. 
Neither  of  these  corporations  renders  accounts  to  the  auditor  under 
a]jpropriations  the  same  as  (iovernment  afzencies  are  pfenerally  re- 
quired to  do.  The  moneys  turned  over  to  the  Emi'r«rency  Fleet 
Cori)oration  were  authorized  at  tirst  to  be  expended  as  its  other 
moneys  were  expended,  but  subsequently  the  Secretary  of  the 
Trea-ury  was  directed  to  cause  an  audit  to  l)e  made  of  its  financial 
transactions  under  rules  and  reprulations  prescribed  by  him.  Act 
July  1,  1918,  40  Stat.,  0.51.  Under  tiie  reguhitions  prescribed,  the 
Auditor  for  the  State  and  Other  Departments  receives  and  examines 
the  accounts  of  the  Kniei  <:ency  Fleet  Corporation  and  reports  his 
findings,  but  makes  no  rertificate  in  connection  therewith  for  enter- 
ing upon  the  books  of  the  Treasury  Department,  as  is  done  in  the 
audit  of  other  accounts.  Tlie  reason  for  this  dilFerence  is  that  the 
funds  received  by  the  Enier<:oiuy  Fleet  Corporation  are  not  made 
by  advances  with  accountability  under  appropriations  as  in  the  other 
accounts. 

This  latter  fact  exists  also  as  to  the  Grain  Corporation.  Its 
moneys  ori<jfinally  arose  out  of  tlie  subscription  of  the  United  States 
to  its  capital  stock  under  the  aj)[)rojiriation  provided  to  the  Presi- 
dent for  the  national  security  and  defense,  by  reason  of  which  it 
renders  no  account  for  settlement  by  a  Treasury  auditor.  The  claim 
out  of  which  the  present  question  arises  has  no  direct  relation,  how- 
ever, to  the  appropriation  under  which  the  Grain  Corporation  was 
organized,  as  will  be  shown  further  on.  The  fact  alone,  of  there  being 
no  direct  accountability  l)y  the  (irain  (Corporation  under  an  appro- 
priation, does  not  prechide  a  hnding  by  the  auditor  as  stated  by  him. 
Where  there  have  been  transactions  between  two,  one  of  which  is  a 
Government  agency,  the  proper  auditor  has  jurisdiction  over  claims 
arising  out  of  such  transactions.  The  jurisdiction  in  such  cases  arises 
under  the  provisions  of  section  236,  Revised  Statutes,  to  settle  claims 
bv  or  against  the  United  States.  The  accounts  of  the  (rovemment 
agency  being  under  the  auditor,  its  claims  against  the  other  may  be 
settled  and  a  charge  raised  against  the  other  upon  the  books  of  the 
Treasurj^  even  though  there  may  be  no  appropriation  as  to  that  other ; 
and  if  there  should  be  any  moneys  due  that  other  by  the  United  States 
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on  any  other  acoonnt,  the  payment  of  such  moneys  may  properly  htt 
witliheld  for  satisfaction  of  the  charge  raised. 

The  daim  before  the  auditor  is  reported  to  arise  ont  of  a  shipment 
of  grain  by  the  Grain  Corporation  for  the  use  of  the  American  relief 
administration.  The  ship  carrying  the  grain,  the  MptUe^  was  op- 
erated for  the  Fleet  Corporation,  and  the  freight  charges  amounted 
to  $3 1 1 ,360.81,  of  which  75  per  cent,  or  $233,520.61,  is  reported  to  have 
been  paid,  it  having  been  the  practice  of  the  Grain  Corporation  to 
pay  75  per  cent  only  of  such  charges.  What  the  exact  arrangement 
was  as  to  this  between  the  two  corporations  does  not  appear  and 
should  be  ascertained  by  the  auditor  in  connection  with  the  claim  be- 
fore him.  The  Fleet  Corporation  claims  the  remaining  25  per  cent, 
$77,840.20,  because  the  Mystic  was  sold  while  at  sea,  and  as  a  part 
of  the  sale  the  freight  earnings  were  assigned  to  the  purchaser — the 
Shawmiit  Steamship  Co.;  and  the  purchaser  has  requested  that  these 
freiirht  earnings  be  credited  on  the  purchase  price  of  the  Myotic  and 
of  the  Ipswich,  another  vessel  purehnsed  by  it.  Layin^r  aside  all  else 
that  has  been  discussed,  tliere  is  suflieient  here  iov  the  auditor  to  con- 
sider the  claim  as  one  in  fact  of  the  Fleet  Cor})()rati()n  the  eventual 
liquidation  of  which  is  as  a  claim   under  the  appropriation  for 

Kuropean  food  relief,  1919."  provided  by  the  act  of  Fel)ruarv  25. 
1919,  40  Stat.,  1161,  it  being  understood  this  is  the  appropriation 
under  w  hich  tlie  75  per  cent  of  the  freight  charges  were  paid  through 
the  Grain  Corporation. 

The  decisi()n  of  the  auditor  is  disapproved  and  settlement  of  tlie 
claim  should  be  made  accordingly. 


RATION  ALLOWANCE— ACTING  ASSISTANT  BURGEONS  OF  THE  NAVY. 

Acting  assistant  surgeons  of  tbe  Navy  are  not  entitled  to  ration  allowance  white 
on  sea  duty. 

Oedfioa  liy  Assistant  Comptroller  Voree,  February  19, 19S1: 

Lieutenant  Benjamin  G.  Baker  (M.  C),  United  States  Kavy,  ap- 
plied Octoher  25, 1920,  for  revision  of  the  action  of  the  Auditor  for 
the  Navy  I)(  partment  in  disallowing  by  settlement,  case  No.  119171, 
dated  October  16, 1920,  claim  for  $38.80  ration  allowance  from  March 
26, 1918,  to  June  80, 1918. 

By  the  act  of  May  4, 1898, 30  Stat,  380,  the  President  was  author- 
ized to  appoint  for  temporary  service  twenty-five  acting  aspistant 
surgeons,  who  shall  have  the  relative  rank  and  compensation  of  as* 
sistant  surgeons.^  When  that  act  was  passed  assistant  surgeons  ui 
the  Navy  were  entitled  to  commutation  of  rations  while  on  sea  duty« 
but  by  the  Navy  personnel  act  of  March  3,  1899,  30  Stat,  1007,  the 
pay  and  aUowanoes  of  officers  of  the  line,  Medical  and  Pay  Corps 
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were  assimilated  to  that  of  officers  of  correspondiog  rank  In  the  Army. 
Sinoe  officers  of  the  Army  were  not  entitled  to  a  ration  allowance 
assistant  surgeons  in  the  Navy  on  and  after  Biarch  8, 1889,  were  not 
entitled  to  a  ration  allowance  while  on  sea  duty.  However,  the 
decisions  of  this  office  held  that  the  act  of  BCarch  8,  1899,  did  not 
affect  acting  assistant  surgeons  hut  that  they  were  entitled  to  the 
same  compensation  that  assistant  surgeons  were  entitled  to  on  May  4^ 
1898,  and  therefore  were  entitled  to  commutation  of  rations  when 
attadied  to  and  doing  duty  on  board  a  seagoing  yesseL  10  Comp. 
Dec.,  220,  and  16  tJ.,  795. 

The  Supreme  Court  in  Plummer  y.  Uniied  States^  224  U.  S.,  187, 
•  held  that  the  pay  of  acting  assistant  surgeons  as  assimilated  to  the 
pay  of  assistant  surgeons  by  the  act  of  May  4,  1898,  was  affeeted  by 
subsequent  acts  affecting  the  pay  of  asfristant  surgeons  in  the  Nayy, 
and  that  the  pay  of  an  acting  assistant  surgeon  is  the  pay  to  which 
an  assistant  surgeon  is  entitied  when  the  service  of  the  acting  assistant 
surgeon  was  rendered. 

Following  the  decision  in  the  Phtmmer  case  this  office  held  in  de- 
cision dated  June  10, 1912, 18  Comp.  Dec,  967,  that  acting  assistant 
surgeons  of  the  Navy  are  entitled  to  the  same  pay  and  allowance  to 
which  assistant  surgeons  of  the  Navy  are  entitled.  Since  assistant 
surgeons  of  the  Navy  are  not  entitled  to  rations  while  on  sea  duty 
it  follows  that  acting  assistant  surgeons  of  the  Navy  are  not  entitied 
to  such  allowance  while  on  sea  duty. 

The  action  of  the  auditor  is  affirmed. 


IILABSPOSIAnOJi  OF  MAIIr— COICPSHSATZOH  TO  CA&aiE&S. 

The  ivovMon  in  the  ngnlatlona  ot  the  Interstate  Ck>mmeroe  Oommission  for 

lncrcas«Ml  compensation  to  separately  operated  railroads  not  exceeding 
100  miles  in  length  for  carrying  United  States  mail  Is  In  conformity  witii 
the  act  of  July  28.  1910,  39  Stat.,  429,  which  authorizes  the  commissi«ni 
to  make  such  classiflcation  of  railroads  as  may  be  Just  and  reasonable, 
and  where  Just  and  eqoitable  to  fix  general  rates  applicable  to  all  carriers 
in  the  same  dassiflcatloD. 
Where  the  facts  disclose  that  the  administrative  organization  of  a  railroad 
not  exceeding  KM)  miles  in  leTjgtli  is  practically  identical  with  that  of  a 
larger  railroad  system  with  which  It  Is  connected,  such  short  line  railroad 
is  not  a  "separately  operated  railroad"  within  the  meaning  if  the  regula« 
ttoos  of  the  Interstate  Gonuneree  Commission,  issoed  pnrsaant  to  ttw  act 
of  July  28»  1916,  80  Stat,  420,  authorising  increased  compensation  for 
carrying  United  States  mail  to  roads  sot  exceeding  100  miles  in  length 
when  operated  separately. 

Comptroller  Wanriek  to  the  Vottauwter  Oeaeral,  Vehraary  19,  19ils 

I  liave  your  letter  of  December  80,  1920,  requesting  decision  as 

to  basis  of  payment  for  the  transportation  of  mail  over  the  Bridgton 

A  Saco  Biyer  Bailroad  and  the  Chicago^  Memphis  A  Gulf  Bailroad, 
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the  quesdon  presented  being  wh^her  the  former  is  a  separately 
operated  railroad  from  the  Maine  Central  Railroad  and  the  latter  is  a 
separately  operated  railroad  from  the  Illinois  Central  Bailroad. 
The  act  of  July  28, 1916,  39  Stat.,  429,  provides  that— 

**The  Interstate  Commerce  Commission  is  hereby  empowered  and 
directed  as  soon  as  practicable  to  fix  and  determine  from  time  to 
time  the  fair  and  reasonable  rates  and  compensation  for  the  trans- 
pnitinii  of  siH'b  mnil  matter  l)V  railway  rommon  rari'iers  and  the 
service  connected  tlierewitb.  i)icscril)iii^  the  iiietliod  or  metliods  bv 
weight,  or  space,  or  botli,  or  otherwise,  for  ascertaining  sucli  rate 
or  compensation,  and  to  publish  the  same;  and  orders  so  made  and 
published  shall  continue  m  force  until  changed  by  the  commission 
after  due  notice  and  hearing. 

"In  fixinf^  and  determining  the  fair  and  reasonable  'ates  for 
such  service  the  comnii.ssion  shall  consider  the  relation  cxistinj; 
between  tlie  railroads  as  public  service  corporations  and  the  Govern- 
ment, and  the  nature  of  such  service  as  distingutshedt  If  there  be  a 
distinction,  from  the  ordinary  transportation  business  of  the  rail- 
roads. 

«  *  •  *  «  4>  * 

"For  the  purpose  of  determining  and  fixing  rates  or  compensation 
hereunder  the  commission  is  authorized  to  make  such  classitication 
of  carriers  as  may  be  just  and  reasonable  and,  where  just  and 
equitable,  fix  general  rates  applicable  to  all  carriers  in  the  same 
cuiBsification. 

*****  4>  «t 

"At  the  conclusion  of  the  hearing  the  commission  shall  establish 
by  order  a  fair,  reasonable  rate  or  compensation  to  be  received, 
at  such  stated  times  as  may  be  named  in  the  order,  for  the  transfK)rta- 
tion  of  mail  matter  and  the  service  connected  therewith  *  * 

The  Interstate  Commerce  Commission,  after  exhaustive  research 
and  consideration  of  the  question  of  proper  rates  to  be  allowed  for 
the  transportation  of  mail,  decided  December  23,  1919,  No.  9200,  56 
I.  C.C.I,  77: 

"That  the  space-basis  system  inaugurated  under  authority  of  the 
act  of  July  28,  191G,  39  Stat.,  412,  425^31,  shall  be  continued  as 
herein  modified  and  be  extended  to  all  mail  routes ;  and  that  the  Post- 
master General  shall,  on  or  before  Mm  cl^  1, 1920,  place  on  the  space 

basis  the  routes  now  paid  on  the  weight  basis. 

"That  the  initial  and  terminal  allowances  permitted  in  the  act 
shall  bo  canceled  and  abolished,  payment  in  lieu  thereof  being  in- 
cluded in  the  rates  hereinafter  prescribed." 

Then,  after  specifying  rates  for  the  different  units  of  service,  made 
the  following  provision : 

"  For  separately  operated  railroads  not  exceeding  100  miles  in 
length,  and  not  less  tlian  50  iiiiles  in  len^'-th,  20  per  cent  additional 
to  the  above  rates;  and  separately  operated  railroads  less  than  .'>0 
miles  in  length,  50  per  cent  additional :  Provided^  That  the  minimum 
payment  on  any  mail  route,  oyer  any  part  of  which  mail  is  trans- 
ported not  less  than  six  days  a  week,  shall  be  $50  per  mile  per  annum.** 
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This  provision  for  increased  compensation  to  separately  operated 
railroads  not  exceeding  100  miles  in  length,  appears  to  be  in  ccm- 
formity  with  the  provision  of  the  act  of  July  28, 1916,  whicli  author- 
izes the  Interstate  Commerce  Commission  to  make  such  classifica- 
tion of  railroads  as  ma\'  be  just  and  reasonable,  and  where  just  and 
equitable  to  lix  general  rates  applicable  to  all  carriers  in  the  same 
classification. 

Each  of  these  roads  beinjz;  less  than  100  miles  in  length,  the  question 
whether  they  are  embraced  within  the  classification  of  ukuI^  for 
wliich  the  hifrher  rate  is  authorized  is  dependent  upon  the  fact  whether 
they  are  separately  operated. 

In  your  letter  of  submission  you  ninln-  tliv  following:  statement : 

"In  determining;  whether  short  lines  are  sepiuntcly  operated  and 
entitled  to  th§  higher  rates  specified  for  *  separately  operated  rail- 
roads '  it  is  found  mm  tiie  ayailable  reports  in  the  case  of  the  Bridg- 
ton  &  Saco  Eiver  Eailroad  that  the  officials  of  the  road  are  as  follows: 

"  Morris  McDonald,  president. 

"  D.  C.  Douglas,  vice  president. 

"G.  S.  Hobbs,  vice  president. 
■  **  A.  P.  .Foss,  comptroller. 

**  W,  W,  Tirrellf  general  auditor, 

"  L.  M.  Patterson,  treasurer. 

A.  Crosby y  general  manager. 

"  The  officials  of  the  Maine  Central  Railroad  are  identical,  with  the 
exception  of  the  general  auditor  and  "general  manager. 

"  In  the  case  ofthe  Chicajjo,  Memphis  &  Gulf  Kailroad,  the  officials 
of  the  road  are  given  as  follows : 

«  O.  H.  MarUb  am,  president. 

^  O.  M.  Kittle,  senior  vice  president. 

"  J.  L.  Beven,  asst.  to  senior  V.  P. 

**  L.  W.  Baldwin  J  vice  president. 
•  **  F.  B.  Bowes,  vice  president. 

**  M.  P.  Blauvelt,  vice  president. 

^  A.  E.  Olift,  general  manager. 

^  J.  F.  Porter&ld,  gen.  supt  of  transportatioii. 

"  J.  M.  Egan,  gen.  supt. 

**  C.  R.  Young,  supt. 

**1),  W.  Lonfrstreet,  ti  aHic  manager, 

**  J.  Hattendorf,  gen.  freight  agent. 

**  W.  H.  Brill,  gen.  passenger  agent. 

^R.  J.  Carmichael,  asst.  gen.  passenger  agent. 

**  W.  D.  Beymer,  comptroller. 

"  J.  L.  East,  car  acct. 

"  O.  F.  Nau,  local  treasurer. 
All  of  those  officials  are  shown  to  hold  the  same  official  positions 
with  the  Illinois  Central  Railroad. 

Your  decision  is  reouested  as  to  whether  these  roads  (each  being 
leas  than  100  miles  in  length  and  other  than  the  question  of  *  sep- 
arate administrative  organization'  appearing  to  be  separately  op- 
erated) are  entitled  to  the  rates  specified  for  ^separately  operated 
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railroads '  not  exceeding  100  miles  in  length  so  far  as  a  *  separate  ad- 
ministrative organization '  is  concerned,  as  coming  within  the  defini- 
tion given  by  tne  Interstate  Commerce  CommisBion." 

Upon  the  statements  presented  in  your  submission  it  does  not  ap- 
pear that  the  railroads  indicated  are  "separately  operated"  in  ac- 
cordance with  the  classification  of  the  Interstate  Commerce  Commis- 
sion and  you  are  therefore  not  authorized  to  make  payment  to  said 
roads  at  the  increased  compensation  authorized  for  separately  op- 
erated railroads. 

The  claim  of  any  such  roads  will  be  settled  by  the  auditor  in  ac- 
cordance with  the  facts  as  established  in  each  particular  case. 


wnRAL  rnxmnoM  ov  ubohabobb  ioldxsbs. 

There  Is  no  appropriation  iindor  tho  jiiristllction  of  the  Bureau  of  War  R!A 
Insurance  for  the  payment  of  funeral  expenses  of  a  discharged  soldier  who 
dies  while  under  the  care  of  tb%  Public  Health  Sendee  prior  to  tibe  liacal 
year  which  began  July  1,  1020,  bat  sneh  expenaea  are  property  payabli^ 
within  limitations  fixed  by  law,  by  the  Public  Health  Service. 

Auistant  Comptroller  Foree  to  William  H.  Holmes,  diibursing  clerk,  Bureau  of 
Wai  Xltic  iMiinaMe,  Vebmary  19, 19tl: 

I  have  your  letter  of  January  19, 1921,  as  follows : 

"  There  is  submitted  herewith  voucher  in  favor  of  Stanley  Stubeda, 
approved  for  $112.73  as  payable  from  the  appropriation  ^l^lilitary 
&  Kaval  Compensation,'  which  has  been  presented  to  me  for  payment 
This  voucher  includes  various  items  incident  to  the  transportation 
and  burial  of  tho  l)0(ly  of  John  Stubeda,  a  former  soldier,  who  died, 
after  discharge,  at  the  Minnesota  State  Sanatorium,  Walker,  Min- 
nesota. 

"  In  a  decision  dated  February  19. 1919,  your  ollice  held  that  under 
a  proper  recrulation  payment  could  be  made  of  reaaonable  and  neces- 
sary expense  of  transporting  to  his  home  the  body  of  a  person  who 
has  died  away  from  his  home. 

*'  In  addition  to  ex|)ros;^;  char^rcs  the  items  listed  on  this  voucher 
total  i>2()9.1l),  which  has  Iteon  rodiu  cd  to  $100.00  by  the  Supervisor  of 
District  No.  10,  an  officer  of  the  Public  Health  Service,  and  this  re- 
duction was  evidently  made  in  accordance  with  *•  Unnumtiered  Burets 
Circular  Letter  ^  of  the  Public  Health  Service,  dated  Bfay  9,  1919, 
a  copy  of  which  is  transmitted  for  your  information. 

"There  is  also  inclosed  for  your  consideration  a  copy  of  Bureau 
of  War  Risk  Insurance  Re«^iilation,  dated  April  30,  1910,  relative  to 
the  transportation  of  bodies  of  disabled  persons  dying  in  hospitals. 

It  is  requested  that  I  be  advised  as  to  whidi^  if  any,  of  tne  items 
listed  on  the  accompanying  voucher  I  am  authorised  to  pay.** 

It  appears  from  statements  in  the  voucher  submitted  that  John 
Stubeda  who  served  as  a  private  in  the  180th  Infantry,  and  who  was 
discharged,  date  not  steted,  was  admitted  to  liiinnesote  State  Sana- 
torium at  Walker,  Minnesota,  on  January  14,  1920,  and  died  there 
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on  Febraary  21, 1990;  that  his  body  was  taken  on  February  24,  1920, 
to  his  former  home  in  St.  Paul,  Minnesota,  and  that  Stanley  Stubeda 
of  St.  Paul,  Minnesota,  claims  reimbursement  in  the  sum  of  $269.10 
for  the  casket,  transportation  of  remains  and  other  expenses  incurred 
by  him  in  burial  of  decedent. 

Paragraph  14  of  the  circular  letter  issued  by  the  Public  Health 
Service  May  9,  1919,  is  as  follows: 

"14.  Claimants  of  the  War  Risk  Insurance  Bureau  who  die  in 
hospitals  or  sanatoria  of  the  United  States  Public  Health  Service, 
may  be  buried  at  the  stations  at  an  expense  not  to  exceed  $100.00 
chargeable  to  the  service.  At  relief  stations  at  which  contracts  for 
burial  are  in  effect  the  service  should  be  performed  by  the  service 
contractor  under  the  tenns  of  his  contract  and  at  the  contract  price; 
otherwise  the  co>t  of  burial  should  be  commensurate  with  the  service 
rendered  and  vouchers  for  the  same  should  bear  upon  their  face 
a  satisfactory  explanation  as  to  the  reasonableness  of  the  charge. 
Although  a  maximum  of  $100.00  is  set,  it  is  not  the  intention  that 
$100  should  be  paid  in  each  instance. 

"In  case  relatives,  or  otheys  entitled  to  the  custody  of  the  body, 
requef^t  it,  reasonable  and  necessary  expenses  for  transportation  or 
the  body  of  deceased  to  his  former  home  for  purposes  of  interment 
may  be  paid  by  the  War  Risk  Buretfn.  The  amount  so  payable 
shall  include  the  usual  charges  for  transportation  of  the  body  and 
any  additional  expense  that  may  be  incurred  in  order  to  conform 
to  the  regulations  of  the  carrier  and  the  health  laws  of  the  State 
where  death  occurred,  or  of  the  States  throujjh  which  the  body 
will  pass,  in  respect  to  the  preparation  of  the  body  for  transportation 
and  the  character  of  the  container  of  the  body.  If,  under  the 
regolations  of  the  carrier,  or  under  the  health  laws,  an  attendant 
must  accompany  the  body,  the  necessary  and  reasonable  expenses 
of  such  attendants,  in  gomp  to  and  returning  from  the  former  home 
of  the  deceased,  may  be  included." 

The  Bureau  of  War  Risk  Insurance  reg^ulation  of  April  30.  1919, 
relating  to  the  transportation  of  bodies  of  disabled  persons  dying  in 
hospitals,  etc,  is  as  follows: 

**1.  When  a  disabled  person  to  whom  compensation  is  payable 
under  the  provisions  of  Article  III  of  the  War  Risk  Insurance  Act, 
is  sent  by  the  direction  of  the  Bureau  to  a  hospital  or  sanatorium 
for  treatment,  as  provided  in  paragraph  3  of  section  302  of  said 
act,  and  dies  in  said  hospital  or  sanatorium,  the  reasonable  and 
necessary  expense  of  transporting  the  body  ox  the  deceased  person 
to  his  former  home  may  be  paid  by  the  bureau,  but  only  when  the 
return  of  the  body  to  the  former  home  of  the  deceased  is  requested 
by  a  person  entitled  to  the  custody  of  the  l)ody  for  the  purposes  of 
interment.  The  amount  so  payable  shall  include  the  usual  charges 
for  transportation  of  the  boay  and  any  additional  expense  that  may 
be  incurred  in  order  to  conform  to  the  regulations  of  Ihe  carrier 
and  the  health  laws  of  the  State  where  death  occurred,  or  of  the 
States  through  wliich  the  body  will  pass,  in  respect  to  the  preparation 
ot  t^e  body  for  transportation  and  the  character  of  the  container 
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of  the  body.  If,  under  the  regulations  of  the  carrier  or  under  the 
health  laws,  an  attendant  must  accompany  the  body,  the  neceaaaiy 

and  reasonable  expenses  of  such  attendant,  in  goin^  to  and  return- 
ing from  the  former  home  of  the  deceased,  may  be  included. 

"2.  Vouchers  covering  reimbursement  for  expenses  i>roperly 
incurred  pursuant  to  the  provisions  of  paragraph  1  shall  be  referred 
to  the  Chief  Medical  Advisor  of  the  Bureau  oi  War  Risk  Insurance 
who  will  prepare  such  Touchera  for  payment.  Awards  for  sndi 
reimbursement  will  not  be  made  in  the  compensation  division  of  the 
bureau.'' 

By  provisions  in  section  10  of  the  act  of  December  24,  1919,  41 
Stat.,  872,  section  801  of  the  war  risk  insurance  act  **  shall  be  deemed 
to  be  in  effect  as  of  April  6, 1917,"  and  the  second  paragraph  of  sub> 
division  (g)  of  section  801,  40  Stat,  405,  is  amended  to  read  as 
follows: 

If  death  occur  or  shall  have  occurred  subsequent  to  April  6, 1917, 

and  before  discharge  or  resignation  from  service,  the  United  States 
shall  pay  for  burial  expenses  and  the  return  of  body  to  his  home  a 
sum  not  to  exceed  $100,  as  may  be  fized»by  regulations." 

The  terms  of  this  statute  show  its  applicability  to  be  only  in  cases 
of  persons  whose  death  occurs  or  shall  have  occurred  after  April  6. 
1917,  and  before  discharge  or  resignation  from  the  service  of  the 
United  Stetes.  27  Comp.  Dec^  888. 

Of  the  various  laws  now  in  force  relating  to  the  burial  expenses  of 
person  who  die  after  discharge  from  the  service  of  the  United  States, 
it  seems  proper  at  this  time  to  examine  the  following: 

Under  section  4878  of  the  Revised  Stetutes  as  amended  by  act  of 
April  15,  1920,  41  Stot.,  562,  soldiers,  sailors,  marines,  and  Army 
nurses  dying  in  the  service,  or  dying  in  a  destitute  condition  after 
having  been -honorably  disdiarged  from  the  service,  may  be  buried 
in  any  national  cemet^  free  of  cost. 

The  act  of  March  8, 1919, 40  Stot,  1802.  which  authorizes  the  Sec- 
retary of  the  Treasury  to  provide,  through  the  Public  Health  Service, 
hospital  and  sanatorium  facilities  for  dischaiged,  sick,  and  disabled 
soldiers,  sailors,  and  marines,  ete.,  in  section  11  appropriates  fonde 
for  the  payment  of  ^  reasonable  burial  expenses  (not  exceeding  $100 
for  any  patient  dying  in  hospital).^ 

Under  the  provisions  of  the  act  of  June  27, 1918,  40  Stot,  617,  is 
amended  by  the  act  of  July  11. 1919,  41  Stot,  158,  every  person  en- 
listed, enrolled,  drafted,  inducted,  or  appointed  in  the  militaiy  or 
naval  forces  of  the  United  States,  including  members  of  trainiog 
camps  authorised  by  law,  who,  since  April  7, 1917,  has  resigned  or  has 
been  discharged  or  furloughed  therefrom  under  honorable  oonditioiis, 
having  a  disability  incurred,  increased,  or  aggravated  while  a  member 
of  such  forces,  or  later  developing  a  disability  traceable  in  the  opinioi^ 
of  the  Federsl  Board  for  Vocational  Education  to  service  with  snch 
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forces,  and  who,  in  the  opinion  of  said  board,  is  in  need  of  vocational 
rehabilitation  to  overcome  the  handicap  of  such  disability,  shall  be 
furnished  by  the  said  board,  where  vocational  rehabilitation  is  feas- 
ible, such  course  of  vocational  rehabilitation  as  the  board  shall  pre- 
scribe and  provide. 

Prior  to  March  6, 1920,  there  was  no  authority  of  law  for  the  pay- 
ment by  the  United  States  of  funeral  expenses  of  deceased  trainees 
of  the  Federal  Board  for  Vocational  Education.  The  appropriation 
made  in  the  deficiency  appropriation  act  of  March  6,  1920,  41  Stat., 
604.  for  vocational  rehabilitation  is  expressly  made  available  for 
"funeral  and  other  incidental  exj)enses  (including  transportation  of 
remains)  of  deceased  trainees  of  the  board"  and  is  not  available  for 
the  payment  of  funeral  expenses  or  transportation  of  remains  of 
trainees  who  died  prior  to  March  6,  1920.  26  Comp.  Dec,  636  and 
88^' ,  and  27  vL.  142  and  556. 

The  act  making  appropriations  for  sundry  civil  expenses  of  the 
Govemment  for  the  fiscal  year  ending  June  30,  1920,  approved  July 
19,  1919,  under  the  heading  "Treasury  Department"  and  the  sub- 
heading "  Bureau  of  War  Risk  Insurance,"  41  Stat.,  173,  provides : 

it  *  *  ♦  Yov  the  payment  of  military  and  naval  compensation, 
funeral  expenses,  services  and  -upplies,  as  authorized  by  law,  *  *  *.** 

And  under  the  subheading  I'ublic  Health  Service,"  41  Stat,  175, 
said  act  provides : 

**  Foe  medical,  surgical,  and  hospital  services  and  supplies  for  war- 
risk  insurance  patients  and  other  beneficinries  of  tlie  Pul^lic  Health 
Service,  *  *  *.  and  reasonable  l)urial  expenses  (not  exceeding 
$1U(J  for  any  patient  tlyinL'  in  lio-pital),    *  * 

And  under  tiie  heading  ''War  Department"  and  subheading 
** Quarternia>ter  Corps,"  41  Stat.,  184,  the  same  act  provides: 

"*  *  *:  for  the  interment  and  shipment  to  tlieir  homes  of  re- 
mains of  enlisted  men  who  are  discharged  in  hospitals  in  the  United 
States  and  continue  as  inmates  oi  said  hospitals  to  the  date  of  their 
death,   •   *   • »  . 

There  is  a  like  provision  in  the  sundry  civil  expense  act  of  June  5, 
#1920,  41  Stat.,  895. 

The  act  of  June  5,  1920,  making  appropriations  for  sundry  civil 
expenses  for  the  fiscal  year  ending  June  30.  1921,  under  the  sub- 
heading** Bureau  of  War  Kisk  Insurance."  41  Stat.,  881,  provides: 

((  «  *  *  For  the  payment  of  military  and  naval  compensation 
for  death  or  disability,   *   *  *. 

*****  For  medical,  surgical,  and  hospital  services,  medical 
taaminations^  funeral  expenses,  traveling  expenses,  and  supplies. 

*  *  *  This  appropriation  shall  be  di&ursed  by  the  Bureau  of 
War  Risk  Insnrance  and  such  portion  thereof  as  may  be  necessary 
shall  be  allotted  from  time  to  time  to  the  Public  llealth  Service, 

*  *   *,  and  the  War  and  Navy  Departments  and  transferred  to 
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their  credit  for  disbursement  by  them  for  the  purposes  set  forth  in 
this  paragraph.   ♦  ♦ 

^  The  allotments  made  to  the  War  and  Kayr  Departments  shall  be 
ajailable  for  expenditure  under  the  Tarions  neadinp:s  of  appropriap 
tions  made  to  said  departments  as  may  be  necessaiy. 

And  under  the  subheading  ^  Public  Health  Sendee,**  41  Stat,  884, 
said  act  provides: 

^  For  medical,  surgical,  and  hospital  serrioes  and  supplies  for  bene- 
ficiaries (other  than  war-risk  insurance  patients)  of  the  Public 

Health  Service,  ♦  ♦  *  ^nd  other  expenses  incident  to  proceed- 
ings heretofore  or  hereafter  taken  for  commitment  of  mentally  in- 
competent persons  to  hospitals  for  the  care  and  treatment  of  the 
insane,  and  reasonable  burial  expenses  (not  exceeding  $100  for  any 
patient  dying  in  hospital),  •  • 

See  also,  deficiency  appropriation  act  of  June  5,  19-2(),  for  fiscal 
year  ended  June  30, 1920,  41  Stat.,  1024.  In  addition  to  the  decisions 
cited,  see  26  Comp.  Dec,  699,  and  27  id.,  650. 

The  discharged  soldier  in  this  case  having  died  prior  to  the  fiscal 
year  which  began  July  1,  1920,  the  voucher  herewith  returned  is  not 
payable  from  any  appropriation  under  the  jurisdiction  of  the  Bureau 
of  War  Risk  Insurance,  but  would  seem  to  be  payable  in  a  sum  not 
exceeding  $112.73  (of  which  there  is  an  item,  $iii.7ii,  for  traubporta- 
tion  of  remains)  by  the  Public  Health  Service. 


HOVOBABU  WOHABOB  0BAT1IXXY-4IA7T»  BVZUTIB  MBV. 

Where  the  discharge  of  an  enUsted  man  of  the  Navy  occurs  at  such  a  time  be- 
tween January  1,  1920,  and  May  18.  1920.  as  to  allow  four  montlia  to  ex- 
pire before  May  18,  1920,  and  reenlistment  ocean  within  one  year  from 
socb  dlacbarge  bat  eabeequent  to  May  18, 1920,  bonorable  dlflctaarge  grato- 
Ity,  or  reenlistment  bonus,  equal  to  the  amount  of  four  months'  pay  be 
would  have  received  If  In  notiml  service  for  that  period  after  discharge,  it 
not  to  bo  computed  on  the  liu  roasod  rates  of  pay  authorized  by  the  act  of 
May  18, 1920,  41  Stat,  603,  the  enUre  four  months'  period,  the  pay  for  which 
constltateB  tbe  gratalty,  baying  expired  prior  to  tbe  date  of  tbe  act,  but 
lacb  gratalty  la  to  be  oompated  at  tbe  rate  of  pay  received  when  dladiaiied. 

Decision  by  Assistant  Comptroller  Foree,  February  19,  1921:  % 

Charles  A.  Calamo,  electrician,  1st  class,  Unitod  States  Navy,  ap- 
plied January  3,  1921,  for  revision  of  tlie  action  of  the  Auditor  for 
the  Navy  Department  in  (lisalh:>win«j:  by  settlement,  Case  No.  221390, 
dated  November  20,  1920,  his  claim  for  checka^re  of  $123,  loss  of  pay 
in  pursuance  of  sentence  of  summary  court-martial,  and  amount 
stated  as  $80  representing  the  difference  between  honorable  discharge 
gratuity  on  the  basis  of  four  months'  pay  at  the  rate  he  was  receiv- 
ing ($52  a  month)  at  the  termination  on  January  16, 1920, of  his  first 
enlistment  in  the  Navy  and  the  rate  fixed  for  his  rating,  electrician^ 
2d  class,  by  the  act  of  May  18,  li^20,  41  Stat.,  601. 
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In  the  matter  of  difference  in  honorable  discharge  gratuity,  it  ap- 
pears that  appellant  was  honorably  discharged  January  16,  11)20, 
and  reenlisted  June  22,  1920. 

The  act  of  August  22,  1912,  37  Stat.,  331,  under  which  payment  of 
the  honorable  discharge  gratuity  is  autliorized,  provides: 

"If  any  enlisted  man  or  approiitico,  being  honorably  disrbarcfod 
shall  reenlist  for  four  years  within  four  months  thereatter,  he  shall, 
•  •  *  be  entitled  to  a  gratuity  of  four  months'  pay  equal  in 
amount  to  that  which  he  would  have  received  if  he  had  been  employed 
in  actnal  senrioe." 

Section  10  of  the  act  of  May.  18,  1920,  41  Stat.,  603,  provides: 

"That  any  enlisted  man  or  apprentice  seaman  who  shall  reenlist 
in  the  Navy  within  one  year  from  the  date  of  his  discharge  therefrom 
shall,  upon  such  reenlistment,  be  entitled  to  and  shall  receive  the  same 
benefits  as  are  now  authorized  by  law  for  reenlistment  within  four 
months  from  date  of  last  discharge  from  the  service  :  Provided^  That 
this  section  shall  become  inoperative  six  months  after  the  date  of  the 
approval  of  this  Act" 

Aside  from  extending  the  period  of  time  within  which  a  dis- 
charged enlisted  man  may  reenlist  and  become  entitled  to  honorable 
discharge  gratuity,  section  10  does  not  modify  the  provisions  of 
the  act  of  August  22, 1912,  that  the  gratuity  shall  be  "equal  in  amount 
to  that  which  he  would  have  received  in  actual  service''  for  the 
period  of  four  months. 

As  section  9  of  the  act  of  May  18,  1920,  41  Stat.,  603,  precluded 
appellant  from  receiving  pay  for  any  part  of  the  period  January  1 
to  May  18, 1920,  at  the  rates  prescribed  in  section  6,  his  pay  at  date 
of  discharge  January  16,  1920,  was  at  the  rate  of  $52  per  month. 
Had  he  remained  in  the  service  four  months  longer,  or  until  May  16, 
1920,  he  would  still  not  have  overcome  the  prohibition  in  section  9, 
and  as  his  honorable  discharge  gratuity  wns  to  be  equal  in  amount 
to  pay  he  would  have  been  entitled  had  he  remained  in  the  service 
until  May  16,  1920,  he  was  entitled  only  to  $208,  the  amount  paid 
him. 

In  the  matter  of  refund  of  $123,  the  Navy  Department  advises 
that  the  forfeiture  of  pay  imposed  by  sentence  of  summary  court- 
martial  approved  November  16,  1918,  was  not  remitted  in  accordance 
with  Article  4893,  Naval  Instructions,  1913.  Without  such  a  re- 
mission the  forfeiture  became  absolute. 

The  action  of  the  auditor  is  accordingly  affirmed. 


COKPENSATION  OV  CLERKS  TO  UEMBEKS  OF  CONGRESS. 
If  found  more  convenieDt,  tlie  month  for  dividing  the  annual  compensatloQ 
Of  clerks  to  Bepnsentatlvfls  In  GoDgrest  Into  monthly  instaUmentB  may 
besin  on  ttui  ftnuHi  of  each  month  and  payment  made  on  the  third,  which 
wonld  be  coincident  with  payment  of  the  n^reaenutivea 
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OomptroUer  Warwlek     the  Cl«rk  of  the  Home  of  StprettrntettTtt,  Veteauy 

I  have  yoar  letter  of  February  17, 1921,  asking  whether  under  the 
current  legislative,  executive,  and  judicial  appropriation  act  of 
May  29, 1920,  41  Stat.,  637,  for  clerk  hire  of  Members  of  the  House 
of  Representatives  you  would  be  authorized  "to  include  in  one 
check,  in  the  case  of  each  Member's  derk,  compensation  for  the 
month  of  February  and  for  the  first  three  days  in  Mardi,  payable 
on  March  third;  and  thereafter  to  pay  compensation  of  Members' 
clerks  on  the  third  day  of  each  sucoee^ng  month.  If  so  authorised 
payment  of  compensation  to  Members'  derks  thereafter  would  be 
coincident  with  that  paid  Members  themselves  and  with  their  terms 
of  office." 

The  appropriation  provision  as  quoted  by  you  is  not  that  of  the 
current  legislative  appropriation  but  that  as  provided  for  the  fiscal 
year  1920,  act  of  March  1,  1919,  40  Stat,  1219.  The  current 
appropriation  for  the  fiscal  year  1921  provides  as  follows: 

"Clerk  Hire,  Members  and  Delegates:  For  clerk  hire  necessarily 
employed  by  each  Member,  Delegate,  and  Kesident  Commissioner, 
in  the  discharge  of  his  official  and  representative  duties,  $8,200  per 
annum,  in  monthly  installments,  $1,408^000,  or  so  much  thereof  as 

may  hp  necessary:  Provided,  That  the  joint  resolution  approved  July 
11,  li)U).  shall  apply  to  tliis  appropriation  in  the  same  manner  as  it 
appHed  to  the  appropriation  for  clerk  hire  for  Menihors,  Delegates, 
and  Resident  Commissioners  for  the  fiscal  year  1920." 

The  joint  resolution  of  July  11, 1919, 41  Stat,  162,  therein  referred 

to  provides  as  follows: 

"That  the  appropriation  in  tlie  Lenfislative.  Executive,  and  Judi- 
cial Appro])riation  Act,  approved.  March  1,  IDli),  for  clerk  hire  for 
Members,  Delegates,  and  Kesident  Commissioners  may  be  paid  bv  the 
Clerk  of  the  House  of  Representatives  to  two  persons  to  be  desig- 
nated by  each  Member.  Delegate,  and  Besident  Commissioner,  the 
names  of  such  persons  to  he  pmced  upon  the  roll  of  employees  of  the 
House  of  Representatives  toirether  with  the  amount  to  be  paid  each, 
and  Representatives.  Delejyates.  and  Resident  Commissioners  elect  to 
Congress  shall  likewise  be  entitled  to  make  such  designations:  I'rO' 
vided.  That  such  persons  shall  be  subject  to  removal  at  any  time  by 
such  Member,  Delegate,  or  Besident  Commissioner  with  or  without 
cause." 

I  understand  your  question  to  relate  to  the  stipulation  in  the  appro- 
priation for  payment  of  the  clerk  hire  in  monthly  installments,''  I 
do  not  consider  this  stipulation  as  fixing  the  particular  period  for 
payment  of  the  clerk  hire  but  as  dividing  the  annual  compensation 
into  monthly  parts.  The  ordinary  rule  as  to  payment  of  compensi- 
tion  in  monthly  installments  is  to  make  the  division,  of  installments 
into  calendar  months  and  if  compensation  begins  on  any  day  during 
the  month  make  payment  for  that  period  as  a  fractional  part'  of  s 
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month.  This  harmonizes  usually  with  the  periods  for  which  the 
count  of  the  disbursing  officer  is  rendered,  monthly  or  quarterly,  and 
in  that  respect  affords  a  desirable  method  of  payment.  I  do  not  think 
it  objectionable,  however,  if  you  find  it  a  more  convenient  method  to 
have  the  month  begin  on  the  fourth  day,  particularly  as  this  has  a 
connection  with  the  term  of  the  Member  of  the  House  and  payment 
so  made  would  be  considered  proper,  and  also  the  payments  you 
propose  to  make  for  February  and  to  include  March  3. 

Section  237,  Revised  Statutes  as  amended,  does  not  apply  to  these 
accounts  for  clerk  hire. 


PVBUC  HEALTH  8E&YICS— PAT  AND  ALLOWANCES  OF  EICPLOTEEI. 

In  fbe  abaencc  of  statutory  limitations  or  restrictive  legislation  tiie  administra* 
tlve  aDfborltj  of  the  Public  Health  Service  may  prescribe  regulations 
flzlii?  tlip  pny  nnd  allowance  Of  its  offict^rs  nii<l  employees  pnWl  from  lump- 
sum upproiiriations,  including  longevity  increase  of  pay  and  commutation 
of  quarters,  subsistence  and  laundry. 

Oomptroller  Warwlok  to  fhe  Sesretaiy  of  the  Treatwy,  Vetevaxy  SI,  IMl: 

I  have  your  letter  of  February  11, 1921,  requesting  decision  whether 
the  payment  of  commutation  of  quarters,  subsistence,  laundry,  and 
longevity  increase  of  pay  provided  for  certain  employees  of  the 
Public  Health  Service  by  paragraphs  124,  125,  126,  and  127  of  the 
Begulations  for  the  Goyemment  of  the  Public  Health  Service  ap- 
proved August  29, 1920,  may  lawfully  be  made. 
Paragraph  124  of  the  regulations  prescribes  a  scale  of  pay  for 
administrative  assistant,"  with  10  per  cent  (hereof  additional  for 
each  five  years'  service,  commutation  of  quarters  at  $12  per  room  for 
each  room  of  the  number  authorized  as  quarters  for  each  of  three 
classes  of  these  employees  running  from  2  rooms  for  the  third  class 
to  4  rooms  for  the  first  class,  and  commutation  of  heat  and  light  at  the 
rate  per  room  allowed  to  commissioned  medical  officers.  Paragraphs 
125, 126,  and  127  prescribe  respectively  scales  of  pay  for  the  nurse 
corps,*^  for  dietitians  "  and  for  ^  reconstruction  aides,"  with  no  pro- 
vision for  longevity  increase  of  pay  but  with  an  allowance  of  commu- 
tation at  the  rate  of  $25  per  month  for  quarters,  $85  per  month  for 
rations,  and  $5  per  month  for  laundry,  when  serving  at  a  station 
where  quarters,  subsistence,  and  laundry  can  not  be  furnished  in  kind. 

I  find  no  statute  prescribing  the  pay  or  allowances  which  these 
employees  shall  receive.  The  Public  Health  Service  as  it  is  now 
constituted  and  designated  had  its  origin  in  the  former  Marine 
Hospital  Service  established  for  the  care  and  treatment  of  sick  and 
disabled  seamen.  That  service  was  originally  maintained  by  a 
permanent  appropriation  of  receipts  from  a  hospital  tax  on  seamen, 
disbursement  of  that  fund  being  placed  by  law  in  the  hands  of  a 
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sapervising  surgeon  of  the  Marine  Hospital  Service  under  the  direc- 
tion of  the  Secretary  of  the  Treasury.  See  sections  4802,  4803, 
Revised  Statutes.  Section  15  of  the  act  of  June  26,  1884,  23  Stat., 
57,  repealed  the  hospital  tax  on  seamen  and  substituted  for  the 
permanent  appropriation  of  receipts  from  that  tax  to  the  Marine 
Hospital  Service  a  like  permanent  appropriation  of  receipts  from  a 
tonnage  tax  levied  by  that  act.  The  act  of  March  3,  1905,  33  Stat, 
1217,  repealed  this  permanent  appropriation  and  provided  that 
thereafter  annual  estimates  of  the  expenses  of  maintaining  the 
service  should  be  submitted  to  Congress  by  the  Secretary  of  the 
Treasury.  In  accordance  with  this  last-mentioned  act  the  expenses 
of  this  service  have  since  been  annually  appropriated  for  imder 
appropriate  groupings. 

The  act  of  June  5,  1920,  41  Stat.,  883,  884,  carries  the  follovring 
items  of  expense  of  the  Public  Health  Service  for  the  fiscal  year  1921 ; 

"For  pay,  allowance,  and  commutation  of  quarters  for  com- 
missioned medical  officers,  including  the  Surtreon  General,  assistant 
surgeons  general  at  large  not  exceeding  tnree  in  number,  and 
phannaci&,  $856,000; 

For  pay  of  acting  assistant  surgeons  (noncommissioned  medical 

officers),  $275,000; 

•  •  ♦  ♦  •  *  • 

"For  pay  of  all  other  employees  (attendants,  and  so  forth), 
$740,000; 

*  •  0  *  0  m  • 

"For  medical,  surgical,  and  hospital  services  and  supplies  for 
beneficiaries  (other  than  war-risk  insurance  patients)  of  the  Public 
Health  Service,  including  necessary  uersonnel,  regular  and  reserve 
commissioned  officers  of  the  Public  Health  Service,  clerical  lielp  in 
the  District  of  Columbia  and  elsewhere,  *  *   *  $4,000,000. 

"The  allotments  made  by  the  Bureau  of  War  Risk  Insurance  to  the 
I*ublic  Health  Service  for  the  care  of  beneficiaries  of  that  bureau 
by  the  said  service  shall  also  be  available  for  expenditure  by  the 
Public  Health  Service  on  that  account  for  necessjiry  personnel, 
regular  and  reserve  commissioned  officers  of  the  Public  Health 

S£vice,  dericai  help  in  the  District  of  Columbia  and  elaswhsn. 

•  •  •» 

• 

The  two  items  of  pay,  allowances,  and  commutation  of  quarters  for 
commissioned  officers,  etc.,  and  pay  of  all  other  employees  in  snbetan^ 
tially  the  same  form  have  appeared  in  annual  appropriation  acts  for 
several  years  and  are  framed  in  accordance  with  former  regulations  of 
the  service  which  allowed  commutation  of  quarters  to  commissioDsd 
officers  and  pharmacists  but  not  to  other  employees  of  the  service. 

Congress  has  never  undertaken  to  prescribe  or  limit  by  statats 
the  compensation  which  these  classes  of  employees  of  the  PuUia 
Health  Service  shall  receive,  nor  has  any  special  statutory  lestrietioA 
been  placed  upon  administrative  discretion  to  determine  and  fix  sodi 
compensation  as  a  necessary  incident  to  the  administration  of  tbs 
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service  and  ezpenditiire  of  the  general  lump-sum  appropriationa 
made  for  its  expenses.  The  adjustment  of  their  salary,  pay,  allow- 
ances, etc.,  has  always  been  left  to  administrative  regulation,  and  in 
the  absence  of  any  restrictive  legislation  it  is  competent  for  the  ad- 
ministrative authority  to  allow  in  its  discretion  a  fixed  salary  or  pay 
exclusively,  or  a  fixed  salary  or  pay  with  allowance  which  shall  vary 
with  the  varying  conditions  under  which  service  is  to  be  rendered. 

As  regards  the  class  of  employees  designated  administrative  as- 
flistants  ^  paragraph  91  of  the  new  regulations  provides  that  thereafter 
pharmacists  then  iu  the  service  shall  for  adndnistrative  purposes  be 
known  as  administrative  assistants.  It  would  seem  therefore  that 
tike  term  *^  administrative  assistant "  is  but  a  new  name  for  the  former 
^  pharmadst  of  the  service.  The  former  regulation  allowed  lon- 
gevity increase  of  pay,  and  commutation  of  quarters  in  a  some- 
what different  form,  to  pharmacists,  and  the  wording  of  annual  ap- 
propriatiim  acts  has  recognized  their  right  to  commutation.  I 
think  no  legal  objection  can  be  made  to  the  allowance  of  longevity  in- 
crease and  commutation  of  quarters  to  the  administrative  assistants 
who  now  stand  in  their  places.  AUo  I  think  that  the  wording  of 
the  specific  items  of  pay,  allowances,  etc.,  and  pay  only  in  the  annual 
appropriation  acts  merely  conforms  to  the  regulations  formerly  in 
force  and  is  not  determinative  of  the  right  to  commutation  of  quar- 
ters only  in  the  one  class  of  employees,  to  the  exclusion  of  that  class 
from  any  other  commutation  or  allowance,  or  to  the  exclusion  of  any 
other  employees  from  any  commutation  whatever,  there  being  other 
unrestricted  lump-sum  appio[)riations  from  which  payment  of  such 
commutation  may  be  made. 

Subject  in  any  given  case  to  general  laws  governing  the  payment 
of  compensation  from  lump-sum  appropriations,  there  is  no  legal  ob- 
jection to  payment  of  the  longevity  increase  of  pay,  and  the  com- 
mutation of  quarters,  subsistence,  and  laundry  provided  for  by  the 
regulations  to  which  you  have  referred. 


BHUlTMBirT  AUOWAHCB-^ABMY,  BVUBTBD  XSH. 

Jin  enlisted  nmn  of  the  Aruiy  who  re«»nlists  after  ten  years  servicj.  for  the 
express  purpose  of  uttainiBg  eligibility  for  appointment  as  warrant  oilicer 
under  proTtstons  of  the  act  of  June  4, 1920,  41  Stat,  761,  and  under  order* 
<tf  tbe  War  Dqiwrtment  for  his  reenltetment  and  Immediate  diacharge,  Is  not 
entitied  to  the  enlistment  allowanoe  of  $90  autliorlsed  by  section  27  of  tbe 
same  art,  41  stnt..  775,  f<H>  persons  wbo  enlist  or  reenllat  In  the  Armj  for 
a  period  of  tliree  years. 

Astittant  Comptroller  Toree  to  Capt.  V.  J.  Baker,  United  Itatcf  Amy,  lebra- 

ary21,  1921: 

By  indorsement  dated  February  17,  1921,  the  Chief  of  Finance  has 
forwarded  to  this  office  your  letter  inclosipg  unpaid  voucher,  final 
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statement  and  other  papers  in  the  case  of  Harry  L.  Bums  who, 
after  having  completed  ten  years  of  service,  was  reenlisted  January  5, 
1921,  as  technical  sergeant,  Quartermaster  Corps,  and  honorably  dis- 
charged January  <^  1921,  to  accept  an  appointment  as  warrant  officer. 

The  final  statement  issued  on  the  discharge  of  January  6^  1921, 
contains  a  remark  as  follows : 

*^  Due  soldier  ninety  dollars  reenlistment  txynus.'' 
Your  letter  is,  in  part,  as  follows: 

"2.  The  question  involved  is  whether  payment  of  reenlistment 
allowance  claimed  thereon  is  authorized  under  section  27  of  the  act 
of  June  4, 1920,  in  view  of  the  fact  that  the  period  of  service  as  an 
enlisted  man,  as  shown  by  the  attached  papers,  does  not  indicate  that 
the  enlistment  of  ^  vears  was  accomplished  with  the  expectation  of 
the  above  named  soldiers  serving  for  that  len<!:th  of  time.  Letter 
from  the  Adjutant  (xeneral  of  the  Arm}-,  December  22,  1020,  inclosed 
herewith,  under  which  this  enlistment  was  made,  indicates  that  this 
soldier  was  enlisted  only  for  the  purpose  of  enabling  his  <Kschai]ge 
as  an  enlisted  man,  so  that  bo  coula  be  appointed  a  warrant  officer. 

"  3.  Claimant  contends,  however,  that  while  he  was  personally 
satisfied  that  he  would  not  be  required  to  serve  as  an  enlisted  man  for 
three  years,  his  enlistment,  nevertheless,  was  a  valid  contract  for 
service  for  the  Government  for  three  years,  as  required  by  the  statutes 
providing  for  said  bonus.  He  further  contends  fhat.  thofurh  bo  had 
no  expectation  of  serving  for  the  three  years,  he  coula  legafly  be  held 
to  service  for  the  full  t&eee  years  enlistment^  if  the  Government  saw 
fit  to  require  it. 

"4.  As  this  is  only  an  unusually  striking  case  among  others  of  a 
similar  nature,  it  is  requested  that  a  decision  be  furnished  at  the 
earliest  practicable  date. 

Section  27  of  the  act  of  June  4, 1920, 41  Stat.,  775,  provides: 

"Hereafter  original  enlistments  in  the  Kegnlar  Army  shall  be  for 
a  period  of  one  or  three  years  at  the  option  of  the  soldier,  and  re- 
enlistments  shall  be  for  a  period  of  three  years.  Ezistine^  laws  pro- 
viding for  the  pa3rment  of  three  months'  pay  to  certain  soldiers  upon 
reenlistment  are  hereby  repealeNd,  and  hereafter  an  enlistment  allow- 
ance equal  to  three  times  the  monthly  pay  of  a  soldier  of  the  seventh 
grade  shall  be  paid  to  every  soldier  who  enlists  or  reenlists  for  a 
period  of  three  years,  payment  of  the  enlistment  allowance  for 
original  enlistment  to  be  deferred  until  honorable  discharge." 

Section  4a  of  the  same  act,  41  Stat.,  761,  is  worded,  in  part,  as 
follows : 

"  Warrant  officers. — In  addition  to  those  authorized  for  the  Army 
Mine  Planter  Service,  there  shall  be  not  more  than  one  thousand  one 
hundred  and  twenty  warrant  officers,  including  band  leaders,  who 
diall  hereafter  be  warrant  officers.  Appointments  shall  be  made  by 
the  Secretary  of  War  from  among  non-commissioned  ofTirers  who 
have  had  at  least  ten  years'  enlisted  service;  *  *  *.  Warrant 
officers  other  than  those  of  the  Army  Mine  Planter  Service,  shall 
receive  base  pay  of  $1,320  a  year  and  the  allowances  of  a  second  lieu- 
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tenant^  shall  be  entitled  to  longevity  pay  and  to  redxement  under  the 
same  conditions  as  oommiasioned  omcera;  and  shall  take  rank  nest 
below  second  Heutenants  and  among  themselysB  according  to  the 

dates  of  their  respective  warrants." 

The  authority  for  claimant's  reenlistment  on  January  6, 1921,  hia 
discharge  on  January  6,  1921,  and  his  appointment  as  a  warrant 
officer  is  found  in  a  War  Department  order  dated  December  22, 1920, 
worded  as  follows: 

'^Subject:  Appointment  as  Warrant  Officer. 

^To:  Commanding  officer,  General  Supply  Depot,  Atlanta,  Oa. 

"1.  H.  L.  Burns,  formerly  major,  Q,  M.  C,  present  address 
73  Williams  St.,  Atlanta,  Cra.,  havine:  been  selected  for  appointment 
as  warrant  officer  in  the  Ke^^ular  Army  of  the  United  States,  with 
rank  from  July  1,  1920,  subject  to  enlistment,  and  having  expressed 
his  willingness  to  accept  appointment,  he  has  been  directed  to  report 
to  you  at  nis  own  expense  on  or  before  January  5^  1921,  for  enlist- 
ment, and  discharge  on  the  day  following  such  enlistment. 

"2.  You  will  enlist  and  discharge  him  as  indicated.  The  words 
*  Discharged  to  accept  an  appointment  as  warrant  otlicer '  should  be 
entered  on  his  discharge  certificate.  Notify  him  that  he  is  not 
entitled  to  travel  allowances  on  discharge. 

"3.  Paragraph  8,  Cir.  862,  W.  D.  1920,  will  be  complied  with. 
The  words°Appointed  warrant  officer  in  the  Regular  Army  of  the 
United  States  will  be  written  across  the  top  of  Form  No.  338,  on 
Report  of  Casualty  and  on  the  final  indorsement  of  the  Seryioe 
Record,  as  reason  for  separation  from  service. 

**4.  Order  him  to  report  for  duty  with  General  Supply  Depot, 
Atlanta,  Ga. 

^'The  travel  directed  is  necessary  in  the  military  service. 
^Bj  order  of  the  Secretary  of  War." 

The  enlistment  of  claimant  on  January  6, 19SS1,  was  not  an  original 
enlistment  but  was  a  reenlistment  Without  herein  questioning  the 
legality  of  such  reenlistment,  there  can  be  no  reasonable  conclusion 
as  to  its  quality,  force,  and  effect  other  than  that  it  was  not  a  h<ma 
fide  reenlistment  **for  a  period  of  three  years"  such  as  is  required 
to  bring  it  under  the  scope  of  section  27,  authorizing  the  payment 
of  the  enlistment  allowance  therein  prescrilied,  but  it  was  merely 
a  reenlistment  to  enable  him  to  attain  eligibility  for  appointment 
as  warrant  officer  under  section  4a. 

Payment  of  the  enlistment  allowance  claimed  is  not  authorized* 


TBAVSPOBTATIOV— lin-ftBAST  DBDVOTZOira. 

la  d(^t'»rm!n!nf:  whether  or  not  land-Kmnt  deductions  nre  npplicahle  to  travel 
performed  by  civllinn  employees  of  the  Army  nnd  War  Department,  It  Is 
to  be  regnnlPd  that  a  civilian  who  Is  paid  from  an  Army  appropriation  Is 
an  Army  employee,  his  official  travel  therefore  subject  to  land-grant  deduc- 
tions, and  that  a  dvlllan  paid  from  an  appropriation  for  the  War  Depart- 
ment at  Waahlngton  Is  an  employee  of  the  War  Department,  his  official 
trsYel  not  being  subject  to  land-grant  deductions. 
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Oonptroller  Warwlek  to  Hie  Seeretaxy  of  War,  Vebnaiy  tl,  IWlt 

I  have  your  letter  of  February  12,  1921,  submitting  the  question 
as  to  the  line  of  demarcation  to  be  drawn  between  Army  duty  and 
War  Department  duty  in  connection  with  land-grant  deductions  for 
civilian  travel,  and  inviting  attention  to  an  opinion  of  the  Judge  Advo- 
cate General  of  the  Army  of  January  31, 1921,  with  the  request  to  be 
advised  whether  or  not  said  opinion  is  in  accord  with  the  decision  of 
this  office  of  December  2iy  1920, 27  Comp.  Dec,  574^  and  if  not,  a  defi- 
nition is  requested  as  to  what  constitutes  travel  in  connection  with 
Army  duty." 

The  material  portion.of  the  Judge  Advocate  General's  opinion  is 
as  follows : 

"  3.  In  his  decision  the  Comptroller  said : 
*It  has  been  held  by  the  accounting  officers  of  the  Treasury  for 

more  than  30  years  that  the  term  ^Hroops  of  the  United  States"  is 

used  in  the  land-grant  acts  inclin^i  s  the  At-my  and  civilians  attached 
thereto.    The  Supreme  Court  lias  not  differed  from  this  ruling 

•  *  *  I  am  of  tho  opinion  that  the  land-prrant  deductions  to  he 
made  in  connection  with  transportation  of  civilian  employees  should 
be  limited  to  thoM  traveling  in  connecdon  with  Amy  dut^  and 
should  not  be  applied  to  strictly  civilian  employees,  dther  dencal  or 
laborers,  who  may  he  in  connection  with  War  l^epartaient  dirty  but 
not  in  connection  with  Army  duty.' 

"Accordino:  to  the  hinguage  of  the  Comptroller,  a  civilian  in  order 
to  come  within  the  land-grant  statutes  uuist  be  attached  to  the  Army 
and  must  travel  in  connection  with  Army  duty.  It  seems  clear  that 
a  civilian  cannot  be  attached  to  the  Army  unless  he  is  an  Army 
employee  in  the  sense  that  he  is  paid  from  an  Army  appropriation, 
and  that  if  he  is  paid  from  an  Army  appropriation  for  the  per- 
formance of  Army  duty,  he  is  attached  to  the  Army.  Therefore, 
this  olHce  can  conceive  of  no  practical  way  to  determine  when  civilian 
employees  are  attached  to  the  Army  within  the  meaning  of  the 
Comptroller's  deci^on  other  than  to  apply  the  appropriation  test. 
Consequently  any  employee  paid  from  an  Army  appropriation  for 
the  performance  of  an  Army  dutj'  should  ho  rejrarded  as  attached 
to  the  Army;  and  when  he  performs  travel  in  connection  with  the 
performance  of  such  duty  he  should  be  regarded  as  performing 
travel  as  'troops,'  within  the  meaning  of  the  land-grant  laws  as 
announced  in  tne  Comptroller's  decision. 

"The  several  examples  given  by  the  Quartermaster  General  will 
now  he  stated  with  the  remarks  of  this  office  immediately  under  each, 
as  follows: 

"(a)  Civilian  employee  on  the  departmental  pay  rolls  in  the 
executive  offices  at  Wasliington,  D.  C,  ordered  by  transfer  to  a  post 
or  station  for  permanent  duty. 

^'''Remorh:  Tne  travel,  in  order  to  come  within  the  land-^^nt  law, 
would  have  to  be  performed  as  an  Army  employee.  This  would 
depend  u]^on  when  the  change  of  status  from  departmental  to  Army 
employee  occurred. 

"(b)  Same  case  ordered  on  inspection  or  temporarr  duty  to  a 
camp,  post,  or  station  and  return  upon  completion  thereof. 


Digitized  by  Google 


DECISIONS  OF  THE  C01CPTB0IX£B. 


761 


^Remark:  It  is  understood  that  this  example  contemplates  no 
change  in  the  status  of  the  employee;  he  remains  a  departmental 
employee  while  on  this  duty,  if  such  is  the  case,  the  travel  would 

not  be  within  the  land-grant  law. 

"(c)  Same  case  ordered  to  nn  arsenal  or  other  ordnance  manu- 
facturing  plant  for  permanent  duty. 

^Remark:  Same  as  under  '(a).' 

'*(d)  Same  case  mlered  to  an  arsenal  or  other  ordnance  manu- 
facturing plant  for  temporary  duty  or  inspectioii  and  return  upon 

completion  thereof. 


"(e)  Same  case  ordered  to  an  arsenal  or  other  ordnance  manu- 
facturing plant  to  expedite  or  assist  in  moving  ordnance  stores  to 
troops  in  tne  field. 

*^Refniark:  Same  as  under  '(b)';  assuming  that  no  transfer  of  the 
employee  from  departmental  to  an  Army  roll  is  involved. 

**■(£)  Civilian  employee  on  field  rolls  on  duty  in  Washington,  D.  C, 
ordered  to  nn  arsenal  or  other  ordnance  manufacturing  plant  for 
permanent  duty. 

**' Remark:  Land-grant  laws  apply. 

''(g)  Same  case  ordered  to  an  arsenal  or  other  ordnance  manu&o- 

luring  plant  for  inspection  or  temporary  duty  and  return  upon  com- 
pletion tlicrcnf. 

Remark :  Land-grant  laws  ap]>ly. 
**(h)  Same  case  ordered  to  an  arsenal  or  other  ordnance  manufac- 
turing plant  to  expedite  or  assist  in  moving  ordnance  stores  to  troops 
in  the  field. 

Remark:  Land-grant  laws  apply, 
"(i)  Same  case  oraered  to  a  camp,  post,  or  station  for  permanent 
duty. 

Remark:  Land-grant  laws  apply. 
**(j)  Same  case  ordered  to  u  camp,  post,  or  station  for  temporary 
duty  and  return  upon  completion  thereol 
"/?^'77?/7r/  /  Lana-grant  laws  apply. 

"(k)  Civilian  employee  on  duty  at  a  camp,  post,  or  station  trans-* 
ferred  to  another  camp,  post,  or  station  for  permanent  duty.  . 

^  lumarl' :  Land-grant  laws  apply. 

**(1)  Same  case  ordered  to  a  camp,  post,  or  station  for  temporary 
duty  and  return  upon  completion  thereof. 
Remark:  Lana-grant  laws  apply. 

"(m)  Same  case  transferred  to  Washington.  D.  C.^  for  temporary 
duty  in  the  executive  offices  and  return  upon  completion  thereof. 

Remark:  Land-grant  laws  apply:  the  temporary  duty  in  the  ex- 
ecutive offices  to  which  a  person  may  be  so  ordered  must  be  in  connec- 
tion with  field  duty  (sec.  6,  act  of  June  22, 1906—34  Stat..  449). 

"(n)  Same  case  transferred  to  executive  offices  at  Washington, 
D.  C,  for  permanent  duty. 

"  Remark:  Land-grant  laws  do  not  apply." 

It  is  important  that  the  line  of  demarcation  be  clearly  drawn  in 
these  cases  so  that  it  can  be  readily  determined  whether  land-grant 
deductions  should  apply  or  not.  The  opinion  of  the  Judge  Advocate 
Oeneral  seems  to  be  in  harmony  with  the  decifrion  of  this  office,  it  be- 
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ing  regarded  that  a  dyifian  wlio  is  paid  from  an  Anny  appropria- 
tion is  an  Army  employee,  and  therefore  his  travel  must  be  oonaiderad 
as  a  part  of  that  of  the  Army,  and,  therefore,  subject  to  land-grant 
deduction.  It  is  suggested  that  in  the  issuance  of  requests  a  notation 
be  made  thereon  so  as  to  dearly  indicate  to  all  ooncenied  that  land* 
grant  deductions  would  apply. 


DAXAOBS  TO  PBOPZ&TY  LEASED  BY  OOYBBHICEEX. 

Tbe  tett  to  be  applied  In  detemilnliig  poaslble  negligence  of  the  GownnMBt  ' 
In  connection  with  damages  to  property  occupied  by  the  Government  nnder 

len.se,  when  caused  b.y  fire  resulting  from  work  of  a  dangeroos  or  bazardoas 
character,  Is  to  determine  whether  the  system  and  method  employed  by  the 
Government  In  Its  work  were  reasf»nably  s»fe  and  such  as  a  reasonably 
prudent  man  would  employ  in  the  same  or  similar  circumstances.  It  the 
syston  and  method  employed  meet  each  a  test,  tbe  Qovernment  is  not  liable 
for  damages  where  the  owner  leased  the  property  to  the  QoTemment  with 
foil  knowledge  of  the  pntpose  for  which  It  wonld  he  used. 

Deoision  by  Comptroller  K^arwiok,  February  88,  1981: 

Ike  Shklar  applied  February  5,  1921,  for  a  revision  of  the  action 
of  the  Auditor  for  the  War  Department  in  disallowing;  by  settlement 
No.  TSDoCa,  dated  July  16,  1920,  his  claim  for  $2,650.20,  the  amount 
of  the  loss  alleged  to  have  been  sustained  by  him  on  January  13, 1019, 
in  the  destruction  by  fire  of  a  building  and  shed  occupied  under 
leases  by  the  Quartermaster  Department  of  the  Army  as  a  warehouse 
and  tent  repairing  and  waterproofing  plant. 

The  building  referred  to  was  a  one-story  structure  200  feet  long 
by  60  feet  wide,  constructed  principally  of  hollow  tile  and  having 
no  interior  partitions. 

The  shed  was  attached  to,  and  extended  practically  all  the  way 
.across,  the  north  end  of  the  building  and  w^as  approximately  60  feet 
by  33  feet  in  size.  One  end  of  this  shed,  about  25  feet  by  33  fe^t, 
was  entirely  inclosed;  that  is  to  say,  had  four  side  walls  and  also  had 
a  two-inch  Hoor  raised  some  three  or  four  feet  from  the  ground  and 
was  used  as  a  storage  room.  The  remainder  of  the  shed,  approxi- 
mately 35  feet  by  33  feet,  was  open  on  two  sides,  the  north  or  rear 
wall  of  the  large  building  and  the  west  side  wall  of  the  inclosed  part 
of  the  shed  forming  its  only  side  walls. 

The  fire  originated  in  this  open  shed  and  practically  destroyed 
the  entire  shed  and  the  adjoining  building,  the  claimant's  alleged 
net  loss,  over  and  above  the  estimated  salvage  value  and  the  amount, 
.  $T,n(){).  collected  on  insurance  policies,  being  the  amount  of  this  claim. 
Property  of  the  United  States  to  the  value  of  approximately  ^0,000 
was  destroyed  by  the  same  fire. 

The  lenses  under  which  this  property  was  occupied  contained  no 
specific  provision  with  reference  to  liability  for  loss  resulting  from 
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fixe,  and  tbe  eontentkm  on  whidi  tlw  dftiin  Is  bmsed  is  that  the  action 
of  the  United  States  in  locating  an  oil-burning  boiler,  used  in  con« 
nection  with  the  waterproofing  plant,  within  10  or  IS  leet  of  a  vat  in 
which  gasoline  was  mixed  with  other  ingredients  of  the  waterproofing 
compound,  constituted  negligence  which  resulted  directly  in  the  fire, 
and  therefore  that  the  United  States  is  legally  liable  to  the  claimant 
for  the  amount  of  his  damages  in  consequence  thereof* 

It  appears  that  the  building  and  shed  were  constructed  in  1017  for 
the  purpose  of  being  leased  to  the  Government  for  a  warehouse  or 
such  other  use  as  might  be  made  of  them  and  that  the  original  cost 
thereof  was  approximately  $11,000. 

They  were  occupied  by  the  Government  during  the  fiscal  year 
ending  June  30,  1018,  under  leases  dated  July  1,  1917,  and  July  10, 
1917,  at  a  monthly  rental  of  $250  and  $40,  respectively,  and  at  the 
time  of  the  fire  were  being  occupied  under  leases  dated  June  17, 1918, 
in  terms  identical  with  the  leases  for  the  preceding  fiscal  year. 

In  the  northwest  corner  of  the  open  shed,  about  25  feet  from  the 
door  communicating  with  the  larg&  building,  was  an  oil-burning 
boiler  used  to  generate  steam,  which  was  conveyed  to  a  melting  tank, 
in  which  beeswax,  rosin,  and  paraffin  were  melted.  This  heated 
compound  wns  drawn  through  a  pipe  into  a  mixing  vat,  in  which  it 
-was  mixed  with  jirasoline  pumped  from  an  underground  tank.  Pipes 
conveyed  this  mixture  through  the  wall  and  into  the  large  building, 
where  it  was  drawn  off  in  buckets  and  applied  by  brushes  to  the  ma- 
terial to  be  waterproofed.  The  mixing  vat  was  some  10  or  15  feet 
from  the  boiler,  in  the  fire  box  of  which  was  the  oil  burner.  Due  to 
excessive  pressure  in  the  mixing  vat  or  some  other  cause  a  vapor 
escaped  from  the  vat  and  was  carried  by  a  draft  of  air  to  the  fire  box 
of  the  boiler  and  was  ignited,  the  flames  spreading  immediately  over 
the  entire  plant,  as  the  air  in  the  lar^re  building  adjoining  was 
heavily  charged  with  fumes  from  the  evaporating  mixture  used 
therein  in  the  waterproofing  process. 

This  property  had  been  used  as  a  waterproofing  plant  for  about 
18  months  prior  to  the  time  of  the  fire.  The  system  was  in  operation 
in  June,  1918,  when  the  leases  for  the  fiscal  year  1919  were  sif^ned, 
the  only  subsetjucnt  changes  in  methods  employed  or  in  the  arrange- 
ment or  location  of  the  equipment — such  as  boiler,  tank,  vat,  etc.— 
being  admittedly  in  the  interest  of  safety. 

The  Government  is  not  liable  for  damages  caused  by  a  fire  result- 
mrr  from  one  of  its  lawful  and  necessary  operations,  however  haz- 
ardous, unless  it  be  shown  that  the  fire  was  the  direct  result  of 
negligence  either  in  the  selection  of  the  system  or  in  its  operation. 
The  test  for  negligence  in  such  case  is  not  whether  the  best  and  safest 
system  and  method  were  adopted,  but  whether  the  system  and  method 
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employed  were  reasonably  safe  or  such  as  a  reasonably  prudent  man 
would  employ  under  the  same  or  similar  circumstances.  Measured 
by  this  test,  I  think  it  is  clear  that  there  was  no  ne^jli^ence  on  the 
part  of  the  United  States  in  this  case.  The  work  was  necessarily 
hazardous,  and  the  risk  of  loss  from  a  fire  such  as  occurred  in  this 
case  was  one  assumed  by  the  claimant  when  he  leased  the  property 
to  the  Government  with  knowledge  of  the  purpose  for  which  it  would 
be  used. 

After  a  careful  consideration  of  all  the  evidence  and  arguments 
submitted,  I  am  of  opinion  that  the  fire  resulted  from  an  unavoid- 
able accident,  and  not  from  negligence  for  which  the  United  States 
is  responsible. 

The  action  of  the  auditor  in  disallowing  the  claim  is  affirmed. 


L0H6EVITT  PAT,  ARMY  OFFICERS— STATE  SERVICE  IN  NATIONAL  OITARS. 

The  right  of  an  officer  serving  In  tlie  temporary  forces  of  tlie  Army  to  count 
prior  State  service  iu  the  National  Guard  for  the  purpose  of  computing 
longevity  increase  of  pay,  under  provisions  of  the  act  of  Juiy  9,  1918, 
40  Stat,  875,  temolnateB  with  his  dlflchaise  from  the  tempowy  tanm,  and 
If  BobsequeDtly  oommlaBloiied  in  the  OfDcatf  ItoBonro  Oorps  and  awrignnii 
to  active  duty,  prior  State  service  in  the  National  Guard  may  not  be 
counted  in  computing  longevity  iocreaae  of  pay. 

SeeiiioB  by  Aiiittaat  Oonptroller  Voree,  Vebraaxy  M,  IMl: 

The  Auditor  for  the  War  Department,  on  February  14, 1921,  sub- 
mitted for  approval,  disapproval,  or  modification  his  decision  mMn^ 
an  original  construction  of  the  following  provision  in  the  act  of 
.  July  9,  1918,  40  Stat,  875: 

"  Longevity  pay  for  men  other  than  the  Regular  Army  :  Tliat 
'  officers  and  enlisted  men  of  the  forces  of  the  Army  of  the  United 

States  other  than  the  Regular  Army  who  huve  hud  service  in  the 
National  (iiiard  and  Organized  Militia  of  any  State,  Territory,  or 
District  but  who  have  entered  the  service  in  the  forces  of  the  Army 
of  the  United  States,  otherwise  than  through  draft  under  the  pro- 
visions of  section  one  hundred  and  eleven  of  the  Act  of  June  third, 
nineteen  hundred  and  sixteen,  known  as  the  national  defense  Act, 
shall  be  on  the  same  footing  as  to  pay  and  allowance  as  Uie  members 
of  said  forces  who  were  drafted  under  the  provisions  of  said  section." 

The  auditor  cites  the  claim  (now  pending  in  his  office)  of  George 
H,  Foster  for  longevity  increase  of  pay  from  July  1  to  December  81, 
X     1920,  as  captain  Signal  Reserve  Corps. 
The  facts  presented  are  as  follows: 

George  H.  Foster  served  as  an  enlisted  man  in  Oklahoma  National 
GKiard  (not  in  Federal  service),  from  April  14, 1908,  to  November  80, 
1908,  and  from  March  6,  1909,  to  May  18,  1910,  and  as  an  enlisted 
man  in  District  of  Columbia  National  Guard  (not  in  Federal  service) 
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from  July  31,  1911,  to  March  5,  1915,  making  a  total  of  5  years  5 
months  and  5  days  State  and  District  service  in  the  National  Guard. 

He  was  commissioned  first  lieutenant,  Si^rnal  Officers'  Reserve 
Corps,  June  25.  1917,  and  was  on  active  duty  as  such  from  July  9, 
1917,  to  June  17,  1919,  when  discharged.  Under  the  provisions  of 
the  longevity-pay  paragraph  of  the  act  of  July  9,  1918,  for  his  service 
on  and  after  July  9,  1918,  as  first  lieutenant,  in  computing  his  pay 
the  above-stated  service  in  the  National  Guard  was  counted  and  he 
was  accordingly  lawfully  paid  the  pay  of  a  first  lieutenant  of  over 
five  years  of  service  from  July  9,  1918,  to  June  17,  1919. 

He  was  commissioned  captain.  Signal  Section,  Officers'  Reserve  ^ 
Corps.  July  31,  1919,  and  was  on  active  duty  as  such  from  July  1, 
1920,  to  December  31,  1920,  being  the  period  covered  by  his  claim  for 
longevity  increase  of  pay. 

In  the  twelfth  paragraph  of  section  127a  of  the  act  of  June  4,  1920, 
41  Stat.,  78(),  and  in  a  paragraph  of  the  act  of  June  5,  1920.  41  Stat, 
977,  Congress  declared  that  any  emergency  officer  "  may  be  dis- 
charged when  his  services  are  no  longer  required,  and  all  such  officers 
shall  be  discharged  not  later  than  December  31,  1920." 

This  seems  to  have  been  construed  as  requiring  the  termination  of 
the  active-duty  status  in  this  and  other  similar  cases  on  a  date  no  later 
than  December  31,  1920.  See  par.  119,  War  Department  Special 
Order  238-0,  dated  October  9,  1920,  in  this  and  other  cases. 

The  auditor's  decision  is  as  follows': 

"  It  was  prescribed  in  General  Orders  No.  73,  War  Department, 
August  7,  1918.  that  the  United  States  Army  includes  all  land  forces 
in  the  service  of  the  United  States,  and  that  all  effective  commissions 

f>urporting  to  be  and  described  therein  as  oommisBions  in  the  Hegu- 
ar  Army,  National  Guard,  National  Army,  or  the  Keserve  Corps 
shall  hereafter  be  held  to  be,  and  regarded  as,  commissions  in  the 
XJnited  States  Army,  permanent,  provisional,  or  temporary,  as  fixed 
by  the  conditions  of  their  issue,  and  all  such  commissions  are  hereby 
amended  accordingly. 

^  The  effect  of  this  order  was  that  from  and  after  the  date  thereof 
1st  Lieutenant  George  H.  Foster  was  regarded  as  an  officer  in  the 
Army  of  the  United  States.  On  June  17, 1919,  he  was  honorably  dis- 
charged from  the  military  service  in  the  United  States  Army  at 
<Jainp  Meade,  Maryland. 

"  War  Department  Circular  No.  76,  dated  November  20, 1918,  pro- 
Tides: 

'^'l.  The  President  has  determined,  under  the  provisions  of  sec- 
tion 9,  act  of  Congress  approved  May  18,  1917,  that  the  public  serv- 
ice will  be  promoted  by  tne  discharge,  as  rapidly  as  their  services  can 
be  spared,  of  officers  in  the  United  States  Army,  except  those  hold- 
ing commissions  of  any  kind  in  the  Regular  Army. 

^'8.  All  separations  from  the  service  will  be  by  discharge  as 
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Beparation  of  the  individual  from  the  military  service  and  will  ter- 
minate all  commissions  held  by  him  in  the  Oihcei*s'  Keserve  Corps 
or  otherwise.' 

^  The  act  of  July  9,  1918,  supra,  states  in  specific  terms: 
" '  That  officers   *    *    *   of  the  forces  of  the  Army  of  the  United 
States  other  than  the  Regular  Army   *   *   *   but  who  have  entered 
the  service  in  the  forces  of  the  Army  of  the  United  States,  otherwise 
than  through  draft,   *   *   *,   shall  be  upon  the  same  footing  as  to 

Say  and  allowances  as  the  members  of  said  forces  who  wm 
rafted  •  ♦ 

^*It  is  believed  that  it  was  the  purpose  of  the  act  to  operate  as  a 

benefit  to  those  who  had  entered  tne  branches  of  the  military  service 
not  excepted,  other  than  by  way  of  draft,  before  the  passage  of  the 
act  of  July  9,  1918,  in  order  that  they  might  be  able,  under  certain 
conditions,  to  count  service  in  the  National  Guard  and  Organized 
Ifilitia,  the  same  as  allowed  drafted  officers  and  enlisted  men  of  the 
National  Guard,  24  Comp.  Dec,  120. 

"The  words  '  hut  who  have  entered '  are  regarded  as  words  of  limi- 
tation and  restriction  and  as  not  applying  to  the  specified  class  euter- 
ine  the  service  subsequent  to  the  date  of  the  act. 

"The  discharge  of  Lieutenant  Foster  on  June  17,  1919,  was  an  en- 
tire and  complete  separation  from  the  service  and  nis  ri^ht  to  count 
National  Guard  service  for  longevity  ])ay  purposes  terminated  there- 
with. His  entry  into  the  service  on  July  1.  1920,  under  his  now  com- 
mission did  not  restore  that  right  and  he  is  therefore  not  entitled  to 
count  his  service  in  the  National  Guard  for  the  purpose  of  computing 
'  longevity  pay  from  July  1,  1920,  to  January  6, 1921." 

The  auditor's  decision  as  to  claimant's  rights  under  the  act  of  Julv 
9,  1918,  is  approved;  but  inasmuch  as  claimant  did  not  enter  ujion 
active  duty  as  a  captain  until  July  1,  1920,  his  rights  under  tlie  pro- 
viso in  section  11  of  the  act  of  May  18,  1920,  and  under  the  sixtli  of 
the  miscellaneous  provisions  in  section  127a  of  the  act  of  Junp  4,  1920, 
should  be  considered. 

The  proviso  in  section  11,  41  Stat.,  604.  is  as  follows: 

Provided^  That  hereafter  longevity  pay  for  officers  in  the  Army, 
Navy,  Marine  Corps,  Coast  Guard,  Public  Health  Service.  an<l  Coast 
and  Geodetic  Survey  shall  be  based  on  the  total  of  all  service  in  any 
or  all  of  said  services." 

This  became  effective  on  May  18, 1920.  27  Comp.  Dec,  540.  It  does 
not  appear  that  claimant  had  any  service  prior  to  the  date  of  his  ap- 
pointment as  captain  other  than  the  State  service  in  the  National 
(luard  and  the  service  as  lieutenant  in  the  Anny.  The  service  in  the 
Army  to  be  counted  for  longevity  is  service  on  the  active  list  of  the 
Army.  27  Comp.  Dec,  290.  Service  in  the  National  Guard  wliile  not 
in  the  service  of  the  United  States  is  not  service  in  the  Army  within 
the  meaning  of  the  proviso  of  said  section  11.  27  Comp.  Dec,  287. 

The  si.xth  paragraph  of  section  127a,  41  Stat.,  785.  provides: 

"In  determining  ♦  *  *  increase  of  pay  for  length  of  service, 
♦  •  *!  active  duty  performed  while  under  appointment  from  the 
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United  States  Government,  whether  in  the  Regular,  provisional,  or 
temporary  forces,  shall  be  credited  to  the  same  extent  as  service  under 
a  RegnlftT  Army  eommiasion.'' 

This  enactment  precludes  the  counting  of  State  service  in  the  Na- 
tional Guard  in  computing  longevity  increase  of  pay. 


UnzeiL  TBXATMBVT— ABUT  OnrZCB&S. 

The  same  laws  and  regulations  that  prevent  an  Army  officer  from  receiving 
relmbureement  for  civilian  metllcal  and  hospital  treatment  at  hie  post  of 
duty  when  Army  medical  and  hospital  treatment  Is  available,  apply  so 
as  to  prevent  an  Army  officer  from  receiving  relmburaemeot  for  ciTilian 
mejUcal  and  bcMpltal  treatomt  at  a  plaee  otlmr  than  lils  post  of  diitj,  to 
whidi  it  baa  beoome  noeesaary  to  oend  bim,  wbta  Army  medical  and  boa- 
pital  treatment  could  bavo  been  ncnred  tbere. 

Decision  by  Aiiistant  Comptroller  Voree,  Vebmary  25,  1921: 

Charles  I.  Carpenter,  second  lieutenant,  Aviation  Service,  Air 
Craft  Production,  discharged,  applied  February  17,  1921,  for  re- 
vision of  the  action  of  the  Auditor  for  the  War  Department  in  dis- 
allowinfr  by  settlement  certificate  No.  735803,  dated  June  21,  1920, 
his  claim  for  reimbursement  of  $525.25  for  expenditures  made  by 
him  for  civilian  medical  and  hospital  treatment  from  October  1  to 
November  27,  1918. 

It  is  evidenced  that  the  claimant  was  on  duty  as  a  second  lieuten- 
ant at  the  Metz  Company  plant,  Walthara,  Mass.,  with  quarters  at 
the  Technolojry  Bachelor  Apartments,  Boston,  Mass.,  when,  October 
1,  1918,  he  became  very  ill  with  influenza,  then  epidemic  in  New 
Enprland.  A  fellow  oHicer  who  had  just  returned  from  sick  leave 
spent  in  a  civilian  hospital  in  New  York  City  recjuested  medical  aid 
of  the  Army  medical  authorities  at  Boston  for  the  claimant.  The 
sur^reon. sent  in  response  to  this  request, advised  the  removal  of  the 
patient  to  a  hospital  where  the  attention  the  nature  of  the  malady 
required  could  be  rendered.  The  Army  hospitals  in  Boston  had 
their  capacity  of  patients,  and  the  claimant's  fellow  officer,  on  the 
nifjht  of  October  1,  was  informed  that  no  hospital  facilities  were 
then  available.  Tliis  oflicer  then  made  arrangements  by  telegraph 
yfith  the  private  hospital  in  which  he  had  spent  his  sick  leave  for  a 
private  room  and  for  an  ambulance  to  meet,  October  2.  the  7  a.  ra. 
train  from  Boston.  The  claimant  was  removed,  apparently  in  an  un- 
conscious condition,  to  this  private  hospital  in  New  York  City,  where 
he  remained  from  October  2  to  November  27,  1018,  and  it  is  claimed 
that  the  resultant  expense  should  be  borne  by  the  United  States. 

The  Surgeon  General  of  the  Army,  whose  duty  it  is  to  give  ad- 
ministrative approval  or  <lisapproval  of  such  claims,  and  wliose 
action,  though  not  conclusive  on  the  accounting  officers  of  the 
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Treasuiy,  is  entitled  to  respect,  has  refused  to  approve  this  daim. 
He  states,  June  15,  1920,  that  there  were  three  Army  medical  hos- 
pitals in  New  York  City  available  for  officer  patients.  The  records 
of  the  attending  surgeon's  office  at  New  York  do  not  reveal  that  any 
effort  was  made  to  place  the  claimant  in  an  Army  hospital  in  or  near 
New  York. 

The  precise  question  thus  presented  for  decision  is  whether  the 
claimant  is  entitled  under  the  law  and  regulations  to  reimbursement 
for  civilian  medical  and  hospital  treatment  when  Army  medical  and 
hospital  treatment  could  not  be  secured  at  his  place  of  duty  but  could 
have  been  secured  at  the  place  where  he  obtained  the  civilian  medical 
and  hospital  treatment. 

The  controlling  statute,  the  act  of  July  9,  1918,  40  Stat.,  86^ 
reads: 

*  *  *  for  medical  care  and  treatment  not  otherwise  provided 
for,  including  care  and  subsistence  in  private  hospitals  of  officers, 
enlisted  men  and  civilian  employees  of  &e  Army^  of  applicants  for 

enlistment  and  prisoners  of  war  and  other  persons  in  military  custody 
or  confinement,  when  entitled  thereto  by  law,  regulation,  or  contract. 
Provided,  That  this  shall  not  apply  to  officers  and  enlisted  men  who 
are  treated  in  private  hospitals  or  by  civilian  physicians  while  on 
furlough   •   ♦  */* 

Officers  of  the  Army  are  entitled  by  law  to  necessary  medical  care 
and  treatment  by  the  Medical  Department  of  the  Army;  and » when 
on  duty,  by  regulation  (Army  Regulations,  paragraph  1476),  where 
military  hospitals  or  Army  medical  officers  are  not  available  they 
are  entitled  to  treatment  in  private  hospitals  and  by  civilian  physi- 
cians at  the  expense  of  the  United  States.  It  has  been  held,  27 
Comp.  Dec,  514,  that  as  conditions  precedent  to  reimbursement  for 
expenditures  made  by  an  officer  of  the  Army  for  treatment  in  private 
hospitals  and  by  civilian  physicians,  it  must  be  shown  that  the  ofTicer 
was  in  a  duty  status  and  that  military  hospitals  and  Army  medical 
officers  were  not  available. 

The  same  reasons  which  operate  as  an  inhibition  to  the  reimburse- 
ment of  expenditures  made  for  civilian  medical  and  hospital  treat- 
ment when  secured  at  a  post  of  duty  and  when  Army  medical  and 
hospital  facilities  are  availal)le,  also  operate  as  an  inhibition  to  reim- 
bursement for  such  expenditures  made  at  other  than  a  post  of  duty 
but  where  Army  medical  and  hospital  facilities  are  available.  If 
travel  can  be  endured  by  a  patient  to  a  private  hospital,  it  can  be 
endured  to  an  Army  hospital  in  the  same  city,  or  in  a  city  requiring 
no  more  arduous  travel.  Havinir  reached  a  city  containing  facilities 
of  the  Medical  Department  of  the  Army  and  then  securing  medical 
treatment  from  private  sources  do  not  meet  the  conditions  precedent 
and  the  resulting  expense  is  not  properly  chargeable  to  the  Govern- 
ment.  It  can  make  no  difference  that  the  arrangements  are  perfected 
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by  a  fellow  officer  for  the  reason  that  such  fellow  officer  in  this  case 
must  be  considered  as  the  apent  of  the  person  for  whom  the  treat- 
ment is  secured  and  for  \vho?e  acts  such  person  is  responsible. 
On  revision  the  action  of  the  auditor  is  afHimed. 


mAUU  XO  AITZOMOBILB  OOMXAHDBS&SO  BT  OOLLBCTOB  OF  0178T01C8. 

Where  tlie  extgendes  of  Che  terviee  reqnlfe  that  a  prtvatdy  owned  automobile 

be  taken  over  and  used  offlclally  by  n  deputy  coll(H>tor  of  cnstomg  without 
a  prior  definite  agreement  or  understanding  with  the  ownor  ns  to  eoui- 
pensatiou  for  use  of  and  damage  to  the  car,  there  is  an  itnplltMl  promise  on 
the  part  of  the  Government  to  pay  a  reasonable  compensation  for  Its  u»e» 
and  sneh  compensadon  may  legally  and  properly  extend  to  ptyment  for 
reasonable  repalm  of  any  damage  canaed  ezctuslTely  by  the  trip. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  February  26,  1921: 

I  have  your  letter  of  February  17,  1921,  requesting  reconsid.Tation 
of  the  action  of  this  ofTire  in  afFirming  on  January  7,  1921,  a  dis- 
allowance by  the  Auditor  for  the  Treasury  Department  of  an  item 
of  $34  in  an  account  of  the  collec  tor  of  customs  at  St.  Albans,  Vt. 

This  item  represents  reimbiirs*  nient  by  the  collector  of  one  of  his 
deputies  for  a  payment  made  to  one  Jules  Dragon,  because  of  aam- 
age  to  Dragon's  automobile  sustained  while  in  use  and  being  driven 
by  the  owner  on  an  official  trip  into  which  the  owner  and  his  car  are 
said  to  have  been  pressed  by  the  deputy  collector  without  a  specilic 
agreement  or  understanding  as  to  compensation  for  services  or  for 
possible  damage  to  the  car. 

The  auditor's  disallowance  was  affirmed  because  the  evidence  be- 
fore this  nfiice  did  not  sufficiently  establish  the  extent  of  the  obliga- 
tion, if  any.  for  damage  to  this  car  which  the  Oovernment  had  in- 
curred l>y  official  use  of  it.  It  appeared  at  the  time  this  action  waa 
taken  that  when  the  deputy  collector  made  the  payment  to  the  owner 
of  the  ccr  the  repairs  had  not  been  made,  and  tlM\t  they  were,  in  fact, 
not  afterwards  made  for  at  least  four  months  after  the  trip.  There 
was  no  direct  affirmative  evidence  that  the  $34  paid  is  the  proper 
proportion  of  the  actual  expense  of  $G1  subsequently  incurred  by  the 
owner  for  repairs  of  the  car  for  which  the  (iovernment  is  liable,  and 
no  explanation  of  the  delay  of  four  months  in  making  the  repairs 
was  given. 

It  appears  from  n  statement  of  the  collector  which  you  now  submit 
that  the  car  could  not  be  used  until  necessary  repairs  were  made,  and 
that  owing  to  the  condition  of  the  roads  in  winter  and  sprmg  the 
time  in  April  when  the  repairs  were  made  was  the  earliest  practicable 
date  at  which  the  car  could  be  towed  to  a  repair  shop. 
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This  statement  should  come  from  one  havin*]:  first-hand  knowledge 
of  the  facts,  and  it  does  not  appear  that  the  collector  had  such  knowl- 
edge. However,  I  think  the  statements  and  the  evidence  as  a  whole, 
although  not  as  clear  and  definite  as  they  should  be,  may  now  be 
taken  as  sufficiently  establishin<r  the  essential  facts  that  the  car  was 
damaged  by  the  trip  at  least  to  the  extent  of  the  $34  claimed,  ard 
that  such  damage  was  due  to  the  weather  conditions,  the  state  of  the 
roads,  and  the  high  rate  of  speed  at  which  the  owner  was  required 
to  drive  his  car,  and  not  to  carelessness  or  negligence  of  the  owner. 

Where  the  exigencies  of  the  service  require  that  a  privately  own'^d 
automobile  be  taken  over  and  used  officially  without  a  prior  definite 
agreement  or  understanding  with  the  owner  as  to  compensation  for 
use  of  and  damage  to  the  car,  there  is  an  implied  promise  on  the  p^irt 
of  the  Government  to  pay  a  reasonable  compensation  for  its  use,  and 
such  compensation  may  legally  and  properly  extend  to  payment 
for  reasonable  repairs  of  any  damage  caused  exclusively  by  the  trip. 
The  payment  in  this  case  was  reasonable  under  the  circumstances; 
and  the  item  is  now  allowed  on  revision. 


VAVAL  &ESE&VS  POBCE— V0&7EITTJIIE  07  &STAINEB  PAY  FOB  DB8BB* 

Tioir. 

Retainer  pay  may  be  paid  to  members  of  the  Naval  Reserve  Force  for  periods 

of  unatithorizod  absence  ocmrrlnp  durinp  nrtlve  service  If  flie  <  ircum- 
stMnces  sun\»un(linK  the  nbsonco  indlcnte  an  Intent  to  return  and  cnnthiue 
on  duty,  hut  If  the  eircunisiances  indicate,  or  there  Is  establlshetl,  an  intent 
to  desert  from  the  service  and  not  to  return,  retainer  pay  for  the  period 
of  desertion  Is  forfeited. 
VpoD  snnender  of  a  member  of  the  Naval  Reserve  Force  after  period  of  de> 
sertion,  the  lipht  to  receive  retainer  pay  revives  and  he  continnee  in  lecdpt 
.  thereof  unless  forfeiture  is  imposed  by  eonrt-martiaL 

Assistant  Comptroller  Foree  to  the  Secretarj  of  the  Vavy,  Febrasxy  SS,  IMl: 
I  have  your  letter  of  February  7, 1921,  requesting  decision  whether 
a  member  of  the  Naval  Reserve  Force,  who  by  a  general  court-mar- 
tial was  found  guilty  of  desertion,  is  entitled  to  retainer  pay  during 
the  period  he  remained  in  desertion  and  subsequent  to  his  return 
therefrom. 

The  specific  case  presented  is  that  of  Joseph  0.  Donohae,  commis- 
sary steward,  who  enrolled  in  the  Naval  Reserve  Force  on  May  1, 
1917.  While  in  active  service  he  deserted  about  December  25,  1918, 
and  remained  in  desertion  until  June  18, 1920. 

By  a  general  court-martial  sentence,  approved  August  17,  1920, 
Donohue  was  sentenced  to  be  confined  in  prison  for  a  period  ci 
eighteen  months;  then  to  be  dishonorably  discharged  from  Che  nmTil 
service  and  ''to  suffer  all  other  acoesBories  of  said  sentence/* 
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In  24  Comp.  Dec,  399,  it  was  held,  quotin*?  from  the  syllabus: 

"  Unauthorizod  absence  or  absence  from  duty  on  account  of  sick- 
ness or  disease  for  causes  stated  in  the  act  of  August  29,  1916,  do  not 
deprive  a  member  of  the  Marine  Corps  Beeerre  of  the  right  to 
receive  retainer  pay  fbr  periods  of  active  duty.'' 

This  decision  contemplated  short  periods  of  unauthorised  absence 
which  would  not  be  construed  as  breaking  a  leservisfii  active  duty 
status. 

As  stated  in  the  decision,  the  right  to  receive  retainer  pay  is  not 
made  conditional  upon  the  performance  of  active  duty.  Betainer 
pay  is  allowed  solely  in  consideration  of  an  obligation  assumed  by  a 
citizen  of  the  United  States  ^to  serve  in  the  Navy  in  time  of  war 
or  during  the  existence  of  a  national  emergency  declared  by  the 
President.'' 

If  a  reservist  responds  to  a  call  to  active  duty  and  during  the 
period  of  service  should  be  guilty  of  unauthorized  absence  without 
circumstances  to  indicate,  or  the  establishment  of,  an  intent  Hot  to 
return  and  continue  on  duty,  I  believe  that  the  retainer  pay  should 
go  on  and  be  paid  even,  for  the  period  of  unauthorized  absence. 

If,  however,  the  circumstances  connected  with  an  unauthorized 
absence  indicate,  or  there  is  established,  an  intent  not  to  return,  such 
absence  is  evidence  of  a  violation  of  the  obligation  assumed  to  serve 
in  the  Navy  in  time  of  war  or  national  emergency  ^  and  such  a  viola* 
tion  deprives  the  reservist  of  the  retainer  pay— the  consideration 
paid  for  the  obligation  assumed. 

I  am  accordingly  of  the  opinion  that  Donohue  is  not  entitled  to 
retainer  pay  for  the  period  December  5i5, 1918,  to  June  17, 

Upon  surrendering  himself  on  June  18, 1920,  Donohue  again  took 
upon  himself  the  obligation  of  his  contract  of  enrollment  and  his 
right  to  retainer  pay  revived.  He  could  have  been  released  from 
arrest  and  held  lor  service.  Such  a  right  unquestionably  held  by  the 
Navy  Department,  existed  solely  by  reason  of  the  fact  that  he 
resumed  an  active  duty  status,  constructively  held,  during  the  period 
while  in  desertion.  By  reason  of  the  revival  of  his  right  to  retainer 
pay,  he  contiimes  iii  the  receipt  thereof  unless  forfeiture  is  imposed 
by  oourt-martiaL 

24  Comp.  Dec,  899,  also  held,  quoting  from  the  syllabus: 

"An  enrolled  member  of  the  Marine  Corps  Keserve  sentenced  by 
oourt-martial  to  forfeit  all  pay  due  or  to  become  due  suffers  the  loss 
of  retainer  pay  as  well  as  pay  allowed  for  active  serrice." 

Accordingly,  from  and  after  August  17,  1920,  Donohue,  under  the 
terms  of  the  general  court-martial  approved  on  that  date,  forfeited 
his  retainer  pay. 
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ABDinOHAL  GOXVSHBAnOV. 

Disability  compensation  provldpfl  by  the  war  risk  insurance  act  of  October  % 
1017,  as  amended  by  tlu>  jict  of  December  24.  1019,  41  Stat..  373,  is  not 
salary  within  the  moaning  of  the  act  of  May  10,  101(5,  30  Stat..  120.  as 
amended,  prohibiting  the  holding  of  two  positions  under  the  Goveruuieut 
with  combined  oompmaatlon  In  excees  of  ^000  i)er  annam, 

OomptroUer  Warwick  to  the  Poitmaiter  Geaeial,  Xarch  1, 1921: 

I  have  your  letter  of  February  19,  1921,  requesting  decision 
whether  the  department  can  employ  "  a  person  in  a  post  office  at  a 
salary  of  $1,400  per  annum  who  is  at  tiie  same  time  receiving  an 
award  of  $80  per  month  because  of  temporary  total  disability  from 
the  Bureau  of  War  Risk  Insurance. 

I  assume  your  submission  has  reference  to  the  prohibition  made 
by  section  6  of  the  act  of  May  10,  1916,  39  Stat.,  120,  as  amended, 
prohibiting  the  holding  of  two  positions  with  compensation  in  ezoess 
of  $2,000  per  annum.  The  disability  compensation  provided  by  the 
act  of  October  6, 1917, 40  Stat.,  406,  as  amended,  act  of  December  24, 
1919,  41  Stat,  87d,  is  not  considered  salary  within  the  prohibition 
of  the  act  of  May  10,  1916.  The  fact  of  obtaining  a  position  with 
compensation  would  appear  to  be  for  consideration  of  the  Bureau 
of  War  Risk  Insurance  under  section  805  of  the  act  of  October  6^ 
1917,  authorizing  modification  of  disability  compensation  in  oon* 
nection  with  the  question  of  total  disability. 


PTJBUO  irnUTZlS— WATBE. 

The  Uhited  States  may  not  be  obligated  by  Its  oontracting  oBktn  to  pay  Cur 

water  furnished  the  Government  In  excess  of  the  rates  available  to  the 
Keueral  public  as  fixed  by  city  ordinance  or  other  competent  authority,  but 
water  may  be  furnished  the  Government  at  rates  less  than  for  the  jfeneral 
public,  if  the  contractor  is  willing,  without  violating  any  statutory  or 
Other  iwohibltlon  againat  discriminatory  rates*  since  the  United  States  is 
not  a  competitor  of  the  genoral  public. 
UndMr  a  CsmtXtLCt  for  ftn-nlshlns  water  to  the  Government  In  such  quantities  SB 
may  be  required  for  all  ptirposes  In  a  certain  locality  at  sliding  rates  ae- 
cording  to  the  quantity  used,  and  a  nmiihcr  of  nu  ters  for  measurinp  the 
water  used  are  mstalicd  by  the  coutructur  as  provided  in  tlie  contract,  pay- 
ment should  be  made  of  the  amount  computed  on  consolidated  meter  read- 
ings and  not  on  s^rate  meter  readings. 

Comptroller  Warwick  to  the  Secretary  of  War,  Xareh  1,  1981. 

I  have  your  letter  of  February  28  requesting  decision  as  follows: 

"  Contract  with  the  City  of  Douglas,  Arizona,  for  furnishing  water 
to  Camp  Henry  ,T.  Jones,  Douglas,  Arizona,  for  the  fiscal  year  1920, 
with  correspondence  relative  thereto,  is  forwarded  requesting:  your 
deci^ou  as  t.o  whether,  under  the  terms  of  the  contract,  payment 
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should  be  made  to  the  City  of  Douglas,  Arizona,  of  the  amount  com- 
puted on  consolidated  meter  readings  or  computed  on  separate  meter 

readings;  and  upon  the  further  question  of  whether  the  water  rate 
fixed  in  the  contract  is  controlling  in  view  of  the  fact  that  a  different 
rate  is  provided  for  by  ordinance  of  the  City  of  Douglas." 

The  provisions  of  the  contract  which  have  a  bearing  on  the  ques- 
tions presented  are  as  follows : 

That  said  contractor  shall  supply  clear  water  suitable  for  drink- 
ing in  such  quantities  as  may  be  required  for  all  purposes,  to  troops 
located  at  Camp  Harry  J.  tlones,  and  elsewhere,  in  and  about  the 
city  of  Dou|^las,  Arizona. 

"  For  and  in  consideration  of  the  faithful  performance  of  the  stipu- 
lation of  this  agreement  the  contractor  shaU  be  paid,  at  the  office  of 
the  camp  supply  officer,  at  Douglas,  Arizona,  the  sum  of  twenty  cents 
per  thousand  gallons  for  water  supplied  to  camp  sites  and  all  leased 
land  bounded  on  the  north  by  Inth  Street,  on  the  east  by  the  easterly 
line  of  the  northeast  (juarter  of  section  17,  township  24,  ran<je  28,  on 
the  west  by  Washington  Street,  and  on  the  south  by  International 
Boundary  Idne,  located  in  the  County  of  Cochise  and  State  of 
Arizona. 

"  For  water  supplied  except  as  above  specified  the  contractor  shall 
be  paid  at  the  rate  of  $2  per  month  for  the  first  3,000  gallons ;  25^ 
per  1,000  gallons  for  the  next  3,000  gallons;  20^  per  1,000  gallons  for 
the  next  24,000  gallons;  15^  per  1,000  gallons  for  the  next  hundred 
thousand  gallons;  and  10^  per  1,000  gallons  for  all  water  in  excess  of 
IdOfiOO, 

The  contractor  shidl  furnish,  install,  and  maintain  in  good  work- 
ing order  for  measuring  all  water  supplied  on  this  contract,  the 
necessary  water  meters  and  for  such  meters  furnished,  installed  and 
maintained  for  a  size  larger  than  5/8  inch  shall  be  paid  in  addition 
to  rates  specified  above : 

**For  1"  meters  «  ».  — —  —     50^  per  mouth. 

li"    "    75<  " 

2"     *•   ^  1  00 

3"     •*   1.50  •* 

4"   2.00    "  " 

It  appears  that  the  rates  fixed  for  the  general  public  for  water 
consumed  outside  of  the  corporate  limits  of  the  city  of  Douglas  are 
the  same  as  those  fixed  in  the  third  paragraph  quoted  from  the  con- 
tract ;  that  Is,  on  a  sliding  scale. 

The  rule  as  to  what  an  oflicer  of  the  Qovemment  may  obligate  th^ 
United  States  to  pay  in  the  case  of  a  contract  for  supplies  or  services 
which  the  general  public  may  obtain  at  rates  fixed  by  competent 
authority  may  be  stated  as  fdlows:  The  United  States  may  not  be 
obligated  to  pay  in  excess  of  the  rates  ayailable  to  the  general  public^ 
but  a  contract  may  be  entered  into  to  pay  at  a  lower  rate  than  the 
general  public  pays  if  the  contractor  is  willing  to  contract  ftt  sndi 
lower  rate  without  violating  any  statutory  or  other  prohibition 
against  discriminatory  rates  since  the  United  States  is  not  a  com« 
petitor  of  the  general  public  24  Comp.  Dec,  280. 
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Whether  officials  of  Douglas  have  authority  to  contract  at  rates 
other  than  the  rates  fixed  by  ordinance  is  immaterial  because  tbe 
kgality  or  illegality  of  their  action  does  not  fix  the  obligations  of  the 
United  States.  The  question  is  whether  officers  of  the  United  States 
can  obligate  the  United  States  to  pay  more  than  the  rates  fixed  by 
ordinance— that  is,  rates  in  excess  of  those  paid  by  the  general 
public— and  the  answer  to  that  question  is  that  they  can  not 

The  flat  rate  fixed  in  the  second  paragraph  quoted  from  the  con- 
tract—that is,  20  cents  per  thousand  gallons— is  in  excess  of  tiie 
rates  fixed  for  the  general  public  Therefore  payment  for  water  con- 
sumed should  be  at  the  sliding  rates  fixed  in  the  third  paragraph 
quoted  from  the  contract  and  calculated  on  the  total  amount  con- 
sumed in  any  month  regardless  of  the  number  of  meters  through 
which  the  water  passes. 

The  contract  is  a  single  contract  for  supplying  water  '^in  such 
quantities  as  may  be  required  for  all  purpose^  to  troops  located  at 
Camp  Harry  Jones,  and  elsewhere,  in  and  about  the  dty  of  Douglas, 
Arizona." 

The  fact  that  the  consumption  is  actually  found  by  the  measure- 
ment shown  on  a  number  of  meters  does  not  operate  to  split  the 
single  contract  up  into  as  many  separate  contracts  as  there  are 
meters. 

Answering  the  questions  specifically,  payment  should  be  made 
of  the  amount  computed  on  consolidated  meter  readings  and  at  the 
rate  fixed  in  the  third  paragraph  quoted  from  the  contract 


PAEIZAL  PATHBSTS  TO  EAIUIOASS  mTBlK  niAmPOBTATIOH  AOT. 

Jn  all  cases  presented  to  the  Auditor  for  the  State  and  Other  Departments  for 
partial  payments  of  the  amount  necessary  to  make  pood  the  guaranty  as 
to  income  of  a  carrier  for  period  of  six  months  after  termination  of 
Federal  control,  under  provisions  of  section  209,  paragraph  (g),  of  tbe 
act  of  FAraary  28, 182Q,  41  Stat,  4M,  tm  amended  by  tlie  act  <tf  February 
28k  192t.  41  Stat.  1146,  partial  paymentB  deflnitely  ascertained  to  be  doe 
will  he  authorized  only  when  it  appears  from  the  certificate  made  by  tbe 
Interstate  Commerce  Commission,  or  other  satisfactory  evideiir'p  on  file 
In  tlie  auditor's  office,  that  the  connnlsslon  is  unable  nt  the  time  finally  to 
determine  the  whole  amount  due  to  such  carrier  under  said  section. 

Seotiioa  by  Oomytroller  Warwick,  XarOh  t,  ML 

The  Auditor  for  the  State  and  Other  Departments  has  submitted 
for  approval,  disapproval,  or  modification  his  decision  of  March  1, 
1921,  to  the  eiTect  that  under  the  provisions  of  section  209  (^)  and 
212  of  the  transportation  act,  1920,  as  amended  by  the  act  of  February 
26,  1921,  41  Stat.,  1145,  he  is  authorized  to  allow  a  claim  based  on  a 
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certificate  made  bj  the  Interstate  Commeroe  CommisEdon  in  the  fol* 
lowing  tenns: 

Interstate  Commerce  Commission, 
Washington. 

«*  Certificate  No.  A-330. 

"Certificate  of  Interstate  Commerce  Commission  under  Section 
209  (g),  Transportation  Act,  1920,  as  Amended  by  Section  212. 

**  To  the  Secretary  of  the  Treasury  of  the  United  States: 

"  1.  The  Interstate  Commerce  Commission,  hereinafter  called  the 
commission,  hereby  certifies  that  the  Chica<^o,  Milwaukee  &  tit.  Paul 
Railway  Company,  a  corporation  of  the  State  of  Wisconsin,  herein- 
after called  the  carrier,  is  a  carrier  as  defined  in  paragraph  ^a)  of 
section  209  of  the  transportation  act,  1920,  in  that  it  is  a  earner  bv 
railroad  whose  railroad  or  system  of  transportation  was  under  FecT- 
cral  roTitrol  at  the  time  such  t'ederal  control  terminated  at  12.01  a.  m. 
on  March  1,  1920;  that  the  carrier  filed  with  the  commission  on  or 
before  March  15,  1920,  a  written  statement  that  it  accepted  all  of  the 
provisions  of  the  said  section  209. 

'*2.  The  commission  has  ascertained  and  hereby  certifies  to  the 
Secretary  of  the  Treasury  that  the  amount  of  six  hundred  and  thirty* 
seven  thousand  one  hundred  and  ninety  dollars  and  five  cents 
($637,190.05),  in  addition  to  any  other  sum  or  sums  heretofore  cer- 
tified in  favor  of  the  carrier  under  section  2(ll>  of  the  transportation 
act,  1920,  is  necessary  to  make  good  to  said  carrier  the  guaranty 
provided  by  the  said  section. 

"  3.  The  commission  hereby  certifies  that  such  amount  of  six  hun- 
dred and  thirty-seven  thousand,  one  hundred  and  ninety  dollars  and 
five  cents  ($637,190.05)  can  not  be  reduced  by  further  accounting  or 
otherwise,  and  there  may  be,  upon  further  investi*jation,  additional 
amounts  found  due  to  said  Chicago^  Milwaukee  &  dt.  Paul  Kailway 
C(»npany  to  make  good  to  said  earner  the  guaranty  to  section  209  of 
the  transportation  act,  1920,  and  which  if,  and  when,  ascertained  by 
the  commission  will  be  certified  to  the  Secrctaiy  of  the  Txeasuxy. 
Dated  this  28th  day  of  February,  1921." 

Paragraph  (g)  of  section  209, 41  8tat.,  466,  reads: 

^  The  comminion  shall,  as  soon  as  practicable  after  the  expiration 
of  the  guaranty  period,  ascertain  and  certify  to  the  Secretary  of  the 
Treasury  the  several  amounts  nocossary  to  make  pood  the  foref^oing 
guaranty  to  each  carrier.  Tlie  Secretary  of  the  Treasury  is  hereby 
authorized  and  directed  thereupon  to  draw  warrants  in  favor  of  eacn 
8uch  carrier  upon  the  Treasury  of  the  United  States,  for  the  amount 
flbown  in  such  certificate  as  necessary  to  make  eood  such  guaranty. 
An  amount  sufficient  to  pay  such  warrants  is  hereby  appropriated 
out  of  any  money  in  the  Treasury  not  otherwise  appropnated." 

Section  212  of  said  act  proyides : 

^  Jik  making  certifications  under  section  204  or  section  209,  the  com- 
mission, if  not  at  the  time  able  finally  to  determine  the  whole  amount 

due  Tinner  such  section  to  a  cnrrier  or  the  American  Railway  Express 
Company,  may  make  its  certificate  for  any  amount  definitely  ascer- 
tained by  it  to  be  due,  and  may  thereafter  in  the  same  manner  make 
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farther  osrtificaies,  until  the  whole  amount  due  has  been  certified. 
The  authority  of  and  direction  to  the  Secretary  of  the  Treasury  luukr 
such  sections  to  draw  warrants  is  hereby  made  applicable  to  each  sndi 
certificate." 

If,  at  the  time  of  maJdng  its  certificate,  the  Interstate  Commeroe 
Conmiission  is  able  to  determine  finally  tiie  whole  amoimt  dae  the 
carrier  a  final  certificate  such  as  is  contemplated  under  section  Si09 
(g)  should  be  made  and  no  other  form  of  certificate  would  be  au- 
thorized under  the  law.  27  Gomp.  Dec,  831  and  497. 

The  provision  hereinbefore  quoted  from  section  212  does  not  apply 
to  any  case  in  which  the  Interstate  Commerce  Commission  is  able 
at  the  time  finally  to  determine  the  whole  amount  due  under  sectioii 
209  (g). 

It  does  not  appear  from  the  certificate  hereinbefore  quoted  that 
the  commission  is  not  at  this  time  able  finally  to  determine  the  whole 
amount  due  in  the  case  referred  to,  but  I  am  advised  informally  that 
such  is  a  fact.  Therefore,  pilyment  is  authorized  in  said  case. 

In  all  similar  cases  hereafter  presented  to  the  auditor  for  partial 
payment  of  the  amount  due  under  section  209  (g)  payment  will  be 
authorized  only  when  it  appears  from  the  certificate  made  by  the 
Interstate  Commerce  Commission  or  from  other  statisfactory  evi- 
dence on  file  in  the  auditor's  office  that  the  commission  is  unable  at 
the  time  finally  to  determine  the  whole  amount  due  under  said  section. 

The  auditor's  decision  is  modified  accordingly. 


OISBS  HZBB  OV  EBPKB8B1ITATXTX8  ZV  OOVOmUg. 

Since  it  is  the  intention  of  Congross.  as  oxpressed  !n  various  appropriation  acts, 
that  clerk  hire  shall  be  authorized  for  Representatives  only  when  "  neces- 
sarily emploTed,"  a  R^reaeDtatlve  who  la  determined  to  have  beat  deetad 
to  a  seat  In  CSongreas  illegally  held  by  another  is  not  entitled  to  derk  bin, 
or  allowance  therefor,  prior  to  the  date  he  takes  the  oath  of  office  and 
designates  some  person  to  receive  such  allowance  as  prescribed  by  law. 

Comptroller  Warwicic  to  the  Clerk  of  the  House  of  Aepresentatives,  Xaroh  S, 
IMt: 

T  have  your  letter  of  Fohniary  28.  1921,  requesting  decision 
whether  the  House  of  Representatives  having  declared  on  February 
25,  1921,  that  John  K.  Farr,  of  the  tenth  congressional  district  of 
the  State  of  Pennsylvania,  was  elected  a  Member  of  the  House  to  the 
Sixty-sixth  Congress,  and  having  taken  the  nnth  of  otlire  that  day,  is 
he  entitled  "  to  clerk-hire  allowance,  as  a  Member  elect  from  and 
including  March  4,  1919,  to  June  30,  1919,"  and  "to  clerk-hire  allow- 
ance from  July  1.  1019,  to  and  including  February  24,  1921,"  he  hav- 
ing unseated  another  who  drew  clerk-hire  allowance  from  March  4, 
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1919,  to  June  30,  1919,  and  designated  persons  to  receive  such  allow- 
ance from  July  1,  1919,  to  February  25,  1921. 

The  first  question  relates  to  the  appropriation  for  clerk  hire  for  the 
fiscal  year  1919  made  by  the  act  of  Julj  a,  1918,  40  Stat.,  764,  aa 
follows: 

"  Clebx  Hibb,  Mbmbsss  akd  DiLMians :  To  pay  eaoli  Member, 

Delegate,  and  Resident  Commissioner,  for  clerk  hire,  necessarily  em- 
ployed by  him  in  the  discharge  of  his  official  and  representative 
duties,  $2,000  per  annum  in  monthly  installments,  $880,000,  or  so 
much  thereof  as  may  be  necessary;  and  Representatives  and  Dele- 

Stes  elect  to  Ck)ngre8i  whose  eredentialB  in  dae  lonn  of  law  have 
an  duly  filed  with  the  Clerk  of  the  House  of  Bepresentatives,  in 
accordance  with  the  provisions  of  section  thirty-one  of  the  Revised 
Statutes  of  the  Unitea  States,  shall  be  entitled  to  payment  under  this 
appropriation :  Provided.,  That  all  clerks  to  Members,  Delegates,  and 
Resident  Commissioners  shall  be  placed  on  the  roll  of  emplovees  of 
the  House  and  be  sabject  to  be  removed  at  the  will  of  the  Member, 
Delegate,  or  Resident  Commissioner  by  whom  they  are  appointed; 
and  any  Member,  Delegate,  or  Resident  Commissioner  may  appoint 
one  or  more  clerks,  who  shall  be  placed  on  the  roll  as  the  clerk  of 
such  Member.  Delegate,  or  Resident  Commissioner  making  such 
appointments. 

The  second  question  relates  to  the  appropriation  for  clerk  hire  for 
the  fiscal  years  1920  and  1921  made,  res^)ectively,  by  the  acts  of 
March  1,  1919,  40  SUt.,  1219,  and  May  29,  1920,  41  Stat.,  637,  as 
follows: 

"  Clebk  Hibe,  Members  and  DiuaaTXs:  For  clerk  of  each  Mem- 
ber, Delc^te,  and  Resident  Commissioner,  for  clerk  hire,  necessarily 
employea  by  him  in  the  discharge  of  his  official  and  representative 
duties,  $3,200  per  annum,  in  monthly  installments,  $1,40S,imk),  or 
80  much  thereof  as  may  be  necessary  :  Pro-vided^  That  no  part  there- 
<^  shall  be  paid  to  any  Member,  Delegate,  or  Bteident  Commissioner. 

*^CsMXK  Hns,  Members  and  Deleoatbb:  For  clerk  hire  necessa- 
rily employed  })V  each  Member,  Delegate,  and  Resident  Conmiis- 
sioner,  in  the  discliarge  of  his  official  and  representative  duties.  $:',.2n() 
per  annum,  in  monthly  installments,  $1,408,000,  or  so  much  thereof 
as  may  be  necessarv :  Provided^  That  the  joint  resolution  approved 
Jul^  11,  1919,  shall  apply  to  this  appropriation  in  the  same  manner 
as  it  applied  to  the  approi>riation  for  clerk  hire  for  Members,  Dele- 
gates, and  Besident  GomnuflsionerB  for  the  fiscal  year  1920.** 

The  joint  resolution  of  July  11,  1919,  41  Stat.,  162,  which  ap- 
plies to  the  appropriations  for  the  fiscal  years  1920  and  1921,  is  as 
fi^ows: 

"That  the  appropriation  in  the  legislative,  executive,  and  judicial 
appropriation  act,  aupioved  March  1,  1919,  for  clerk  hire  for  Mem- 
bers, Delegates,  and  Resident  Commissioners  may  be  paid  by  the 
Clerk  of  tilt'  House  of  Representatives  to  two  persons  to  be  aesig- 
nated  by  each  Member,  Delegate,  and  Resident  Commissioner,  the 
names  of  such  persons  to  be  placed  upon  the  roll  of  employees  of 
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the  House  of  Bepresentati  res  togethe..  with  the  amount  to  be  ptid  ] 

each,  and  Representatives,  Dele<>:iites,  and  Resident  Commissioners 
elect  to  Congress  shall  likewise  be  entitled  to  make  such  desig^na- 
tions:  Provided^  That  such  persons  shall  be  subiect  to  removal  at 
any  time  by  such  Member,  Delegate,  or  Besident  Commissioner  with 
or  without  cause.** 

The  appropriadon  for  the  fiscal  year  1919  is  to  pay  each  Member 
for  clerk  hire  necessarily  employed,  but  I  undersUnd  that  during 
tiie  period  covered  by  the  first  question,  March  4  to  June  80,  1919, 
Mr.  Farr  did  not  and  could  not  comply  with  the  requirements  of 
the  appropriation  for  the  fiscal  year  1919,  that  clerks  to  Members 
shall  be  placed  on  the  roU  of  employees  of  the  House. 

The  appropriations  for  the  fisoil  years  1920  and  1921  do  not  pro> 
vide  for  the  payment  to  the  Member  for  clerk  hire  as  in  the  ap- 
propriation for  the  fiscal  year  1919,  and  I  understand  also  that  dur- 
ing the  period  covered  by  the  second  question,  July  1,  1919.  to 
February  24,  1921,  Mr.  Farr  did  not  and  could  not  comply  with  the 
requirements  of  the  joint  resolution  of  July  11,  1919,  by  designating 
persons  to  be  paid  clerk  hire  and  having  them  placed  upon  the  roll 
of  employees  of  the  House  of  Bepresentatives  with  the  amount  to  be 
paid  each.  In  addition,  there  is  the  express  direction  in  the  proviso 
to  the  appropriation  for  the  fiscal  year  1920,  that  no  part  of  the  clerk 
hire  "shall  be  paid  to  any  Member,  Delegate,  or  Besident  Com- 
missioner." 

Although  there  is  some  difference  in  the  language  of  the  last  two 
appropriations  from  that  for  the  fiscal  year  1919,  the  dear  intent  of 
all  three  appropriations  is  to  pay  for  clerk  hire  "necessarily  em- 
ployed "  and  that  there  shall  be  a  showing  of  such  employment.  This 
negatives  whatever  authority  there  may  be  in  the  appropriation  for 
the  fiscal  year  1919  to  pay  the  Member  the  clerk  hire ;  and  as  to  the 
last  two  appropriations,  there  l)eing  no  provision  for  payment  to 
the  Member,  the  requirement  to  designate  the  persons  to  receive  pay- 
ment precludes  payment  to  anyone  else. 

The  two  questions  are  answered  negatively* 


nuuravoxTATiair  oy  mmnnm— vavak  mwstm. 

When  a  naval  offl(^r  Is  detachprt  from  his  vessel  and  ordered  home  to  "  await 
orders"  and  subsequently  ordered  from  his  home  to  a  new  duty  station,  Ue 
is  entitled  to  tnuii|)ortatloD  tot  hie  dependents  under  eection  12  of  Oie  act 
of  Hay  18, 1920,  41  Stat*  604,  direct  from  the  old  to  Che  new  station,  pro- 
vided the  officer  reimburses  the  United  States  prior  to  Issuance  of  trane- 
portatlon  on  the  subsequent  orders  for  the  difference  between  the  cost  of 
any  tranportatlon  given  the  vlependeuts  from  the  old  to  the  new  station  by 
way  of  hie  home  and  the  ooit  of  the  direct  traneportatlon  from  the  old  to 
the  new  station. 
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When  an  otHout  of  tbe  Navy  is  ordend  to  lili  homo  to  **  twalt  oiden**  and  i»> 
algna  or  la  diadiarged  beton  prooBedlng  firom  bis  home  under  <mlen  to  a 

new  station,  the  cost  of  any  transportation  furnished  his  depeDdents  from 
the  old  station  to  his  home  should  be  refunded  to  the  QoTemment. 

Seeliloa  by  Asslitamt  OemytrsUer  Voree,  Xareli  S,  IMl; 

Trank  J.  WiUe,  lieutenant  commander,  Umted  States  Navy,  ap- 
plied December  20, 1920,  for  reTieion  of  the  action  of  the  Auditor  for 
the  Navy  Department  in  disallowing  by  settlement  certificate  No. 
61098,  dated  October  15, 1920,  his  claim  for  reimbursement  of  trans- 
portation for  his  wife  from  New  York  City  to  Omaha,  Nebr.,  and 
transportation  for  his  stepdaughter  from  Annapolis,  Md.,  to  San 
Frandsoo,  Calif  ^  on  his  permanent  change  of  station  subsequent  to 
May  18, 193a 

It  is  evidenced  that  the  claimant  was  detached  May  4, 1920,  under 
orders  dated  April  18,  1920,  from  the  U.  S.  S.  Arisana,  then  just 
arriyed  in  the  port  of  New  York,  and  directed  to  proceed,  after  an 
authorized  delay  of  10  days,  to  his  home  to  await  orders.  A  further 
delay  until  May  22  was  authorized  on  May  4.  The  claimant  departed 
from  New  York  on  May  22  and  arrived  at  his  home  in  Omaha  on 
May  24.  On  June  11,  1920,  he  was  ordered  to  Mare  Island,  Calif., 
for  duty,  where  he  reported  June  18,  1920.  His  wife  accompanied 
him  from  New  York  to  Omaha  and  from  thence  to  San  Francisco, 
being  furnished  Government  transportation  from  Omaha  to  San 
Francisco.  His  stepdaughter,  as  shown  by  the  officer's  indorsement 
on  his  orders,  is  20  years  of  age  and  traveled  from  Annapolis  to  San 
Francisco. 

Under  section  12  of  the  act  of  May  18,  1920,  41  Stat.,  604,  when  a 
commissioned  ofHcer  who  has  a  wife  and  dependent  child  or  children 
is  ordered  to  make  a  permanent  riianfre  of  station,  the  United  States 
shall  furnish  transportation  in  kind  to  his  new  station  for  the  wife 
and  dependent  child  or  cliildren. 

The  claimant's  orders  dated  April  13  became  effective  on  May  22, 
and  whatever  right  he  may  have  had  to  transportation  for  his  de- 
pendents accrued  on  that  date.  27  Comp.  Dec,  400.  He  was  not 
ordered  to  his  home  for  retirement  or  for  relea.se  from  the  service,  but 
was  directed  to  proceed  to  his  h(}me  to  await  orders.  The  phrase 
"await  orders"  indicates  that  sub.se(iuent  orders  to  duty  are  in  the 
process  of  formulation  and  will  follow.  When  the  subsequent  orders 
are  issued  the  effect,  in  so  far  as  the  transportation  of  dependents 
under  section  12  of  the  act  of  May  18  is  concenied,  is  as  if  one  order 
for  change  of  station  had  been  issued  with  an  authorized  delay  or 
leave  en  route.  The  only  material  difference  is  that  nii<ler  orders  to 
proceed  to  his  home  and  "  await  orders"  the  officer  is  required  to  pro- 
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ceed  to  a  particular  place,  while  under  orders  which  grant  leave  or 
authorize  delay  the  officer  is  free  to  so  where  fancy  dictates  in  the 
interim.  It  necessarily  follows  that  the  issuance  of  tiansportation 
for  dependents  is  authorized  under  section  12  of  the  act  of  May  18, 
1920,  for  an  officer's  dependents  from  his  old  station  to  his  home  when 
ordered  home  to  "await  orders"  and  from  his  home  to  his  new  sta- 
tion under  suhsequent  orders,  provided  the  officer  reimburses  the 
TTnited  States  prior  to  the  issuance  of  transportation  on  the  suhse- 
quent orders  for  the  difference  between  the  cost  of  the  transportation 
from  the  old  station  to  his  home  and  from  his  home  to  tlie  new  station 
and  the  cost  of  the  through  transportation  from  the  old  to  the  new 
station.  Should  the  officer  resign  or  be  discliurged  before  proceeding 
from  his  home  under  orders  to  the  new  station,  the  cost  of  the  trans- 
portation of  his  dependents  from  his  old  station  to  his  home  should 
be  refunded  to  the  (xovernment. 

The  claimant's  stepdaughter  is  not  his  dependent  within  the  mean- 
ing of  the  statute  for  the  double  reason  that  she  is  not  of  his  own 
blood  nor  does  it  appear  that  she  has  been  legally  adopted  by  him, 
and  is  over  18  years  of  age.  27  Comp.  Dec,  579. 

On  revision  the  action  of  the  auditor  is  modified  and  a  certificate 
of  differences  will  issue  for  $48.58,  being  the  cost  to  the  Government 
of  railroad  and  Pullman  accommodations  for  the  claimant's  wife 
from  New  York  to  San  Francisco  less  the  cost  of  like  accommoda- 
tions furnished  by  the  Government  from  Omaha  to  Son  Francisoa 


BAT  mrDBE  OSHB&AL  0&DS&  HO.  M— JAPAHBtX. 

In  the  atwence  of  an  authoritative  decision  by  the  United  States  Supreme  Court 
boldlng  that  Japanese  not  bom  In  the  United  States  who  serve  in  the 
United  States  Army,  Navy,  or  liarloe  Ck>iiw  are  entitled  to  be  natanllMd 
dtbeena  of  the  United  States,  under  provisions  of  the  act  of  May  9, 1918. 

40  F?tat.,  f)42,  Japanese  who  reenllst  in  the  Navy  are  not  entitled  to  psy 
under  G«  neral  Order  No.  34.  even  tlioimli  a  certlflcate  of  naturalisatiOD  nwy 
bave  issued  to  them  by  a  lower  court  of  the  United  States. 

DeeliioB  hy  Oomptooller  Warwiok,  Msreli  S,  IMl: 

The  Auditor  for  the  Navy  Department  has  .siihmitted  for  approval, 
disapproval,  or  modification  his  decision  of  January  IT,  1021.  con- 
struing the  act  of  May  9,  1918,  40  Stat.,  54:2.  readinj:  as  follows: 

"  I  have  to  report  for  approval,  disaj)proval,  or  modification  the 
following  decision  construing  certain  provisions  of  the  act  of  May_9, 
1918,  40  Stat.^  542,  with  reference  to  the  facts  presented  in  the  claim 
of  Frank  Fuiiwara,  cabin  steward,  United  States  Navy,  now  peiid- 
ing  in  this  office  for  settlement. 
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It  appears  that  claimant's  service  record  is  as  follows: 

Enlisted:  Dischafgwl: 

JanuniT  IG,  1S03.  January  15.  1890. 

January  IG,  WJij.  March  8,  ISDU. 

March  9,  1899.  March  8,  1903. 

March  9,  1903.          *  May  20,  1907. 

August  9, 1907.  August  8, 1911. 

August  9, 1911.  August  8, 1915. 

Aii^riist  9,  1915.  .  August  8, 1919. 
August  9, 1919.  . 

"  He  has  produced  the  original  certificate  of  naturalization  showing 
that  he  was  '  atlmitted  as  a  citizen  of  the  United  States  of  America" 
on  tho  19th  (lay  of  May,  1919.  by  the  United  States  District  Court, 
Southern  l)i>trict  of  California. 

"  His  claim  is  for  pay  from  date  of  naturalization,  May  19,  1919, 
to  February  15, 1920,  under  General  Order  No.  34,  of  Novemoer  28, 
190G,  which  provides: 

" '  To  provide  adequate  compensation  for  trained  men,  the  pay 
now  prescribed  bv  Kxecutive  order  for  each  rating  in  the  Navy  is 
hereby  increased  live  dollars  per  month  durin<r  tlie  second  perioa  of 
service  and  a  further  sum  of  three  dollars  per  month  during  each  and 
every  subsequent  period  of  serrioe:  Prawaed^  That  only  enlisted  men 
who  are  citizens  of  the  United  States,  and  whose  second  and  subse- 
quent periods  of  service  each  follow  next  after  service  in  the  Navy 
that  was  terminated  by  reason  of  expiration  of  enlistment,  shall  re- 
ceive the  i)enerits  of  the  incieased  pay  named  herein:  Provided  fur- 
Mer.  That  in  the  cases  of  men  who  are  or  were  hnaliy  discharged  from 
the  Navy  by  reason  of  expiration  of  enlistment,  the  first  enlistment 
on  or  af£er  the  date  of  this  order  shall  be  considered  the  second  period 
of  setrioe  which  shall  carry  with  it  the  increased  pay  proviaed  by 
this  order:    *  * 

^  By  section  8,  article  1,  of  the  Constitution,  Congress  is  given 
power — 

^ '  To  establish  a  unifonn  rule  of  naturalization '  and  that  power 
has  been  exercised  in  Title  XXX  of  the  Revised  Statutes  and  amend- 
ments thereto. 

"  Section  2169  contained  in  that  title  is  as  follows: 

"'The  provisions  of  this  title  shall  apj)ly  to  aliens  bein<r  free 
white  persons,  and  to  aliens  of  African  nativity  and  to  persons  of 
African  descent.' 

^  The  act  of  May  9, 1918, 40  Stat.^  642,  provides: 

***  Seventh.  Anv  native-l)orn  Filipino  of  the  ag^e  of  twenty-one 
years  and  upward  who  has  declared  his  intenticm  to  become  a  citizen 
of  the  Ihiited  States  an<l  who  has  enlisted  or  may  hereafter  enlist 
in  the  Uniteil  States  Navy  or  Marine  Corps  or  the  Naval  Auxiliary 
Service,  and  who,  after  service  of  not  less  than  three  years,  may  bie 
honorably  discharged  therefrom,  or  who  may  receiTe  an  ordinary 
discharge  with  recommendation  for  reenlistment ;  or  any  alien,  or  any 
Porto  Kican  not  a  citizen  of  tlie  Ignited  States,  of  the  ape  of  twenty- 
one  years  and  upward,  who  has  enlisted  or  entered  or  may  here- 
after enlist  in  or  enter  the  armies  of  the  United  States,  *  *  *  or 
in  the  United  States  Navy  or  Marine  Corps,  •  •  •  and  while  still 
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in  the  service  on  a  reenlistment  or  reappointment,  or  within  six 
months  after  an  honorable  discharge  or  separation  therefrom,  *  ^  * 
may  on  presentation  of  the  reqnlied  declaration  of  intention  peti- 
tion for  naturalization  without  proof  of  the  required  five  years 
residence  within  tlic  United  States  if  upon  examination  by  the  rep- 
resentative of  the  Bureau  of  Naturalization,  in  accordance  with 
the  requirements  pf  this  subdivision  it  is  shown  that  such  residence 
can  not  be  established;  any  alien  serving  in  the  military  or  naval 
service  of  the  United  States  during  the  time  this  countr^r  is  engaged 
in  the  present  war  may  file  his  petition  for  naturalization  without 
making  the  preliminary  declaration  of  intention  and  witliout  proof 

of  the  required  live  years'  residence  within  the  United  States: 
•   •   ♦  > 

• 

**  Section  2,  page  547,  last  paragraph. 

'"That  all  acts  or  parts  of  acts  inconsistent  with  or  repugnant 
to  the  provisions  of  this  act  are  hereby  repealed;  but  nothing  in  this 
act  shall  repeal  or  in  any  way  enlarge  section  twenty-one  hundred 
and  sixty-nine  of  the  Revised  Statutes,  except  as  si)eciried  in  the 
seventh  subdivision  of  this  act  and  under  the  limitations  therein 
defined   •   •  V 

**The  question  presented  is  whether  claimant,  who  has  been 
naturalized  by  the  United  States  District  Court,  Southern  District 
of  California,  is  entitled  to  the  benefits  of  increased  pay  as  provided 
for  under  General  Order  No.  34  of  November  28,  1906. 

"  In  the  interpretation  of  section  2100,  Revised  Statutes,  it  has  been 
repeatedly  held  by  the  courts  that  a  Japanese  could  not  be  lawfully 
naturalised  and  thereby  become  a  citizen  of  the  United  States.  See 
In  re  Salfo.  62  Fed.  Rep.,  126;  In  re  Beuhcj  178  ti.,  245;  Uniied 
States  V.  BaJsara,  180  id.,  604. 

"The  act  of  May  0,  1018.  does  not  repeal  or  in  any  way  enlarge 
section  2169  of  the  Revised  Statutes,  except  as  si)ecitied  in  tlie  seventh 
subdivision  of  said  act.  It  does  not  appear  that  the  said  section  con- 
im  any  additional  rights  to  Japanese  m  regard  to  naturalization. 

**  General  Order  No.  34  of  November  28, 1906,  provides  additional 
pay  foi  enlisted  men  of  the  Navy  who  have  certain  qualifications,  one 
of  which  is  that  they  are  'citizens  of  the  T'nited  States.' 

"I  am,  therefore,  of  the  o[)inion  that  the  {)rovision  of  the  act  of 
Majf  9,  1918,  does  not  repeal,  amend,  or  enlarge  the  provisions  of 
section  2169  of  the  Bevised  Statutes  relatiire  to  the  naturalization 
of  Japanese  who  serve  in  the  United  States  Navy. 

"I  am  also  of  the  opinion  tliat  Japanese  who  have  been  granted 
certificates  of  naturalization  by  the  lower  courts  of  the  United  States 
are  not  entitled  to  the  benefits  of  the  increased  pay  provided  for  in 
General  Order  No.  34  of  November  28,  1006." 

In  view  of  the  diversity  of  opinion  in  tlie  inferior  Federal  courts 
as  to  whether  Japanese  may  be  naturalized  under  the  act  of  May  9, 
1018.  40  Stat.,  542,  notwithstanding'  section  21(;0.  Revised  Statutes, 
and  in  the  aljsence  of  an  authoritative  decision  by  the  United  States 
Supreme  Court,  the  auditor's  decision  is  approved. 

Approval  of  the  auditor's  decision,  as  a  <ruide  for  makin<i  pay- 
ments under  (ieneral  Order  34.  will  in  no  wi.se  jeopardize  the  rifihts 
of  those  affected  thereby  in  the  event  that  a  different  conclusion  is 
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readied  at  a  subsequent  date.  Tn  this  latter  event,  those  affected 
may  make  claim  lor  and  be  allowed  such  amounts  as  shall  then  be 
found  due. 

The  contrariety  of  judicial  opinion,  considering  the  importance  of 
the  subject  from  the  standpoint  of  practical  application,  leads  to  the 
conclusion  that  a  case  will  soon  find  its  way  to,  and  be  decided  by, 
the  Supreme  Court  .of  the  United  States. 


S&ILL  PAY— NATIONAL  QUA&O. 

The  provlflton  In  Mctlon  110  of  the  act  of  June  4,  1920,  41  Stat,  784,  that  bo 

enlisted  man  of  the  National  Guard  shall  rec^ve  drill  pay  for  any  month 

In  which  he  shall  have  attended  less  than  60  lyer  cent  of  the  drills  or  other 
exercises  prescribed  for  liN  orjiJinization  is  nmudntory,  applying  with 
equal  force  whether  the  number  of  drills  prescribed  be  the  maximum 
anthorized  by  law  or  less,  and  no  fractional  part  of  a  drill  enters  in  the 
cominitatloii. 

AfBistant  Comvtreller  Yoree  to  Oapt.  M.  T.  Legf,  Vaited  States  Aswj,  HiKNtt 

Z,  1921: 

By  indorsement  on  papers  received  in  this  office  February  26, 1921^ 
reference  is  made  to  the  inclosed  original  pay.  roll  of  Company  B, 
Third  New  York  Infantry,  National  Guard,  and  the  accompanying 
six  drill  records  covering  armory  drill  pay  due  that  organization 
for  the  semiannual  period  ended  December  81,  1920,  and  you  re- 
quest decision  of  the  question  whether  or  not  credit  should  be  given 
and  payment  made  to  enlisted  men  who  in  a  calendar  month  have 
attended  drills  or  other  exercises  equivalent  to  drills,  as  follows: 


Number  of 

diills  or 
oUNrwer- 
cliM»e<iuIv- 
alent  to 
drills,  at- 
tesdedin 
the  month 

Number  of 

drills  or 
other  exer- 
cises equiv- 
alent to 
drills,  pre- 
scribe<i. 

I'jT'  poT  cent 
of  ihe 
number 
prescribed 
would  tw- 

I 

2 

L2 

2 

4 

2.4 

4 

7 

4.2 

6 

9 

S.4 

7  . 

13 

7.S 

S 

14 

a4 

The  first  proviso  of  section  110  of  the  act  of  June  4,  1990,  41 

Stat.,  784,  ptoperly  construed,  answers  your  questicm  in  the  negative. 

Said  proviso  is  as  follows: 

«  *  *  *  Provided,  That  no  enlisted  man  shall  receive  any  pay 
under  the  provisions  of  this  section  for  any  month  in  which  he 
diall  have  attended  less  than  60  per  centum  of  the  driilfl  or  other 
exercises  prescrihed  for  his  organization:  •  *  ^  » 
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In  each  of  the  six  drill  rorords  nhove  set  forth  the  enlisted  man  is 
dearly  sliown  to  luivo  attended,  v,ithin  the  meaninjr  of  the  statute 
and  the  ordinary  rules  of  matliematies,  "  less  than  60  per  centum 
of  the  drills  or  other  exernises  preserihed  for  his  organization." 

Of  the  nurnher  of  drills,  or  other  exercises  equivalent  to  drills, 
prescrihed  for  his  or«j:anization,  the  first  and  second  each  attended 
only  50  j)er  cent,  the  third  and  sixth  each  attended  only  57*  per 
cent,  the  fourth  only  55f  per  cent,  and  the  fifth  only  58^  per  cent. 

No  fractional  part  of  a  drill  enters  into  the  computation.  If 
for  any  month  14  drills  be  prescribed,  the  enlisted  man  must  attend 
not  less  than  9  of  the  14  to  entitle  him  to  pay  and  if  he  attend  9  or 
more  of  the  14  he  will  be  entitled,  for  that  month,  to  the  maximum 
of  compensation,  namely,  ei^^ht-tiiirtieths  of  the  initial  monthly  pay 
of  his  grade  in  the  Bcigular  Army,  under  the  following  provision 
of  said  section  110. 

Each  enlisted  man  belonging  to  an  organization  of  the  National 
Guard  shall  receive  compensation  at  the  rate  of  one-thirtieth  of  the 
initial  monthly  pay  of  his  f^rade  in  the  Regular  Army  for  e4ich 
drill  ordered  for  his  or<;anization  where  he  is  officially  present  and 
in  which  he  participates  for  not  less  than  one  and  one  half  hours, 
not  exceeding  eight  in  any  one  calendar  montii,  and  not  ezoeeding 
sixty  driUs  in  one  year:" 

To  repeat,  an  attendance  of  not  less  than  60  per  cent  of  the 
drills  or  other  exercises  prescribed  is  tiie  minimum  for  compensa- 
tion. In  each  of  the  six  cases  cited  th^  percentage  is  less  than  50, 
which  is  one  of  the  parts  of  the  minimum  00.  It  is  a  self-evident 
proposition  that  a  whole  is  greater  than  any  of  its  parts.  A  per- 
centage that  is  less  than  59  must  necessarily  be  less  than  60  and 
it  follows  that  in  each  of  the  six  cases  submitted  there  has  not 
been  suiBdent  compliance  with  the  requirements  of  the  statute. 


MSOICAL  T&EATXSHT— WA£  EISX  IH8U&ANCE  BSNS7ICXAXISS. 

Whea.  an  award  of  war  risk  disability  compensation  coming  under  the  amenda- 
tory act  of  Decpinher  24,  1919,  41  Stat.,  374,  providing  that  certain  featares 
of  the  war  risk  insurance  act  shall  bt'  effective  as  of  April  6.  1017.  is  made 
payable  fur  a  jjerlod  prior  to  the  date  of  ftUng  of  the  claim  tlierefor,  sucii 
award  carries  with  It  the  right  to  relmborBement  for  ezpoiaes  cf  lavftil 
and  necessary  medical  treatment  incurred  during  the  period  cofered  Iff 
the  compensation  award,  bat  not  for  medical  treatment  Incurred  ptlor  to 
the  efllBCtive  date  oC  tbe  awaid. 

Comptroller  Warwick  to  William  H.  Holmes,  dlfbnriing  olerk,  Buream  s(  Wtf 
mitk  Xniuraaeo,  Xfexoh  5,  IMl; 

I  have  your  letter  of  February  14, 1921,  requesting  decision  whether 
you  are  authorised  to  pay  a  voucher  for  $46  in  favor  of  Bubes 
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Svenson,  representing  reimbursement  of  a  part  payment  by  him  of 
a  bill  of  $158  for  medical  and  siirgicai  sendee  rendered  to  him  as 
hereinafter  stated. 
Material  facts  of  the  case  are  stated  by  you  as  follows: 

''The  voucher  and  {papers  accompanying  same  disclose  the  follow- 
ing facts:  The  disability  of  the  claimant  was  incurred  in  September, 
1916,  and  was  in  existence  after  April  6,  1917.   He  was  dischar&rcd 

from  the  service  on  April  30,  1917,  on  account  of  disability.  Mr. 
Swenson  filed  claim  for  conipensution  on  January  10,  1920,  and  an 
award  in  his  favor  was  made,  ellVctive  January  22,  1918." 

An  operation  for  tubercular  peritonitis  and  appendicitis  was  per- 
formed for  claimant  May  6,  1917,  at  a  cost  of  $1(X)  for  the  operation 
and  $58  for  visits  in  May,  1917,  and  in  April,  May,  June,  and  July, 
1918.  The  claimant  paid  $46  on  this  bill  and  the  balance  of  $112  is 
stated  to  be  due  to  the  doctor.  A\  hether  that  balance  or  any  part 
thereof  has  since  been  paid  by  the  bureau  or  whether  a  claim  there- 
for is  pending  does  not  appear. 

At  the  time  this  medical  service  was  rendered  to  the  claimant  ho 
was  not  entitled  to  the  benefits  of  the  war  risk  insurance  act  of 
October  6,  1917,  he  havifig  been  discharged  from  the  service  prior 
to  its  enactment.  The  question  for  decision  is  whether  the  amend- 
ment of  that  act  made  by  section  11  of  the  act  of  December  24, 1919, 
41  Stat.,  374,  and  the  award  of  compensation  made  on  Januar}^ 
10, 1920,  effective  January  22,  1918,  operate  to  confer  upon  claimant 
the  right  to  reimbursement  of  the  expense  which  he  had  thus  in- 
curred; and,  if  so,  whether  the  right  extends  back  of  the  effective 
date  of  the  compensation  award. 

Said  section  11  amends  section  302  of  the  war  risk  insurance  act 
to  read,  in  part,  as  follows: 

^(6)  In  addition  to  the  compensation  above  provided,  the  injured 
person  shaU  be  fumidied  bv  the  United  States  such  reasonable  gOY- 
emmental  medical,  surgical,  and  hospital  services  *  *  *,  as 
the  director  may  determine  to  be  useful  and  reasonably  neces- 
sary •  •  *, 

"(10)  That  section  302  of  the  War  Risk  Insurance  Act  as  amended 
shall  be  deemed  to  be  in  effect  as  of  April  6, 1917 

The  law  contemplates  that  tlie  medical,  etc.,  services  for  ^vliich  it 
provides -shall  be  furnished  in  kind  through  governmental  agencies, 
but  it  has  been  held  that  a  person  entitled  to  such  treatment  who,  in 
ignorance  of  his  right  or  l>ecause  of  urgent  necessity,  procures  and 
pays  for  necessary  treatment  through  outside  sources,  may  be  re- 
imbursed for  such  payment.    26  Comp.  Dec,  099. 

For  obvious  reasons  the  law  authorizing  retrospective  compensa- 
tion awards  does  not  pros  ide  for  the  furnishing  (in  kind)  of  medical, 
etc.,  services  for  any  period  back  of  the  adjudication  of  a  claimant's 
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right  to  the  benefits  of  the  compensation  provisions  of  the  Uv. 
There  is  no  express  authority  of  law  for  reimbursing  a  claimant  lor 
any  expense  of  such  service  incurred  prior  to  the  final  adjudication 
and  award  of  compensation,  but  I  am  informed  that  it  has  been  the 
practice  of  the  bureau  to  allow  such  reimbursement  as  an  incident  of 
the  compensation  award  to  claimants  under  the  original  statute. 

The  law  is  not  entirely  de^  on  this  point,  but  I  think  that  the 
intent  and  purpose  of  the  provision  permitting  payment  of  compen- 
sation for  periods  back  of  the  date  of  the  award  was  to  protect  the 
right  of  beneficiaries  to*  the  compensation  provisions  as  a  whole,  and 
the  aforesaid  practice  of  the  bureau  is  in  accord  with  that  intent  and 
purpose. 

Persons  coming  into  the  benefits  of  the  act  through  the  amendment 
of  December  24,  1919,  are  entitled  to  those  benefits  upon  the  same 
terms  and  under  the  same  conditions  as  those  entitled  under  the 
original  act.  27  Comp.  Dec,  486.  Accordingly,  when  an  award  of 
compensation  coming  under  the  amendment  is  made  payable  for  a 
period  prior  to  the  date  of  filing  of  the  claim  therefor  such  award 
carries  with  it  the  right  to  reimbursement  for  expense  of  lawful  and 
necessary  medical  treatment  incurred  during  the  period  covered  by 
the  compensation  award. 

The  effective  date  of  the  award  in  Swenson's  case  is  January  22, 
1918.  .  He  is  not  entitled  to  compensation  or  to  reimbursement  of  the 
expense  of  medical  services  back  of  that  date.  The  operation  itself, 
for  which  $100  was  charged,  was  prior  to  the  effective  date,  and 
therefore  is  outside  of  the  award.  The  remaining  $58  of  the  bill  is 
stated  to  be  for  '^viaats  pre  and  post  operative."  Thm  were  81 
visits,  six  of  which  were  prior  to  January  22, 1918,  and  25  subsequent 
to  that  date.  The  voucher  does  not  indicate  with  exactness  the  por- 
tion of  the  lump-sum  charge  of  $58  which  covers  visits  after  Janu- 
ary 22. 

The  claimant  has  paid  only  part  of  this  bill  and  I  see  no  reason  for 
applying  the  payment  he  has  made  to  the  reimbursable  portion  of  the 
bill  rather  than  to  that  portion  which  is  not  reimbursable.  It  would 
seem  that  if  any  payment  for  this  medical  service  is  to  be  made  by 
the  (Government  it  should  not  be  made  to  the  claimant  until  he  shall 
have  paid  or  otherwise  satisfied  the  doctor's  bill.  Another  reason 
Tvliy  you  should  not  pay  the  voucher  as  it  now  stands  is  that  it  has 
not  been  approved  and  therefore  is  not  properly  before  you  for  pay- 
ment. 

You  are  accordingly  not  authorized  to  pay  the  voucher  now  before 
you.  This  conchision  is  without  prejudice  to  any  legal  right  in  the 
claimuut  u&  defined  ana  limited  in  the  decision. 
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LBAYBS  OV  ABIXVOX— VATXOHAI  GVAED* 

Officers  and  enlistiKl  inoii  of  the  Nntlonnl  (luard  detailed  under  provisions 
of  section  99  of  the  act  of  June  3.  191G,  39  Stat,  207,  to  attend  a  military 
service  tdiool  for  a  ngulftr  ooune  of  study,  or  m.  Khool  at  or  Mar  an 
Army  poet  for  routliie  practical  iiistnxctioii«  are  not  entitled  to  pay  for  any 
period  they  are  on  slGk,or  ordinary  leave  of  abeenca 

Assistant  Comptroller  Foree  to  the  Secretary  of  War,  March  8,  1921: 

I  have  your  letter,  dated  February  28,  1921,  requestinjr  decision 
of  the  question  whether  or  not  oflBcers  and  enlisted  men  of  the 
National  Guard  detailed  under  provisions  of  section  99  of  the  act 
of  June  3,  1916,  39  btat,  207,  to  attend  a  military  service  school 
for  a  regular  course  of  study,  or  a  school  at  or  near  an  Army  post 
for  routine  practical  instruction,  are  entitled  to  pay  for  any  period 
they  are  on  sick  or  ordinaiy  leave  of  absence. 

You  state  that  the  promulgated  regulations  on  this  subject  are 
as  follows:  * 

^lisayes  of  absence  will  not  be  ^[ranted,  except  for  exceptional 

reasons.  The  method  of  fi^rantinj:^  sick  and  ordinary  leaves  of  ab- 
sence will  be  the  same  as  those  prescribed  in  Army  Regulations  for 
officers  of  the  Regular  Army.  The  former  will  be  limited  to  20 
days  and  the  latter  to  10  days  within  any  one  school  year. 

^Tbe  attendance  of  officers  of  the  National  Guard  pursuing  a 
course  of  study  at  a  service  school  shall  be  certified  to  by  the  com- 
man'lanf.  If  officers  attend  all  sessions  of  the  school  during  the 
month,  the  certificate  shall  cover  the  entire  month;  the  inclusive 
dates  of  all  absences  shall  be  stated  in  the  certificates,  and  these 
certificates  will  be  filed  with  the  ofiicers'  accounts  for  pay  and  allow- 
ances. The  first  account  will  also  be  accompanied  by  a  copy  of  the 
authority  under  which  officers  reported  at  the  school. 

"  While  in  actual  attendance  at  a  service  school  enlisted  men 
of  the;.  National  Guard  shall  receive  the  same  travel  allowances  and 
quarters,  or  commutation  of  quarters,  and  the  same  pay,  allowances, 
and  subsistence  to  which  enlisted  men  of  like  grade  in  the  Regular 
Army  would  be  entitled  for  attending  such  s3iool.  They  are  not 
entitled  to  pay  or  allowances  while  absent  lor  a  period  in  excess 
of  10  days." 

It  has  been  decided,  SS7  Omp.  Dec.,  658,  that  in  cases  of  ofiaen  of 
the  National  Guard  mileage  is  payable  for  travel  performed  under 
competent  orders  in  going  to  and  returning  from  such  schools,  and 
that  enUiUd  men  of  the  National  GKiard  are  entitled  to  transporta- 
tion and  to  rations  in  kind  or  commutation  therefor  for  the  time 
properly  consumed  in  traveling  to  and  from  such  schools. 

It  has  also  been  decided,  26  Comp.  Dec.,  986,  that  the  pay  to  which 
National  Guard  officers  and  enlisted  men  attending  and  pursuing 
courses  of  study  at  such  schools  are  entitled  und^  the  terms  of  said 
section  99  is  payable  only  for  the  period  of   actual  attendance"  at 
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the  school,  which  does  not  include  the  time  spent  en  route  fhowto 
or  therefrom. 

An  officer  or  enlisted  man  while  on  sick  or  ordinary  leave  of 
absence  is  not  in  ^  actual  attendance  at  such  school "  within  the  mean- 
ing of  the  statute.  Your  question  is  answered  in  the  negative.  So 
much  of  the  promulgated  regulations  on  thid  subject  as  conflicts  with 
section  99  as  herein  construed  is  not  in  conformity  with  law.  See 
14  Comp.  Dec,  638. 


AWAEOS  USDUl  IMR  OESX  ACT. 

An  award  ntnde  by  the  Secretary  oi:  War  purmiaiit  tu  tlie  act  of  March  2, 1919. 
40  Stat,  1272,  known  aa  tbe  Dent  Act,  representing  the  amount  due  nndtf 
an  Informal  agreement  or  contract,  wblch  is  paid  and  accepted  by  tite 

dalmant  In  full  satisfaction  of  his  claim,  constitutes  a  complete  accord 
and  satisfaction  under  the  statute  and  a  final  nccountlup  between  the 
Government  and  claincint,  and  may  not  be  supph  iutiited  by  an  ailditit>nal 
award  oi  an  item  alleged  to  have  been  omitted  by  mutual  mistake  from  tbe 
original  award,  as  it  is  immaterial  what  items  may  have  entered  Into  the 
compatatlon  of  an  award  after  it  has  been  accepted  by  tbB  claimant  in  fun 
satisfftction. 

Decision  by  Comptroller  Warwick,  March  8,  1921. 

Keyston  Bros,  applied  Februiir}^  21,  1^2 1,  for  revision  of  the  action 
of  the  Auditor  for  the  War  Department  in  disallowing  per  certificate, 
claim  No.  761949,  dated  January  27,  1921,  their  claim  for  $223.75 
for  packinp^  for  export  8,950  rifle  scabbards. 

On  April  13,  1918,  claimant  entered  into  an  agreement  to  furnish 
rifle  scabbards  to  the  United  States;  the  agreement  was  not  executed 
in  accordance  with  statutory  requirements  and  came  under  the  pro- 
visions of  the  act  oi  March  2, 1919, 40  Stat,  1272,  known  as  the  Deat 
Act. 

Under  the  authority  of  the  act  of  March  2,  1919,  an  award  was 
made  by  the  authority  of  the  Secretary  of  War,  which  was  accepted 
by  claimant  on  May  31, 1919.  This  award  was  paid  September  16, 
1919.. 

Subsequently  claimant  set  up  the  contention  that  the  item  here  in 
question  was  not  included  in  the  award,  and  on  April  22,  1920,  a  sup- 
plement award  was  made  by  authority  of  the  Secretary  of  War 
increasing  the  previous  award  by  the  amount  here  claimed.  The 
supplemental  award  recited  that  it  was  supplementary  to  the  award 
previously  made  and  was  "  made  to  adjust  certain  errors  surrounding 
the  issuance  of  said  award  due  to  mutual  mistake  of  fact  and  con- 
trary to  the  intention  of  the  parties." 

In  27  Comp.  Dec,  109,  it  was  held,  quoting  the  syllabus: 

**When  it  is  chiimed  that  a  formal  written  contract  does  not  ex- 
piws  the  real  intention  of  the  parties  a  refonnation  of  the  contract 
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is  not  to  be  accomplished  by  a  writing  in  the  fonn  of  a  supplemental 
contract  or  supplemental  agreement  merely  reciting  the  alleged  mu- 
tual mistake,  but  such  mistake  should  be  establishedby  the  most  con- 

vinoinc:  eviaonce  as  to  the  intention  of  each  party  when  entorinjj 
into  the  contract ;  and  upon  submission  to  the  accounting:  officers  or 
the  Treasury  of  evidence  sufficient  to  prove  what  the  mutual  mis- 
take was,  the  written  contract  will  be  read  in  accordance  with  the 
real  intention  of  the  parties,  and  claims  for  additional  payment  will 
be  settled  accordingly.'* 

The  original  award  accepted  May  31,  1919,  was  a  formal  written 
offer  pursuant  to  the  statute  under  which  the  United  States  offered 
to  pay  and  the  claimant  agreed  to  accept  a  certein  amount  in  full 
and  complete  satisfaction  of  the  informal  agreement  of  April  IS, 
1918. 

I  find  no 'evidence  in  the  papers  esteblishing  that  the  item  here 
claimed  was  not  included  in  the  calculations  by  which  the  amount 
agreed  upon  as  set  forth  in  the  original  award  was  determined,  nor 
is  it  material  what  items  entered  into  an  award  when  the  latter  is 
accepted  by  the  claimant  in  full  satisfaction. 

The  action  of  the  auditor  is  alBrmed. 


sELiEf  ot  nsBinisiKO  ovncERs  OF  nat  vayt  fob  ithlawful  fat- 

XEHT8. 

piovtetons  of  the  act  of  July  11, 1919,  41  Stat,  182,  anthorlsiiig  the  aocomitliif 
ofBceni  of  the  Traasnry  to  relieve  any  dlrtnuetng  ofDcer  of  tbB  Navy 

charged  with  responsibility  on  account  of  loss  or  <leflciency»  while  In  the 
line  of  his  duty,  of  Government  funds,  voudiers.  records,  or  pnpers  In  hU 
charKf.  wht  rt'  such  loss  or  deflrlonry  occurred  without  fault  or  noKllpence 
on  the  part  uf  the  officer,  apply  only  to  cases  of  actual  physical  loss  of 
funds,  etc.,  and  afford  no  relief  whatever  to  dlaberelng  offlcen  of  the 
Navy  from  respontfblllty  for  unlawful  payments  made  by  them,  the 
amonnts  of  which  are  disallowed  In  their  acooonts  by  the  acoonnting  offloen 
of  the' Treasnry. 

IJccislon  by  Comptroller  Warwick,  March  8.  1921: 

Capt.  J.  S.  Carpenter,  United  States  Navy,  applied  September  16, 
1920,  for  a  revision  of  so  much  of  the  action  of  the  Auditor  for  the 
Navy  Department  in  settlement  No.  12116-D.  dated  September  21, 
1920,  as  disallowed  an  amount  of  $125  paid  by  him  to  the  Cleghorn 
Co.  under  Yards  and  Docks  Contract  2517  for  *ruarantee  bond  fur- 
nished by  that  company.  It  appears  that  the  disallowance  was  not 
actually  made  until  after  the  appeal  was  asserted,  althoufjh,  under 
date  of  September  8,  1020,  the  auditor  informed  Capt.  Carpenter 
that  the  item  had  been  disallowed.  The  letter  of  applicant  is  ac- 
cepted as  an  appeal  irom  the  action  of  the  auditof  taken  September 

21,  im 
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The  auditor  disallowed  the  item  upon  the  authority  of  the  de- 
cision of  this  office  of  October  11, 1918, 25  Comp.  Dec.,  800,  wherdn 
it  was  held  that  the  premium  on  surety  bonds  required  of  con- 
tractors is  an  expense  to  be  borne  by  them  and  not  a  proper  chaige 
against  the  cost  of  work. 

RemoTal  of  the  disallowance  is  asked  in  accordance  with  a  pro- 
vision in  the  naval  appropriation  act  of  July  11, 1919, 41  9tat,  188, 
leading  as  follows: 

The  accounting  officers  of  the  Treasury  sball  relieve  any  disbun- 
ing  officer  of  the  I^avy  charged  with  responsibility  on  account  of 

loss  or  deficiency  while  in  the  line  of  his  duty,  of  Government  funds, 
vouchers,  records,  or  papers,  in  his  char«^e,  where  such  loss  or  de- 
ficiency occurred  without  fault  or  nc<;li<rcnce  on  the  part  of  said 
officer:  Provided^  That  the  Secretary  of  the  Navy  shall  have  deter- 
mined that  the  officer  was  in  the  Ime  of  his  duty  and  the  loss  or 
deficiency  occurred  without  fault  or  negligence  on  his  part:  Prih 
vided  further^  That  the  determination  b}'  the  Secretary  of  the  Navy 
of  the  aforesaid  questions  shall  be  conclusive  upon  the  accounting 
officers  of  the  Treasury : " 

The  Secretary  of  the  Navy  has  forwarded  to  the  auditor  a  letter, 
dated  September  1,  1920,  reading  as  follows : 

**  Subject :  Suspension  of  $125  in  the  accounts  of  Captain  J.  S.  Car- 
penter (S.  C),  U.  S.  Navv.  for  payment  to  Clegliorn  Company 
under  contract  No.  2517,  l^ureau  of  Yards  and  Docks,  covering 

cost  of  said  company's  surety  bond. 

"1.  Payment  of  the  above  by  Captain  Carpenter  was  specifically 
authorized  under  date  of  September  25,  1917,  by  the  Bureau  of 

Yards  and  Docks. 

"2.  I,  the  Secretary  of  the  Navy,  have  determined  that  Captain 
J.  S.  Carpenter  (S.  C),  U.  S.  Navy,  was  in  the  line  of  his  duty  at  the 
time  he,  as  disbursing  otlicer  of  the  Navy,  is  charged  with  responsi- 
bility on  account  of  loss  or  deficiency  caused  bv  the  disallowance 
above,  and  that  the  loss  or  deficiency  occurrea  without  fault  or 
negligence  on  his  part. 

^3.  It  is  therefore  requested  that  Captain  J.  S.  Carpenter  (S.  C), 
U.  S.  Navy,  la(c  disbursing  officer  under  the  above  contract,  be  re- 
lieved  in  the  amount  of  $125.  in  accordance  with  the  terms  of  the 
naval  appropriation  act  approved  July  11,  1919. 

"Please  notify  Navy  Department  of  action  taken." 

The  contract  with  the  Clcghorn  Co.  was  on  a  cost-plus  basis.  The 
contract,  which  was  to  furnish  and  install  a  complete  system  of 
piping  and  radiation  at  the  training  camp,  Bumkin  Island.  Boston. 
Mass.,  was  entered  into  August  30.  1017,  and  the  worlv  to  be  per- 
formed un<ler  the  c()ntra<  t  was  to  be  completed  on  or  before  October 
6,  1917.  The  worl^:  was  completed  November  13.  1917,  the  dela}'  be- 
ing for  the  eonveuience  of  the  Government,  which,  it  is  alleged,  was 
not  damaged  thereby. 
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Gnder  date  of  September  25,  1917,  the  Chief  of  the  Bureau  of 
Tards  end  Docks,  Navy  Department,  addressed  the  Cleghom  Co. 
as  follows: 

"  With  reference  to  your  contract  No.  2517,  dated  Au^.  30,  1917,  for 
the  installation  of  a  complete  s^'steni  of  pipin«^,  radiation,  etc.,  at  the 
Training  Camp,  Bumkin  Island.  Boston,  Mass.,  you  are  advised  that 
the  anurant  stipulated  to  be  paia  for  the  work  under  this  contract  is 
hereby  increased  by  the  sum  of  one  hundred  and  twenty-five  dollars 
($l'2r))  to  cover  the  co.st  to  you  of  furnishin<r  a  bond,  of  the  require- 
ment for  which  you  were  not  informed  at  tlie  time  of  submittintr  vour 
offer  for  this  work.  The  additional  compensation  is  payable  ^rom 
Appropriation  No.  832G  '  Schools  or  Camps  of  Instruction  for 
Becruits  and  Naval  Reserve  Force.' " 

This  letter  was  ineffectual  to  add  to  the  consideration  named  in  the 
contract. 

The  que>tion  to  be  decided  is  whetlier  appellant  is  entitled  to  relief 
from  the  disallowance  under  the  provisions  of  the  act  of  July  11, 
1910,  hereinbefore  quoted.  That  act  applies  where  a  dis})ursinf^ 
officer  chai'«j:ed  with  responsibility  suffers  loss  or  deficiency  while  in 
the  line  of  duty  of  (Tovernment  funds,  vouchers,  records,  or  papers 
in  his  charge  and  such  loss  or  deficiency  is  without  fault  or  negli- 
gence on  his  part.  It  has  no  application  in  the  case  of  an  unlawful 
payment  made  by  a  disbursing  officer,  as  in  the  present  ca.se.  The 
clear  purpose  of  the  act  was  to  meet  a  wholly  different  situation, 
namely,  to  provide  relief  from  actual  phy.^ical  loss  or  deficiency  of 
Government  funds,  vouchers,  records,  or  paper-  where  the  loss  or 
deficiency  occurred  while  in  line  of  duty  and  without  fault  or  negli- 
gence on  the  part  of  the  otlicer. 

Sections  145  and  147  of  the  Judicial  Code,  act  of  March  3, 1911, 36 
Stat.,  1136,  provide: 

Sec  145.  The  Court  of  Claims  shall  have  jurisdiction  to  bear  and 
determine  the  following  matters: 

**  Third.  The  claim  of  any  paymaster,  quartermaster,  commissary 
of  subsistence,  or  other  disbursing  officer  of  the  United  States,  or  of 
his  administrators  or  executors,  tor  relief  from  responsibility  on  ac- 
count of  loss  by  capture  or  otherwise,  while  in  the  line  of  his  duty, 
of  Government  funds,  vouchers,  records,  or  papers  in  his  charge, 
and  for  which  soch  officer  was  and  is  held  responsible. 

Sbc.  147.  Whenever  the  Court  of  Claims  ascertains  the  facts  of 
*  any  loss  by  any  paymaster,  quartermaster,  commissary  of  subsis- 
tence, or  otner  disbursing  officer,  in  the  cases  hereinbefore  provided, 
to  have  been  without  fault  or  ne<rlij.'ence  on  the  part  of  such  officer, 
it  shall  make  a  decree  setting  forth  the  amount  thereof,  and  upon 
such  decree  the  i>roper  ncronnting  officers  of  the  Treasury  shall  allow 
to  such  officer  the  amount  so  decreed  as  a  credit  in  the  settlement  of 
his  accounts.'' 
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These  sections  of  the  code  aie  a  reenactinent  in  the  stme  Imgaage 
of  sections  1059  and  1062  of  the  Bevised  Statutes  and  the  latter  wen 
repealed.  These  laws  do  not  cover  a  case  like  the  present  where  a 
disallowance  is  made  in  the  accounts  of  a  disbursing  officer  hecauae 
the  payment  was  held  by  the  accounting  officers  of  the  Treasury  to 
be  contrary  to  law.  In  case  of  doubtful  or  unusual  payments  dia> 
bursing  officers  have  a  statutoiy  right  to  H^ply  to  the  comptroUer 
for  advance  decisions  which  protect  them.  The  act  of  July  11, 1919, 
now  under  consideration,  could  not  have  been  intended  by  Congres 
to  confer  upon  the  Secretary  of  the  Navy  any  broader  authority  is 
the  case  of  disbursing  officers  of  the  Navy  than  is  conferred  upon  the 
Court  of  Claims  in  case  of  all  disbursing  officersL 

The  action  of  the  auditor  in  disallowing  this  item  of  $125  is  af- 
firmed. 


IHOmiASS  m  COKrEmATXOS— EMPL0TSX8  OV  ST.  BXJZABXXHS  BOt- 

SZTAL. 

As  tbe  act  of  July  19,  1919,  41  Stat,  205,  aathorltliig  the  Secretary  of  tto 

Interior  to  adjust  the  compttuatlon  of  ofBcers  and  employees  of  St  Eliza- 
beths Hospital,  In  effect  removes  the  restrictions  placed  by  the  net  ot 
March  4,  1918,  87  Stat.,  TIK),  upon  payment  for  iKTsonal  services  from  lump- 
sum appropriations  so  far  us  St.  Elizabeths  Hospital  is  concerned,  the  Sec- 
retary of  the  Interior  may  in  his  discretion  Increase  tbe  maximum  basic 
compeDsatioii  of  employees  of  tbat  institution  paid  from  liun|»-saffl  appro* 
priattoBS  over  tiiat  received  for  the  same  or  similar  services  during  tlie 
preceding  fiscal  year. 

Comptroller  Warwick  to  the  Secretary  of  the  Interior,  Xarch  9,  19tl: 

I  have  your  request  of  March  2  for  decision  of  the  question  whether 
you  ctin  legally  increase  to  $40  per  month  tlie  maximum  basic  pay 
of  the  following  classes  of  employees  of  St.  Elizabeths  Hospital: 
Assistant  to  matron,  housekeepers,  waitresses,  chambermaids,  loco- 
motive firemen,  poultrymans  hel|)ers,  laundresses,  kitchen  attend- 
ants, kitchen  helpers,  assistant  cooks,  assistant  forewomen,  and  seam- 
etresscs. 

The  act  of  March  4, 1913,  37  Stat.,  790,  provides— 

"That  no  part  of  any  money  contained  herein  or  hereafter  appro- 
priated in  lump  sum  shall  be  available  for  the  payment  of  personal 
services  at  a  rate  of  compensation  in  excess  of  that  paid  for  the  same 
or  similar  services  during  the  preceding  fiscal  year;  nor  shall  any 
person  employed  at  a  specific  salary  be  hereafter  transferred  and 
hereafter  paia  from  a  lump-sum  appropriation  a  pate  of  compen- 
sation water  than  such  specific  salary,  and  the  heads  of  depart- 
ments snail  cause  this  provision  to  be  cniorced:  Provided,  That  this 
section  shall  not  apply  to  mechanics,  artisans,  their  helpers  and  assist- 
ants, laborers,  or  any  other  employees  whose  duties  are  of  a  similar 
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character  anrl  required  in  carrying  on  the  various  manufacturmg  or 

constructing  operations  of  the  Government." 

Locomotive  firemen  and  poultryman's  helpers  would  come  within 
the  proviso  of  the  act  quoted  and  would  therefore  not  be  subject 
to  the  restrictions  of  that  act.    See  24  Comp.  Dec,  390,  392. 

Since  the  employees  of  St.  Elizabeths  Hospital  are  paid  from 
lump-sum  appropriations,  the  act  of  March  4,  1913,  would  apply  to 
the  rates  of  compensation  of  the  classes  of  employees  named  in  the 
first  paragraph,  except  locomotive  firemen  and  poultryman's  helpers, 
unless  there  has  been  subsequent  legislation  excepting  them  from  suck 
application. 

The  act  of  July  19, 1919,  41  Stat.,  205,  provides— 

"That  the  Secretary  of  the  Interior  is  authorized  to  adjust  the 
compensation  of  officers  and  employees  at  Saint  Elizabeths  Hospital." 

It  appears  that  acting  under  the  authority  of  the  provision  quoted 
in  the  preceding  paragraph  the  Secretary  of  the  Interior  increased 
the  salary  of  the  superintendent  from  $5,000  to  $7,000  and  provided 
an  allowance  for  employees  who  were  entitled  to  maintenance,  but 
who  were  obliged  to  maintain  themselves  outside  the  hospital  on 
account  of  the  lack  of  available  accommodations.  When  the  disburs- 
ing officer's  accounts  came  before  the  auditor  he  disallowed  the  in- 
crease in  salary  paid  to  the  superintendent  on  the  ground  that  his 
salary  was  fixed  by  section  4839,  Revised  Statutes,  as  amended,  and 
could  not  he  changed  by  administrative  action.  The  auditor  sub* 
mitted  to  this  office  for  approval,  disapproval,  or  modification  his 
action  in  the  matter  as  an  original  construction  of  the  authorization 
in  the  act  of  July  Id,  1919. 

The  auditor's  construction  was  approved  by  this  office  in  the  de- 
cision of  December  15,  1919,  26  Comp.  Dec,  493.  In  that  decision 
the  following  statement  was  made: 

The  authorization  to  adjust  compensation  ^ven  to  the  Secretary 
of  the  Interior  by  the  act  of  July  19, 1919,  was  ^ven,  I  think,  for  the 
purpose  of  removing  the  restriction  placed  upon  payment  for  per- 
sonal services  from  lump-sum  appropriations  by  the  act  of  March 
4, 1913." 

The  auditor  also  disallowed  payments  of  allowances  granted  to 
employees  for  whom  maintenance  was  not  provided  by  the  hospital 
on  the  ground  that  such  payments  were  prohibited  by  the  act  of 
April  6, 1914, 38  Stot.,  318. 

The  act  of  March  6, 1920, 41  Stat.,  513,  provides: 

"  Hereafter  the  accounting  officers  of  the  Treasury  are  authorized 
to  credit  the  accounts  of  the  special  disbursing  agent  of  Saint  Eliza- 
beths Hospital  with  such  amounts  as  he  has  or  may  hereafter  pay  in 
carrying  out  the  provisions  of  the  Sundrv  Civil  Act  of  July  19.  1019. 
relating  to  the  readjustment  of  salaries  at  the  hospital,  and  the 
69903*"— 21— VOL  27  61 
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schedule  of  salaries  and  allowances  for  maintenance,  where  the  latter 
18  not  provided  by  the  hospital,  approved  by  the  Secretary  of  Uie 
Interior  August  1  and  November  25, 1919,  respectively,  or  as  may  be 
modified  hereafter  by  him,  notwithstanding  the  Act  of  April  6,  1914, 
or  section  4839,  Kevised  Statutes,  United  States,  as  amended." 

YovL  are  advised  that, 'in  my  opinion,  you  are  authorized  to  make 
the  increase  specified  in  the  first  paragraph  of  this  decision,  if ,  in  the 
exercise  of  yoor  administrative  discretion,  you  find  it  necessary  and 
advisable  to  do  so. 


V&OIE  MA&DIX  00BP8  WITHOTJT  POKICAL  DXBOEASeB— UVICT 

OH  PAY  STATUS. 

Wheie  actions  of  an  enllstefl  man  released  from  actlTe  duty  In  the  Marise 
Corps  wtthont  a  fonoal  discharge  are  sndi  as  to  clearly  Indicate  that  he 

considers  himseuf  under  no  further  obligation  to  render  service  under  his 
contract  of  enlistment,  such  as  the  acceptance  of  civilian  employment  In- 
compatible with  military  service,  no  pay  accrues  subsequent  to  the  release, 
the  formal  discbarge  at  a  later  date  to  be  considered  as  granted  for  the 
purpose  of  an  actual  record  or  evidence  of  the  i^esse  prevloasly  given 
and  rstioactlve  from  the  date  of  release. 

Deeltion  by  Assistant  Comptroller  Poree,  Xsreh  8,  18S1: 

Joseph  M.  Gilmore,  former  quartermaster  sergeant,  United  States 
Marine  Corps,  applied  January  20,  1921,  for  revision  of  the  action 
of  the  Auditor  for  the  Navy  Department  in  disallowinjc:  by  settle- 
ment, case  No.  122443,  dated  September  10,  1920,  his  claim  for  pay 
from  January  11,  1919,  to  April  28,  1920. 

It  appears  that  under  date  of  December  6,  1918,  the  commanding 
officer  at  Peking,  China,  cabled  Headquarters,  United  States  Marine 
Corps,  Washington,  for  authority  to  transfer  appeUant  to  the  Marine 
Corps  Reserve  and  place  him  on  inactive  duty  so  as  to  enable  him  to 
accept  a  position  in  the  consular  service  at  Peking,  China.  In  reply 
the  major  general  commandant  cabled  authority  to  discharge  ap- 
pellant and  enroll  him  in  the  Fleet  Marine  Corps  Eeserve  with  his 
former  rank  and  place  him  on  inactive  duty  status.  On  January  lit 
1919,  appellant  was  transferred  to  class  1-C,  Fleet  Marine  Coi^ 
Keserve,  and  placed  on  inactive  status.  At  the  time  of  such  trans- 
fer he  was  serving  in  his  fifth  enlistment  with  less  than  20  years' 
service  to  his  credit,  and  therefore  was  not  eligil>le  for  transfer  to 
class  1-C.  Upon  receipt  of  the  transfer  records  at  Marine  Corps 
Headquarters  the  records  were  changed  so  as  to  show  enrollment  in 
class  1-B  instead  of  transfer  to  class  1-C.  Upon  receipt  of  his  re- 
tainer pay  for  the  period  ending  June  30,  1919,  Gilmore  protested 
against  the  amount  received,  alleging  that  he  was  short  paid.  It 
appears  that  he  was  then  given  the  option  of  returning  the  amount 
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received  as  retainer  pay  or  of  signing  enrollment  cards  as  a  member 
of  the  Fleet  Marine  Corps  Reserve,  class  1-B.  He  refused  to  sign 
the  enrollment  card,  and  on  April  28,  1920,  a  discharge  from  the 
Marine  Corps  was  delivered  to  him,  said  discharge  to  be  effective 

from  January  10,  1919. 

Appellant's  contention  is  that,  since  his  transfer  on  January  11, 
1919,  to  the  Fleet  limine  Corps  Reserve  was  illegal,  and  he  did  not 
•  enroll  in  the  Fleet  Marine  Corps  Reserve,  he  was  not  discharged  from 
the  Marine  Corps  prior  to  receipt  of  his  discharge  on  April  28, 1920, 
and  accordin^rly  he  is  entitled  to  pay  for  the  period  claimed. 

The  question  to  be  determined  is  whether  the  discharge  received 
by  Gilmore  on  April  28,  1920,  is  retroactive  in  eiffect  from  date  of 
the  supposed  transfer,  January  11,  1919. 

It  is  a  well-recoirnized  principle  of  law  that  until  a  discharge  is 
issued  and  delivered  to  a  person  in  the  military  or  naval  service, 
or  until  such  action  is  taken  as  to  make  him  legally  chargeable  with 
notice  of  his  discharge,  he  remains  in  the  service  and  is  entitled  to  all 
the  emoluments  arising  therefrom,  unless  they  are  forfeited  in  pursu- 
ance of  law  or  by  court-martial  sentence.  Until  the  dischaY'ge,  or 
sometliing  equivalent  thereto,  has  been  duly  issued,  an  enlisted  man 
can  not  be  chargeable  with  notice  thereof.  See  2  Comp.  Dec,  94  and 
6  ?V/.,  606.  Therefore  a  discharge  can  not  be  made  to  take  effect  as 
of  a  prior  date,  so  as  to  deprive  a  man  of  pay  already  accrued  to 
date  of  receipt  thereof,  unless  it  is  given  by  way  of  completing  an 
actual  record  and  as  evidence  of  a  release  from  service  already 
grante<l. 

In  the  case  in  question  the  transfer  of  appellant  to  the  Fleet  Marine 
Corps  Reserve  effected  his  actual  release  from  the  Marine  Corps 
service  so  far  as  any  duty  or  obligation  in  that  service  was  recjuired. 
Both  the  department  and  apj)ellant  acted  with  the  understanding  that 
the  transfer  released  him  from  all  duty  nnd  oblif^ntion  under  his 
contract  of  enlistment.  Pursuant  to  that  understanding  a|)|)ellant 
accepted  a  civilian  position  and  thereafter  no  military  duty  was 
exacted  of  him.  The  fact  that  his  transfer  was  not  niatle  by  authority 
of  law  and  that  he  was  not  by  rca'^on  of  such  transfer  a  member  of 
the  Fleet  Marine  Corps  Reserve  does  not  alter  the  fact  tliat  he  was 
released  frr>rn  all  duty  with  the  Marine  Corps  from  date  of  the  sup- 
posed transfer. 

Since  he  had  knowled^je  of  his  release  and  aftinc:  on  that  knowledge 
enjo^'ed  the  benefits  and  privileges  thereof,  the  absence  of  a  fornuil 
notice  did  not  deprive  him  of  any  l»enefit  or  privilege.  The  release 
being  equivalent  to  a  discharge  from  an  obligation  to  render  active 
service,  the  element  of  notice  existed  from  tlie  date  of  release,  and 
therefore  the  formal  discharge  receiviid  by  appellant  on  April  28, 
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1920,  oould  be  retroaotivie  to  date  of  release  without  depriving  appel- 
lant of  any  right  to  pay  that  had  accrued  by  reason  of  service  per- 
fonned* 

Since  appellant  is  chargeable  with  notice  of  his  release  from  all 
duty  with  the  Marine  Corps  on  January  11,  1919,  under  his  contract 
of  enlistment  entered  into  on  January  5,  1918, 1  am  of  opinion  that 
the  discharge  received  by  him  on  April  28, 1820,  was  given  by  way  of 
an  actual  record  and  as  evidence  of  a  release  from  service  already  , 
granted,  and  therefore  was  effective  item  date  of  his  actual  release 
from  service  on  January  11,  1919. 

Accordingly,  the  action  of  the  auditor  is  affirmed. 


T&ANSFO&TAIION  OF  BEMAINS— ASKT. 

Army  Regalnti^ns  as  amended  flxlng  the  maximam  allowance  for  prepnrntion 

of  reiunius  of  i>orsons  dying  in  the  sorvice  for  transiM»rtation  at  ."58'),  and 
in  Alaska  at  .$100,  are  made  in  pursuance  of  law,  and  until  auiiMMled  or 
repealed  liave  the  force  and  effect  of  law  and  can  not  be  waived  or  sus* 
p^ed  In  particular  cases,  an  authorization  of  general  or  particular  ap- 
pUcntion  by  die  Assistant  Secretary  of  War  malting  certain  ezcepttons  1» 
siif'd  prior  to  promulpition  of  amended  re^riihifums.  but  never  incorpiH 
rated  tiierein,  having  no  effect  to  change  or  modify  tiie  reguiatiooB. 

OomptroUer  Warwick  to  Oapt.  X.  T.  legg.  Halted  States  Anay,  Kareh  10, 

1  have  your  letter  of  the  4th  instant  as  follows: 

**  1.  Your  decision  is  requested  as  to  what  sum  would  constitute  a 

proper  paj'^ment  for  services  stated  on  iiK'lose<l  voucher.  As  ren- 
dered, voucher  is  prepared  for  $95.  in  favor  of  F.  ().  Jiishop.  for 

§ reparation  of  remains  of  Prvt.  Walter  Hull',  Co. '  13,'  18th  Inf.,  wiio 
ied  Jan.  14, 1921,  at  Soyersford,  Pa.,  where  it  was  impracticable  to 
obtain  the  services  of  a  contract  undertaker. 

"2.  Inclosed  voucher  was  submitted  to  tlie  Quartermaster  (ieneral 
of  the  Army,  Cemeterial  Branch,  and  was  returned  by  indorsement 
as  follows : 

«**Feb.  25,  1021,  •  ♦  •  Payment  of  the  account  of  F.  O. 
Bishop,  Roversford,  Pa.,  attached  hereto,  was  authorized  under  the 

general  autnorization  of  the  Assistant  Secretary  of  War  dated  July 
2:^.  101  s.  a  copy  of  which  is  inclosed  herewith,  for  the  reason  that 
Private  Walter  Huff  died  at  Hoversford.  Pa.,  whidi  is  an  isolated 
station  and  a  considerable  distance  from  Camj)  Dix,  >i.  J.,  where  the 
services  of  a  contract  undertaker  could  be  obtained.' 

"*It  is  understood  that  the  opinion  of  the  Judge  Advocate  Gen- 
eral of  the  Army  dated  January  5,  1921.  sanctions  this  action.' 

**.3.  There  appears  to  be  some  conflict  in  this  case  between  in- 
closed copy  of  opinion  of  the  Judge  Advocate  General  of  the  Army, 
dated  Jan.  5, 19^1,  and  the  decision  of  the  Comptroller  of  the  Treas- 
ury, Oct.  9, 1915, 22  Com  p.  Dec.,  181,  as  to  the  authority  for  the  head 
of  a  department  to  abridge  regulations  that  have  been  prescribed 
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based  u^n  a  specific  statute,  unless  such  waiver,  or  abridgement,  is 
general  in  character. 

"  4.  Regarding  memorandum  from  the  Assistant  Secretary  of  Wat 
to  the  Quartermaster  General,  dated  Jul^  23,  1918,  copy  indosed, 
a  decision  is  requested  as  to  whether  this  has  any  force  or  effect 
when  Army  Regulations  covering  burial  expenses.  A.  K.  par.  No.  87, 
have  been  amended  sabeeqnent  to  tlie  isenanoe  of  the  above  namo- 
randum,  and  the  provisions  of  the  said  memorandum  were  not  incor- 
porated in  the  Army  Begulationa  as  amended." 

The  voucher  is  stated  **for  services  rendered  in  preparing  the 
remains  of  private  Walter  Huff  (6472216),  Co.  B,  18th  Inf.,  Camp 
Dix,  N.  J.,  chestnut  casket,  6  silver  handles,  lining  and  pillow,  em- 
balming of  remains,  and  pine  shipping  case." 

The  authorization  of  the  Assistant  Secretary  of  War  dated  July 
23, 1918,  referred  to  in  the  indorsement  of  the  Quartermaster  General 
dated  February  25,  1921,  reads : 

"  With  reference  to  the -attached  copies  of  papers  which  deal  with 
the  subject  of  authorizing  exj^enses  of  burial  in  excess  of  the  rates 
prescribed  in  the  Army  Kepulations,  you  are  authorized  to  accept 
the  bids  of  undertakers  which  are  in  excess  of  the  regulation  allow- 
ance in  cases  where  it  is  impossible  to  procure  the  services  from  a 
reputable  undertaker  at  a  Bp^ire  witiiin  the  regulation  allowance. 

"  You  are  further  authorized  to  exceed  the  regulation  allowance  in 
the  preparation  of  remains,  where  necessary,  in  cases  wliere  the  death 
is  caused  by,  or  occurs  under,  the  following-described  conditions,  viz: 

^  fa)  By  a  danf^erous  communicable  disease. 

**  ( b)  By  drowning  and  remains  are  not  recovered  immediately. 

**  ic)  By  aviation  accident  while  in  flipfht. 

"(d)  By  railway  or  other  accidents  remote  from  posts  or  camps 
and  where  local  undertakers  must  be  employed. 

"(e)  When  on  furlough. 
(t)  When  traveling  on  train. 

^  (ff)  When  at  isolated  and  other  stations  where  local  undertakers, 
must  oe  employed  for  each  individual  case. 

"The  forefjoinf;  general  authorization  will  avoid  tlie  necessity  of 
submitting  for  the  approval  of  the  Secretary  of  War  indiviclual 
cases  which  faU  within  the  classes  herein  enumerated,  where  the 
burial  expenses  exceed  the  regular  allowance." 

Paragraph  87,  Army  Regulations,  as  amended  by  0.  A.  R.  77, 
dated  August  8, 1918,  and  by  C.  A.  R.  88,  dated  December  12, 1918, 
provides  that — 

^If  the  remains  are  to  be  shipped,  the  ^^penses,  exclusive  of  the 

cost  of  transportation  incurred  oy  the  military  authorities,  will  be 
limited  to  $85,  except  in  Alaska,  when  the  expenses  will  he  limited 
to  $100,  and  restricted  to  the  cost  of  casket,  shipping  case,  storm  flap:, 
and  the  reasonable  and  necessary  expenses  of  preparing  the  remains 
for  shipment.** 

The  amount  of  the  expenses  incurred  in  the  case  submitted  is  in 
excess  of  the  amount  provided*  in  the  regulations,  and  the  question 
to  be  determined  is  whether  the  authorisation  of  the  Assistant 


Digitized  by  Google 


788 


BEOISIONS  07  IHS  OOMPIBOUiBB. 


Secretary  of  War  of  July  23,  1918,  operates  as  an  amendment  of 
the  retaliations  to  the  extent  of  authorizing  payment  of  an  amount 
in  excess  of  the  amount  authorized  in  the  regulation  itself. 

The  sundry  civil  appropriation  act  of  June  5,  1920,  41  Stat., 
896,  for  the  fiscal  year  ending  June  30,  1921,  under  the  heading 
*^  Disposition  of  remains  of  otiicers,  soldiers,  and  civilian  employees," 
provides — 

"For  interment,  *  *  *  or  preparation  and  transportation  to 
their  homes  or  to  such  national  cemeteries  as  may  be  designated  by 
proper  authority,  in  the  discretion  of  the  Secretary  of  War,  of  tfaie 
remains  of  officers,  cadets.  United  States  Military  Academy,  indiid- 
ing  acting  assistant  surgeons  and  enlisted  men  in  acttye  service." 

Paragraph  87  of  the  regulations  as  amended  was  made  in  pur- 
soance  of  similar  statutes,  and  the  regulation  is  therefore  legislative 
in  character.  It  has  the  full  force  and  effect  of  law  until  amended 
or  repealed,  and  its  proyidons  can  not  be  waived  or  suspended  in  * 
particular  cases.  See  21  Comp.  Dec.,  482 ;  22  id,^  18L 

The  authorization  of  July  23,  191S,  might  be  considered  general 
as  applying  to  the  particular  classes  indicated  therein  and  held  to 
operate  as  an  amendment  of  the  regulations,  except  for  the  fact 
that  paragraph  87  was  subsequently  amended  and  $85  fixed  as  the 
limit  of  the  cost  in  all  cases,  save  that  in  Alaska  the  limit  was  $100. 
In  other  words,  the  amendment  limiting  the  cost  to  $85  and  $100, 
respectively,  provides  for  no  exceptions  in  special  cases  by  authoriz- 
ing the  incurrence  of  expenses  in  excess  of  those  amounts.  What- 
ever force  or  scope  the  authorization  of  July  23,  1918,  may  have  had, 
the  amendment  of  December  12,  1918,  had  the  effect  of  rescinding  the 
general  authority  granted  thereby,  and  thereafter  payment  of  no 
more  than  the  amounts  named  in  the  amended  regulations  was 
authorized. 

In  the  case  presented  to  you  payment  of  any  amount  in  excess  of 
$85  is  not  authorized. 


FAMILY  AIXOWANCES  WA&  EISS  INSITEANCE  ACT. 

Blamily  allowance  under  the  war  risk  Insurance  net  doex  not  autumn flcally 
cease  upon  the  death  of  the  depen«U'nt  in  whose  favor  nii  enlisted  man 
has  made  an  allotment,  l>ut  under  the  amendatory  aet  of  .lune  25,  1918. 
40  Stat.,  611,  providing  that  family  cuuditions  existing  on  the  1st  of  the 
moDth  aball  determine  the  amoont  of  allotments  and  allowanoest  the  family 
allowance  continues  until  the  end  of  the  calendar  month'  In  which  the 
dependent  dies. 

Comptroller  Warwiclc  to  William  H.  Holmes,  disbursing  elerk,  Bvftaa  of  War 
Risk  Xntiiraaoe,  Xtreh  10,  1981: 

I  have  yuur  letter  of  Fe)»ruai\y  24,  19*21,  as  follows: 

"There  is  siihniitted  herewith  voucher  in  favor  of  Philip  J.  Bon- 
giuriio  lor  i^i6.2b^  which  has  been  submitted  to  me  for  payment  and 
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is  charsed  againflt  the  Anny  allolnMnt  trust  Imid  and  the  appropria- 
ticm  military  &  naval  family  allowance  in  the  amomits  $6i25  and  $10, 
lespectiTely.  The  voucher  covers  reimbursement  of  funeral  expenses 
on  account  of  Onofrio  Bongiomo,  late  allottee  of  Philip  Jerome 

Bonffiorno. 

"The  records  of  the  bureau  indicate  that  the  allottee  died  on  April 
21j  1919,  and  that  the  allotter  was  discharged  from  the  service  on  April 
21,  1919.  The  amount  charged  against  the  Army  allotment  trust 
fund  represents  an  allotment  for  the  period  April  1  to  21, 1919,  and 

tho  amount  chartred  against  the  appropriation  military  &  naval 
family  allowance  represents  an  allowance  for  the  entire  month  of 
April,  1919. 

In  view  of  your  decision  of  July  30,  1920,  in  which  it  was  held 
that  payinent  of  an  extra  month's  family  allowance  provided  by 
the  war  risk  insurance  ac^  could  not  be  made  in  advance,  I  am  in 

doubt  as  to  whether  payment  of  such  an  allowance  for  a  period  after 
the  death  of  the  allottee  would  be  proper,  and  your  decision  is  accord- 
ingly requested. 

"There  is  submitted  herewith,  for  your  information,  a  certified 
copy  of  the  hureau's  award  card  in  this  case  and  a  copy  of  bureau 
regulation  dated  December  5.  1918,  paragraph  (d)  of  which  pro- 
vides that  in  case  of  the  death  of  an  allottee  the  allotment  and  allow- 
ance shfill  hp  disrontiruied  as  of  the  last  day  of  the  month  in  which 
death  occurs.  There  is  also  enclosed  copy  of  a  memorandum  dated 
February  14,  1921,  from  the  general  counsel  of  this  bureau,  setting 
forth  the  bureau's  position  in  cases  of  this  kind." 

It  appears  that  Philip  J.  Bontj^iorno  made  a  class  B  allotment  of 
$15  a  month,  which  carried  with  it  a  family  allowance  of  ^20  a  month 
for  his  father  and  mother.  He  paid  funeral  expenses  of  the  father 
to  the  amount  of  $150,  and  is  claiminj^  reimbursement  of  said  pay- 
ment to  the  extent  of  the  father's  share  of  the  allotment  and  allow- 
ance accrued  and  unpaid  at  the  time  of  the  father's  death. 

Section  204  of  the  war  risk  insurance  act  of  October  6,  1917,  40 
Stat.,  403,  provides  for  a  family  allowance  for  enlisted  men  to  be 
paid  from  the  time  of  enlistment  to  death  in  or  one  month  after 
discharge  from  the  service.  This  allowance,  if  there  be  one  parent, 
is  $10  per  montli,  and  if  two  parents,  $20  per  month.  Section  206 
of  the  act  provides  in  effect  that  such  allowances  shall  be  ^i^ranted 
only  if  and  while  the  i)aient  or  j)arents  are  dependent  in  whole  or 
in  i)art  on  the  enlisted  man,  and  then  only  if  and  while  the  enlisted 
man  inalvcs  the  monthly  allotment  required  by  tlie  statute  us  a  basis 
for  the  allowance. 

It  is  clear  th:it  as  re<i:ards  tho  operation  of  this  section  in  the  case 
now  in  han<l  the  death  of  the  father  terminated  the  condition  of  de- 
pendency, and  therefore  would  terminate  allowance  at  the  rate  of 
$20  a  month  for  two  parents,  if  there  was  no  other  provision  of  law 
upon  which  to  base  a  .continuation  of  that  rate,  but  section  210  of 
(he  act  as  amended  by  the  act  of  J  uue  25,  lUlb,  40  iStat.,*  Gil,  author- 


Digitized  by  Google 


790 


DECISIONS  OF  THE  COMFTBOLLEB. 


iaes  modification  of  awards  of  family  allowanoes  when  family  oob- 
ditiona  have  changed  and  provides  tha^ 

"The  amount  of  each  monthly  allotment  and  allowance  shall  be 
determined  according  to  the  family  conditions  existing  on  the  lirst 
day  of  the  month*'* 

This  statute  fixes  the  first  day  of  any  month  as  det€rminin«2:  the 
family  condition  for  the  whole  month  for  the  purpose  of  a  family 
allowance.  On  the  1st  of  April,  1919,  Philip  J.  Bongiorno's  status 
as  regards  a  family  allowance  was  that  of  an  enlisted  man  having 
two  dependent  parents  in  whose  behalf  he  had  made  a  class  B  allot- 
ment of  pay  to  the  amount  of  $15  per  month.  Under  the  statute 
quoted  the  family  allowance  corresponding  to  this  allotment  for  the 
month  of  April,  1919,  is  $20,  regardless  of  any  change  in  family 
conditions  occurring  during  the  month.  As  the  law  permits  an 
allowance  to  continue  for  one  month  after  the  enlisted  man's  dis- 
•  charge  from  the  service,  Bongiorno's  discharge  on  April  21,  1919, 
did  not  operate  to  discontinue  the  family  allowance  altogether. 

Regulations  of  the  bureau  provide  that  an  allotment  and  allow- 
ance to  an  allottee  who  dies  is  discontinued  as  of  the  last  day  of  the 
month  in  which  such  event  occurs.  This  regulation  is  in  accord  with 
the  provision  of  the  amendment  hereinbefore  quoted,  and  requires 
that  the  allowance  to  Bongiorno's  dependents  shall  be  paid  for  the 
month  of  April,  1919,  on  the  basis  of  family  conditions  on  April  1. 
There  is  accordingly  due  to  Philip  J.  Bongiorno,  as  one  having  paid 
the  funeral  expenses  of  the  deceased  allottee,  the  accrued  allotment 
to  date  of  discharge  on  April  21,  1919,  and  the  father's  share  of  the 
family  allowance  for  the  full  month  of  April. 

You  are  authorized  to  pay  the  voucher  accordingly. 


TSAVBPO&TATIOH  OY  BBVIHBIirTt. 

Sixty  (lays  nfter  tho  pcrmaiu*nt  change  of  station  of  an  Army  offleer  becomet 
effective  is  tlie  limit  of  time  in  all  cases  within  whicli  hla  dependents  are 
entitled  to  tnuwportatloQ  from  the  old  to  the  new  statloii,  under  provtatoas 
of  section  12  of  the  act  of  May  18,  1920.  41  Stat,  60i,  and  In  no  case  to 
thero  to  be  any  unneceBsaiy  delay  by  the  dependents  in  perfomlnf  tbt 
travd. 

OomptroUtr  Warwlek  to  the  Seeretary  of  War,  xanh  11,  IMl: 

I  have  your  letter  of  March  4,  1921,  as  follows: 

"I  wish  to  invite  your  attention  to  your  decision  of  December  4, 
1920j  27  Comp.  Dec,  510,  on  the  subject  of  limitation  of  sixty  dajs 
within  whidi  wives  and  dependents  of  officers,  certain  nonoommit- 
sioned  officers,  and  warrant  officers  may  be  furnished  transportation 
at  public  expense,  under  section  12  of  the  act  of  May  1^.  1920.  41 
Stat.,  604,  and  respectfully  call  your  attention  to  the  following  recent 
actually  existing  instances  whereby  your  ruling  causes  a  hardshipu 
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"An  officer  who,  upon  chan^ng  station  from  Philadelphia,  Pa.,  to 
Leavenworth,  Kans.,  on  or  about  October  12,  1920,  was  entitled  to 
transportation  of  his  wife  and  dependents  between  the  foregoing 
pK>iiits,  has  a  daughter  afflicted  with  a  disease  of  the  spine,  wlio  at  tiie 
time  of  chanse  of  station  was  undergoing  treatment  by  a  speciali^ 
In  Pluladelpma,  it  being  necessary  to  continue  these  treatments  for 
sometime  over  the  sixty  days  after  compliance  with  travel  order. 

"Another  case  is  cited  of  an  officer  on  a  transcontinental  change 
of  station  who  requests  reimbursement  for  personal  funds  expended 
for  transportation  of  his  wife,  and  supports  his  claim  with  a  certifi- 
eate  of  a  physician  that  the  wife  was  in  a  state  of  pregnancy  which 
precluded  her  traveling  for  such  a  distance  within  the  sixty  days 
after  compliance  by  the  officer  with  the  travel  order. 

"The  same  concfition  in  the  precedin<r  parac:raph  also  holds  true 
in  the  case  of  an  officer  makin*:;  a  permanent  chantre  of  station  from 
a  point  in  the  United  States  to  a  point  in  Alaska  where,  during  tiie 
dosed  and  extremely  cold  season^  travel  by  dog  sleds  is  necessary. 

'^A  similar  condition  would  arise  for  an  olScer  ordered  to  New  Or- 
leans, La.,  or  any  other  point  in  the  extreme  South  on  or  about  June 
1st.  tinder  such  circumstanres  the  offirer  would  not  desire  to  take  his 
family  to  New  Orleans  during  the  hot  summer  months  and  in  all 
probability  would  not  desire  them  to  join  his  station  until  about  Oc- 
tober Ist.  In  such  a  case,  again,  insistence  upon  the  sixtv-day  limit 
would  work  a  hardship  upon  the  officer  and  is  believed  to  be  a  limita* 
tion  upon  the  law  not  contem]ilated  by  the  Congress. 

"  While,  in  accordance  with  your  decision,  supra,  the  claim  re- 
ferred to  in  paragraph  3  will  he  transmitted  to  the  Auditor  for  the 
War  Department  and  no  doubt  favorable  action  will  be  taken 
thereon^  it  is  not  extravagant  to  state  that  many  cases  of  this  char- 
acter will  occur  in  the  future,  in  which  event,  instead  of  requiring 
the  ofiioei  to  expend  personal  funds,  reimbursement  not  being  effected 
for  some  months,  it  is  desirable  for  the  War  Department  to  furnish 
transportation  in  kind  as  provided  in  the  act  of  May  18,  1920. 

"  I  accede  to  your  decision  in  so  far  as  it  affects  normal  cases,  but 
in  special  instances  such  us  those  above  indicated,  it  is  thou|;ht  tliat 
the  War  Department  should  have  the  privilege  of  exercising  its  judg- 
ment as  to  extending  the  sixty-day  limit  to  coincide  with  the  merits 
of  each  and  every  case  which  may  arise,  und  the  purpose  of  this  com- 
munication is  to  inquire  if  a  circular,  with  that  portion  italicized^ 
readinpr  «s  follows,  will  meet  with  your  approval : 

"'Paragraph  5,  Circular  No.  337,  War  Department,  September  13, 
1920,  is  resdnded  and  the  following  substituted  therefor: 

5.  If  stop-oifs  en  route  or  the  use  of  circuitous  routes  are  desired 
and  requestea,  transportation  requests  may  be  issued  as  desired  to 
and  from  points  of  stop-off  and  via  circuitous  routes;  provided  the 
excess  cost  involved  thereby  is  collected  prior  to  the  issuance  of  the 
transportation  requests:  And  provided  further,  That  the  journey  will 
he  completed  wUnin  sixty  days  from  date  of  compliance  with  change 
of  stdHan  ordered,  Wnmioer  eweeptiarud  i^rmmsta/neee  make  a 
longer  delay  hnperativOj  application  will  he  made  for  a  further  exten- 
sion, in  terms  of  day  a  or  mmiths^  to  The  Adjutant  General  of  the 
Army^  setting  forth  in  detml  all  the  reasons  therefor,  Sttch  appHco' 
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Han  must  he  forwarded  in  time  to  permit  action  to  he  taken  before 

the  sixty-day  time  Ihnit  er]>'irfs.  The  approval  of  the  application  by 
The  Adjutant  (reneral  of  the  Army  iriU  constitute  the  authority  for 
the  quarteinnaster  to  issue  transportation  within  tJie  time  provided 
for  therein?  » 

Section  12  of  tlie  act  of  May  18,  1920,  41  Stat,  604,  is  worded  as 


"Sec.  12.  That  licreafter  when  anj'  commi.ssioncd  officer,  noncom- 
nji.ssioned  oflicer  of  the  m-ade  of  color  sergeant  and  above,  including 
any  noncommissioned  officer  of  the  Marine  Corps  of  eonresponding 
i^rade,  warrant  officer,  chief  petty  officer,  or  petty  officer  (first  class), 
Laving  a  wife  or  dependent  child  or  children,  is  ordered  to  make  a 
permanent  rhancre  of  station,  the  United  States  shall  furnish  trans- 
portation in  kind  from  funds  approi)i"iated  for  the  transportation  of 
the  Army,  the  Navy,  the  Murine  Corps,  the  Coast  Guard,  the  Coast 
and  G«odetic  Survey,  and  the  Public  Health  Service  to  his  new  sta- 
tion for  the  wife  and  dependent  child  or  children :  Provided^  That  for 
persons  in  the  naval  service  the  term  *  permanent  station,'  as  used  in 
this  section,  shall  he  interpreted  to  mean  a  shore  station  or  the  home 
yard  of  the  vessel  to  which  ti»e  j)erson  concerned  may  be  ordered ;  and 
a  dulv  authorized  change  in  home  yard  or  home  port  of  such  vessel 
diall*be  deemed  a  chan^  of  station:  Provided  further^  That  if  the 
cost  of  such  transportation  exceeds  that  for  transportation  from  the 
old  to  the  new  station  the  excess  cost  shall  be  paid  to  tlM  United  States 
by  the  officer  concerned :  Provided  further^  That  transportation  sup- 
plied the  wife  or  dependent  cliild  or  children  of  such  offif  er,  to  or  from 
stations  bevond  the  continental  limits  of  the  United  States,  shall  not 
be  other  than  by  Government  transport,  if  such  transportation  is 
available :  And  provided  further,T\aX  the  personnel  of  the  Navy  flhall 
have  the  benefit  of  all  existing  laws  applying  to  the  Army  and  the 
Marine  Corps  lor  the  transportation  of  nouaehold  effects." 

The  statement  of  the  managers  on  the  part  of  the  House  in  the 
conference  report  (House  Report  No.  948)  on  the  amendments  of  the 
Senate  to  the  bill  H.  B.  11927  is  worded,  in  part,  as  follows: 

**  Section  12   *   *   *   permits  transportation  in  kind  to  be  for- 


commissioned,  warrant,  or  petty  officers,  when  they  an  ordered  to 
make  a  permanent  change  of  station  ;♦**.** 

The  word  "  when  "  as  used  in  said  section  means  "  at  the  time." 
So  much  of  section  12  as  relates  to  enlisted  men  is  by  section  4b  of 
the  act  of  June  4,  1920,  41  Stat.,  761,  so  modified  as  to  ^  apply  only 
to  enlisted  men  of  the  first  three  grades." 

For  published  decisions  of  this  office  construing  said  section  12, 
see  26  Comp.  Dec,  954  and  1044;  27  id,^  61, 75, 267,  dj26, 391, 400,  401, 
610,  530,  and  579. 

Prior  to  May  18,  1920,  there  was  no  authority  for  the  transporta- 
ttion  at  public  expense  of  an  officer's  dependents  on  his  change  of 


follows: 


children  of  commissioned,  non- 


station. 
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In  27  Corop.  Dec.,  403,  it  is  said: 

The  words  used  in  the  act  are  neither  obscure  nor  ambiguous  in 
their  meaning,  but  the  intent  of  Congress  must  be  gathered  from  the 
wording,  winch  is:  'That  hereafter  when  any  commissioned  officer 
*  *  *  is  ordered  to  make  a  permanent  chanjre  of  station  *  * 
Paragraph  C)^.  Army  Ke<riilations,  19i;i,  provides  that  *  When  an 
officer  is  ordered  without  troops  from  one  post  of  duty  to  anotlier.  he 
will  proceed  by  the  shortest  usually  traveled  route,  without  unneces- 
sary delay/  The  act  seems  remedial  in  its  scope,  intending  to  relieve 
a  situation  which  has  arisen  by  reason  of  the  increased  cost  of  trans- 
portation *  *  *.  Tt  is  not  liolievod  that  the  (hito  of  issuance  of  (lie 
order  pfoverns,  but  the  tUite  on  wliich  it  hfconies  effective  and  binding 
upon  the  oilicer  to  comply  with  its  instructions." 

The  decision  dated  December  4,  1920,  27  Comp.  Dec.,  510,  is,  in 
part,  as  follows : 

"  No  unnecessarv  delav  after  the  officer's  orders  for  change  of  sta- 
tion  become  etfective  should  occur  in  the  use  of  transportation  re- 
<juests  by  his  wife  and  dependent  children.  Sickness  in  his  family 
or  lade  of  quarters  at  the  new  station  may  cause  delay  for  a  reason- 
able period  which  in  any  case  should  not  exceed  60  da^ 

"  III  the  proper  execution  of  this  law  casee  of  hardship  not  covered 
by  this  resume  of  published  decisions  and  reijulations  may  ar'se  in 
the  Army,  the  Xavv,  the  Marine  C^orps.  tlic  Coast  (luard.  the  Coast 
and  Geodetic  Survey,  and  the  Public  Health  Service.  When  any 
such  case  involving  controverted  questions  of  law  and  presenting 
disputed  facts  is  brought  to  the  attention  of  a  disbuiising  officer  he 
diould  advise  the  claimant  to  send  the  papers  as  a  claim  to  the  proper 
auditor  for  examination  and  for  settlement  in  accordance  with  the 
law  and  the  facts." 

The  Army  Kegulations  relating  to  this  subject  which  are  in  con- 
formity with  law  are  paragraphs  1115^  and  1128  as  amended  by  C. 
A.  K.  No.  105  of  June  3,  ld20,  and  War  Department  Circular  No. 
B37  of  September  13, 1920. 

The  proposed  amendment  to  sach  regulations  Is  not  approred. 


TEEMIHATIOH  C0NTBACT8. 

IPennlnntlon  or  settlement  contracts  entered  Into  between  the  Oovemment  and 
certain  contractors  whose  original  contracts  have  been  only  partially  com- 
pleted, which  expressly  provide  for  a  complete  settlement  of  every  question 
or  dalm  legal  or  equitable^  llQiildated  or  mdlquidated,  by  or  on  bebalf  of 
the  oontracton  pertaining  to  or  growing  oat  of  tbe  original  contracts,  con- 
stitute the  only  basis  for  complete  and  final  accounting  between  the  Gov- 
ernment and  the  contractors  under  the  original  contracts,  and  when  pay- 
ment under  such  a  contract  Is  finally  accepted  by  a  contractor  in  full  sat- 
isfaction of  all  claims,  there  is  no  authority  for  an  additional  payment 
.  based  on  an  alleged  collateral  informal  agreement  or  nnderstandlng  that 
certain  dalme  Incident  to  or  arising  oat  of  the  original  contract,  pending  at 
time  of  executing  tbe  termination  contiact.  were  to  be  aettled  Mparate  and 
apart  from  tbe  terminatUm  contract 
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Befllsioa  by  Comptroller  Warwick,  Karoh  11,  1921: 

Kraeutor  &  Co.  (Inc.)  applied  December  16,  1920,  for  revision  of 
the  action  of  the  Auditor  for  the  War  Department  in  disallowing,  by 
certificate  dated  November  20,  1920,  its  claim,  auditor's  No.  5(>8177, 
for  $2,605.76  as  reimbursement  of  freight  and  storage  on  11  cars 
of  steel  in  accordance  with  contract  War-Ord.  P.  11180-2830  A,  dated 
July  2, 1918. 

By  a  contract  dated  August  21,  1919,  and  approved  by  the  claimB 
board  of  the  Ordnance  Depaitment  on  January  3, 1920,  made  in  con- 
templation of  the  termination  of  the  said  contract  of  July  2,  1918, 
the  United  States  agreed,  among  other  things,  to  pay  a  specified  snm 
of  money  to  the  contractor  and  the  contractor  agreed  to  accept  the 
same  '*in  full  satisfaction  of  any  and  all  claims  or  demands  in  law 
or  m  equity  for  itself,  its  successors,  representatives,  agents,  and 
assigns  growing  out  of  or  incident  to  said  original  contract,  and  it 
hereby  expressly  agrees  that  .sucli  payment,  when  made,  shall  con- 
stitute  a  complete  settlement  of  every  question  or  claim  legal  or 
equitable,  liquidated  or  unliquidated,  by  or  on  behalf  of  the  con- 
tractor pertaining  to  or  growing  out  of  said  contract." 

The  present  claim  is,  and  on  its  face  purports  to  be,  a  claim  which 
grows  out  of  and  is  incident  to  said  original  contract.  The  appellant 
contends,  however,  that  it  was  the  intention  of  the  parties  that  this 
particular  claim  should  not  be  covered  by  the  settlement  contract  but 
should  be  paid  by  voucher  subsequent  to,  and  notwithstanding,  the 
making  of  that  contract.  This  contention  is  corroborated  by  George 
Featherstone,  who,  as  major,  Ordnance  Department,  United  States 
Army,  signed  the  said  settlemcnt'contract,  in  an  affidavit  dated  Sep- 
tember 15, 1920,  in  part^as  follows: 

"  That  he  is  thoroughly  familiar  with  the  details  of  the  daim  filed 
with  the  New  York  Ordnance  District  Claims  Board  against  the 
United  States  by  Kraeuter  &  Co.  under  original  contract  No.  Pi  1  ls^>- 
283UA  covering  'Type  B  Lifting  Plu^'  and  that  in  connection  with 
his  duties  as  a  member  of  tlie  New  lork  Ordnance  District  Claims 
Board  he  was  j)resent  at  the  hearings  when  the  said  claim  was  pre- 
sented and  adjusted; 

"  That  the  said  hearings  were  held  in  May,  June,  July,  and  August 
of  the  year  1919  and  that  at  that  time  there  was  an  outstanding  claim 
by  the  said  contractor  of  $2,605.76  for  reimbursement  for  freight, 
storage,  and  war  tax  which  was  not  included  for  payment  in  the 
settlement  contracts  aeainst  the  said  original  contract  issued  by  the 
New  York  Ordnance  District  Claims  Board  on  June  25,  1919,  and 
August  21, 1919,  it  being  understood  at  that  time  that  the  said  amount 
of  $2,605.75  for  reimbursement  for  freight,  storage,  and  war  tax  was 
to  be  paid  by  voucher  in  accordance  with  Article  Xa  of  War  Ord. 
No.  Pill 80-2830 A  as  provided  by  first  supplemental  contract  dated 
November  13, 1918; 

*<That  by  a  certificate  dated  November  17.  1919,  this  contractor 
was  advlfiMi  hv  JJt.  CnX.  R.  H.  Hawkins,  ooniracting  officer  for  tbe 
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Ordnnnoe  Claims  Board,  Washington,  D.  C,  that  said  contractor  was 
entitled  to  reimbursement  for  the  said  freight,  storage^  and  war  tax 
in  the  amount  of  $2,605.75.  which  sum  was  to  be  paid  by  ^ucher 
through  the  New  York  Ordnance  District  Office; 

"That  it  was  the  understanding  of  deponent  in  executing  the  settle- 
ment contract  under  this  claim,  which  said  settlement  contract  was 
dated  August  21,  1919,  and  contained  a  full  release  to  the  United 
States  as  to  any  claims  or  demands  in  law  or  in  equity  which  might 
arise  under  this  said  oriffinal  contract — that  the  said  sum  of  $2,605.75 
was  to  be  paid  by  voucher  outside  of  the  settlement  involved  under 
the  said  settit'irient  contract  dated  August  21,  1919.  and  that  the  said 
release  clause  in  the  said  settlement  contract  did  not  apply  to  or  cover 
in  any  manner  the  said  claim  of  $2,605.75 ; " 

There  is  not  presented  here  any  mutual  mistake  of  fact  which 
might  be  ground  for  reformation  of  the  settlement  contract.  The 
claim  in  question  was  pending  at  the  time  that  contract  was  made 
and  was  known  by  the  parties  to  be  so  pending.  As  a  pending 
claim  it  was  clearly  included  in  tlie  terms  of  that  contract,  fully 
satisfied  by  the  pa3'ment  made  thereunder,  and  linal  discharge  and 
release  thereof  given  by  the  contnu'tor. 

The  intention  as  set  forth  by  the  appellant  and  corroborated  by 
the  individual  who  acted  for  the  United  States  as  contracting  officer 
in  this  case  was  to  make  by  a  formal  contract  what  purported  to  be 
a  full  and  final  settlement  and  at  the  same  time  by  an  informal 
understanding  not  embodied  in  the  formal  contract  or  referred  to 
therein  to  provide  for  a  further  and  additional  payment  l)y  the 
I  iiited  States  in  the  same  matter.  Tiie  impossil)ility  of  effectuat- 
ing suf'h  an  intention  in  obligations  binding  upon  the  Unit^^d  States 
is  apparent  from  the  mere  statement  of  it;  and  if  such  a  thing  were 
possible,  a  final  settlement  contract  such  as  the  (Jovernment  has  made 
and  relied  on  in  this  and  many  other  cases  would  be  itself  impos.>il)le. 
No  oflicer  can  in  the  same  instruni<'nt,  or  at  the  same  time  and  on  the 
same  consideration,  bind  the  Ignited  States  both  to  do  and  not  to 
do  tile  same  thing;  and  this  the  contractor  was  bound  to  know  at  its 
own  peril. 

This  claim  can  have  no  merit  under  the  original  contra*  t  of  July 
2,  1918,  under  which  it  is  now  urged,  for  that  contract  had  bi'en 
finally  terminated  and  discharged  and  all  obligation  under  it  fully 
released  before  this  claim  was  presented;  nor  can  it  have  any  merit 
under  tlie  informui  understanding  which  is  alleged  to  have  existed 
at  the  time  said  original  contract  was  so  terminated,  discharged,  and 
released,  because  that  understanding  was  not  embodied  in  said  set- 
tlement contract,  and  then-fore  had  and  could  have  no  effect  as  an 
obligation  of  the  United  ^States  in  derogation  of  its  rights  under  that 
contract. 

The  action  oi  the  auditor  is  atlirmed* 
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nCPLOTMBHT  OV  CHA&WOMBV— BV&BAV  OV  nO&ATOlO  An  PBIIf- 

no. 

Aft  morning  and  evening  charwomen  employed  in  tbe  Borean  of  Engraving 
and  Printing  under  proviarons  of  the  act  of  May  29,  1020»  41  Stat.  661, 
may  be  required  to  be  on  either  morning  or  evening  duty  when  needed* 
their  evening  einploymciit  in  another  building  is  incorapatible  With  their 
employment  in  the  bureau  and  is  therefore  prohibited. 

Oomptroller  Warwlok  to  the  Seoretasy  of  the  Treasury,  Ifoieh  11,  IMls 

I  have  your  letter  of  March  1,  1921,  as  follows: 

''I  have  the  honor  to  request  your  decision  on  the  following: 
'^Is  it  a  violation  of  law  for  a  churwuman  at  $246  per  annnm^  em* 
ployed  in  the  chief  clerk's  office  and  assi^ed  to  evening  doty  to 
accept  omploj-ment  in  the  Bureau  of  Engraving  and  Printing  as  char- 
woman at  $300  per  annum,  to  be  assigned  to  morning  duty  ?  In  the 
chief  clerk's  office  she  is  required  to  be  on  duty  for  two  and  one-half 
hours  from  five  o'clock  p.  m.,  and  in  the  Bureau  of  Engraving  and 
Printing  she  would  be  required  to  go  on  duty  at  seven  o'dock  a.  m. 
and  remain  for  a  period  of  four  hours." 

The  act  of  May  29, 1920,  41  Stat.,  651,  makes  provision  for  char- 
women in  the  Bureau  of  Engraving  and  Printing  as  follows: 

^thirty-five  day  charwomen,  at  $400  each;  ninety-four  morning  and 
evening  charwomen,  at  $800  each;" 

Morning  and  evening  charwomen  employed  under  this  proviaioiii 
may  be  assigned  to  morning  or  evening  duty,  or  both,  according  to 
the  needs  and  requirements  of  the  service.  I  think  the  law  contem- 
plates and  requires  that  they  shall  be  available  under  their  employ- 
ment for  either  morning  or  evening  duty  as  needed,  and  that  an 
evening  employment  in  another  building  is  incompatible  with  this 
requirement  of  their  employment  in  the  bureau. 

Your  question  is  answered  in  the  affirmative. 


T&AVELINa  EXFENSES^CLEEXS  OF  UNITED  STATES  dECUZT  COU&Tt 

OF  APPXALS. 

The  act  of  July  19,  1919,  41  Stat.,  210,  effective  from  July  1,  1919.  llmltinp  to 
$5  iwr  (lay  the  alUnvnnoe  for  traveling  expenses,  lodging,  and  subsistence 
of  clerks  of  any  United  States  circuit  court  of  appeals  when  absent  from 
theUr  official  residence  on  olilclal  Iniflliiefls,  operates  as  a  repeal  of  all 
earlier  itatutory  pnnrlslons  aathorlzlDg  an  allowanoe  In  excess  of  95  per 
day  for  clerks  of  any  particular  court,  and  fk^m  July  1,  1019,  places  tbO 
cU-rks  (if  all  circuit  courts  of  appeals  on  an  equality  so  far  as  their  allov^ 
•  atice  tor  lodging,  subsistence,  and  travellDg  expenses  is  concerned. 

Beoisiott  lif  Aiiiitaat  Comptroller  Voroe,  Jbreii  It,  ISSl: 

Frank  H.  Mortimer,  clerk  of  the  Circuit  Court  of  Appeals  for  the 
Fifth  Judicial  ('ircuit,  applied  December  13,  1920,  for  revision  of 
the  action  of  the  Auditor  for  the  State  and  Other  Departments  in 
disallowing  by  settlement  No.  33311,  dated  November  20,  1020,  cer- 
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tain  items  in  his  account  for  the  fiscal  year  ending  June  80,  1020, 
aggregating  $190,  representing  charges  in  excess  of  $5  per  day,  the 
maidmum  allowance  for  subsistence  and  lodging  while  absent  from 
his  official  residence  on  official  business. 

It  is  evidenced  that  the  claimant  was  required  to  be  absent  from 
New  Orleans,  his  official  1?esidence,  from  October  1  to  18,  at  Atlanta, 
October  19  to  22,  at  Montgomery,  and  October  81  to  Novunber  15, 
1919,  at  Fort  Worth,  oil  business  connected  with  his  office  as  clerk 
of  the  Circuit  Court  of  Appeals  for  the  Fifth  Judicial  Circuit,  and 
he  certified  that  on  each  of  said  days  I  incurred  actual  expenses 
which  covered  travel,  railroad  fare,  and  subsistence."  Upon  this 
certification  the  senior  circuit  judge  for  the  Fifth  Judicial  Circuit 
approved  and  allowed  him  the  sum  of  $380.  This  was  done  not- 
withstanding the  fact  tliat  the  Attorney  General  had  called  the 
claimant's  attention  to  a  proviso  in  the  act  of  July  19,  1919,  41 
Stat.,  210,  which  reads : 

•  *  Tliat  after  July  1,  1919,  only  actual  expenses  of  travel 
and  expenses  of  lodging  and  subsistence-,  not  to  exceed  $5  per  day, 
shall  be  allowed  anv  clerk  of  a  United  States  circuit  court  of  appeals 
when  absent  from  his  official  residence  on  official  business." 

The  auditor  disallowed  $190  as  being  in  excess  of  $5  per  day. 

It  is  contended  that  this  general  provision  is  inapplicable  to  the 
cleric  of  the  Circnit  Court  of  Appeals  for  the  Fifth  Judicial  Circuit 
in  yiew  of  the  provisions  of  the  acts  of  June  80, 1902,  December  18, 
1902,  and  January  30,  1903,  82  Stat.,  548,  756,  and  784,  respectively. 

The  circuit  courts  of  appeals  were  established  by  the  act  of  March 
8, 1891, 26  Stat.,  826,  which,  among  other  things,  provided  that — 

urn  •  •  "pj^g  court  sliall  also  ai>{»()int  a  clerk  •  ♦  •  the 
salary  of  the  clerk  of  the  court  bhall  be  three  thousand  dollars  a  . 
year,  to  be  paid  in  equal  proportions  quarterly.  The  costs  and  fees 
•  ♦  *  shall  be  expended,  accounted  f<>i.  and  paid  for,  and  paid 
over'to  the  Treasury  Department  of  the  United  States  in  the  same 
manner  as  is  provided  in  respect  of  the  costs  and  fees  in  the  Supreme 
Court." 

This  act  further  pro\4des  that  a  term  of  tlie  court  shall  he  held 
annually  in  the  Fifth  Circuit  in  the  city  of  New  Orleans.  The  acts 
of  June  30,  1902,  December  18,  1902,  and  January  30,  1003,  respec- 
tively, provided  that  a  term  of  the  court  should  be  bold  in  Atlanta 
on  the  first  Monday  in  October,  in  Fort  ^\'orth  on  the  first  Monday 
In  November,  and  in  Montgomery  on  the  first  Monday  in  September 
of  each  year.  And  each  act  further  provides  that  the  clerk  is  au- 
thorized and  permitted  to  pay  out  of  the  fees  and  emoluments  of  his 
office  the  expenses  incurred  by  him  in  transporting  the  records,  books, 
papers,  files,  dockets,  and  supplies  noccssnry  for  the  use  of  the  court 
from  his  office  in  New  Orleans  to  Montgomery,  Atlanta,  and  Fort 
Worth  and  return,  and  an  allowance  for  actual  expenses  not  exceed- 
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ing  $10  per  dty  to  cover  travel  and  subsistence  for  each  day  he  may 
be  required  to  be  present  at  the  places  named. 
By  the  terms  of  the  Judicial  Code,  the  act  of  March  8,  1911,  86 

Stat.,  1087,  tiie  various  laws  relating:  ^  the  judiciary  were  codified, 

revised,  and  amended,  and  it  was  provided  in  chapter  C  thereof  that 
the  Fifth  Circuit  siiouid  inchide  the  districts  of  Georgia,  Florida, 
Alabama,  Mississippi,  Louisiana,  and  Texas,  and  that  terms  should 
be  held  in  New  Orleans,  and  in  Atlanta  on  the  first  Monday  of  Octo- 
ber, in  Fort  Worth  on  the  first  Monday  in  November,  and  in  Mont- 
gomery on  the  third  Monday  in  O  -toher. 

By  the  provisions  of  the  act  of  July  31,  1894,  28  Stat,  203,  as 
amended  by  the  act  of  Mnicli  2,  181>:»,  28  Stat.,  80:».  and  as  amended 
by  the  act  of  June  C,  1900,  31  StaL,  639,  it  is  provided  thatr— 

"Clerks  of  tlu»  T'liitivl  Sfatr!^  circuit  courts  of  ai^pcals.  annually 
anfl  within  tinny  tlays  after  the  thirtieth  day  of  June  in  each  year, 
shall  m  'ke  a  return  to  the  Attorney  (ieneral  of  the  United  States  of 
all  the'  fees  and  emolimients  of  their  offices  respectively.  Suc  h  return 
s^v  ll  cov  er  all  fees  and  emoluments  earned  during  the  preceding  year 
and  also  the  ne.essary  ofli  e  expenses  for  such  year  including'  clerk 
hire,  the  compensation  of  the  clerk  not  to  exceed  live  hundred  dollars 
per  anniun  as  n<»\v  prov  iiled  by  1  w.  Such  expenses  inc  ludin«jr  clerk 
hire  shall  be  certified  by  the  senior  circuit  jud«;e  of  the  proper  circuit, 
and  audited  and  allowed  by  the  proper  accounting  officers  of  the 
Treasury  Department  The  respective  clerks  of  the  cir<  uit  i  ourts  of 
appeals,  after  deductinir  such  expenses  and  cler  K-  hire,  sliall.  at  the 
time  of  making  such  returns.  \k\\  into  the  'i'reasury  of  the  United 
States  the  balance  of  such  fcis  and  eniobiim  iits.    *  ♦ 

The  inhibition  to  the  allowance  of  ihc  excf>s  of  $5  per  <Iay  f<^ir 
subsistence  and  lo(lirin«;  to  any  cii  i  k  of  a  I  'niled  States  i  ircuit  court 
of  apjieals  when  away  from  his  olilcial  residence  on  oflicial  business 
containcil  in  the  a^  t  of  .luly  It'll).  oj)era(es  as  an  implied  repeal 
of  so  much  of  the  pro\  isions  <  ontaincd  in  tlie  acts  of  June  )>t).  rj'12; 
December  is,  p.)()2;  and  January  'M),  1003,  as  authorize  an  allowance 
of  $10  per  day  for  traveliuj^  expenses  and  subsistence  ami  places  the 
clerks  of  the  circuit  courts  of  appeals  on  an  ecjuality,  so  far  as  their 
allowance  for  lodging,  subsistence,  and  traveling  exi>ense8  is  con* 
cerncd. 

As  the  law  provides  that  ''only  actual  expenses  of  travel  and 
expenses  of  lodging  and  subsistence,  not  to  exceed  $5  per  day,  shall 
be  allowed  "  to  my  clerk  of  a  United  States  circuit  court  of  appeals 
when  away  from  his  official  residence  on  official  business,  and  as  the 
api)cllant  has  failed  properly  to  itemize  and  support  such  itemiza- 
tion by  receipts  where  necessary,  his  expenses  of  travel,  subsistence, 
and  lodging,  it  is  apparent  that  there  is  no  alternative  but  to  affirm 
the  auditor^s  action  as  to  the  amount  of  $190  disallowed  and  to 
reverse  his  action  as  to  the  amount  of  $190  allowed.  A  certificate 
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of  differences,  debiting  claimant  with  an  additional  sum  of  $190, 
will  issue  aooordinffly: 

The  above-statea  action,  however,  is  without  prejudice  to  a  fur- 
ther consideration  by  this  office  upon  the  presentation  of  an  itemized 
sitatement  of  the  expenses  actually  incurred,  properly  supported  by 
receipts  where  necessary,  in  conformity  with  such  regulations  of  the 
Department  of  Justice  as  are  applicable. 


TERMINATION  OF  BECESS  APPOINTMENTS. 

The  art  of  Mjirch  2,  ISOn,  28  Stat.,  844,  nuth'»rizln'4  the  Socretary  of  the 
Treasury  to  pay  Xjw  salary,  etc.,  of  all  otlicers  under  the  Trea.sury  Depart- 
ment for  the  period  between  expiration  of  their  terms  of  office  and  the  ap- 
pointment and  onaliflcatlon  of  tbelr  soccesson.  If  they  perfom  tbe  duties 
of  tbelr  ofllceB,  to  limited  In  its  apidlcatlon  to  odieen  who  Imve  lield  office 
Ifor  a  term  fixed  by  law,  whldi  term  has  expired  before  a  successor  has 
been  appointed  and  qualified,  and  does  not  apply  to  officers  appoiutetl  for 
an  indefinite  term  n<>r  t<»  olliccrs  holding:  reces.s  appolntnient.s  the  terms  of 
which  expire  by  constitutional  limitation,  if  not  contirmed  by  the  Senate, 
at  the  end  of  the  next  aenlcD  of  the  Senata 

The  terms  of  officers  holding  raeees  appointments  made  by  the  Preaident  under 
authority  of  the  Constitution  which  fail  of  confirmation  by  tlie  Senate 
terminate  at  the  end  of  the  next  session  of  the  Senate,  the  officers  being 
autoniatically  separated  from  the  service  at  that  time.  Any  assistance 
given  the  Government  or  duty  incident  to  the  office  performed  subsequent 
to  sncb  separatkm  tnm  tbB  service  and  prior  to  reappointment  and  quali- 
flcntloo  according  to  law  to  voluntaiy  and  unofficial  and  carries  with  It 
no  rigiit  to  sslaxr  attached  to  the  office. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  March  14,  1981: 

I  have  your  letter  of  March  11,  1921,  us  follows: 

"Assistant  Secretaries  -f  the  Treasury  S.  P.  Gilbert,  jr.,  Nicholas 
Kelley,  and  Ewin«;  Laporte  received  recess  commissions  from  Presi- 
dent Wilson,  which  failed  of  confirmation  at  the  last  session  of  Con- 
g^reaa.  At  toe  request  of  Secretary  Mellon,  these  officials  have  re- 
mained on  daty  at  the  department  continuously  since  March  4, 1921. 
They  were  renominated  by  President  Harding,  confirmed  by  the 
Senate  on  March  10,  1921,  and  took  oaths  of  office  this  date.  Your 
opinion  is  requested  whctlier  j)ayment  of  salary  may  be  made  to  the 
Assistant  Secretaries  named  from  March  5th  to  March  10th,  inclusive, 
under  the  proyisiona  of  the  act  of  March  2, 1895, 28  Stat.,  844,  reading 
as  follows : 

^  ^  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  pay  to  all  officers  under  the  Treasury  Department 
whose  terms  of  office  have  expired  or  shall  expire  before  the  appoint- 
ment and  qualification  of  their  successors,  and  who  have  been  per- 
forming or  shall  perform  the  duties  of  their  respective  offices  after 
the  date  of  such  expiration,  the  salary,  compensation,  fees,  or  emolu- 
ments authorized  or  proviaed  by  law  in  each  case  for  the  respective 
incumbents  of  the  offices:  Providrr/^  That  no  such  payment  shall 
be  made  for  any  services  rendered  by  any  such  officer  w^ron^rfully 
holding  after  the  appointment  and  qualification  of  bis  successor.'  ^ 
5yiK;:t°— 21— VOL  27  52 
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The  statute  quoted  refers  to  oiBoers  who  have  held  offioe  lor  t 
term  fixed  by-law,  which  term  has  expired  before  a  suooeesor  his 
been  appointed  and  has  qualified.  It  does  not  apply  to  officers  who 
have  been  appointed  for  an  indefinite  term  of  offioe  and  who  there- 
fore may  hold  under  tiie  terms  of  their  tenure  and  appointment 
until  their  successors  are  appointed  and  qualified,  nor  does  it  apply 
to  officers  holding  recess  oonmiissions  to  offices  required  to  be  fiUsd 
by  and  with  the  advice  and  consent  of  the  Senate,  which  commissions 
were  issued  under  the  authority  given  by  the  Constitution  for  the 
sole  purpose  of  filling  a  vacancy  temporarily  until  a  nomination  to 
the  Senate  can  be  made  and  expire  by  constitutional  limitation  at  the 
•  end  of  the  next  session  of  the  Senate. 

The  recess  commissions  which  these  officers  held  expired  with  the 
ending  of  the  session  of  the  Senate  on  March  4,  1921.  They  were 
accordingly  separated  from  the  service  at  that  time  and  were  out  of 
the  service  of  the  Government  to  the  same  extent  as  a  person  who 
never  held  office.  They  did  not  come  a<rain  into  olKue  until  they 
were  appointed  under  the  new  nominations  and  confirmations  and 
accepted  said  appointments.  They  could  not  remain  on  duty  after 
March  4,  for  there  was  no  ofTicial  fhity  they  could  perform.  Any 
assistance  to  the  department  which  they  may  liave  ^iven  durinir  the 
interval  was  voluntary  and  unofficial  and  carries  with  it  no  ri'^ht  to 
the  salary  attached  to  the  office.  In  this  connection  see  IS  Comp.  Dec, 
81,  2G  id.^  414,  443.  Payment  to  them  of  salary  for  the  period  be- 
,  tween  the  end  of  the  session  of  the  Senate  on  Marcli  4,  in"21.  and  the 
date  of  tlioir  appointment  to  office  and  acceptance  thereof  after  tliat 
date  is  nut  authorized  by  law. 


PITBIZQ  irimiZZS— WATBB. 

She  amount  of  water  consumed  by  the  Govorninent  during  period  the  neteie 

fnll  to  n'fiister,  under  a  c-ontrfict  not  providing  for  such  a  conliiifrency,  may 
be  estimated  by  takinj;  tlie  average  daily  consumption  shown  by  nieter 
readings  during  a  period  wlien  the  conditions  as  to  consumption  were  sub- 
stantially the  same,  and  payment  on  that  basis  is  authorized  as  an  implied 
proTlslon  of  the  contract 

OonptroUer  Warwlok  to  MM*     B.  Sayler,  mdted  ttatet  Amy,  Xardi  U,  IHU 

I  have  your  indorsement  of  March  1  requesting  decision  whether 
payment  is  asithorized  of  a  Toucher  for  water  furnished  the  Augusta 
Arsenal  shups  hy  the  city  of  Augusta  during  the  period  from  Octo- 
ber 1  to  December  1, 1920. 

It  appears  that  the  meter  tiirough  which  the  water  passed  fuled 
to  register  from  October  1  to  November  11, 1020.  On  NoTember  lit 
1920,  the  meter  was  repaired.  The  amount  of  water  consumed  dur> 
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in<r  the  period  (luring:  which  the  meter  did  not  register  has  been 
estimated  by  taking  the  average  daily  consumption  shown  by  the 
meter  during  the  20-day  period  from  November  11  to  December  ly 
1920,  when  the  meter  was  registering. 

The  contract  under  which  tlie  water  is  supplied  calls  for  j^a yment 
on  the  basis  of  meter  readings,  and  the  question  is  whether  the  esti- 
mated amount  nuiy  lie  i)aid  for  under  the  contract. 

Though  the  contract  contains  no  express  provision  covering  the 
situation  presented,  yet  the  custom  of  estimating  the  amount  on  the 
basis  of  average  consumption  is  sc  universal,  when  the  conditions  as 
to  consumption  in  the  two  periods  are  substantially  the  same,  that  it 
may  be  considered  as  an  implied  provision  of  the  contract.  In  this 
connection  see  27  Com  p.  Dec,  444. 

You  are  advised  that  payment  of  the  voucher,  if  otherwise  correct, 
is  authorized. 


OEBE&AL  OEDSB  NO.  34— ENLISTED  HEN  OF  THE  COAST  OUA&D. 

In  computfiiEr  pny  under  General  Onler  No.  34  for  enlisted  men  in  tlie  Coast 
Guard,  in  accordance  with  tlie  art  nssiniilntinR  pay  of  the  Coast  Guard  to 
that  of  the  Navy,  the  second  period  of  enlistment  begins  with  the  first  re- 
enllrtiBcnt  on  or  after  November  27,  1906,  effective  date  of  General  Order 
No.  84,  wUcb  followed  the  comj^etton  of  four  or  more  y«ar8  of  oontlnaooa 
service. 

Aitifltant  Comptroller  Foree  to  the  Secretary  of  the  Treamry,  March  15,  1921 : 

I  have  your  letter  of  March  5,  1921,  requesting  decision  as  follows: 

"  Your  (lecisi()n  is  renuested  as  to  the  coiuputation  of  reenlistment 
pay  of  enlisted  men  or  the  United  States  Coast  Guard  under  au- 
thority contained  in  the  act  of  May  18, 1920, 41  Stat.,  603. 

"In  this  connection,  your  attention  is  invited  to  the  fact  that,  in 
accordance  with  article  4427  (25),  United  States  Navy  Regulations 
of  1913,  the  second  enlistment  period  of  an  enlisted  man  of  the 
Ignited  States  Navy  for  purposes  of  reenlistment  pay  commenced 
with  his  first  reenlistment  on  or  after  November  27,  1906. 

"The  question  therefore  arises  whether  the  second  enlistment 
period  of  an  enlisted  man  of  the  United  States  Coast  Guard  for 
purposes  of  reenlistment  pay  commenced  with  his  first  (one-year) 
reenlistment  on  or  after  Novemher  27.  1000.  or  whether  liis  second 
enlistment  period  for  purposes  of  reenlistment  pay  commenced  not 
with  his  first  (one-year)  reenlistment  on  or  after  November  27, 1906, 
but  commenced  with  his  first  (one-year)  reenlistment  after  comple- 
tion of  the  four-year  period  he  was  serving  in  on  November  27, 1906. 

"  In  view  of  your  decisions  of  December  1,  1917,  24  Comp.  Dec. 
320,  and  October  22,  1020,  27  (  omp.  Dec.  P.^.*^.  and  in  view  of  the  fact 
that  the  enlistment  period  in  the  Ignited  States  (\)ast  (iuanl  was  a 
one-year  period,  it  would  appear  that  the  second  four-year  period  of 
an  enlisted  man  of  the  United  States  Coast  Guard  for  reenlistment 
pay  purposes  commenced  with  his  first  reenlistment  on  or  after 
NoTember  27, 1906.'' 
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General  Order  No.  34,  promulgating  Executive  order  of  November 
27,  1906,  provides  as  follows: 

"To  provide  adequate  comjiensation  for  trained  men,  the  remilar 

Say  for  each  rating  in  the  Navy  shall  be  increased  $5  per  month 
uring  the  second  period  of  service,  end  a  further  sum  of  $3  per 
month  during  each  and  every  subsequent  period  of  service;  but  only 
such  enlistecTmen  who  are  citizens  of  the  United  States,  and  whose 
second  and  subsp(]nont  periods  of  sci  vlce  each  follow  next  after 
service  in  the  Nsivy  that  was  terminated  bv  reason  of  expiration  of 
enlistment,  shall  receive  the  benefits  of  the  increased  pay  nanie.l 
herein.  In  the  ca.ses  of  men  vvlio  are  or  were  finally  discharged 
from  the  Navy  bv  reason  of  expiration  of  enlistment,  the  first  en- 
listment on  or  alter  November  27,  1906,  shall  be  considered  the 
second  period  of  service  which  sliall  carry  with  it  the  increased  pay 
provided  by  this  para^aph;  except  that  men  discharcred  on  recoin- 
mendation  of  boards  of  medical  survey  shall,  if  they  reenter  liie 
service,  be  given  credit  for  any  previous  periods  of  service  in  the 
Navy  which  were  terminated  by  reason  of  expiration  of  enlistmenf 

As  that  order  applied  to  enlisted  men  in  the  Navy  its  benefit  could 
not  accrue  to  those  in  the  service  on  November  27,  19()G,  before  re- 
enlisting  following  expiration  of  the  period  in  which  serving  on 
that  date;  nor  could  such  benefit  accrue  to  any  man  unless  the  re- 
enlistment  followed  next  after  service  terminated  by  expiration  ot 
a  terra  of  enlistment  which  at  that  time  was  four  years. 
.  Coast  Guard  men  must  have  completed  four  years'  continuous 
service  before  ripht  to  credit  under  said  order  can  accrue.  T\uise  in 
the  service  on  November  27,  1900,  who  had  completed  four  years  or 
more  of  continuous  service  when  discharjred  from  that  enlistment 
are  entitled  to  credit  as  of  the  second  period  bc<j:inning  with  their 
first  subsecpien^  reenlistment.  In  no  case,  however,  for  purposes  of 
computing  pay  under  General  Order  No.  34,  docs  the  second  reen- 
listment begin  until  four  years'  continuous  service  has  been  completecL 

Therefore  in  computing  pay  under  General  Order  No.  34  fur  en- 
listed men  in  the  Coast  Guard  the  second  period  of  enlistment  befrins 
with  the  first  reenlistment  on  or  after  November  27,  li)()G.  which 
followed  the  completion  of  four  or  more  years'  continuous  service. 


7AXILY  ALLOWANCES  UVDSK  WAE  RISK  IHSU&AHOE  ACT. 

Where  a  wldler  has  been  fdrloogbed  to  tbe  Annjr  Beserre  tlie  funlly  alUnvaiei 
bii^cHl  upon  his  allotment  of  pay  is  payable  under  the  war  risk  insuraaeB 
H(-t  for  one  month  thereafter  the  flame  as  though  he  had  been  ^daehaxgii 

from  the  service. 

As  an  Indeflnite  furlough  of  a  soldier,  revocable  at  will  by  the  War  Depsrt- 
ment,  granted  ander  authority  of  the  act  <tf  March  16»  1918,  40  Stat, 
is  not  termlnatiTe  of  active  serrloe  and  in  no  way  eqaivaleat  to  a  disdiiili 
from  the  service,  within  tbe  meaning  of  the  war  risk  insmanee  act  ••• 
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tborizing  payment  of  family  allowauces  for  one  mouth  after  discharge 
tnm  the  tervioe^  tliere  !■  no  aatlioritjr  of  law  for  psymait  (tf  family  allow' 
anoe  to  the  depmdenta  of  an  enliatod  man  tar  one  montb  aftar  date  of  Ua 
Inddlnite  fnrlongh,  but  such  indefinite  furlough  must  be  revoked  and  the 
soldier  ?iven  an  nctiiai  discliarge  to  authorlxe  pejment  of  family  allowance 
for  one  month  thereafter. 

OeBFtreUer  WaMek  to  WllUaa  X.  Holaet,  dlsbinlac  dark,  Baream  of  War 
mUk  mtaianoe,  Mardi  18,  IMi: 

I  have  your  letter  of  March  1, 1921,  as  follows : 

There  is  submitted  herewith  voucher  in  favor  of  Bertha  Arling- 
ton, allottee  of  Ira  Arlington,  a  former  soldier.  This  Toucher  is  ap- 

? roved  for  $29^  and  is  charged  against  the  Army  allotment  trust 
und  and  tlie  appropriation  niilitury  and  naval  family  allowance  in 
amounts  $0.50  and  $23.33,  resi)e(  tively. 

"Tlie  amount  cliarj_'eable  apiinst  military  and  naval  family  allow- 
ance includes  an  extra  months  allowance  of  $10.00  on  account  of  in- 
definite furlough  effective  June  27,  1918,  and  an  extra  month's  al- 
lowance of  $10.00  on.account  of  discharge  from  the  service  effective 
December  31,  1918. 

"  It  is  proposed  to  pay  these  two  extra  allowanres  of  $10. 00  each 
under  section  204  of  the  war  risk  insur.inro  act,  approved  Octohe'*  6^ 
1917,  which  provides  that  ^  the  family  allowance  shall  be  paid  from 
the  time  of  enlistment  to  death  in  or  one  month  after  discharge  from 
the  service.*  As  I  am  in  doubt  as  to  whether  an  indefinite  furlough 
can  be  considered  as  a  discharge  from  the  service,  within  the  mean- 
•  ing  of  this  section,  your  decision  as  to  whether  payment  of  the 
vourlior  is  authorizefl  is  requested. 

For  your  consideration  in  connection  with  this  case  there  are 
also  submitted  herewith  copies  of  the  following  documents: 

Opinion  of  the  Judge  Advocate  of  the  Army,  rendered 
March  14,  1919. 

"(2)  Opinion  of  the  general  counsel  of  the  Bureau  of  War  Kisk 
Insurance  dated  March  lM).  1919. 

"(3)  Opinion  of  the  general  counsel  of  the  Bureau  of  War  Risk 
Insurance  dated  May  20,  1920. 

*^(4)  Memorandum  from  the  chief  of  the  allotment  and  allowance 
division  of  this  bureau  dated  February  19, 1921." 

The  opinions  of  March  14  and  March  29, 1919,  to  which  you  refer, 
are  to  the  effect  that  where  a  soldier  has  been  -furloughed  to  the 
Army  Reserve  the  family  allowance  based  upon  his  allotment  of 
pay  is  payable  under  section  204  of  the  act  of  October  6,  1917,  40 
Stat.,  403,  for  one  month  thereafter  the  same  as  though  he  had  been 
discharged  from  the  service  instead  of  being  so  fnrloughed.  The 
opinions  are  correct  and  in  accord  with  section  29  of  the  act  of  June 
8,  1916,  89  Stat,  187,  which  provides  that  when  an  enlisted  man  is 
forioughed  to  the  Regular  Army  Beserve  his  account  shall  be  closed 
and  he  shall  be  paid  in  full  to  llie  date  such  furlough  becomes  effec- 
tive, indudmff  aUowancea  provided  jby  law  far  dUeharged  soldiers. 
See  also  25  Comp.  Dec,  722. 
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While  a  reservist  may  afterwards  be  called  into  active  service, 
his  furlough  to  the  reserve  terminates  his  active  service  for  the  time 
bein^j  as  fully  and  effectimlly  as  a  discliar<^e  from  the  service,  but 
an  imlelinite  furlough  revocable  at  will  by  the  War  Department 
has  no  such  effect. 

I  assume  that  the  indefinite  furlou<^h  in  this  case  was  pranted 
under  the  act.  of  March  16,  1918,  40  Stat.,  450,  which  authorized 
the  Secretary  of  War  durin^?  the  continuance  of  the  then  present 
war  to  «2:nint  furlou^^hs  to  enlisted  men  of  the  Army  with  or  without 
pay  and  allowances  or  with  partial  pay  and  allowances,  and  for 
such  periods  as  he  may  designate,  to  permit  said  enlisted  men  to 
en<^a^e  in  civil  occupations  and  2)ursuits.  The  furlough  in  this 
case  is  said  to  have  been  without  pay  or  allowance,  but  that  fact 
is  not  material.  The  act  provides  that  furlouijhs  sliall  be  «:ranted 
only  upon  the  voluntary  application  of  the  enlisted  man,  and 
whether  with  or  without  pay  the  furlou^jh  is  not  terminative  of 
active  service  and  is  in  no  way  equivalent  to  a  discharge  from  the 
service.  In  order  that  the  man  mav  be  discharjred  from  active 
service  it  is  necessary  that  the  furlouj^h  be  revoked,  which  was  done 
in  this  case  on  December  21, 1918,  and  the  man  discharged  December 
31,  1918. 

Family  allowance  in  this  case  is  payable  under  section  204  of  the 
act  of  October  6,  1917,  for  one  month  after  discharfje  from  the 
service,  but  I  find  no  authority  of  law  for  pa^'inp:  the  allowance 
for  one  month  after  the  indefinite  furlough*  Payment  of  the 
voucher  should  be  made  iMXx>rdiiigly. 


ACaVXSZXZOH  07  LAHO. 

Where  procedure  to  acquire  land  by  condemnation  for  military  purposes  andtf 
proTtotons  of  tbe  act  of  July  2, 1017,  40  Stat,  241,  as  amended,  aiupendlai 
leqalremoite  of  aeetloii  886^  Beviaed  Statute*,  rdatlye  to  approTal  of  tltlt 

by  the  Attorney  General  and  securing  consent  of  the  State  In  which  the  land 
is  situated  during  the  p«'rlod  of  the  then  existing  emergency,  has  bwn  con>- 
plete*!  except  payment  of  voucher  prior  to  March  3,  1921,  the  date  fixed 
as  the  termination  of  the  war  emergency  by  Joint  resolution  of  that  date^ 
41  Stat,  1860,  there  it  do  neceeilty,  nor  Is  It  leqntred,  that  tiie  iiroeedoit 
that  followed,  and  In  efltect  cloeed,  be  reopened,  and  aet  adde  to  complj  wilk 
aection  85S,  Bevlaed  StatateSi 

Comptroller  Warwick  to  Capt.  Charles  I.  Baxire,  United  States  Army,  lUro^ 
18,  1981: 

I  have  received  your  letter  of  March  10,  1921,  requesting  decision 
in  connortion  with  a  voucher  submitted  in  favor  of  Samuel  C.  Dick- 
inaon  for  $900  for  9^  acres  of  land  at  Camp  Devens,  Mass.,  whether 
the  provisions  of  section  355,  Bevised  Statutes,  which  require  ttie  ap- 
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proval  of  title  by  the  Attorney  General  and  the  consent  to  suc  h  pur- 
chase by  the  State  in  which  the  land  lies,  are  applicable  in  view  of  the 
provisions  of  joint  resolution  of  March  3,  1921, 41  Stat.,  1359. 

The  purchase  is  reported  as  being  made  by  authority  of  the  Sec- 
retary of  War  of  March  20,  1919,  under  the  act  of  July  2,  1917, 
amended  by  the  acts  of  April  11.  1918,  and  July  9,  1918,  4o\Stat.,  241, 
618, 888,  respectively.  The  appropriation  to  be  charged  is  designated 
as  general  appropriations,  Q.  M.  C.,  1919. 

The  joint  resolution  of  March  3,  1921,  directs  in  sul)stance  that 
the  date  it  becomes  effective  shall  be  construed  and  treated  as  the 
date  of  termmation  of  the  war  with  the  German  and  Austro-Hun- 
garian  Governments,  and  of  the  present  or  existing  emergency ;  and 
any  act  of  Congress  or  part  thereof  by  its  terms  in  force  during  the 
existence  of  a  state  of  war,  or  during  such  state  of  war  and  a  limited 
period  of  time  thereafter,  shall  be  construed  and  interpreted  as  if 
6uch  war  with  the  said  Governments  terminated  when  this  resolution 
became  effective. 

The  act  of  July  2,  1917,  as  amended,  authorized  the  acquisition 
of  lands  for  military  purposes,  etc.,  by  condemnation  or  purchase 
end  suspended  the  provisions  of  section  355  of  the  Revised  Statutes 
"  during  the  period  of  the  existing  emergency."  It  being  under- 
stood that  all  necessary  to  the  acquisition  of  tlie  land,  excepting  the 
payment  to  be  made  by  the  voucher  submitted,  had  been  accom- 
plished prior  to  the  joint  resolution  of  March  3,  1921,  I  am  of 
opinion  that  enactment  does  not  require  the  procedure  which  has 
been  followed  and  is  in  effect  closed,  to  be  reopened  and  set  aside 
to  comply  with  section  355  aforesaid.  The  payment,  if  otherwise 
correct,  is  authorized.  Attention  is  invited  in  this  connection  to  the 
act  of  July  11, 1919,  41  Stat.,  128,  and  26  Comp.  Dec,  668. 


PAT  OY  P&OPS&TT  AVS  OISBTTRSnra  OmCXM  OV  TSX  HATZOVAL 

QUAAS. 

Property  and  dialnirsiiiff  ofBoers  of  the  National  Ooard  are  not  entitled  to  armoiy 
drill  pay  In  addition  to  the  pay  authorized  for  them  by  Matlonal  Oaard 
Regulations  issued  by  the  Secretaxy  of  War  ponuaDt  tO  IBCtloa  67  Of  th* 
act  Of  June  8. 1910, 38  Stat,  200. 

Anlftaat  Comptroller  Foxeo  to  Oapt  B.  V.  Sly,  iraitod  itatM  Araiy,  Jfaroh  1M» 
IMl: 

Aooompanying  your  letter  and  other  papers  receiTed  in  this  oiBoe 
ICarch  14, 1921,  is  the  unpaid  pay  roll  of  State  staff  corps  and  de- 
partments, Nebraska  National  Guard,"  lor  the  semiannual  period 
from  July  1  to  December  81, 1920,  wherein  it  is  stated  that  there  is 
due  H.  C  Stein,  major,  Q.  M.  Corps,  United  States  property  and  dis- 
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boisiiig  officer,  Nebraska,  for  that  period,  pay  at  the  rate  of  $500 
per  y«ar  for  19  drills.  The  number  of  drills  prescribed  and  the  dates, 
if  any,  he  attended  drills  are  not  stated  in  any  document  presented. 

There  is  a  remark  on  the  roll  to  the  effect  that  he  was  commissioned 
major,  Q.  M.  C,  and  appointed  U.  S.  P.  and  D.  O.  Nebraska,  July 
30,  1019,  per  G.  O.  7,  A.  G.  O.,  Nebraska,  and  qualified  August  6, 
1010.  Attached  to  the  roll  is  the  certihcate  of  the  inspector-in- 
structor, worded  as  follow^: 

"  I  certify  that  (lie  oflicers  of  the  State  staff  corps  and  departments 
whose  names  a{jpear  on  this  pay  roll  have  satisfactorily  performed 
their  duties  durin<^  the  period  covered  by  this  roll." 

The  only  name  on  the  roll  is  that  of  said  Maj.  H.  C.  Stein.  His 
duties  are  not  described  on  said  roll,  but  it  is  assumed  that  such 
duties  were  those  of  a  property  and  disbursing  officer. 

You  request  decision  of  the  question  whether  or  not  Maj.  Stein  is 
entitled  to  armory  (h  ill  pay  under  section  109  of  the  act  of  June  3. 
1016,  as  amended  by  section  47  of  the  act  of  June  4,  1920,  41  Stat., 
783,  in  addition  to  pay  and  traveling  expenses  as  property  and  dis- 
bursing officer  as  fixed  by  the  Secret:iry  of  War  and  promulgated  as 
paragraphs  045  and  047,  National  Guard  liegulations,  June  18,  1919, 
as  follows: 

"  645.  Beginning  September  1,  1010.  the  property  and  disbursing 
officer  shall,  after  having  qualilied  as  such,  i.  e.,  upon  approval  oi 
the  reouired  bond,  receive  pay  for  his  services  from  funds  appro* 
priatecl  for  the  purpose  under  the  provisions  of  section  67  of  the  act 
of  June  3,  1916,  m  accordance  with  the  number  of  officers  and  enlisted 
men  actually  enrolled  in  the  National  Guard  of  the  State,  Territory, 
or  the  District  of  Columbia  on  June  30  of  each  year,  as  follows: 
$750  for  less  than  500  officers  and  men  and  not  more  tiian  1,500  offi- 
cers and  men;  $1,000  for  more  than  1,500  officers  and  men  and  not 
more  than  2,500  officers  and  men ;  $1^0  lor  more  than  2.5(X)  officers 
and  men  and  not  more  than  3,500  officers  and  men;  $1,500  for  more 
than  3.500  officers  and  men  and  not  more  than  4,5(K)  officers  and  men; 
$1,750  for  more  than  4,5(K)  officers  and  men  and  not  more  than  5,500 
officers  and  men;  $2,000t  for  more  than  5,500  officers  and  men  and 
not  more  than  7,500  offioers  and  men;  $2,500  for  more  than  7,500 
officers  and  men  and  not  more  than  9,500  officers  and  men:  $2,750 
for  more  than  9,500  officers  and  men  and  not  more  than  12.5(M>  offi- 
cers and  men;  $3,000  for  more  than  12,500  ollicers  and  men  and  not 
more  than  17,500  officers  and  men;  $3,250  for  more  than  17,500  offi- 
cers and  men  and  not  more  than  25^000  officers  and  men;  $8,500  for 
more  than  25,000  officers  and  men. 

"  647.  When  traveling  in  the  performance  of  his  official  duties  . 
under  authoritv  granted  l)y  tlie  Secretary  of  War  after  specific  re- 
quest therefor  bas  been  submitted,  together  with  an  estimate  of  cost 
of  the  travel,  the  property  and  disbursing  officer  shall  be  reimbursed 
for  his  actual  necessary  traveling  expenses,  including  railroad  and 
Pullman  fares,  such  reimbursement  being  made  from  the  amount 
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apportioned  to  the  State,  Territory,  or  the  District  of  Columbia  for 
*  Equipment  and  incidental  expenses '  of  the  appropriation  made 
annually  by  Congreee  tmctor  the  provisions  of  section  67  of  the  act 
of  June  3.  lOlG,  provided  sufficient  funds  for  that  purpose  remain 
to  the  credit  of  the  State,  otiierwise  from  funds  other  than  Federal." 

These  regulations  are  based  on  the  following  provisions  of  section 
67  of  the  act  of  June  d,  1916, 39  Stat,  200,  relating  to  such  property 
and  disbursing  officer : 

**He  shall,  after  having  qualified  as  property  and  disbursing 
officer,  receive  pay  for  his  services  at  a  rate  to  be  nxed  by  the  Secre- 
tary of  War,  and  such  compensation  shall  be  a  char^re  af^ainst  the 
whole  sum  annually  appropriated  for  the  support  of  the  National 
Guard:  Provided^  li'hat  when  traveling  in  the  performance  of  his 
official  duties  under  orders  issued  by  the  proper  authorities  he  shall 
be  reimbursed  for  his  actual  necessary  traveling  expenses,  the  sum  to 
be  made  a  rharcre  ajrainst  the  allotment  of  tlio  State,  Territory,  or 
District  of  Columbia:  Provided  further^  That  the  Secretary  of  War 
sliall  cause  an  inspection  of  the  accounts  and  records  of  the  property 
and  disbursing  officer  to  be  made  by  an  inspector  general  of  the  Army 
at  least  once  each  year:  And  provided  further^-Thut  the  Secretary 
of  War  is  empowered  to  make  all  rules  and  regulations  necessary  to 
carry  into  effect  the  provisions  of  this  section." 

In  the  act  of  June  6, 1920,  41  Stat.,  972,  making  appropriations  for 
arming,  equipping,  and  training  the  National  Guard  for  the  fiscal 
year  ending  June  30,  1921,  there  is  a  specific  appropriation  of 
$40,067  "  for  pay  of  property  and  disbursing  officers  for  the  United 
States."  The  purpose  for  which  this  subappropriation  is  supplied  is 
found  in  that  portion  of  said  section  67  that  provides  for  pay  of 
property  and  disl)ursintr  officers.  See  pa<rc  2  of  War  Department, 
Militia  Bureau,  Circular  Xo.  2  of  »Iuiie  16,  IDiiO. 

The  property  and  disbursing-  oflicor  is  not  entitled  to  any  pay 
under  said  section  100.  but  is  entitled  (;>  the  })ay  and  the  '"actual 
necessary  travelin<;  expcnst's'"  under  tlie  |)rovi'^ions  of  said  se<'tion  67 
and  the  refrulntions  of  the  Secretary  of  AVar  therewith  in  agreement. 
Therefore  your  question  is  answered  in  the  negative. 


SUBSISTEUCE  07  EZPE&I  WITNESSES  70&  THE  OOYEEITMENT. 

A  bandwrltlns  expert  employed  by  the  Oovemmeot  as  a  witness  to  give  test!- 
mony  In  a  particular  case  pendliip  before  the  courts  Is  an  officer  or  em- 
ploye<»  of  the  United  States  witliln  the  meaninc  of  the  not  nf  April  6, 
19H,  38  Stat..  318.  limltin;;  the  allowance  for  suhsisteuce  of  ollicers  and 
employees  of  the  Government  to  $5  ikt  day  while  traveling  on  duty  out- 
side the  District  of  Colombia  and  away  from  tbeir  designated  posts  of  duty. 

Decision  by  Assistant  Comptroller  Force,  Harch  18,  1921: 

The  Attorney  General  recpiested,  February  1,  1921,  reconsidera- 
tion of  the  action  of  this  oiHce  in  afhrming,  January  2S,  1921,  the 
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disallowance  by  the  Auditor  for  the  State  and  Other  Departments, 
by  certificate  of  settlement  No.  10697,  dated  November  10,  1920,  an 
item  of  $30.05  in  the  accounts  of  O.  T.  Wood,  United  States  mar- 
shal,  for  the  quarter  ended  December  31,  1919,  as  an  amount  in  ex- 
cess of  $5  per  day  in  lieu  of  subsistence  paid  J,  C.  Shearman  for  the 
period  December  1  to  17,  1919. 

It  is  evidenced  that  J.  C.  Shearman  was  employed  as  a  handwrit- 
ing expert  by  the  United  States  district  attorney  for  the  district  of 
Kansas,  on  authorization  of  the  Attorney  General,  to  give  testimony 
in  a  criminal  case  which  came  on  for  trial  December  1-17,  1919.  A 
retainer  fee  of  $100,  together  with  a  fee  of  $15  a  day  for  the  days 
he  was  required  to  be  present  at  the  trial,  was  paid;  likewise  his  trav- 
eling expenses  and  reimbursement  for  subsistence  in  the  amount  of 
$110.40  were  paid  for  the  period  December  1  to  IG,  1919,  while  away 
from  his  home  at  Wichita.  The  auditor  disallowed  $30.05  as  being 
in  excess  of  an  allowance  of  $5  per  day. 

The  authorization  for  the  employment  of  Shearman  reads,  in  part, 
as  follows: 

"  *  *  *  authority  is  hereby  granted  for  the  expenses  of  travel 
and  lodging  and  .subsistence  of  J.  C.  Shearman,  handwriting  ex|>eit, 
incident  to  travel  from  Wichita,  Kansas,  to  Kansas  City,  Kansas, 
on  or  about  Dec.  1,  1919,  for  the  purpose  of  testifying  as  an  expert 
witness  for  the  Goyermnent  in  the  1.  W.  W.  case. 

You  are  advised  that  the  authorization  of  Sept.  SS8. 1918,  provided 
payment  from  the  appropriation  '  ^iiscellaneous  Expenses,  U.  S. 
Courts,  1919,'  and  can  not  oe  used  for  any  payment  from  1920  funds. 
Mr.  Shearman's  fee  of  $100.00,  and  his  per  diems  on  Septeml>er  22d. 
23rd,  24th,  and  for  such  other  days  as  his  services  may  be  required 
in  this  case,  at  the  rate  of  $15  per  day^  are  payable  from  the  appio- 
priation  *  Miscellaneous  Expenses,  U.  S.  Courts,  1920,'  and  this  letter 
will  be  the  marshaPs  authority  for  making  payment  in  addition  to 
the  expenses  referred  to  in  the  first  paragraph." 

The  act  of  April  6, 1914, 88  Stat,  318,  reads,  in  part,  as  folloira: 

**On  and  kfter  July  first,  nineteen  hundred  and  fourteen,  unless 
otherwise  expressly  provided  by  law,  no  officer  or  employee  of  the 
United  States  shall  be  allowed  or  paid  any  sum  in  excess  of  expenses 
actually  incurred  for  subsistence  while  travelint?  on  duty  outside  of 
the  District  of  Columbia  and  away  from  his  designated  post  of  duty, 
nor  any  sum  for  such  expenses  actually  incurred  in  excess  of  $5  per 
day;  nor  shall  any  allowance  or  reimbursement  for  subsistence  be 
paid  to  any  officer  or  employee  in  any  branch  of  the  public  service 
of  the  I'ni'ted  States  in  the  district  o^  Columbia  unless  absent  from 
bis  desirriiated  post  of  duty  outside  of  the  District  of  Columbia,  and 
then  only  for  the  period  of  time  actually  engaged  in  the  discharge  of 
official  duties." 

The  (juestion  for  decision  is  whether  a  handwriting?  expert  00- 
ployed  by  the  Government  to  give  testimony  in  a  particular  cm 
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pending  before  the  oonrts  is  an  dBoer  or  employee  of  the  United 
States  within  the  oompaas  of  this  law. 

All  persons  who,  hy  study  or  practice  in  an  occupation  or  profes> 
don,  haye  become  dolled  therein,  and  possessed  of  knowledge  peculiar 
to  the  same,  are,  in  law,  called  experts.  FUnn  Prairis  County,  27 
L.  B.  A.,  669.  Their  function  is  to  aid  the  court  and  jury  in  the 
determination  of  the  questions  before  them.  Transpartaiian  Line 
Eape,  95  U.  S.,  297.  The  compensation  of  experts  called  by  a  party 
in  his  own  behalf  can  not  be  taxed  as  cost,  extra  allowance,  or  dis- 
bursements under  sections  823,  983,  Reyised  Statutes,  against  the 
losing  party,  as  the  liability  is  not  incurred  through  any  action  of 
the  court  The  William  Branfoot,  52  Fed.  Rep.,  890.  The  employ* 
ment  of  an  expert  to  testify  as  a  witness  in  behalf  of  the  United 
States  is  a  special  employment  personal  to  the  expert  employed 
with  compensation  also  personal  to  him  fixed  by  agreement  and  not 
by  law  or  regulation.       Comp.  Dee.,  220. 

The  services  of  the  expert  witness  are  rendered  in  behalf  of  the 
Goyemment.  He  is  employed  on  authorization  of  the  Attorney  Gen- 
eral and  is  paid  with  Government  funds  in  the  Treasury.  2  Lawrence 
Oomp.  Dec.,  271 ;  9  Comp.  Dec.,  276. 

Clearly,  the  expert  witness  is  an  employee  of  the  United  States 
and  he  is  so  designated  in  paragraphs  689  to  692  of  Instructions  to 
United  States  Marshals,  Attorneys,  Clerks,  and  Commissioners,  isued 
by  the  Department  of  Justice,  June  1,  1916.  Whether  the  expert 
witness  is  an  employee  traveling  on  duty  under  a  regular  employ- 
ment, or  is  on  duty  as  a  witness  before  the  court  in  which  he  is  to 
testify,  the  limitation  on  subsistence  contained  in  the  act  of  April  6, 
1914,  applies.  22  Comp.  Dec,  484. 

For  the  reasons  given,  the  action  previously  taken  in  this  case  in 
affirming  the  disallowance  made  by  the  auditor  for  subsistence  in  ex- 
cess of  $5  per  day  is  believed  to  be  in  accordance  with  the  law  and 
is  accordingly  adhered  ta 

It  is  somewhat  doubtful  whether  this  witness  was  entitled  to  any 
compensation,  it  appearing  that  at  the  time  he  rendered  service  he 
was  holding  llie  office  of  United  States  commisdoner.  But  the  pay- 
ment made  will  not  be  disturbed  at  this  time.  1765,  Revised  Statutes. 


VIMILT  ALLOWAVOBS  WnBE  WAB  BW  ZBSUBIBOB  ACT. 

Joint  resolution  of  Ck)ngress  of  March  3.  Ifi21»  41 8taL«  1860,  baving  fixed  March 
3,  1921,  as  the  termination  of  tb«'  wnr  emergency,  and  from  which  fhn 
effective  dnte  of  the  n'poal  of  war  loplslation  is  to  he  d«'toriniiie^l.  all 
family  allotments  and  allowances  under  the  wur  risk  iiisurauee  act  will 
terminate  and  be  dl«continae<1  not  later  than  July  31,  1^.  that  date  being 
the  end  of  the  fourth  calendar  month  after  March,  1021,  and  ending 
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also  four  full  calendar  months  after  the  month  of  March,  1921,  lo 
which  the  war  emergency  terminated,  whldi  ia  the  limit  of  time  flzad  lif 
both  eectiona  201  and  211  of  the  war  riek  inaarance  act  for  payment  «f 
family  allotmenta  and  allowanoea  after  termination  of  the  war  emefgmcr' 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  Xarch  18,  19S1: 

1  have  your  letter  of  March  8,  1921,  as  follows: 

"The  approval  of  tho  joint  resolution  declaring  that  certain  acts 
of  Congress,  joint  resolutions,  and  proclamations  shall  be  construed 


piled,  joint  resolution,  March  3,  1921,  41  Stat.^  1359,  which  became 
effective  March  3, 1921,  results  in  the  presentation  to  the  Bnieaa  of 

War  Rbk  Insurance  of  the  question  of  the  effective  date  of  the 
termination  of  allotments  and  allowances  under  Article  II  of  the 

war  risk  insurance  act. 

"Section  204  of  the  war  risk  insurance  act  as  amended  by  section 
8  of  the  act  approved  December  24,  1919,  41  Stat.,  372,  provides  as 
follows: 

^ "  *  Sec  8.  That  the  second  paragraph  of  section  204  of  the  war 
risk  insurance  act  is  hereby  amended  to  read  as  follows: 

"'"Tlie  family  allowance  shall  be  paid  from  the  time  of  enlist- 
ment to  death  in  or  one  month  after  dischar<re  from  the  service,  but 
not  for  more  than  four  months  after  the  termination  of  the  present 
war  emergency.  No  family  allowance  shall  be  made  for  any  period 
preceding  November  1, 1917.  The  payment  shall  be  subject  to  such 
regulations  as  may  be  prescribed  relative  to  cases  of  desertion  and 
imprisonment  and  of  missinp:  men."' 

"Section  9  of  said  act  approved  December  24.  1919.  41  Stat..  372, 
adds  to  the  war  risk  insurance  act  a  new  section  to  be  known  as  sec- 
tion 211,  readinfif  as  follows: 

"*  Skc.  211.  That  all  family  allowances  and  allotments  payable  by 
the  Bureau  of  War  Kisk  Insurance  under  the  authority  of  this  ar- 
ticle sliall  lit'  (liscontinuetl  at  tl>e  end  of  the  fourth  calendar  month 
after  tlie  termination  of  the  present  war  omer<zency,  as  declaretl  by 
proclamation  of  the  President  of  the  United  States,  and  tiiereafter 
all  allotments  of  pay  shall  be  voluntary  and  shall  be  made,  under 
such  regulations  ns  may  be  prescribed  by  the  Secretary  of  War  and 
the  Secretary  of  the  Navy,  respectively.* 

"It  therefore  Ixn-omes  neecssary  to  construe  the  apparent  dis- 
crepancy in'tween  the  lan«rua<:e  (jiioted  'at  the  end  of  the  fourth 
calendar  month  after  the  termination  of  the  pres(>nt  war  emergency' 
as  contained  in  section  211  as  added,  and  the  language  ^  not  for  more 
than  four  months  after  the  termination  of  the  present  war  emer- 
gency '  as  contained  in  section  204  as  amended,  and' to  determine  the 
period  of  time  for  which  compulsory  allotments  will  be  collected 
under  the  provisions  of  section  204  as  amended,  and  on  what  date 
family  allowances  and  allotments  as  provided  by  Article  II  of  the 
war  risk  insurance  act  will  be  discontinued. 

"  Please  be  good  enough  to  let  me  have  your  opinion  at  your  earliest 
convenience  as  to  the  date  of  termination  of  payments  of  allcitments 
and  allowances  with  respect  to  the  limitations  of  the  sections  of  the 
war  risk  insurance  act  as  herein  quoted." 


as  if  the  war  had  ended  and  the 
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The  terms  of  section  211  as  amended  are  clear  and  specific  in  dis- 
continning  all  allotments  and  allowances  at  the  end  of  the  fourth 
calendar  month  after  the  termination  of  the  war  emergency."  In 
order  that  effect  may  be  given  to  this  clear  and  specific  provision,  and 
that  the  two  provisions  which  you  have  quoted  may  be  harmonized, 
the  term  ^not  more  than  four  montlis  after  the  termination  of  the 
present  war  emer<yency  "  in  section  204  should  be  given  a  construc- 
tion which  will  bring  it  into  harmony  with  the  clearer  and  more 
definite  terms  of  section  211. 

The  sections  deal  with  calendar  months,  and  taking  them  together 
I  think  it  must  be  held  that  the  four  months  referred  to  in  section 
204  are  four  full  calendar  months  after  the  termination  of  the  war 
emergency  in  March,  1921.  Under  this  construction  all  allotments  and 
allowances  will  terminate  and  be  discontinued  not  later  than  July  31, 
1921,  that  date  being  the  end  of  the  fourth  calendar  month  after 
March,  1921,  and  ending,  also,  four  full  calendar  months  after  the 
month  of  March,  1921,  in  which  the  war  emergency  terminate. 


Am  oondltloos  precedent  to  the  availability  of  any  approprlatioD  for  tbe  pnr^ 
chase  of  typewriting  macfafDes  from  commercial  sonrcea  during  the  dscal 

year  1921,  the  General  Supply  Committee  must  certify  that  It  Is  unable 
to  furnish  from  Its  surplus  stock  serviceable  machines  for  the  purpose 
required,  or  If  unable  to  do  so,  that  unserviceable  machines  from  its  sur- 
plus stock,  if  available,  are  exchanged  and  credited  at  current  rates  of  ex- 
change  on  the  parchaae  prloe. 

t 

Sedsioa  bj  Comptroller  Warwlek,  Mkreh  tl,  IMl: 

The  Auditor  for  the  Interior  Departmoit  submits  imder  date  of 
March  15, 1921,  the  following: 

"In  pursuance  of  the  requirements  of  law  I  submit  for  your  ap- 
proval, disapproval,  or  modification  the  following  decision  mak- 
ing, it  appears,  an  original  construction  of  section  4  of  the  act 


of  sundry  claims  of  the  Underwood  Typewnter  Company  for  ma- 
chines furnished  certain  district  land  offices  durinp:  the  fis^-al  year 
1921,  approved  for  payment  out  of  the  current  appropriation  and 
forwarded  to  this  office  for  settlement  by  the  Commissioner  of  the 
General  Land  Office. 

••Section  4,  act  of  May  29, 1920,  ]  rovides  that— 

"  *A11  purchases  of  tvpewritin^  machines  during  the  fiscal  year  1921 
by  the  various  branches  of  the  (lovernment  of  the  United  States 
for  use  in  the  District  of  Columbia  or  in  the  field,  except  as  herein- 
after provided,  shall  be  made  from  the  surplus  machines  in  the 
Btock  of  the  General  Supply  Committee  *  *  V 


Pir&CHASE  OF  TTPEW&ITESS. 


arising  in  the  consideration 
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"  In  the  present  cases  the  Commissioner  of  the  General  Land  Office 

Surchased  machines  from  the  Underwood  Typewriter  Com()any 
uring  the  fiscal  year  1921.  without  having  previously  aflcertAinfld 
whether  the  General  Supply  Committee  had  aervioeable  machines 
available  at  the  dates  the  new  machines  were  purchased,  but  subse- 
quent to  the  dates  of  purcliase  requested  the  General  Supply  Com- 
mittee to  furnish  a  certificate  that  serviceable  machines  were  not 
available.  The  General  Supply  Committee,  as  shown  bv  copy  of 
letter  herewith,  declined  to  malce  such  certification  on  the  ground 
that  serviceable  machines  were  on  hand  and  available  for  transfer 
at  the  dates  of  purchase. 

"  I  am  of  the  opinion,  and  so  decide,  that  the  section  quoted  is 
mandatory  and  prohibits  the  purchase  of  new  typewntin*^  machines 
for  use  in  the  District  of  Columbia  or  in  the  aeld  unless,  prior  to 
purdiase,  the  General  Supply  Conmiittee  furnishes  a  certificate  that 
serviceable  machines  are  not  available  for  transfer  to  the  points  re- 
quired, and  upon  the  forej^oinpj  presentation  of  facts  I  Iiold  that  the 
purchases  were  made  without  legal  authority,  and  that  the  claims 
must  be  disallowed. 

"  No  action  will  be  taken  here  in  this  connection  pending  your  de- 
termination of  the  question  submitted.'' 

Transmitted  with  tiie  auditor's  communication  is  a  copy  of  a  letter 
from  the  (ienoral  Supply  (  ommittee  to  the  Commissioner  of  the 
General  Land  Oflice  under  date  of  February  16,  1921,  as  follows: 

"The  receipt  is  acknowledged  of  your  letter  of  February  4,  10*21, 
with  reference  to  typewriters  purchased  by  the  (ieneral  Land  Office 
for  held  services,  and  requesting  to  be  advibcd  if  a  certificate  to  the 
effect  that  serviceable  machines  of  the  make  and  model  desired  coald 
be  furnished  your  field  offices  as  of  the  dates  on  whidi  the  machinee 
were  purchased. 

"  Tn  reply  you  arc  advised  that,  accordinjr  to  the  records  of  this 
office,  the  General  Supply  Committee  had  on  hand  and  available  for 
transfer,  serviceable  No.  5  Underwood  Typewriting  Machines,  and 
therefore  can  not  furnish  you  with  the  certificate  desired." 

Section  4  of  the  act  of  May  29,  1920,  41  Stat.,  688,  cited  by  the 
auditor  and  quoted  in  part  by  him,  is  as  follows; 

"That  no  part  of  any  money  appropriated  by  this  or  any  other 
act  shall  be  used  during  the  fiscal  year  1921  for  the  purchase  of  any 
typewriting  machine  at  a  price  in  excess  of  the  lowest  pi  ice  paid  by 
the  Government  of  the  United  States  for  the  same  make  and  sut* 
stantially  the  same  model  of  machine  during  tlie  fiscal  year  1919; 
such  price  shall  include  the  value  of  any  typewriting  machine  off 
machines  given  in  excliange,  but  shall  not  apply  to  special  prices 
granted  on  ty})ewriting  machines  used  in  schools  of  the  District  of 
Columbia  or  of  the  Indian  Service,  the  lowest  of  which  special  prices 
paid  for  typewriting  machines  shall  not  be  exceeded  in  future  pW^ 
chases  for  such  schools:  Provided,  That  in  construing  this  secdoa 
the  Commissioner  of  Patents  shall  advise  the  Comptroller  of  the 
Treasury  as  to  whether  the  changes  in  any  typewriter  are  of  such 
structural  character  as  to  constitute  a  new  machine  not  within  tbo 
limitations  of  this  section. 
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"All  purchases  of  typewriting  machines  during  the  fiscal  year  1921 
by  the  various  branches  of  the  Government  of  tne  United  btates  for 
use  in  the  District  of  Columbia  or  in  the  iield,  except  as  hereinafter 
provided,  shall  be  made  from  the  surplus  machines  in  the  stock  of 
the  General  Supply  Cominittee.  The  War  Department  shall  furnish 
the  General  Supply  Committee,  immediately  upon  the  approval  of 
this  act,  a  complete  inventory  of  the  various  makes,  models,  and 
classes  of  typewriters  in  its  possession,  the  condition  of  such  ma- 
chines, and  tne  point  of  storage,  and  shall  turn  over  to  the  General 
Supply  Committee  such  typewriting  machines  in  such  quantities  as 
the  Secretary  of  the  Treasury  from  time  to  time  may  call  for  by 
specific  requisition  for  sale  to  the  various  services  of  the  Government. 
If  the  General  Supply  Committee  is  unable  to  furnish  serviceable 
machines  to  any  branch  of  tlie  Government,  it  shall  furnish  unserv- 
iceable machine's  at  current  exchange  prices  and  such  machines  shall 
then  be  applied  by  the  branch  of  the  Government  receiving;  tliem  as 
part  payment  for  new  machines  from  commercial  sources  m  accord- 
ance with  the  prices  fixed  in  the  preceding  paragraph.  After  the 
approval  of  this  act  and  until  Jime  30,  1921,  the  War  Department 
snail  not  dispose  of  any  typewriting  machines  except  to  the  (leneral 
Supply  Committee  as  authorized  herein:  Provided,  That  hereafter 
no  typewriter  that  has  been  used  less  than  three  years  shall  be  sold, 
exchanged,  or  given  as  part  payment  for  another  typewriter." 

In  connection  with  the  part  of  this  section  quoted  by  the  auditor. 

the  following  provision  tlurein  must  also  be  considered,  as  it  con- 
tains the  qualifying  exception  referred  to  in  the  provision  (juoted  : 

***  *  *  If  the  General  Supply  Committee  is  unable  to  furnisli 
serviceable  machines  to  any  branch  of  the  Government,  it  sliall  fur- 
nish unserviceahle  machines  at  current  exchange  prices  and  such 
machines  shall  then  be  applied  by  the  branch  of  the  Government ' 
receiving  them  as  part  payment  for  new  ma«  hines  from  commercial 
sourc  es  in  aooordajice  with  the  prices  fixed  in  the  preceding  para- 
graph." 

These  two  provisions,  construed  together  and  in  connection  with 
the  first  paragraph  of  this  section,  make  the  intention  of  Congress 
very  clear  that  whenever  during  the  fiscal  year  1021  typewriting 
machines  are  to  be  purchased  by  any  officer  of  the  Government, 
they  shall  be  purchased  from  the  stock  of  the  General  Supply  Com- 
mittee if  that  stock  contains  serviceable  machines  of  the  particular 
kind  required,  and  if  serviceable  machines  of  the  required  kind  can 
not  be  obtained  in  this  way,  then  in  any  event  the  purchase  of  new 
machines  from  commercial  sources  shall  be  made  the  occasion  of 
salvaging  by  way  of  exchange  such  unserviceable  machines,  the  prop- 
erty of  the  United  States,  as  might  thus  be  made  availaMe.  the 
purpose  being  to  reduce  as  far  and  as  quickly  as  possible  the  dead 
stork  accumulated  during  the  war. 

By  the  express  terms  of  the  act,  no  part  of  any  appropriation  is 
available  for  purchasing  during  the  fiscal  year  1921  typewriting 
machines  at  a  price  which,  including  the  value  of  machines  given 
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in  exchange,  is  in  excess  of  the  lowest  price  paid  by  the  Government 
during  the  fiscal  year  ldl9  for  the  same  kind  of  machines.  But  the 
question  of  exchanging  machines  can  not  arise  under  this  act  unless 
and  until  it  shall  have  been  ascertained  that  the  General  Supply 
Committee  is  unable  to  furnish  serviceable  machines  of  the  kind 
required.  Therefore,  no  part  of  any  appropriation  is  available  for 
the  purchase  of  typewriting  machines  from  commercial  sources  dur- 
ing the  fiscal  year  1921  unless  (1)  the  General  Supply  Conmiittee 
is  unable  to  supply  from  its  stock  of  surplus  machines  serviceable 
machines  for  the  purpose  in  hand,  or  (2)  in  the  event  of  its  inability 
to  supply  such  serviceable  machines)  unserviceable  machines  ex- 
changeable in  part  payment  for  the  required  machines  are  exchanged 
and  credited  upon  such  purchase  if  such  unserviceable  machines  ctn 
be  furnished  by  the  General  Supply  Committee  for  that  purpose. 

Therefore,  unless  and  until  the  facts  which  are  thus  made  condi- 
tions precedent  to  the  availability  of  any  appropriation  for  the 
purchase  during  the  fiscal  year  1921  of  typewriting  machines  from 
commercial  sources  shall  be  developed  and  made  to  appear  in  con- 
nection with  each  such  purchase,  no  appropriation  whatever  is  or 
can  be  available  for  that  purpose,     Comp.  Dec,  590. 

As  Iierein  modified  and  amplified  the  Auditor's  decision  is  ap- 
proved. 


PAT  mrnsB  obhs&al  o&bsa  so.  sa-^ayt,  bvluibd  msh. 

The  period  of  servloe  from  wblcb  enlisted  men  of  tlie  Navy  were  hononUy 
ffifldiafged  In  tlie  comw  of  demobilisation  wider  pvovieions  of  tlie  act  «( 
July  11,  1010,  41  Stat.,  139.  is  the  equivalent  of  a  full  statutory  period  of 
four  years  and  entitles  the  men  so  discharged,  if  otherwise  QuaUfied,  t0 
pay  under  General  Order  No.  34  in  subsequent  enlistments. 

Atslstaat  Comptroller  Vone  to  the  Seeretuy  of  the  Vkwj,  Jbrch  Sl,  lOSl: 

I  have  your  letter  of  February  9,  1921,  referring  for  decision  of 
the  question,  presented  by  Lieut.  (J.  G.)  E.  R.  Brown  (S.  C.)» 
United  States  Navy,  whether  men  who  enlisted  for  four  years  tnd 
were  discharged  in  the  course  of  demobilization  prior  to  July  li, 
1919,  are  entitled  to  pay  under  General  Order  84. 

The  act  of  July  11, 1919,  41  Stat.,  189,  provides  that— 

"All  enlisted  men  of  the  Navy  and  Coast  Guard  who  have  served 
in  the  war  with  the  German  Government  and  who  maj  hereafter  be 
discharged  or  who  have  been  discharged  from  the  service  since 
Kovem^r  11, 1918,  and  before  the  expiration  of  their  full  enlistment 

shall  receive,  under  such  rules  and  regulations  as  the  Secretary  of 
the  Navy  may  prei^cribo,  an  honorable  discharge,  *  *  *  :  ProviiUdt 
That  the  records  of  .such  men  warrant  such  honorable  discharge." 

This  act  conferred  on  enlisted  men  of  the  Navy  to  whom  honorable 

discharges  were  issued  as  therein  provided  all  the  rights,  priviiegtfi 
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and  benflfits  thtt  would  have  aocmfld  to  them  had  thsy  reoeiyed 
honorable  diacharges  at  the  expiration  of  a  regular  enlistment  period. 
See  2e  Comp.  Dec,  83, 132,  and  688. 

In  the  cases  presented  the  men  served  in  the  war  with  the  German 
GoTemmei(t,'were  given  "  good  ^  discharges  after  November  11, 1918, 
and  before  Uie  expiration  of  their  enlistments.  Subsequently  in  ac- 
oordanoe  with  the  act  of  July  11, 1919,  th^  discharges  were  reissued 
as  honorable.  The  language  *^  who  have  been  discharged  from  the 
service  since  November  11, 1918,"  in  the  act  of  July  11, 1919,  clearly 
includes  the  class  of  men  in  question,  and  confers  on  them  all  rights, 
privileges,  and  benefits  that  would  have  accrued  to  them  by  reason 
of  an  honorable  discharge  at  expiration  of  a  full  enlistment  of  four 
years. 

Accordingly  by  reason  of  the  honorable  discharge  in  question,  the 
period  of  service  from  which  the  men  were  discharged  is  the  equiva- 
lent of  a  full  statutory  period  of  four  years  and  entitles  the  men  so 
discharged,  if  otherwise  qualified,  to  pay  under  General  Order  No.  34, 
in  subsequent  enlistments. 


XO  PUTAT£  PAOPEBTY  BESULTZVO  VBOJC  UVU  AMU  HAB- 

B0&  WOUL 

Tbat  portion  of  the  act  of  June  5, 1920,  41  Stat,  1016,  enlarging  provlslonfl  of 
the  act  of  June  25, 1010,  86  Stat,  679,  ao  as  to  authorise  the  Chief  of  Bngt- 

noors  of  the  Army,  subjoct  to  approval  by  the  Secret nry  of  War,  to  adjust 
and  settle  all  claims  for  damajie.s  or  destruction  of  private  proi>erty  caused 
by  accident  (as  well  as  when  caused  by  collision  covered  by  the  earlier  act) 
resulting  from  prosecution  of  river  and  harbor  workB,  not  in  excess  of  .$500, 
is  not  retroactl^  In  dmracter,  but  Is  appUcalile  only  to  claims  arising  on 
and  after  Jane  5,  1920i 

Comptroller  Warwick  to  the  Secretary  of  War,  Karch  23,  1921: 

I  have  received  by  reference  of  March  12,  1921,  from  tho  Chief 
of  Engineers  by  your  authority,  request  for  decision  whether  the  act 
of  June  5,  1920,  41  Stat.,  1015,  authorized  payment  of  the  chiini  of 
Airs.  Eva  B.  Sharon  for  $2GT.25  cost  of  ropairing  damafres  to  her 
dwelling  caused  by  blasting  by  engineer  department  employees  in 
river  improvement  work  in  September,  1916. 

Tlie  act  of  June  5,  1920,  provides: 

"  *  *  *  whenever,  in  the  prosecution  of  river  and  harbor  works, 
an  ac  ■ulcnt  occurs  damaging  or  destroying  property  belonging  to 
any  person  or  corporation,  *  *  *,  the  Chief  of  Engineers  shall 
cause  an  immediate  examination  to  be  made,  and  if,  in  his  judgment, 
the  foets  and  drciunstanoes  are  such  as  to  make  the  whole  or  any 
part  of  the  damages  or  destruction  a  proper  charge  against  the 
United  States,  the  Chief  of  Engineers,  subject  to  the  approval  of  the 
Secretary  of  War,  shall  have  authority  to  adjust  and  settle  all 
claims  for  damages  or  destruction  caused  by  the  above  designated 
69903°— 21— VOL  27  53 
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collisions,  accidents  and  so  forth,  in  cases  where  the  damage  or  ex- 
pense does  not  exceed  $500,  and  pay  the  same  from  the  appropria- 
tion directly  involved,  and  to  report  such  as  exceed  $500  to  Congress 

for  its  consideration." 

The  enactment  is  an  anienihriont  of  the  act  of  June  25,  1910,  36 
Stat.,  676,  which  was  limited  to  adjusting  and  settling  claims  arising 
out  of  collisions  with  vessels  engaged  upon  river  and  harbor  work. 
There  was  no  statutory  autliority  for  allowing  claims  for  damages  to 
property  through  l)lusting  at  the  time  the  damages  were  caused  to 
claimant's  dwelling  in  ii)lG,  and  acting  on  the  view  that  the  act  of 
June  5,  1920,  had  no  retroactive  elTect,  this  claim  with  a  number  of 
others  was  transmitted  to  Congress  February  8,  1921,  for  approi>ri:i- 
tion,  but  Congress  adjourned  without  appropriating  therefor.  (S. 
Doc.  No.  382,  66th  Cong.,  3d  sess.) 

I  see  no  rea.son  to  differ  with  the  view  that  the  provisions  of  the 
act  of  June  5,  1920,  are  not  retroactive.  The  fact  of  the  claim  hav- 
ing l)een  submitted  to  Congress  for  appropriation  furnishes  an  addi- 
tional reason  why  the  claim  may  not  now  be  paid  simply  through 
administrative  action. 

The  payment  is  not  authorized. 


TSIOOBJUIT-DVTT  STATUS— FBB  BISK  IB  USU  OV  SUBBIBTBSCS. 

It  Is  not  necessary  in  order  to  create  a  temporary-duty  status  that  an  order 
ezpreflsly  provide  that  tibe  employee  shull  return  to  bis  permanent  station 
on  comidetloii  of  the  dutj  enjoined  In  the  order,  but  where  a  aerlee  of  anb- 
aeqnent  orders  show  that  the  intention  was  to  have  the  employee  change 
from  one  station  to  another  for  similar  duty,  a  t^porary-dnty  Btatns  at 
encli  station  is  clearly  contemplated. 
.  Employees  of  the  War  Department  in  u  temporary-duty  status  after  the  first  3o 
days  at  one  station  are  oitltled  to  the  full  amount  of  a  nat  per  diem  in  iieu 
of  subsistence  authorized  by  Army  Regulations,  and  no  orders  under  whicb 
the  temporary  duty  is  performed,  Issued  by  a  subordinate  oflSeer  sod  ex- 
pressly providiDg  a  lesser  rate  of  per  diem,  have  the  effect  of  depriving  the 
employee  of  tiie  full  regulation  allowance. 

Hedalon  hy  Oomptroller  Warwlek,  Xaroh  SS,  IMl; 

F.  J,  Hart  applied  February  26, 1»21,  for  revision  of  the  action  of 
the  Auditor  for  the  War  Department  in  disallowing  per  certificate 
(claim  No.  760202)  dated  February  10,  1921,  his  claim  for  $39.50, 
reimbursoDeiit  of  underpayment  of  50  cents  a  day  while  on  tempo- 
rary  duty  as  a  shoe  inspector. 

CUifkiaiit  was  given  a  probationary  appointment  November  17, 
1917,  as  shoe  inspector  at  Boston,  Mass.,  at  $1,200  per  annum,  and 
presumably  the  appointment  was  made  permanent  at  the  end  of  the 
probationary  period,  as  he  is  still  in  the  service  with  station  at  Bos- 
ton, Mass. 
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August  5,  1918,  an  order  was  issued  to  claimant,  by  direction  of 
the  depot  quartermaster  at  Cambridge,  Mass.,  directing  him  to  pro- 
ceed from  Boston,  Mass.,  to  Marlboro,  Mass.,  and  report  for  duty  in 
connection  with  a  contract  for  shoes.  The  order  provided  as  follows : 

"  You  will  be  allowed  ^4:  per  day  for  the  first  thirty  days  and  $1 
per  day  tliereafter  while  on  duty  at  your  temporary  station." 

Similar  orders  were  issued  on  October  21,  1918,  directing  claimant 
to  re})ort  at  Brockton,  Mass.,  and  on  December  18, 1918,  to  proceed  to 
Campello,  Mass.,  for  similar  duty. 

Claimant  was  paid  in  accordance  with  his  orders  at  the  rate  of  $4 
per  dieni  for  (he  first  30  days  at  each  place  and  $1  per  diem  thereafter 
at  each  place  of  temporary  duty. 

Paragraph  733,  Army  Regulations,  as  in  force  during  the  period 
covered  by  this  claim,  provided  in  part  as  follows: 

"  1.  Roimbursoment  of  actual  expenses  when  traveling  under  com- 
petent orders  will  be  allowed,  under  tlie  following  heads,  to  civilians 
in  the  employ  of  any  branch  of  the  military  service^  •   •  *. 

**f.  Cost  01  meals  and  lodgings,  including  baths,  tips,  and  laundry 
work,  not  to  exceed  $5  a  day  for  the  first  80  days  while  on  duty  at 
plac^  designated  in  the  orders  for  the  performance  of  temporary 
duty,  and  a  flat  per  diem  allowance  of  $l,r)0  a  day  after  the  first  30 
davs  of  temporary  duty  at  any  one  place.    *    ♦  * 

"2.  In  lieu  of  reimbursement  for  the  actual  expenses  provided  in 
subparagraph  1,  civilian  employ  ees,  not  accompanying  troops  in  the 
time  of  actual  war,  nor  traveling  on  Army  transports,  may,  when 
their  orders  so  prescribe,  be  allowed  flat  per  diem  allowances  not  ex- 
ceeding the  following  rates  when  traveling  and  when  on  duty  for  the 
first  30  dnys  at  places  designated  in  their  orders  for  the  performance 
of  temporary  duty: 

"  $4,  when  in  such  status  more  than  18  hours  in  the  day  *  • 

The  present  claim  is  for  cents  per  day  for  the  days  after  the  first 
30  days,  at  each  phicc  of  temporary  dut}',  for  which  claimant  was 
paid  at  tlie  rate  of  i?l  per  day,  as  sj)erificd  in  his  orders,  instead  of 
$1.50  as  fixed  in  the  regulations  in  force  at  the  time. 

The  auditor  disallowed  the  claim  on  the  ground  that  the  employee 
was  not  on  temporary  duty  and  therefore  not  entitled  to  per  diem 
allowance.  This  was  in  error.  The  fact  that  the  orders  do  not  pro- 
vide that  the  emjdoyee  shall  return  to  his  permanent  station  on  com- 
pletion of  the  duty  enjoined  in  the  order  is  not  conclusixe  in  this 
case.  The  subsequent  orders  shf)w  that  the  intention  was  that  the 
employee  would  change  to  another  temporary  station. 

Tiiougli  the  orders  may  not  be  in  a  stereoty|>ed  form,  yet  they 
clearly  contemplate  the  creation  of  a  temporary-duty  status. 

The  real  (piestion  involved  is  whether  the  regulations  or  the  orders 
shall  govern  the  rate  of  per  diem  allowance,  and,  of  course,  the  regu- 
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Intions  are  what  <rovern ;  otherwise,  the  term  ref^uhitions  would  be  a 
coiitriKliction.  If  the  orders  had  Hxed  a  per  diem  of  $2  after  the  first 
30  days,  it  is  evident  that  the  acoountins:  officers  wouhl  l'"<)  l)ark  of  the 
orders  and  insist  tiiat  the  eni[)l()yee  could  acquire  no  greater  rights 
than  those  lixed  Ijy  the  regulations. 

The  claimant,  being  in  a  status  of  temporary  duty  under  his  orders, 
is  entitled  to  whatever  the  reguhitions  prescribe  for  such  status.  For 
the  period  covered  by  pivsent  claim  a  civilian  employee  in  a  tem- 
porary-duty status  was  entitled  to  $i.5U  per  diem  after  the  first  30 
days  at  the  i)lace  of  temporary  duty.  , 

The  action  of  the  auditor  is  reversed. 


PBIYAIE  P&0FEET7  LOST  OR  DESTBOTED  IN  THE  UIUTAEY  SE&VIC& 

The  act  of  March  4, 1921,  41  8tat»  14S8,  confen  on  the  Secretary  of  War  ex* 
doBlTe  and  final  Jurisdiction  of  all  claims  for  loss  or  destnictioa  of  prlvati 
property  In  the  military  service  aince  April  6, 1017»  and  provides  that  dete^ 
minatlons  or  awards  made  by  the  Secretary  of  War  shall  not  thereafter  be 

reopened  or  considered,  tlie  re.sult  of  wluch,  as  t(»  tlit>  amount  to  be  allowe«l 
on  claims  n rising  under  the  act,  is  tbat  no  Jurisdiction  reniains  In  Uw 
accounting  officers  of  the  Treasury. 

SeotsloB  hy  Oomptreller  Warwick,  Ibureh  S8, 1991: 

The  Auditor  for  tlie  War  Department  has  sul)iintted  for  approval, 
dii^approval,  or  modification  his  decision  of  March  IG,  19*21,  to  the 
effect  that  the  act  of  March  4,  1921,  41  Stat.,  143G,  deprives  him  of 
jurisdiction  to  allow  after  March  4,  1921,  any  claim  under  tiie  act  of 
March  3,  1885,  23  Stat..  350,  as  amended  hy  the  act  of  July  9.  1918, 
40  Stat.,  880;  that  all  papers  originatinfr  in  the  War  Department  on 
file  in  his  office  pertainin*r  to  such  claims  whicli  were  not  settled  prior 
to  March  4,  1921,  should  be  returnetl  to  the  War  De{)artmcnt  for 
action  pursuant  to  the  ju  ovisions  of  said  act  of  i^Iarch  4,  1921;  and 
that  all  papers  pertaining'  to  such  claims  which  were  settled  prior  to 
March  4,  1921,  should  he  retained  in  his  office  re<^ardless  of  the  ques- 
tion whether  the  claims  were  allowed  or  disallowed. 

The  act  of  March  4, 1921,  referred  to,  reads  as  follows: 

**  That  the  Act  entitled  'An  Act  to  provide  for  the  settlement  of  the 

claims  of  officers  and  enlisted  men  of  the  Army  for  loss  of  private 
property  destroyed  in  the  military  service  of  the  United  States,'  ap- 
proved March  3,  1885,  as  amended  hy  the  Act  of  July  9,  1918 
(Fortieth  Statutes,  page  880),  he,  and  the  same  hereby  is,  amended  to 
read  as  follows: 

***SEcnON  1.  That  private  property  belonging  to  officers,  enlisted 
men,  and  members  of  the  Nurse  Corps'  (female)  of  the  Army,  includ- 
ing all  prescribed  articles  of  equipment  and  clothing  which  they  are 
required  l)y  law  or  regulation  to  own  and  u<e  in  the  perforniancc  '  f 
their  duties,  and  horses  and  equipment  required  by  law  or  regulatiuiii 
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to  be  ])r()vi(le(l  by  mounted  oHieers.  which  since  the  5th  day  of  April, 
1917,  has  been  or  shall  hereafter  be  h)st,  damaged,  or  destroyed  in 
the  military  service,  shall  be  replaced,  or  the  damage  thereto,  or  its 
value  recouped  to  the  owner  as  hereinafter  proTide(C  when  such  loss, 
damage,  or  destruction  has  occurred  or  shaU  hereafter  occur  without 
fault  or  negligence  on  the  part  of  the  owner  in  any  of  the  following 
circumstances: 

**'Fir>t.  When  snch  private  property  so  lost,  damaged,  or  de- 
stroyed was  shipped  on  board  an  unseawortiiy  vessel  by  order  of  an 
officer  authorized  to  ^ive  such  order  or  direct  such  shipment. 

Second  When  it  appears  that  such  private  property  was  so 
lost,  damaged,  or  destroyed  in  consequence  of  its  owner  having  given 
his  attention  to  the  saving  of  human  life  or  property  belongiiu;  to  the 
United  States  which  was  in  danger  at  the  same  time  ana  under 
similar  circumstances,  or  while,  at  the  time  of  such  loss,  dama«ro.  or 
destruction,  the  claimant  was  engaged  in  authorized  military  duties 
in  connection  therewith. 

Third.  When  during  travel  under  orders  such  private  property, 
including  the  regulation  allowance  of  baggage,  transferred  by  a 
common  carrier,  or  otiierwise  transported  by  the  proper  agent  or 
agency  of  the  United  States  Government,  is  l(»t.  damaged,  or  de- 
stroyed; but  rei)lacement,  recoupment,  or  commutation  in  these  cir- 
cumstances, where  the  property  was  or  shall  be  transported  by  a  com- 
mon carrier,  shall  be  limited  to  the  extent  of  such  loss,  damage,  or 
destruction  over  and  above  the  amount  recoverable  from  said  carrier. 

" '  Fourth.  When  such  private  property  is  destroyed  or  captured 
by  the  enemy,  or  is  destroyed  to  prevent  its  falling  into  the  hands  of 
the  enemy,  or  is  abandoned  on  account  of  lack  ot  transportation  or 
!>y  reason  of  military  emergency  re(iuiring  its  abaudomnent,  or  is 
otiierwise  lost  in  the  field  during  campaign. 

*'  *  Siic.  2.  That  except  as  to  such  property  as  by  law  or  regulation 
is  required  to  be  possessed  and  used  by  officers,  enlisted  men^  and 
members  of  the  Army  Nurse  Corps  (female) ,  res])ectively,  the  liabil- 
ity of  the  Qovernment  under  this  Act  shall  be  limited  to  damage  to 
or  loss  of  such  sums  of  money  or  snch  articles  of  personal  property 
as  the  Secretary  of  War  sliall  decide  or  declare  to  l)e  reasonable, 
useful,  necessary,  and  pro|»er  for  officers,  enlisted  men,  or  members 
of  the  Armv  Nurse  Corps  (female),  respectively^  as  the  case  may  be, 
to  have  in  toeir  possession  while  in  quarters,  or  in  the  field,  engaged 
in  the  public  service  in  the  line  of  duty. 

^  *  Sbc.  3.  That  the  Secretary  of  War  is  authorized  and  directed  to 
examine  into,  ascertain,  and  determine  the  value  of  such  property 
loet,  destroyed,  captured,  or  abandoned  as  specified  in  Mie  foregoing 
paragraphs,  or  the  amount  of  damage  thereto,  as  the  case  may  be; 
and  the  amount  of  such  yalue  or  damage  so  ascertained  and  deter- 
mined shall  be  paid  by  disbursing  officers  of  the  Army,  or  such  prop- 
erty lost,  destroyed,  captured,  or  abandoned,  or  so  damaged  as  to  be 
unnt  for  service,  may  be  replaced  in  kind  from  Government  property 
on  hand  when  the  Secretary  of  War  shall  so  direct. 

Sec.  4.  That  the  tender  of  replacement  or  of  commutation  or 
the  determination  made  by  the  Secretary  of  War  upon  a  claim  pre- 
sented, as  provided  for  in  the  foregoing  section,  shall  constitute  a 
final  determination  of  any  claim  cognizable  under  this  chapter,  and 
such  claim  shall  not  thereafter  be  reopened  or  considered. 
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"*SF.r.  5.  Tliat  no  claim  arisiiijr  undor  this  Act  sliall  be  considered 
unless  made  within  two  3 ears  from  the  time  tliat  it  accrued,  except 
that  when  a  claim  accrues  in  time  of  war,  or  when  war  iDtervenes 
within  two  years  after  its  accrual^  such  claim  may  be  presented  with- 
in two  3'eiirs  after  peace  is  established. 

'  Sec.  6.  That  lor  the  pa3rment  of  claims  arisinp^  and  established 
under  this  Act  tliere  is  hejvb}'  appropriated,  out  of  any  moneys  in  the 
Treasury  not  otherwise  appropriated,  the  sum  of  $^300,000. 

"'Sec.  7.  That  so  much  of  the  Act  of  March  28,  1918  (Fortieth 
Statutes,  pages  479,  480),  as  makes  provision  for  the  presentation, 
adjustment,  and  payment  of  claims  of  officers  and  enlisted  men  for 
loss  of  private  i}roperty  destroyed  in  the  military  service  be,  and 
the  same  hereby  is,  repealed.' " 

This  law  clearly  confers  exclusive  and  final  jurisdiction  in  the 
matter  of  such  claims  on  the  Secretary  of  War  and  provides  that 
the  determination  made  by  the  Secretary  of  War  shall  constitute  a 
final  determination,  and  such  claims  shall  not  thereafter  be  reopened 
or  considered.  The  result  of  this  legislation  is  that,  as  to  the  amount 
to  be  aUowed  on  claims  arising  under  the  act,  no  jurisdiction  remains 
in  the  accounting  officers  of  the  Treasury.  See  UnUed  States  v. 
Babcock,  250  U.  S.,  3i^.s ;  and  26  Comp.  Dec,  53. 

The  auditor's  decision  is  approved. 


mnriB,  states  IRI8TBZ0T  OOTBTS— HOLBIVO  OTHBE 

TZ0V8. 

The  act  of  March  4.  1921.  41  Stat.,  14 Ki,  effective  ftrom  the  date  of  the  act, 
relative  to  compensation  of  clerks  of  United  States  district  courts,  their 
depntleB  and  assistants,  does  not  prohibit  rendition  of  aervlee  hj  sndi 
deito  undor  other  appointmrats  made  by  the  court  either  prior  or  sabae- 
qnent  to  the  date  of  the  act,  but  the  statute  does  prolilhit  the  derks,  fbdr 
deputies  and  nssistants.  from  rpfoivinj:  from  the  United  Stat*^  any  com- 
pensation or  ein(»luments,  t'x<«'i)t  tlifir  icirular  sjJary  us  clerk,  deputy,  or 
assistant,  through  any  othce  or  position  to  wliich  they  may  be  appoiuLcii  by 
tlie  court  for  any  service  rendered  on  and  after  March  4,  192L 

Oomptroller  Warwlek  to  the  Attorney  Oeneral,  Kareh  8S,  IMl: 

I  have  your  letter  of  March  15, 1921,  as  follows: 

"The  sundry  civil  appropriation  act  approved  March  4,  1921,  con- 
tains the  following  provision : 

"'That  no  clerk  or  deputy  derk  or  assistant  in  the  oiBee  of  the 
derk  of  a  United  States  district  court  shalf  receive  any  compensation 

or  emoluments  through  any  office  or  position  to  which  he  may  be  ap- 
pointed by  the  court,  other  than  thnt  reoeiv-ed  as  such  clerk,  deputy 
clerk,  or  assistant,  whether  irom  tlie  United  States  or  from  private 
l*jgants.' 

"  Your  decision  is  respectfully  recjiiestedon  the  following  points: 
'^(1)  Does  this  statute  repeal,  by  implication,  the  provision  of  sec- 
tion 19  of  the  act  of  May  28, 189G,'20  Stat.,  184,  that '  no  person  ishall 
at  any  time  be  a  clerk  or  deputy  clerk  of  a  United  States  court  and  a 
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United  States  commissiuiier,  without  the  approval  of  the  Attorney 
General'!  In  other  words,  may  a  person  receive  the  pay  of  both 
offices,  under  the  statute  recently  enacted,  provicled  the  Attorn^ 
General  specially  approves  the  appointment  as  a  United  States  com- 
missioner? 

"(*J)  The  (late  from  whirli  tlie  v>ct  takes  effect,  i.  e.,  whether  from 
July  1,  U)*21,  or  from  the  datu  of  approval. 

"(3)  A\  hetlicr  the  act  prohibits  the  rendition  of  services,  and  pay- 
ment therefor,  by  clerks  and  deputy  clerks  to  final  disposition  snbstt- 
quent  to  the  date  the  act  becomes  effective,  in  cases  and  matters  in 
which  they  have  heretofore  been  appointed  special  masters,  exam- 
iners, etc" 

United  States  commissioners  are  appointed  by  the  United  States 
district  courts.  Section  10,  act  of  May  28, 1806,  20  Stat.,  184.  The 
provision  of  the  act  of  March  4, 1021«  41  Stat,  1413,  which  you  quote, 
does  not  undertake  to  regulate  appointment  of  clerks  or  their  deputies 
or  assistants  to  other  offices  or  positions,  and  probably  was  not  in- 
tended to  repeal  or  otherwise  affect  the  provision  of  the  act  of  May 
28,  1806,  to  which  you  have  referred.  This  is  not  a  question  for 
decision  by  me  and  no  decision  is  rendered. 

The  act,  however,  does  appear  to  prohibit  payment  of  any 
compensation  or  emoluments  through  the  office  of  commissioner  to 
any  clerk,  deputy  cleric,  or  assistant  who  may  be  appointed  by  the 
court  to  any  office  or  poidtion,  includilig  the  offioe  of  United  States 
commissioner.  This  question  can  not  be  decided  by  this  office  until 
an  account  claiming  such  fees  is  received. 

General  legislation,  whether  carried  in  annual  appropriation  acts 
or  otherwise,  is  effective  from  the  date  of  approval  of  the  act  unless 
some  other  effective  date  is  set  by  the  statute,  either  expresslv  or 
by  implication.  3  Comp.  Dec,  473;  7  S57;  '2'2  id..  G4();  li.'3  «V/.,  180. 
There  is  iiotliin^  iu  the  \vordiu<^  of  the  statute  cited  by  you  or  in  its 
api)licati()n  to  its  subject  matter  that  re(|uires  or  justifies  the  fixing 
of  an  eifective  date  other  tlian  the  d;ite  of  a))proval  of  the  act.  Ac- 
coi'dingly,  it  became  effective  on  March  4,  lOiil. 

The  provision  refers  to  any  oflice  or  position  to  which  a  clerk, 
deputy  cUu  k,  or  assistant  "  nuiy  l)e  appointed  by  the  court."  Or- 
dinarily such  terms  as  "may  l)e  aj)pointed  "  are  ])rospective  in  (liber- 
ation, and  do  not  api)ly  to  appointments  whidi  have  been  nuule  at 
the  time  of  their  enactment.  Havino:  in  mind  the  <reneral  ])urpose 
of  this  i>r(»visi<»n.  however,  I  think  that  the  term  used  therein  refers 
to  the  character  of  the  office  or  position  and  the  location  of  the  ap- 
poiutinir  power  and  not  to  the  time  of  makin^Tf  the  appointment. 
Clerks  of  courts  and  their  dejiuties  and  assistants  by  recent  legis- 
lation have  been  put  upon  salaries  })ayable  by  the  (Government,  so 
that  the  (ioverment  pays  for  their  time  and  services.  The  evident 
purpo.se  of  this  le<rislation  is  to  prohi})it  receipt  by  them  of  any 
compensation  from  any  source  other  than  these  salaries.  To  hold 
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tliat  the  provision  applies  to  future  appointments  only  would  defeat, 
in  part  at  least,  this  manifest  intent  of  the  statute.  The  statute 
does  not  prohibit  rendition  of  service  under  any  appointment,  whetiier 
theretofore  or  thereafter  made,  but  it  does  prohibit  receipt  of 
compen.sation  through  the  proscribed  oflice  or  position  for  any  serv- 
ice thereafter  rendered.  Payment  of  such  compensation  by  the 
United  States  therefore  is  unauthorized  by  law.  Payment  of  such 
compensation  by  litigants  other  than  the  United  States  is  a  matUT 
outside  of  the  jurisdiction  of  the  Comptroller  of  the  Treasui:;y  to 
decide. 


mVATB  ntOPBBTT  £OST  OB  BEST&OTBB  IB  THB  BOUTABT  SBBTXOB. 

Claims  or  Items  of  claims  for  loss  or  destruction  of  private  property  in  the 
military  service  occurring  under  circumstances  wliirli  were  not  allowabl*^ 
under  the  act  of  July  9,  1918,  40  Stat.,  880.  but  wliich  would  be  allowable 
under  the  provisions  of  tlte  act  of  Marcli  4,  1921,  41  Stat.,  1436,  and  whlcb 
were  filed  under  tbe  former  act  and  dlaallowed  by  tbe  Auditor  for  the 
War  Department,  may  be  preaontod  by  the  claimant  under  provialcme  of 
the  act  of  March  4,  1921,  within  the  period  prescribed  thereby,  for  con- 
sideration and  determination  by  tbe  Secretary  of  War. 

Comptroller  Warwick  to  the  Secretary  of  War,  Kavch  S4,  19S1: 

I  have  your  letter  of  MarcK  19,  1921,  as  follows: 

**A  decision  is  requested  constniinpr  tlie  act  approved  March  4, 
1921,  41  Stat.,  1436,  amending  the  act  api)roved  March  3,  1885.  as 
ameiKjed  by  the  act  approved  July  9,  1918,  providing  for  the  pav- 
ment  of  the  claims  oi  officers,  enlisted  men,  and  members  of  tbe 
Nurse  Corps  (female]  of  the  Army,  upon  the  following  question : 

Whether  claims  tor  losses  occarrmg  under  circumstances  which 
did  not  make  such  claims  allowable  under  the  former  act  of  July  9. 
1918,  hut  which  would  be  allowable  under  the  provisions  of  tlie  act 
approved  March  4,  1921,  and  which  were  tiled  under  the  former  act 
and  disallowed  b^  the  Auditor  for  the  War  Department,  can,  if  filed 
again  by  the  chumants,  be  reconsidraed  snd  oetermined  under  the 
new  act.  " 

The  act  of  July  9, 1918,  in  Chapter  VI,  40  Stat.,  880,  and  the  set 
of  March  4,  1921,  41  Stat,  1436,  relate  to  private  property  belong- 
ing to  officers  and  enlisted  men  of  the  Army  and  members  of  the 
Army  Nurse  Corps  (female),  which,  since  the  5th  day  of  April,  1017, 
has  ])ccii  or  shall  hereafter  be  lost,  damaged,  or  destroyed  in  the 
military  service,  without  fault  or  ne<rligence  on  the  part  of  the  owner, 
under  any  of  the  circumstances  described  in  four  paragraphs  of  sec- 
tion 1  of  said  acts.  Of  the  four  {iaragraplis.  the  second  is  materially 
modified  and  the  third  is  slightly  modified  by  said  act  of  1921. 

Your  specific  question  is  answered  as  follows : 

Claims  or  items  of  claims  for  losses  occurring  under  circum- 
stances which  did  not  make  such  claims  or  items  ol  claims  allowable 


uiyiiized  by  Google 


DECISIONS  OF  THE  OOMPTBOLLBB. 


823 


iindor  the  act  of  July  9.  1918,  but  wliich  would  be  allowable  under 
the  provisions  of  the  act  of  March  4.  1921.  and  which  were  filed  under 
the  foiTner  act  and  disullowetl  by  the  Auditor  for  the  War  Depart- 
ment, can  l)e  presented  by  the  claimant  within  the  period  prescribed 
by  the  act  of  March  4,  1921,  and  under  the  provisions  of  latter  act, 
be  considered  and  determined  by  tbe  Secretary  of  War. 


ZNG&£A8£  OF  COXPENSATION^ONT&AOT  EXPLOYBlf, 

The  tests  for  detennlnlng  whether  an  employee  of  the  GoTerotneiit  is  entitled 
to  the  $240  increase  of  competisatlon  are  the  provisions  of  the  laws  grant- 
ing the  incronso,  and  no  clause  in  a  cH)iitract  of  employment,  nor  the  absence 
therein  of  such  a  claus4\  is  eftective  eitlier  to  grant  tUe  Increase  or  to  deprive 
an  employee  of  the  increase. 

The  provlBioD  of  the  acts  of  Congress  granting  the  $240  increase  of  compensa- 
tion for  employees  of  the  Qorernment  for  the  fiscal  years  1920  and  1921, 
which  excepts  onployees  who  may  be  provided  with  special  allowances 
tMcause  of  their  sorvlces  in  foreign  countries,  does  not  apply  to  employees 
\tho  receive  only  a  percentjipe  increase  of  their  basic  salaries  while  absent 
from  the  TJnIte«l  States  and  no  extra  allowances,  and,  therefore,  su''h 
employees  are  entitbMl  to  the  Increase  of  compensation,  subject  to  the  other 
limitations  of  the  acts  granting  the  increase. 

Comptroller  Warwiek  to  the  Seeretary  of  War,  Xaroh  S4, 1091: 

I  have  your  indorsement  of  March  18  requesting  decision  of  a  ques- 
tion set  forth  in  an  indorsement  of  the  Quartermaster  General  as 
follows: 

.  1.  Indosed  herewith  is  a  copy  of  the  contract  si^ed  by  Laurence 
S.  Kent  on  June  7,  1920,  for  employment  as  historian  at  $2,000  per 
annum,  in  the  American  Graves  Registration  Service,  Q.  M.  C,  in 
Europe,  the  contract  provirlin^  for  an  increase  of  10%  on  account  of 
foreign  service,  effective  the  (hite  of  sailinj?  from  New  York,  N.  Y., 
with  a  correspoiK.iinir  i"e(]u(  ti<in  effei  tive  date  of  return.  In  the  con- 
tract there  was  inserted  the  following  provision: 

^*The  $240  bonus,  authorized  by  the  act  of  Maidi  1, 1919,  is  also 
authorized.' 

•  •••••• 

^4.  It  is  therefore  recommended  that  this  question  he  referred  ^o 
the  Comptroller  of  the  Treasury  for  decision  as  to  whether  the  pro- 
vision appearing  in  Mr.  Kent's  contract  for  the  granting  of  the  $2-10 
bonus  wnile  employed  in  the  Ameri«  an  (iraves  Kegistration  Service, 
Q.  M.  C,  in  Europe,  under  the  terms  of  his  contract  of  June  7,  19*20 
(copy  herewith),  is  valid  and  operative,  so  as  to  grant  him  said 
increased  compensation  or  bonus  at  the  rate  of  $240  per  annum ;  and 
further,  as  to  whether  all  employees  who  have  been  hired  by  this 
office  under  the  same  form  of  contract  as  in  tlie  ( ase  of  Mr.  Kent, 
with  provision  for  an  increase  of  lO'^  in  l)asic  salary  on  the  date  of 
sailing  from  New  York.  N.  Y.,  may  be  legally  paid  the  $240  bonus 
or  increased  compensation.** 
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AMiotlipr  an  employee  can  be  paid  the  increase  of  roinjx'ncation 
does  not  depend  on  the  terms  of  liis  contract  of  employment  hut  de- 
pends on  Avhetlier  lie  comes  within  the  terms  of  the  act  prnintins 
increase  of  c()nii)ensation.  If  he  is  otherwise  entitled  to  the  int  rease 
of  compensation,  he  will  not  be  deprived  of  it  because  it  is  not  pro- 
vided for  in  his  contract;  and  if  lie  is  not  entitled  uniler  tiu' 
to  the  increase  of  comptensation,  a  clause  in  the  contract  purporting 
to  ^rrant  it  would  not  l)c  ctlective. 

Ejection  7  of  the  act  of  March  1,  1919,  40  Stat.,  1267,  which  grants 
increase  of  compensation  for  the  fiscal  year  1920,  has  an  exception  as 
follows: 

«  •  •  •  The  proyisions  of  this  section  shall  not  apply  to  em- 
ployees *  *  *  v,]u)  may  be  provided  with  special  allowanoa 
oecause  of  their  service  in  foreign  countries." 

Section  6  of  the  act  of  May  29,  1920,  41  Stat.,  689,  providing  for 
increase  of  compensation  for  the  fiscal  year  1921,  has  an  exception 
similar  to  that  quoted. 

You  are  advised  that  the  excq>tion  (juoted  is  not  considered  appli- 
cable to  those  employees  who  receive  an  increase  of  10  per  cent  of 
their  basic  salaries  while  absent  from  the  United  States  and  no  extra 
allowances,  and  that  such  employees  are  entitled  to  the  increase  of 
compensation  subject  to  the  other  limitations  of  the  acts  granting 
increase  of  compensation,  such  as  total  basic  salary,  date  of  entry  into 
the  service,  promotions  during  the  prior  and  current  fiscal  years,  etc 


TSBmNATZOJr  OOHTBAOTflL 

Where  the  furni.shing  of  eQulpment  to  the  Government  under  a  partially  cob- 
pleted  contract  is  suspended  and  a  termination  or  settlement  contract 
is  later  made  tor  tbe  purpose  of  forming  the  basis  of  final  aceountlof 
between  the  contractor  an<l  the  Government,  but  the  terms  of  the  settle- 
ment contract  provide  for  furtlier  deliveries  of  n  certain  mniilK'r  «»f  articles 
In  norordance  with  the  provisions  of  the  original  e(nitra('t  without  ni«'n- 
tion  of  a  time  limit,  deliveries  are  antlmrizcd  subseipient  to  the  time  sec 
for  completion  under  the  original  contract,  and  the  same  additional  paj- 
ments  ate  autborlied  for  tboee  articles  furnished  under  the  settkoot 
contracts  the  coet  of  which  Is  Increased  because  of  changes  la  spedllctthiss 
ordered  by  the  Government,  as  were  authorised  by  the  terms  of  the 
original  contract 

Comptroller  Warwick  to  Capt.  M.  T.  Legg,  United  States  Army,  March  il6, 
1921: 

I  liave  your  letter  of  the  17th  instant  siihmittin^j:  a  voucher  for 
$17.CS5  in  iavor  of  the  Spencer  Lens  Co.,  of  HulFaU),  X.  Y..  in  pay- 
incut  for  dO  telescopes  ior  azimuth  iustruiueuts,  without  oyuc^ 
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model  1918,  at  $196.50  each,  and  requesting  decision  on  two  ques- 
tions i)r('sented  by  you,  as  follows: 

"  1.  Can  deliveries  be  made,  accepted,  and  paid  for  subsequent  to 
May  29,  1920,  on  the  original  contract,  which  provides  for  com- 
pleaoD  by  Dec  31,  1919,  same  being  busuended  on  Nov.  15,  1918, 
and  tenninated  by  settlement  agreement  aated  June  6,  1919^  which 
provided  for  payment  for  $784  account  of  change  of  specifications 
and  $12^344.40  account  of  settlement  and  the  delivery  of  SOO  articles, 
but  provides  no  specified  delivery  date  other  than  'in  accordance 
witli  the  provisions  of  the  said  ori«rinal  contract  ?  * 

"2.  In  view  of  the  })rovisions  of  tiie  settlement  a«^reement  can  ' 
a  contracting  olTicer  arbitrarily  make  changes  in  the  s^eciiica lions 
obli^ting  the  United  States  to  pay  more  than  provided  in  the 
origmal  contract  as  supplemented  by  the  settlement  contract!  " 

The  manifest  purpose  of  your  inquiry  is  to  obtain  a  decision 

whether  payment  of  the  voucher  submitted  to  you  is  authorized. 

By  contract  entered  into  August  12,  1918,  with  the  Ordnance  De- 
partment of  the  Army  the  Spencer  Lens  Co.  agreed  to  furnish  669 
telescopes  of  the  pattern  intlicated  at  ir  192.50  each,  and  by  supple- 
mental contract  made  October  18,  1918,  910  additional  telescopes  at 
the  same  price  were  contracted  for.  making  1,579  telescopes  in  all. 
These  agreements  provide  that  all  articles  should  be  delivered  by 
December  31,  1919. 

After  the  signing  of  the  armi.stice,  namely,  on  November  15,  1918, 
the  contracts  were  susj)ended,  and  on  June  6,  1919,  a  settlement  con- 
tract, under  the  authority  of  the  act  of  March  2,  1919,  40  Stat.,  1272, 
was  made  by  the  Kochester  District  Claims  Board,  wherein  the  con- 
tractor was  allowed  $874 — 

"to  cover  additional  engineering  costs  incurred  by  reason  of  the 
change  in  the  sj^ecifications  of  articles,  delivered,  or  to  be  delivered, 
under  the  terms  of  the  original  contract," 

and  $12,244.'^ 

^in  full  and  final  compensation,  except  as  in  paragraph  1  hereof 

provided,  for  articles  or  work  delivered,  services  rendered,  and  ex- 
penditures incurred  by  the  contractor  under  the  original  contract 
and  in  full  satisfaction  of  any  and  all  claims  ordemands  in  law  or 
in  equity,  which  the  contractor,  his  successors,  representatives,  a«^ents, 
or  assigns  may  haye  growing  out  of  or  indoent  to  said  original 
contract." 

The  items  which  made  up  this  latter  sum  are  (1)  unworked  direct 
materials,  (2)  commitments  for  materials  or  services,  (3)  machinery 
and  tools,  (4)  furniture  and  fixtures,  and  (5)  rental  and  moving 
expense. 

The  settlement  contract  also  provided  in  paragraph  1  that — 

**  The  contractor  shall  furnish  and  deliver  to  the  United  States 
under  the  original  contract  only  such  additional  products  as  may  be 
necessary  to  complete  a  total  (including  all  deliveries  heretofore 
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made)  of  500  telescopes  for  azimuth  instruments.  All  articles  or 
work  delivered  and  accepted  on  or  before  the  date  of  this  oonLMt 
under  and  in  pursuance  of  said  original  contract  and  not  yet  paid  for 
shall  be  paid  for  in  arrordance  with  the  provisions  of  said  original 
contract  as  if  it  had  not  been  terminated." 

The  settlement  contract  contained  no  stipulation  as  to  when  de- 
livery was  to  be  made  of  the  remaining  telescopes. 

The  original  contract  provided  for  payment  for  the  telescopes  at 
$192.60  each,  but  stipulated  that^  • 

*^  from  time  to  time,  by  written  notice  to  the  contractor,  the  con- 
tracting officer  may  make  chancres  in  tho  Fi)ecificati()ns  and  draw- 
ings or  supplemental  or  substituted  specitications  and  drawings.  If 
any  such  chan^^e  increases  the  cost  to  the  contractor,  a  fair  addition 
sliall  be  made  to  its  compensation ;  but  if  it  reduces  such  cost  a  fair 
deduction  shall  be  made  therefrom,  all  as  shall  be  determined  by 
the  Chief  of  Ordnance.  No  claim  for  additional  compensation  here- 
under shall  be  allowed,  nor  shall  the  compensation  be  reduced,  un- 
less the  change  has  been  ordered  in  writing." 

It  was  under  this  provision  in  the  original  contract  that  on  Jan- 
uary 28,  1920,  changies  were  directed  in  writing  by  the  Chief  oi 
Ordnance  which  increased  the  price  $2.83  per  instrument,  and  on 
May  28,  192f).  changes  which  further  increased  the  price  $1.67  per 
instrument,  thus  increasing  the  price  from  $192^50  to  $196.50  per 
instrument. 

Answering  your  questionB  specifically,  I  am  of  the  opinion  (1) 
that  deliveries  of  telescopes  may  be  made,  accepted,  and  paid  for 
subsequent  to  May  29,  1920,  under  settlement  contract  of  June  % 
1919,  and  (2)  that  settlement  contract  of  June  6,  1919,  authorizes 
payment  for  changes  in  the  specifications  made  in  accordance  with 
the  terms  of  the  original  contract. 

If  the  voucher  submitted  to  you  is  duly  approved  and  is  correct 
In  all  other  particulars  its  payment  is  authorized. 


PATKSHTB  BT  DXSBU&BIHa  OFFICERS  OF  THE  NAVY  TODEB  XZUTAXT 

NECESSITY. 

When  the  Secretary  of  the  Navy  oertUes,  under  authority  granted  him  by  ttM 
act  of  jQly  11,  1919,  41  Stat,  168,  that  payments  for  which  credit  is 

claimed  in  an  account  of  r.  disbnrslng  officer  of  the  Navy  have  been  incurred 
under  military  necessity,  or  were  occasioned  by  conditions  over  which  the 
disbursing  ollker  had  no  control,  the  accounting  oHlcers  of  the  Treasury 
are  relieved  from  all  responsibility  in  ^nnectlon  with  the  determinatloil 
of  the  facts,  and  as  directed  by  the  itatut-  they  will  allow -credit  for  the 
payments  so  certified  regardless  of  what  their  view  may  be  as  to  the  ques- 
tion  of  **  mllltaiy  neoesslty," 
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Oeeliioa  bf  OmnptroUer  WtarmUk,  Vtrcli  M,  IMl; 

Capt.  Ray  Spear  (SC),  United  States  Navy,  applied  January  81, 
1921,  for  a  revision  of  the  action  of  the  Auditor  for  the  Navy  De- 
partment in  disallowing,  by  settlement  No.  13733-D,  dated  November 
80,  1920,  and  settlement  No.  14407-D,  dated  January  15,  1921,  credit 
for  payments  aggregating  $15,202.25  made  to  the  commander,  Cruiser 
Force,  Atlantic  Fleet,  and  officers  on  his  staff,  including  Capt.  Spear, 
as  reimbnrseinent  for  expenses  alleged  to  have  been  incurred  for  hire 
of  quarters  in  or  near  New  York  City  during  the  period  from  Janu- 
ary, 1918,  to  June,  1919. 

It  appears  that  during  the  period  for  which  the  payments  in  ques- 
tion were  made  each  of  the  officers  concerned  was  in  a  sea-duty  status 
and  entitled  to  quarters  on  the  vessel  to  which  attached.  Therefore, 
said  officers  were  not  entitled  under  the  law  to  reimbursement  for 
any  expenses  incurred  by  them  in  connection  with  quarters  on  shore. 
26  Ccnnp.  Dec,  894.  It  appears  also  that  many  of  these  officers  were 
receiving  commutation  of  quarters,  heat,  and  light  under  the  pro- 
visions of  the  act  of  April  16, 1918, 40  Stlit.,  680,  on  account  of  quar- 
ters occupied  by  dependents. 

The  request  for  revision  of  the  auditor's  action  in  this  case  is  based 
upon  a  certificate  made  by  the  Secretary  of  the  Navy  June  5, 1920, 
under  authority  of  a  provision  in  the>act  of  July  11, 1919,  41  Stat., 
158. 

The  Secretary's  certificate  is  embodied  in  a  letter  addressed  to  the 
Auditor  for  the  Navy  Department  reading  as  follows : 

"  There  has  been  received  in  this  department  copy  of  decision  of 
the  Comptroller  of  the  Treasury,  dated  4  May,  1920,  wherein  your 
action  in  allowing  certain  payments  made  by  Captain  Kay  Spear 
(GS),  U.  S.  Navy,  to  the  commander.  Cruiser  Force,  Atlantic  Fleet, 
and  members  of  liis  stan  was  reversed  and  the  amount  of  said  pay- 
ments disallowed. 

"  Under  date  of  14  February,  1918,  the  following  order  was  issued 
by  the  Secretary  of  the  Navy: 

To :  Conunander,  Cruiser  Force,  Atlantic  Fleet. 

Subject:  Expenses  incurred  for  hire  of  quarters,  heat,  and  li^t 
01  officers  on  force  conmiander's  staff  compelled  to  live  on  shore. 

***1.  In  view  of  the  exigencies  of  the  service  that  require  the 
constant  transfer  of  the  fla^j  of  the  commander,  Cruiser  Force,  from 
one  ship  to  another  on  which  there  are  no  quarters  available  for  the 
force  commander  and  his  staff,  the  pay  officer  having  the  accounts 
of  these  officers  is  hereby  authorized  to  reimburse  such  of  them  who 
are  compelled  to  live  on  shore  for  the  expenses  incurred  by  them 
for  quarters,  heat,  nnd  light,  not  to  exceed  the  authorized  allowance, 
in  accordance  with  the  comptroller's  decision  of  November  22,  1911. 

"'(Signed)  Josephus  Daniels.' 

"Any  and  all  navments  which  have  been  made  by  Captain  Ray 
Spear  (iSC) ,  U.  o.  Navy,  to  the  commander,  Cruiser  Force,  Atlantic 
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Fleet,  and  members  of  his  staff  on  aooount  of  leimbaFBement  for 
expenses  incurred  for  hire  of  quarters  under  above  order  are  berdby 

certified  as  havinp^  been  incurred  and  made  under  military  necessi]^ 
and  as  having  been  occasioned  bv  conditions  over  which  this  dis- 
bursin<^  officer  had  no  control  and  for  which  he  was  not  justlj  re- 
sponsible. 

"Very  respectfully, 

"(Signed)         Josefhus  Daniels, 

^^Seerekuy  of  the  Nany^ 

The  proyision  of  law  under  authority  of  which  this  certificate  m 
made  reads: 

"  That  the  accounting  officers  of  the  Treasury  Department  are 
hereby  authorized  and  directed  to  allow,  in  the  settlement  of  the 
accounts  of  disbursing  officers  of  ^  Navy  and  Marine  Corps  oove^ 
ing  tile  period  of  the  present  emergency,  such  credits  for  paymentB 
to  officers  and  enlisted  men  not  ordinarily  allowable  under  the 
statutes,  as  are  certified  to  thorn  by  the  Secretary  of  the  Nav\"  as 
having  been  incurred  under  military  necessity,  or  as  having  oeen 
occasioned  by  accidental  circumstances  or  conditions  over  which 
such  disbursing  officers  had  no  control  and  for  which  they  were  not 
justly  responsible:  Provided^  ThsX  the  period  of  the  present  mM- 
gency  as  contemplated  by  this  paragraph  shall  be  regarded  as  be- 
ginnmg  on  the  6th  day  of  April,  191(^  and  as  terminating  six  months 
after  the  expiration  of  the  quarter  in  which  peace  is  declared.  And 
that  nothing  herein  shall  be  construed  to  include  payments  unckr 
contracts  for  supplies  or  services."  \ 

From  statements  made  by  members  of  the  Committee  on  Naval 
Affairs  when  the  provision  just  quoted  was  under  consideration  in  the 
House  of  Representatives  it  would  seem  that  said  provisicm  vts 
intended  to  apply  only  to  payments  which  a  disbursing  officer  w« 
required  under  military  necessity  to  make  on  insufficient  evidence 
as  to  the  amount  actually  due,  such  as  whon  records  had  been  de- 
stroyed in  battle,  papers  lost  in  transfer  from  one  hospital  to  an- 
other, papers  lost  with  the  personal  effects  of  wounded  men,  etc 
But  the  language  of  the  provision  as  enacted  is  free  from  ambiguity 
and  not  only  authorizes  but  directs  the  accounting  officers  to  allov 
credit  for  such  payments  made  to  officers  and  enlisted  men  as  are 
certified  by  the  Secretary  of  the  Navy  **a8  having  been  incurred 
under  military  necessity''  or  as  having  been  occasioned  by  acci- 
dental circumstances  or  conditions  over  which  the  disbursing  officer 
had  no  control  and  for  which  he  was  not  justly  responsible. 

This  law  confers  upon  the  Secretary  of  the  Navy  the  power^  and 
imposes  upon  him  the  duty,  of  determining  what  payments,  for 
which  credit  is  claimed  in  a  disbursing  officer's  account,  have  ben 
incurred  under  military  necessity,  or  were  occasioned  by  condHioDS 
over  which  the  disbursing  officer  had  no  control,  and  relieves  the  ae- 
counting  officers  of  the  Treasury  from  all  responsibility  in  connection 
with  the  determination  of  said  facts. 
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All  of  the  payments  now  under  eorndderation  were  made  by  the 
disbursing  officer  to  officers  of  th^  Navy  during  the  period  specified 
in  the  act,  and  the  Secretary  of  the  Navy  has  oeitified  that  they  were 

incurred  and  made  under  military  necessity  and  occamoned  by  con- 
ditions over  which  the  disbursing  officer  had  no  control  and  for  which 
he  was  not  justly  responsible.  The  accounting  officers  of  the  Treas- 
ury have  no  choice  but  to  allow  credit  for  said  payments  and  it  is 
immaterial  what  their  view  may  be  as  to  the  question  of  "  military 
necessitv." 
Tiie  action  of  the  auditor  is  reversed. 


COMPENSATION  ITHDEE  WAB  BISK  DrSITBANCE  AND  EMPLOYEES'  COX- 

pxxsahov  acts. 

Where  the  same  pemon  is  entltird  to  compensntion  under  eltheff  the  war  risk 
Insuranfo  net  «>r  tho  pmployoos'  conip<^nsatl(>n  art  for  the  samo  pcritMl  of 
t\vnf^,  ho  niny  olect  which  he  will  mvlve,  juul  wlion  onp  form  of  conT|H?n8a- 
tion  is  chosen  tlie  other  shall  he  rellnqulshetl,  ami,  if  payments  mider  the 
two  actH  huve  overlapped,  the  amount  of  the  overpaymeut  should  be  charged 
against  future  payments  of  whichever  form  of  compensation  is  choeen. 
Where  there  baa  been  no  express  election  by  the  beneficiary  he  nrast  be 
presumed  to  have  chosen  that  form  most  beneficial  to  him. 

As  there  is  no  authority  in  the  Comptroller  of  the  Treasury  to  waive  or  postpone 
collections  in  full  of  indebtedness  to  the  T'nited  States  fn>in  moneys  due 
by  the  United  States  to  the  debtor  on  another  accctunt.  any  forbearance  In 
this  respect  by  the  Bureau  of  War  Kisk  Insurance  and  the  Employees' 
GompenMtiion  Gommlnlon  relative  to  collecting  overlapping  payments  of 
the  two  forms  of  compentiatloQ  to  the  same  person  for  the  same  period  of 
time  must  be  upon  administrative  responsibility  end  shonld  be  subject  to 

prote<'tion  of  the  rights  of  thf  rjovernment. 
The  Bureau  of  War  lllsk  Insurance  is  not  re<iuin  d  to  relmitiirs*'  the  Employees' 
ComiM'nsalioii  Conuulssion  tlie  amount  of  payments  made  by  the  conraiis- 
sion  to  a  beneficiary  also  in  rec^pt  of  compensation  under  the  war  risk 
Inenrance  act  which  are  deducted  by  tlie  bnrean  from  fntiire  payments  made 
to  the  sans  person. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  March  88,  1821: 

I  have  your  letter  of  March  14, 1921,  as  follows: 

am  transmitting  herewith  a  memorandum  from  the  general 
counsel  of  the  Bureau  of  War  Bisk  Insumnce  to  the  director  of  said 
bureau,  which  presents  two  cases  where  soldiers  have  been  receiy- 
intr  roneurrently  compensation  from  the  Bureau  of  War  Kisk  Insur- 
ance and  coTiipensation  from  the  United  States  Employees'  Compensa- 
tion Commission.  This  memoran<him  contains  a  discussion  of  the 
problems  which  confront  the  Bureau  of  War  Kisk  Insurance  b^'  reason 
of  8U<^  concurrent  payments. 
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"  Your  opinion  is  tlierefore  requested  on  the  following  questions: 
**(a)  Whether  payments  of  conipensation  in  these  cases  were  prop- 
erly made  by  the  Bureaa  of  War  Kisk  Insurance  or  whether  the  nty- 
ments  made  to  the  claimants  by  the  United  States  Employees'  Com- 
pensation Commission  were  proper; 

"(&)  If  improper  payments  were  made  by  either  of  these  agencies, 
and  the  overpayment  resultin<r  thereby  should  })e  collected  from  future 
payments  of  compensation  to  be  made  under  the  war  risk  insurance 
act.  whether  the  Bureau  of  War  Bisk  Insurance  may  take  from 
sucn  compensation  a  certain  amount  monthly  instead  of  cuscontinoing 


amount  of  overpayment  is  reimT3nrsed  :  and 

"(c)  If  payments  of  compensation  were  improperly  made  by  the 
United  States  Employees'  Compensation  Commission,  and  a  recovery 
thereof  is  had  by  deductions  made  by  the  Bureau  of  War  Risk  Insur- 
ance from  the  compensation  payable  und«r  the  war  risk  insunnee 
act,  whether  or  not  the  Bureau  of  War  lUsk  Insurance  should  pay 
the  United  States  Employees'  Compensation  Commission  the  amount 
so  deducted  on  account  of  the  overpayment  made  by  the  said  United 
States  Employees'  Compensation  Commission? 

"The  facts  of  the  particular  cases  wherein  the  questions  arise  are 
fully  given  in  the  memorandum  attached  hereto." 

Payment  to  one  and  the  same  person,  and  for  the  same  period  of 
time,  of  military  or  naval  compensation  under  war  risk  insurance 
laws  and  injured  civilian  employees'  compensation  under  the  act  of 
September  7,  1916, 39  Stat,  743,  is  unlawful.  27  Comp.  Dec.,  451. 

In  one  of  the  cases  cited  by  you  an  ex-soldier,  on  November  18, 
1919,  was  awarded  on  his  application,  dated  October  25,  1919,  and 
filed  in  the  bureau  October  29, 1919,  war  risk  compensation  effectife 
July  29,  1919,  the  date  of  his  discharge  from  the  military  service. 
After  his  discharge  from  the  Army  he  became  a  civilian  employee  of 
the  Gk»vemment  and  was  injured  in  such  employment  on  August  22, 
1919.  On  November  12,  1919,  ke  applied  for  compensation  under 
the  civilian  employees'  compensation  act,  and  on  December  9, 1912, 
was  awarded  comi>ensation  of  $140.01.  Additional  award  of  $166.M 
was  made  on  February  6, 1920,  and  of  $66.89  again  on  April  27, 1990, 
when  payment  of  civilian  compensation  was  stopped* 

While  it  is  not  so  stated  in  your  submission,  I  understand  that  in* 
jured  civilian  employees'  compensation  was  stopped  because  the  ri^ 
to  such  compensation  had  ended  and  not  because  of  an  electioii  on 
the  part  of  tiie  beneficiary  to  take  war  risk  compensation  instead. 

The  only  material  difference  in  the  statement  of  facts  in  the  other 
case  is  that  the  sward  of  civilian  employees'  compensation  was  mada 
before  the  award  of  war  risk  compensation. 

For  reasons  given  in  the  decision  in  27  Comp.  Dec,  451,  neitlier  of 
these  men  was  entitled  to  both  civilian  and  war  risk  compensatioo 


entirely 


claimant  vuntil  the 
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for  the  same  period  of  time.  The  statutes  quoted  in  that  decision  and 
section  312  of  the  war  risk  insurance  act  as  amended  by  the  act  of 
June  25,  1918.  40  Stat..  G13,  do  not  expressly  require  that  an  election 
between  the  two  forms  of  com|)ensation  shall  be  made,  but  they  iinj)ly 
that  such  an  election  may  be  made,  and  that  when  one  form  is  choson 
the  other  shall  be  relinquished,  and  that  if  payments  of  the  two  liave 
overlapped  proper  refundment  shall  be  made.  Where  there  has  been 
no  express  election  by  the  beneficiary  he  must  be  presumed  to  have 
chosen  that  form  most  beneficial  to  him,  which  in  each  of  the  two 
cases  cited  was  the  war  risk  insurance  compensation.  Under  the 
amendments  to  section  302  of  the  war  risk  insurance  act,  made  by 
st^ction  11  of  the  art  of  December  24,  1919,  41  Stat.,  374.  the  15ureau 
of  War  Eisk  Insurance  should  pay  to  each  of  these  beneficiarit  s  tlie 
compensation  to  which  they  are  entitle(l  under  the  respective  awards 
of  tliat  bureau,  less  the  amount  which  they  have  received,  re- 
spectively, from  the  I'nited  States  Employees'  Compensation  Com- 
mission, and  no  refund  by  the  bureau  to  that  commission  is  required. 
27  Comp.  Dec,  547. 

Your  questions  are  answered  specifically  as  follows: 

(a)  The  payments  by  the  Bureau  of  War  Kisk  Insurance  are  sub- 
ject to  charge  ol  the  amounts  received  from  the  United  States  Em- 
ployees' Compensation  Commission,  and  those  amounts  should  be 
charged  against  future  payments  of  war  risk  compensation. 

(b)  There  is  no  authority  in  the  Comptroller  of  the  Treasury  to 
waive  or  postpone  collection  in  full  of  indebtedness  to  the  United 
States  from  moneys  due  by  the  United  States  to  the  debtor  on  an- 
other  account.  Any  forbearance  in  this  respect  must  be  upon  ad- 
ministrative responsibility,  and  should  be  subject  to  proper  protec- 
tion of  the  rights  of  the  Government.  27  Comp.  Dec,  212. 

(c)  No  payment  by  the  bureau  to  the  commission  is  required. 


COJITUCTS  ATTZKPTINO  TO  SHIFT  GOVERNMENT'S  LIABZIITT  TO  OTHIft 

PABTXSS—COMP&OXZSX  PATXENXS. 

A  Governiiu'Ut  oflicer  has  no  authority  to  make  a  contract  by  which  oblipithma 
resting  on  the  United  States  in  tlie  form  of  valid  claims  by  otliem  not 
partieB  to  the  contract  may  be  shifted  to  the  contractor  so  as  to  relieve  the 
Government  of  its  obligations  to  pay  to  rach  claimants  all  amounts  for 

which  the  Government  Is  legally  llablo  to  them. 
Tender,  by  the  purchaser  of  Government  buildlnps  and  other  property  on  an 
Army  camp  sJte,  of  a  lump  sum  In  dischar^'r  of  any  and  all  obliLriiions 
of  tlie  purchaser  under  the  articles  of  sale  to  save  the  Oovenunent  iiarm- 
iess  from  damage  claims  growiug  out  of  Qovernment  occupancy  of  the 
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land,  is  not  an  offer  of  compromise  which  the  Secntuy  of  tbe  Tressary 
is  nufborized  by  section  'M(VJ,  Revised  Statutes*  to  aOO^  npoa  recommfwii- 
tioQ  of  officials  of  the  War  Department 

Comptroller  Warwick  to  the  Secretary  of  tlie  Treasury,  Kareh  18,  IMl: 

I  have  your  memorandum  of  March  10,  1921,  submittintr  papers 
in  the  case  of  the  E.  W.  Lewis  Roofing  Co.,  wha  offer  $10,000  as  a 
compromise  settloment  of  the  company's  liability  as  purchaser  under 
articles  of  agreement  for  the  sale  of  certain  buildings  and  fixtures, 
and  other  Government  property  and  equipment  located  at  North 
Camp  Jackson,  S.  C,  entered  into  by  and  between  the  Quartermaster 
Department,  Ignited  States  Army,  and  the  said  E.  W.  Lewis  Boofiog 
Co.  on  May  23, 1919. 

By  these  articles  the  United  States  agreed,  in  consideration  of  pay- 
ment to  it  of  the  specified  purchase  price  and  of  the  performance  bj 
the  purchaser  of  all  covenants  therein  set  forth,  to  deliver  possessioa 
of  the  buildings  and  other  property  covered  by  the  agreement,  sad 
to  continue  its  lease  of  the  camp  site  for  a  period  of  time,  not  ez- 
oeeding  five  months  from  date  the  purchaser  is  given  possesden, 
necessary  for  removal  of  material  and  restoration  of  the  land. 

The  purchaser  agreed  as  follows : 

^  (b)  To  obtain  and  deliver  to  the  Government  releases  satisfac- 
tory to  the  Government,  or  save  the  Government  harmless  there- 
from, of  all  claims  for  all  damages  to  land  and  property  of  the 
lands  located  within  the  limits  of  the  area  of  said  camp  site  not 
excluded  from  the  operation  of  this  agreement. 

"(c)  To  defend  at  the  purchaser's  expense,  but  in  the  name  of  the 
Government,  all  suits  at  law  or  in  equity,  brought  upon  any  of  such 
claims,  and  to  pay  all  judgments  finally  recovered  against  the  Gov- 
ernment in  such  suits. 

^\{d)  To  save  the  Government  harmless  of  and  from  any  and  all 
claims  for  damage  on  account  of  injuries  to  persons  or  property 
caused  by  the  pui:ma8er's  operations  in  connection  with  the  sale  We- 
under.** 

The  articles  further  provide  as  follows: 

''If  the  purchaser  shall  default  in  compliance  with  the  terms 

hereof,  and  such  default  continue  for  a  period  of  thirty  (30)  days, 
then  and  in  that  event,  the  purchaser  shall  forfeit  all  right  of  pos- 
session of  said  property:  anrf  of  all  moneys  paid  in  pursuance  of  the 
terms  of  said  sale,  and  the  performance  of  the  purchaser's  covenants 
hereunder,  shall  be  secured  in  such  manner  as  the  Government  may 
elect,  and  any  and  all  cost  and  expense  Hiereof,  or  resulting  there- 
from shall  be  paid  by  the  purchaser.** 

I  understand  that  these  articles  of  agreement  have  been  fid^ 
executed  except  that  certain  claims  of  land  owners  for  damages  to 
land  or  property  upon  the  site  covered  by  the  articles  have  not  jet 
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been  paid  either  by  the  (Tovemment  or  by  the  purchaser  under  the 
articles,  and  that  it  is  in  compromise  of  its  obligation  under  sub- 
paragraphs (h)  and  (c)  of  the  articles  that  the  payment  of  $10,000 
has  been  tendered  by  the  purchaser. 

It  appears  from  a  memorandum  of  the  Judge  Advocate  General 
dated  November  19,  1920,  that  claims  considered  by  the  War  Depart- 
ment Claims  Board  as  being  of  the  class  assumed  by  the  purchaser 
under  these  articles  have  been  filed  with  that  board;  that  allowances 
by  the  board  on  claims  adjudicated  up  to  the  time  the  memorandum 
was  made  aggregated  $31,482.23;  and  that  liability  of  the  purchaser 
on  claims  not  then  acted  upon  was  estimated  at  $7,251.09,  making  a 
total  estimated  liability  of  $38,733.32.  It  is  stated  that  the  purchaser 
refuses  to  pay  any  of  these  claims  except  upon  suit  and  judgment 
therefor,  and  that  the  claimants  have  refused  to  bring  suit  or  to  look 
to  the  purchaser  for  settlement  of  their  claims,  claiming  their  right 
to  exact  of  the  Government  payment  of  its  legal  liability  to  them 
without  regard  to  these  articles  of  agreement  to  which  they  were  not 
party,  and  to  which  they  have  not  otherwise  assented. 

The  offer  of  compromise  was  transmitted  by  the  Secretary  of  War 
to  the  Secretary  of  the  Treasary  for  coonderation  of  the  Solicitor  of 
the  Treasury  under  section  8469,  Bevised  Statutes,  and  the  solidtor 
has  recommended  that  the  offer  be  accepted*  You  request  my  opinion 
whether  the  proposed  acceptance  of  this  offer  is  authorised  under 
section  8468,  Revised  Statutes,  as  a  compromise  of  a  claim,  or  is  a 
modification  of  the  contract  between  the  E.  W.  Lewis  Roofing  Co» 
and  the  United  States,  and  if  the  latter,  whether  the  proposed  modi- 
fication has  my  approvaL 

It  would  seem  that  the  proposal  to  pay  $10/)00  in  full  discharge  of 
the  purchaser  from  its  liability  under  these  articles  of  agreement  is 
not  an  offer  of  compromise  of  the  Goremment's  claim  against  the 
contractor,  which  the  Secretary  of  the  Treasury  is  authorized  by  sec- 
tion 8469,  Revised  Statutes,  to  approve,  21  Op.  Atty.  Gen.,  861,  and  it 
does  not  appear  that  its  proposed  acceptance  is  a  matter  raising  any 
question  which  the  Comptroller  of  the  Treasury  is  required  or  au- 
thorized to  decide.  If,  on  the  other  hand,  the  offer  constitutes  a  pro- 
posal to  modify  the  agreement  of  sale  entered  into  by  the  War  De- 
partment the  legality  of  such  a  modification  is  not  a  question  for  de- 
cision by  the  comptroller  upon  the  submission  of  the  Secretary  of 
the  Treasury.  This  office  has  no  jurisdiction  to  render  an  authori- 
tative decision  upon  this  submission,  and  its  advisory  opinion  to  you 
can  not  with  propriety  extend  beyond  the  question  whether  this  offer 
is  in  fact  an  offer  of  compromise  of  a  claim  in  favor  of  the  United 
States  which  the  Secretary  of  the  Treasury  is  authorized  by  section 
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34GD,  Reviscfl  Statutes,  to  accept,  and  if  it  is  yiich  an  offer,  what  legal 
principles  arc  involved  in  its  acceptance  or  rejection  by  you. 

It  would  seem  tliat  the  ri*rhts  of  the  damajje  claimants  to  demand 
and  receive  from  the  United  States  any  damages  to  which  they  may 
lawfully  he  entitled  is  entirely  inde|)endent  of  any  contra(  tual  rela- 
tion  between  the  purchaser  and  the  United  States  under  the  ajxree- 
ment  of  sale,  and  can  not,  by  that  a'^reement  to  which  they  were  not 
party  and  have  not  otherwise  assented,  be  made  contingent  upon 
recognition  and  payment  of  their  claim  by  the  purchaser,  or  recovery 
thereof  from  the  purchaser,  either  by  the  United  States  upon  de- 
mand upon  the  j)urchaser  prior  to  payment  of  the  claims  or  Ijy  the 
claimants  on  suit  and  judgment.  But  1  think  it  also  is  true  that, 
as  the  purchaser  has  failed  to  obtain  and  deliver  to  the  Government 
releases  of  the  claims,  and  tlie  articles  provide  that  it  shall  "  save 
the  Government  harmless  therefrom,"  the  Government  is  entitled 
under  the  terms  of  the  articles  to  demand  of  the  purchaser  payment 
of  the  amount  of  any  claim  for  damages  for  which  the  Government 
has  been  found  to  be  legally  liable,  and  which  falls  within  the  terms 
of  the  agreement  without  regard  to  whether  the  claims  have  in  fact 
been  paid  by  the  Government  and  payment  by  the  purchaser  is  to  be 
by  way  of  reimbursement,  or  the  amounts  are  to  be  paid  by  the  pur- 
chaser directly  to  the  claimants  in  the  several  cases. 

The  reasons  assigned  for  recommending  acceptance  of  the  offer 
of  compromise  are  the  doubt  as  to  the  exact  legal  liability  of  the 
purchaser  under  the  articles  of  agreement  and  the  prospect  of  long, 
tedious,  and  expensive  litigation  before  that  liability  can  be  finally 
established.  The  sufficiency  of  these  reasons  is  not  for  determina- 
tion by  this  office.  I  think  I  may  properly  say,  however,  that  they 
seem  to  be  such  as  might  apply  to  any  case  where  liability  to  the 
Qovemment  has  not  been  clearly  and  finally  established  and  is  being 
contested  by  the  other  party.  As  regards  the  effect  of  delay  upon 
the  rights  of  the  damage  claimants,  a  consideration  which  might 
perhaps  influence  the  acceptance  of  the  offer  of  compromise,  the 
Judge  Advocate  General  of  the  Army,  in  his  opinion  of  Kovember 
19,  1920,  accompanying  your  submission,  states  the  law  to  be  that 
the  purchaser  should  pay  off  and  discharge  alL  claims  of  the  cla^ 
covered  by  its  obligation,  but  that — 

"  Failing  to  do  this  the  Government  may  legally  do  so,  and  recover 
from  the  purchaser  and  the  sureties  on  its  bond  any  proper  amounts 
so  paid,  without  waiting  for  the  institution  of  suit  and  tne  establidi- 
ment  of  their  demands  by  claimants  through  legal  action." 

The  Judge  Advocate  General  seems  to  have  stated  clearly  and  cor- 
rectly the  Government's  obligation  in  this  respect  and  that  settle- 
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mont  nrifl  j):iyiniMit  1)V  the  ( roviM  iiment  of  such  claims  need  not  wait 
upon  hnal  adjudication  of  the  oh1i*:ation  and  liability  to  the  Govern- 
ment of  the  purchaser  under  the  articles  of  sale. 

As  1  have  heretofore  stated,  this  matter  is  not  now  in  a  shape  for 
decision  by  the  Com i)t roller  of  the  Xreasuiy,  but  I  think  T  may 
properly  sufrjiest  a  course  of  procedure  by  which  the  matter  may  be 
brought  to  a  final  issue  and  conclusion. 

I  agree  with  the  Judge  Advocate  General  that  upon  refusal  of  the 
purchaser  to  pay  them  all  proper  and  lejral  damage  claims  against 
the  ( Tovernment  should  be  settled  and  paid  by  the  Government  to 
the  lawful  claimants.  A  claim  of  the  Government  against  the  pur> 
chaser  nnder  the  articles  of  sale  should  then  be  formulated  by  the 
War  Department  and  transmitted  to  the  Auditor  for  the  War  De*  • 
partment  for  settlement.  If  upon  such  settlement  the  purchaser 
shall  be  found  to  be  indebted  to  the  United  States  and  such  indebted- 
ness shall  not  be  discharged  and  shall  be  reported  to  the  Department 
of  Justice  for  collection,  a  compromise  thereof  will  then  be  in  order 
if  recommended  by  the  proper  ofBdals  of  that  department 


PA&IIAL  PAYMESIS  TO  &AIL&0A])8  TOSBE  T&AlTSf  OKTATION  ACT. 

As  the  act  of  February  26, 1921,  41  Stat.,  1145.  amending  the  transportation  act 
80  as  to  authorize  partial  payments  of  the  amount  necessaiy  to  make  good 
the  Government's  guaranty  to  the  carriers  relative  to  income  for  the 
period  nt  six  months  after  termination  of  Federal  control  provides  the 

necessary  authority  and  procedure  to  uwt  all  needs  for  advances  to  tlie 
curriers  peiidlny  final  settlonunt  of  tlit-ir  claims  under  tlif  act,  i»ayuu'ii(s 
are  not  autborlzed  after  February  2G,  1021,  on  certiticates  issued  untlcr 
provisions  of  section  200,  paragraph  (h)  of  the  act,  which  authorized 
advances  to  carriers,  on  applications  filed  prior  to  September  1,  1920,  to 
meet  their  fixed  charges  and  operating  expenses  daring  the  guaranty 
period. 

BeoisloB  by  Oomptroller  Warwick,  Xaroh  g8>  18S1: 

The  Auditor  for  the  State  and  Other  Departments  has  submitted 
for  approval,  disapproval,  or  modification  his  decision  of  March  26, 
1921,  to  the  effect  that  payments  under  the  provisions  of  subdivision 
(h)  of  section  209  of  the  transportation  act,  1920,  41  Stat.,  466.  are 
not  authorized  on  certificates  issued  by  the  Interstate  Commerce 
Commission  after  February  26,  1921. 

Said  subdivision  provides: 

"Upon  application  of  any  f  arrier  to  the  Commission,  asking  that 
daring  the  guaranty  period  there  may  be  advanced  to  it  from  time 
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to  time  sach  sums,  not  in  excess  of  the  estimated  amount  neosBBary 
to  make  good  the  guaranty,  as  are  necessary  to  enable  it  to  meet  its 

fixed  charges  and  operating  expenses,  the  Commission  may  certify 
to  the  Secretary  of  the  Treasury  the  amount  of,  and  times  at  which, 
such  advances,  if  any,  shall  be  made.  The  Secretary  of  the  Treasury, 
on  receipt  of  such  certificate,  is  authorized  and  directed  to  make 
the  advances  in  the  amounts  and  at  the  times  specified  in  the  cer* 
tificate,  upon  the  execution  by  the  carrier  of  a  contract,  secured  in 
such  manner  as  the  Secretary  may  determine,  that  upon  final  deter* 
mination  of  the  amount  of  the  guaranty  provided  lor  by  this  sec- 
tion  such  carrier  will  repay  to  the  United  otates  any  amounts  which 
it  has  received  from  such  advances  in  excess  of  the  guaranty,  with 
interest  at  the  rate  of  6  per  centum  per  annum  from  the  time  such 
excess  was  paid.  There  is  hereby  appropriated,  out  of  money  in  tiie 
Treasury  not  otherwise  appropnateo,  a  sum  suiBdent  to  enable  the 
Secret  a  r;y^  of  the  Treasury  to  make  the  advances  referred  to  in  thig 
subdivision.'' 

In  a  decision  dated  October  7, 1920,  27  Comp.  Dec,  381,  it  was  held 
that  although  this  provision  contemplated  payments  only  during  the 
guaranty  period  which  ended  August  31,  1920,  payment  thereunder 
might  be  made  after  said  date  in  cases  in  which  a  specific  appli- 
cation for  an  advance  had  been  made  during  the  guaranty  period 
and  was  still  pending  before  the  Interstate  Commerce  Commi^ion 
or  the  Treasury  Department  at  the  termination  of  said  period.  It 
was  not  the  intent  or  effect  of  said  decision  to  hold  that  the  making 
of  an  application  during  the  guaranty  period,  on  which  an  advance 
was  made,  would  justify  the  making  of  further  advances  after  the 
termination  of  the  guaranty  period  on  the  same  or  a  subsequent 
application.    See  also  27  Comp,  Dec,  501. 

Any  doubt  which  otherwise  may  have  existed  as  to  the  authority 
to  continue  making  advances  under  said  subdivision  was  removed  by 
the  act  of  February  26, 1921, 41  Stat.,  1145,  which  provides — 

^  That  the  Transportation  Act,  1920,  is  hereby  amended  by  adding 
after  section  211  a  new  section  to  read  as  follows : 

Sec.  212.  (a)  In  making  certifications  under  section  204  or  sec- 
tion 209,  the  Commission,  if  not  at  the  time  able  finally  to  determine 
the  whole  amount  due  under  such  section  to  a  carrier  or  the  American 
Railwav  Express  Company,  may  make  its  certificate  for  any  amount 
definitely  ascertained  by  it  to  be  due,  and  may  thereafter  in  the  same 
manner  make  further  certificates,  until  the  whole  amount  due  his 
been  certified.  The  authority  of  and  direction  to  the  Secretary  of  tlis 
Treasury  under  such  sections  to  draw  warranto  is  hereby  made  appli- 
cable to  each  such  certificate.  Warrants  drawn  pursuant  to  this  sec- 
tion, whether  in  partial  payment  or  in  final  payment,  shall  be  paid: 
(1)  If  for  a  payment  in  respect  to  reimbursement  of  a  carrier  fori 
deficit  during  the  period  of  Federal  control^  out  of  the  appropriation 
made  by  section  204  j  (2)  if  for  a  payment  m  respect  to  the  guaranty 
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to  a  earrier  other  than  the  American  Kailway  ExprMs  Company,  out 
of  the  appropriation  made  by  subdiririon  (g)  of  section  200;  and 
(3)  if  for  a  payment  in  respect  to  the  i^foaranty  to  the  American  Kail- 
way  Express  Company,  out  of  the  appropriation  made  by  the  fifth 
paragraph  of  subdivision  (i)  of  section  208.'* 

This  provision  makes  no  reference  to  any  extension  of  time  for 
issuing  certificates  or  making  adyances  under  subdivision  (h)  of 
section  209  and  by  its  terms  shows  oondusiyely  that  such  certificates 
and  advances  are  no  longer  contemplated.  Its  reference  to  making 
certifications  under  section  909,  without  limitation  as  to  any  sub- 
division thereof,  precludes  the  assumption  that  it  was  intended  to 
refer  only  to  subdivision  (g)  and  that  certifications  under  subdi- 
vision (h)  nuiy  still  be  made.  As  hereinbefore  indicated,  subdivision 
(h)  was  intended  to  afford  relief  only  during  the  guaranty  period 
and  its  purpose  has  now  been  served.  It  must  be  assumed  that  the 
provision  made  in  the  act  of  February  26,  1921,  with  reference  to 
partial  payments  was  deemed  adequate  to  meet  all  needs  for  ad- 
vances pending  final  settlement. 

To  tlw  extent  that  the  auditor's  dedsion  holds  Hiat  payments  after 
February  26, 1921,  on  certificates  issued  under  the  provisions  of  sub- 
division (h)  of  section  209  are  not  authorized,  it  is  approved. 


lOULiei— XZXBS&S  OV  LSOISLATiniS  OV  ALASKA. 

Payment  of  mtleage  to  members  of  the  Legislature  of  Alaska  Is  Incident  to  ai^ 
dependent  upon  actoal  attendance  wbile  the  leglslatnre  la  In  ecosion,  and 
wlien  a  member-elect  dies  while  en  nrate  to  the  place  where  the  legtHatoie 
convenes  but  before  the  legislature  has  met  and  organised  and  befoffe  tt 
was  posRibio  for  him  to  qualify  or  take  his  seat  as  a  member  thereof,  pey- 
meot  of  the  mileage  Is  not  anthorised. 

Comptroller  Warwick  to  the  Secretary  of  the  Interior,  Vareh  t8,  1981 : 

I  have  received  your  request  of  the  21st  instant  for  decision  of  the 
question  presented  hy  the  governor  of  Alaska  in  a  letter  addrefised  to 
you  under  date  of  March  3,  1921,  as  follows: 

"Will  you  please  request  the  Comptroller  of  the  Treasury  to  submit 
a  decision  as  to  whether  incoming  mileage  is  payable  to  a  member- 
elect  of  the  territorial  legislature  who  died  at  Seattle,  Wash.,  on 
March  2,  while  en  route  to  Juneau  to  qualify  as  a  member  of  the 
house  of  representatives  from  the  second  judicial  division,  the  travel 
having  been  performed  from  Nome  to  Seattle,  the  first  sU>p  after 
leaving  Nome. 

"As  the  fifth  session  of  the  territorial  legislature,  to  which  he  was 
elected,  convenes  on  March  7,  no  election  will  be  held  to  fill  the 
vacancy. 

**  The  mileage  of  the  members  of  the  legislature  is  payable  from  the 
appropriation,  *  Legislative  Expenses,  Territory  of  Alaska,  1921.'  ** 
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The  basic  authority  for  payment  of  mileage,  as  embodied  in  ths 
act  creating  a  legislative  assembly  in  the  Territory  of  Alaska,  ap- 
proved August  24, 1912,  37  Stat.,  518,  is  as  follows :  I 

"That  each  menil»er  of  the  legislature  shall  be  paid  by  th.e  United  | 
States  the  sum  of  fifteen  dollars  per  day  for  each  day's  aUeinlance 
while  the  legislature  is  in  session,  and  mileage,  in  addition,  at  the  rate 
of  fifteen  cents  per  mile  for  each  mile  from  his  home  to  the  capital 
and  return  by  the  nearest  traveled  route." 

The  appropriation  referred  to  by  Gov.  Kiggs  is  contained  in  the 

act  of  May  29,  1920,  41  Stat,  674,  which  provides  for—  i 

"Legislative  expenses;  •  *  *  mileage  of  members,  $9^50;  I 
•   *   * » 

The  general  statutory  authority  for  payment  of  mileage  eztendB  | 
only  to  members  of  the  legislature,  and  appropriation  is  made  for 
mileage  only  of  members.  A  person  though  duly  elected  as  a  mem- 
ber of  the  legislature  does  not  become  such  member  in  fact  untU  be 
qualifies  and  takes  his  seat  in  the  legislature.  United  Statet  v.  lHe^' 
rieh,  126  Fed.  Bep.,  676.  Prior  to  so  qualifying  and  taking  his  seat 
his  right  to  become  such  member  is  inchoate  merely  and  capable  of 
being  defeated.  In  the  case  inquired  about  the  member  elect  having 
died  before  the  legislature  met  or  was  organized,  and  therefore  before 
it  was  possible  for  him  to  qualify  or  take  his  seat  as  a  member 
thereof,  his  inchoate  right  to  become  such  member  terminated.  He  I 
therefore  incurred  no  duties  and  acquired  no  rights  as  such  member, 
hence  no  right  to  the  mileage  provided  for  members.  j 

If  further  inquiry  be  necessary,  the  wording  of  the  basic  authority 
for  the  payment  of  mileage,  providing  for  its  payment  m  addition 
to  payment  of  per  diem  "  for  each  day's  attendance  while  the  Icfris- 
lature  is  in  session,"  sufficiently  indicates  tlie  intent  of  Con^rress  that 
the  payment  of  mileage  should  be  an  incident  to  and  dependent  upon 
actual  attendance  while  the  legislature  was  in  session.  There  having 
been  no  such  attendance  in  this  case,  the  incidental  right  to  mileage 
did  not  arise. 

The  question  presented  ia  answered  in  the  negative. 


SHUW££C££I>  AlCE&ZCAN  SEAMEN— TRAH8P0IITAII0H  TO  THE  UKITEO 

STATES. 

WhUe  a  shipwreclced  American  seaman  who  had  ahlpped  trom  a  fbrelgn  port 

has  no  vested  legal  rljjht  to  transportation  at  Government  expense  to  a 
port  In  the  T'riitod  States,  yet,  if  he  is  williiijr  t(»  aooept  sucli  trnnsi-»ortati'''n 
In  ilcn  of  1  rnnsportation  to  the  port  of  shipment,  the  place  to  which  he  is 
eulitleU  to  ba  returned  &s  a  destitute  seamau  uuUei*  t>ectiuu  4526,  itoirLscd 
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BtatatM,  and  the  ooDsalar  officer  bavtng  Jnrlsdlctloii  of  tlie  eaae  deems  It 
In  tbe  Interest  of  the  United  States,  transportation  may  be  fomlalied  to 
tbe  United  States  instead  of  to  the  port  of  shipment 

Cemptrollcr  Warwick  to  the  Secretary  of  State,  March  29,  1921: 

I  have  your  letter  of  Marcli  22  roqiiestintr  decision  whether,  under 
the  provisions  of  section  ir)2(3,  Revised  Statutes,  as  amended  by  sec- 
tion 3  of  the  act  of  December  21, 1898,  30  btat.,  755,  a  consular  officer 
is  authorized  to  pay  the  expenses  of  transportation  to  tbe  United 
States,  rather  than  to  the  port  of  shipment,  in  the  case  of  a  ship- 
wrecked seaman  who  had  shipped  in  a  foreign  port;  and  if  so, 
whether  the  destination  is  at  the  discretion  of  the  consular  officer  or 
the  election  of  the  seaman. 
The  law  in  question  reads: 

*^  In  cases  where  the  service  of  any  seaman  terminates  before  the 
period  contemplated  in  the  agreement,  bv  reason  of  the  loss  or  wreck 
of  the  yessel,  such  seaman  shall  be  entitled  to  wages  for  the  time  of 
service  prior  to  such  termination,  but  not  for  any  further  period. 
Such  seaman  shall  be  considered  :ir  a  destitute  seaman  and  shall  be 
treated  and  transported  to  port  of  shipment  as  provided  in  sections 
forty-five  hundred  and  seventy-seven,  forty-five  hundred  and  seventj'- 
eight,  and  forl^-five  hundred  and  seventy-nine  of  the  Revised  Stat- 
utes of  the  United  States." 

Sections  4577,  4578,  and  4571),  Revised  Statutes,  referred  to  in  the 
law  just  quoted,  all  relate  to  the  traiispoilation  of  seamen  to  a  pott 
in  the  United  States.  And  while  the  provision  now  under  con- 
sideration does  not  give  to  a  sliipwrccked  American  seaman  who  had 
shipped  in  a  foreip^n  port  a  vested  rijxht  to  transportation  at  Gov- 
ernment expense  to  a  port  in  the  I'nitiMl  States,  yet,  if  he  is  willing 
to  accept  such  transportation  in  lieu  of  transportation  to  the  port  r.f 
shipment  and  the  consular  ollicer  deems  it  in  the  interest  of  the 
United  States,  transi)ortation  may  be  furnished  to  the  United  States 
instead  of  to  the  port  of  siiipment  in  such  cases* 


OOABT  aVABS— ABDZTXOBAI  VAT  OT  WBBBLIOV. 

Bnltoted  men  who  served  In  the  Coast  Gunnl  dnrliifr  the  period  January  1 
to  May  17.  1020,  inclusive,  in  the  ratlnj;  of  wheelmen,  should  be  paid  for 
thnt  period  under  the  act  of  May  IS,  injo.  41  Stat,  603,  as  boatBwaln'a 
mates,  first  class.  27  Comp.  Dec.,  G2U.  modified. 

Aatlttaat  OenptroUer  Foree  to  the  Seeretaxy  of  the  Treaiiiry,  Kareli  SS,  IStl: 

1  have  your  letter  of  March  15,  1921,  requesting  reconsideration 
of       decision  of  January"  18,  1921,  27  Comp.  Dec,  G29,  as  follows: 
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reconsideration  by  you  is  requested  aa  to  that  part  of  your 
djecifiion  of  January  18,  1921,  in  which  you  state  that  enlisted  men 

who  served  in  the  Coast  Guard  during  the  period  January  1  to 
May  17,  1920,  in  the  rating  of  wheelman  are  entitled  to  the  rate  of 
pay  of  chief  boatswain's  mate  as  established  by  the  act  of  May  18, 
1920. 

**A11  enlisted  men  in  the  Coast  Ghiard  other  than  No.  1  snrfmeii, 
wheelmen,  and  surfmen  have  been  paid  increases  authorized  in  the 
act  of  Mav  18,  1920,  for  the  neriod  January  1  to  May  17,  1920, 

based  on  their  corresponding  Navy  ratings  set  forth  in  Navy  Gen- 
eral Order  No.  329.  The  act  of  May  22,  1917,  gave  enlisted  men  of 
the  Coast  Guard,  for  the  duration  of  the  war,  the  same  pay  as  that 
of  corresponding  ratings  in  the  Navy.  The  assimilation  with  cor* 
responding  Navy  ratings  set  forth  in  Navy  Gtoeral  Order  No.  889 
has  governed  the  payment  of  enlisted  men  of  the  Coast  Guard  for 
the  period  June  1, 1917,  to  May  17,  1920,  and  Navy  General  Order 
No.  3i?9  has  never  been  revoked,  nor  has  the  Secretary  of  the  Treas- 
ury ever  promulgated  an  order  setting  forth  the  ratings  in  the  Navy 
that  correspond  to  the  ratings  in  the  Coast  Guard  that  existed  prior 
to  May  18,  1920. 

"  In  your  dednon  of  January  18, 1921,  you  refer  to  General  Ordor 
No.  43,  issued  by  the  Secretary  of  the  Treasury,  and  I  beg  to  advise 
you  of  the  intent  of  that  general  order.   The  act  of  May  18,  1920, 

annulled  all  Coast  Guard  ratings  with  the  exception  or  surfman, 
and  provided  that  '  ratings  of  warrant  officers,  cnief  petty  officers, 
petty  officers,  and  other  enlisted  persons  in  the  Coast  Guard  shoula 
be  tne  same  as  in  the  Navy  •  •  Certain  ratings  having  thus 
been  provided  for  the  Coast  Guard,  it  became  necessary,  as  an  ad- 
ministrative act,  to  place  the  enlisted  men  of  the  Coast  Guard  in  these 
ratings^  gi^^  due  consideration  to  previous  experience  and  length 
of  service.  Tnis  was  effected  by  General  Order  No.  43.  It  was  not 
the  purpose  in  that  general  order  to  specify  what  were  deemed  to  he 
corresponding  ratings  in  the  Navy,  but  to  take  the  ratings  according 
the  Coast  Guard  by  the  act  of  May  18, 1920,  and  fill  them  m  an  appro- 
priate manner  fnm  the  enlisted  personnel  at  hand.  This  mvolved 
certain -promotions ;  for  example,  it  was  deemed  appropriate  that  a 
wheelman  with  three  years'  service  or  more  as  wheelman  should  be 
promoted  to  tlie  rating  of  chief  boatswain's  mat«,.  and  that  a  signal 
quartermaster  with  three  years'  service  or  more  as  signal  quarter- 
master should  be  promot^'d  to  chief  quartermaster.  It  was  not  the 
purpose  that  Coast  Guard  General  Order  No.  43  should  annul  or 
conflict  in  any  way  with  Navy  (General  Order  No.  829. 

In  the  light  of  your  decision  of  January  18, 1921,  it  would  seem 
that,  should  enlisted  men  who  served  as  wheelmen  for  the  petM 
January  1  to  May  17,  1920  (having  less  than  throe  years'  service  in 
that  rating),  be  paid  increased  pay  for  that  period  at  the  rate  of  pay 
of  boatswain's  mate,  first  class,  authorized  by  the  act  of  May  18, 
1920,  and  should  enlisted  men  who  served  as  wheelmen  for  the  period 
January  1  to  May  17, 1920  (having  had  three  years'  service  or  more 
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in  that  rating),  be  paid  increased  pay  for  that  period  at  the  rate  of 

pay  of  chief  boatswain's  mate,  authorized  by  the  act  of  May  18,  1920. 
the  ratings  of  boatswain's  mate,  tirst  class,  and  chief  boatswain's 
mate,  bein^  the  rating  established  in  Coast  (luard  General  Order 
No.  43,  for  those  enlisted  men  who  had,  respectively,  leiis  than  three 
years'  service  as  wheelman,  and  three  years'  sendee  or  more  as  wheel- 
man, it  would  be  necessary  to  adjust  the  pay  accounts  of  all  other 
enlisted  men  in  the  Coast  Guard,  with  the  exception  of  No.  1  surf- 
men,  and  surf  men  for  the  period  January  1  to  ^lay  17,  1920,  by  pay- 
ing them  for  that  period  for  the  difference  between  the  rates  of  nay 
of  the  corresponding  ratin'^s  estal)lished  by  Navy  General  Order  No. 
329,  and  the  rates  oi  pav  oi  the  ratings  in  which  they  were  placed  by 
Coast  Gkiard  Gcaiemf  Order  No.  48." 

The  whole  tenor  of  the  act  of  May  18,  1920,  in  respect  to  the  pay 
of  officers  and  men  is  that  the  increases  authorized  therein  should 
commence  with  January  1,  1920,  Unquestionably  it  was  the  inten- 
tion of  Congress  that  every  man  in  the  service  (including  Coast 
Guard  service)  should  have  the  benefit  of  the  increases  from  that 
date,  and  the  decision  of  January  18,  1921.  was  based  on  that  fact. 
The  classes  of  men  considered  therein  were  those  who  had  no  corre- 
sponding rating  in  the  Navy  as  prescribed  in  Navy  General  Order 
No.  329  of  October  10,  1917. 

The  act  of  May  18,  1920,  prescribed  no  increases  of  pay  for  dis- 
tinctly Coast  Guard  ratings  except  in  case  of  surfman.  For  other 
ratings  the  increase  must  come  by  assimilation  to  the  Navy  ratings. 
The  theory  of  the  decision  of  January  18,  1921,  was  that  the  new 
ratings  given  No.  1  surfman  and  wheelman  by  General  Order  43  were 
their  actual  corresponding  Navy  ratings  and  therefore  the  ratings  on 
which  the  increased  pay  would  have  been  adjusted  had  corresponding 
ratings  been  prescribed  therefor  as  for  the  other  Coast  Guard 
ratings.  That  decision  does  not  hold  that  men  who  held,  during  the 
period  January  1  to  May  17,  ld20,  a  rating  for  which  there  was  a 
corresponding  Navy  rating,  as  prescribed  by  Navy  General  Order 
329,  and  who,  by  Coast  Guard  General  Order  43,  were  given  a  new 
and  higher  rating  on  May  18,  1920,  are  entitled  to  the  pay  of  such 
rating  prior  to  May  18, 1920.  Prior  to  May  18, 1920,  such  men  were 
entitled  to  increased  pay  based  on  their  corresponding  Navy  rating. 

In  authorizing  the  pay  of  chief  boatswain's  mates  to  certain  wheel* 
men  during  the  period  January  1  to  May  17, 1920,  inclusive,  the  fact 
was  overlooked  that  no  chief  petty  officers  were  authorized  during 
this  period  in  the  Coast  Guard.  All  wheelmen  prior  to  May  18, 1920, 
had  the  same  .base  pay,  and  accordingly  I  am  of  opinion  that  all 
wheelmen  should,  during  the  period  of  January  1  to  May  IT,  1920, 
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incliisive,  be  paid  under  the  act  of  May  18,  1920,  as  boatswain's 
mates,  first  class.  To  this  extent  only  is  the  decision  of  January  18, 
1921,  modified. 

You  are,  however,  advised  that  the  decision  of  January  18, 1981, 
does  not  authorize  payment  of  differences  between  the  rates  of  pay 
of  corresponding  ratings  established  by  Navy  General  Order  829  and 
the  rates  of  pay  of  the  ratings  established  by  Coast  Gruard  Order  43 
for  the  period  January  1  to  May  17, 1920. 


TBIVTnrO  OVLT  PASTLT  VOB  THB  OOVBBnBBT. 

Where  the  rule  or  established  practice  of  a  court  requiree  the  clerk  of  coart 

to  print  the  record  In  all  casos  coniln^;  up  on  cross  appeals,  charglntr  one- 
half  of  the  cost  to  the  Govornnieiit  and  one-half  to  the  other  i>:irty.  the  priut- 
ing  is  not  for  the  Government  exclusively,  and  tlierefore  need  not  be  doue 
at  the  Government  Printing  Office. 

Comptroller  Warwick  to  the  Attomoy  Oeaeral,  Mardh  19,  IMl: 

I  have  your  letter  of  March  17, 1^1,  as  follows : 

"  There  is  enclosed  herewith  a  voucher  in  favor  of  Juild  &  Det- 
weiler,  Inc.,  Washington,  D.  C,  amounting  to  $102,  covering  one-half 
of  the  cost  of  printing  thirty  copies  of  the  record  in  the  case  of  Rubhtr 
Aasodatum  of  America  et  al.  v.  United  States  (cross  appeals) .  These 
records  are  for  use  in  the  Court  of  Customs  Appeals,  Washington, 
B.C. 

"  The  Assistant  Attorney  Cieneral  liavin*^  charge  of  customs  mat- 
ters. New  York  City,  in  transmitting  said  voucher,  made  the  follow- 
ing statement: 

^  'As  ^rou  know,  ordinarily  our  records  are  printed  at  the  Govern- 
ment Printing  Office ;  but  where  there  are  cross  appeals  and  the  ex- 
pense of  the  printing  of  the  transcripts  is  chargeable  partly  against 

the  importers  and  partly  against  the  Government,  we  are  not  per- 
mitted to  have  tlie  transcripts  printed  at  the  Government  Prinlirijr 
Ollii  e.  The  voucher  of  Judd  &  Detweiler,  Inc.,  for  $102  covers  a 
case  of  that  sort.  The  printing  was  done  by  the  clerk  of  the  court 
under  his  contract,  one--half  being  chargeable  against  the  Goyem- 
ment' 

Section  11  of  the  act  of  Congress  approved  March  1,  1919,  40 

Stat..  1270,  provides,  in  part,  as  follows: 

That  on  and  after  July  1,  1919,  all  printing,  l)in(lin«:.  and  bliink- 
book  work  for  Congress,  the  Executive  Office,  the  judiciary,  and  every 
executive  department,  independent  office,  and  establishment  of  the 
Government,  shall  be  done  at  the  Government  Printing  Office^  except 
such  classes  of  work  as  shall  be  deemed  by  the  Joint  Conunittee  on 
Printing  to  be  urgent  or  necessary  to  have  done  elsewhere  than  in  the 
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District  of  Columbia  for  the  exclusive  use  of  any  field  service  outside 
of  said  District' 

^  The  question  arises  whether  the  statute  above  quoted  oontemplates 
that  printing  the  cost  of  which  is  not  pavable  whoIW  by  the  Govern- 
ment must  be  done  at  the  C^overnment  Printing  Office.   In  this  con- 

ner-tion.  it  may  be  stated  that  at  an  informal  conference  with  a  rep- 
rcscntativo  of  the  Joint  Committee  on  Printin<;  the  view  was  ex- 
pressed by  that  representative  that  the  act  did  not  contemplate  that 
printing,  under  such  circumstances,  is  required  to  be  done  at  the  Gov- 
ernment Printing  Office. 
*^  Your  decision  in  the  matter  is  respectfullj  requested." 

I  understand  from  the  statement  of  the  Assistant  Attorney  Gen- 
eral that  the  rule  or  established  practice  of  the  court  requires  the 
clerk  of  the  court  to  print  the  record  an  all  cases  coming  up  on  cross 
appeals,  char<;in<:  one-half  of  the  cost  of  printing  to  the  Government 
and  one-half  to  the  other  party. 

If  such  is  the  fact,  payment  of  the  voucher  is  authorized.  Such 
printinpr  not  I  ving  print in<r  for  the  Government  exclusively,  the  rule 
or  practice  is  not  in  conflict  with  the  act  of  March  1,  1919,  quoted  in 
your  submission. 


IHOBSASBS  AMD  eBATUXTIBS  ITPOIT  TBAVIVBB  TO  TMVLUL  9ATI  V&OX 

VAVAL  BSSBBYX  VOBOZ. 

The  act  of  July  ll,  lOlO,  41  Stat..  139.  providing  certain  additional  i»ny  and 
gratuities  for  enrolled  men  of  ihr  Naval  Reserve  Force,  having  performed 
active  duty  during  the  war  either  In  the  Regular  Navy  or  the  Reserve, 
who  are  transferred  to  the  Regular  Navy  to  serve  the  nneziilred  period 
of  their  enroUment,  applies  only  to  reservists  who  had  the  status  of 
**  enrolled  men  "  at  the  time  of  the  passage  of  the  law ;  therefore  honorable* 
discharge  Bratuity.  continuous-service  pay,  and  additional  pay  under  (len- 
eral  (Jrder  No,  34  an-  not  payal)Ie  on  trati^ft'rs  \o  the  Hejrular  Navy  from 
an  enrollment  iu  the  Naval  Reserve  Furce  eatereU  iutu  sul>sequeat  to 
July  11,  1919. 

Oeolsioa  hy  Oomptroller  Warwiek,  Xareh  99»  1991: 

The  Auditor  for  the  Navy  Department  submitted  his  decision  of 
February  10, 1921,  as  follows: 

"  I  have  to  report  for  approval,  disapproval,  or  modification  the 
following  decision  construing  the  act  oi  July  11, 1919,  41  Stat.,  139, 
with  remence  to  payments  appearin<y  in  accounts  of  disbursing 
officers  on  file  in  this  office  for  setth dh  nt.  The  xoUowing  cases  fur- 
nish an  example  of  the  questions  that  have  arisen : 

"  John  Arnold  Waldron,  SClo,  enrolled  in  the  National  Naval 
Volunteers  April  13,  1917.  transferred  to  the  Naval  Reserve  Force 
as  of  July  1)  1918,  on  active  duty  to  August  4,  li)19,  discharged  April 
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12,  1920,  reenroUed  May  13,  1920,  at  Navy  recruiting  station, 
Brooklyn,  New  York,  ana  was  tranaf erred  to  the  "Rfgnl^r  Navy  on 
the  same  date. 

"Thomas  Cassidy,  chief  yeoman,  enlisted  in  the  Regular  Navy 

October  i29,  1915,  received  an  ordinarv  discharge  October  28,  1919. 
Enrolled  in  the  Naval  Reserve  P'orce  I^ebruary  9,  1920,  relieved  from 
active  duty  the  same  day.  transferred  to  the  Kegular  Na^-y  at  the 
Nayy  recruiting  station,  Buffalo,  New  York,  June  24,  1920. 

*<Both  of  these  men  were  paid  honorable-discharge  gratuity  on 
the  date  of  their  transfer  to  the  Kegular  NavY  by  the  recruiting 
officer  making  the  transfer.  Waldron's  monthly  rate  of  pay  was 
increased  $1.50  on  account  of  continuous  service,  and  $5.50  under 
General  Order  34,  as  shown  by  the  pay  rolls  of  the  Fleet  Supply 
Base,  Brooklyn,  New  York,  for  the  first  quarter,  1921.  Cassidv  re- 
ceived similar  increases,  as  shown  by  the  pay  rolls  of  the  U.  S.  S. 
AsheviUe  for  the  first  quarter,  1921. 


That  part  of  the  act  of  July  11, 1919,  41  Stat,  189,  under  eon- 


"*  Enrolled  men  of  the  Naval  Reserve  Force  and  of  the  Marine 
Corps  Reserve,  other  than  commissioned  and  warrant  officers,  who 
have  performed  active  duty  during  the  war,  may,  upon  their  own 
application,  be  transferred  to  the  Regular  Navy  and  Marine  Corpe, 
rei^>ectively,  to  serve  the  unexpired  iiacm  of  theur  enrollment  in  snch 
ratmg  or  rank  as  they  may  be  found  qualified  under  such  regula- 
tions as  the  Secretary  of  the  Navy  may  prescribe:  Provided,  Thit 
men  so  transferred  shall  have  at  least  one  year  to  serve  in  the  Reg^i- 
lar  Navy  or  Marine  Corps  before  the  expiration  of  their  current 
enlistment:  Provided  further^  That  such  transfers  may  not  be  made 
in  excess  of  the  authorized  enlisted  strength  of  the  Navy  or  Marine 
Corps:  Provided  further ^  That  enrolled  men  so  transferred  shtU 
be  entitled  to  and  receive  the  same  pay,  rights,  privileges,  and  alloir- 
ances  in  all  respects  as  now  provided  by  existing  law  for  men  regu- 
larly discharged  and  reenlisted  immediately  upon  expiration  of  their 
full  four-year  enlistment  in  the  Regular  Navy  or  Marine  Corps.' 

"  The  questions  presented  are  as  follows : 

"  1.  Whetlier  honorable-disrharcre  f^ratuity,  continuous-service  pay, 
and  additional  pay  under  (reneral  Order  34,  pav  and  allowances 
granted  by  the  above  act  as  construed  in  26  Comp.  l)ec.,  33,  should  be 
allowed  on  transfer  to  the  Regular  Navy  from  an  enrollment  entered 
into  subsequent  to  July  11, 1919, 

2.  Whether  a  transfeor  on  date  of  enrollment  constitutes  a  transfer 
'  to  serve  the  unexpired  term  of  their  enrollment,'  within  the  meaning 
of  the  pay  and  allowance  provisions  of  the  act. 

"3.  Whether  the  'active  duty  during  the  war'  required  by  the  art 
is  limited  to  reserve  service  only,  rendered  prior  to  its  passage,  as 
distinguished  from  service  in  the  Regular  Navy. 

"The  act  provides  for  the  transfer  of  *  enrolled  men  •  •  • 
who  have  performed  active  dutj  during  the  war'  and  who  ^diall 
have  at  least  one  year  to  serve  in  the  Regular  Navy  or  Marine  Corps 
before  the  expiration  of  their  current  enlistment'  The  luiguage  of 
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the  act  indicates  that  Congress  was  l^j;iBlating  for  reservists  who  had 
the  status  of  *  enrolled  men'  at  the  time  of  the  passa^  of  the  law: 

it  authorizes  the  transfer  *upon  their  own  application,'  providea 
they  shall  have  at  least  one  year  to  serve  in  the  Regular  I^avy  or 
Marine  Corps  before  the  expiration  of  their  current  enlistment.  I 
am  therefore  of  the  opinion  that  the  increased  pay  and  allowances  as 
granted  by  the  act  are  not  authorized  for  transfers  from  enrollments  . 
entered  into  subsequent  to  its  passage. 

Regarding  the  question  as  to  Aether  a  transfer  to  the  Regular 
Navy  or  Marine  Corps  on  the  date  of  enrollment  confers  the  benefits 
granted  by  the  act,  since  it  is  said  in  26  Comp.  Dec.,  page  34,  that  the 
law  '  shows  conclusively  by  its  terms  that  a  man  can  not  serve  a  full 
enlistment  period  after  transfer,'  I  am  of  the  opinion  that  a  transfer 
on  date  of  enrollment  does  not  confer  the  benefits  granted  to  men 
regularly  discharged  and  reenlisted  immediately  upon  expiration  of 
their  full  four^year  enlistment  in  the  Regular  Navv  or  Marine  Corps. 

**The  law  authorizes  the  transfer  of  *  enrol  led  men  *  •  • 
who  have  performed  active  duty  during  the  war.'  It  seems  clear 
that  the  active  duty  entitling  tne  men  to  the  right  to  transfer  is 
active  duty  that  hacl  been  performed  when  the  law  was  enacted  and 
not  active  duty  that  may  thereafter  be  performed.  Whether  the  law 
covers  active  duty  both  in  the  reserve  and  the  regular  service  is  not 
dear,  but  since  it  appean^  to  be  the  intention  of  the  law  to  obtain 
for  the  Regular  Navy  those  members  of  the  Naval  Reserve  Force 
who  had  performed  active  duty,  I  am  of  the  opinion  that  only  active 
duty  in  the  Naval  Reserve  Force  is  covered  by  the  law." 

The  auditor's  construction  that  the  active  duty  entitling  a  reservist 
to  the  right  to  transfer  is  only  active  duty  in  the  Naval  Reserve  Force 
is  not  strictly  correct.  Any  active  service  in  the  Navy  during  the 
war  by  a  person  enrolled  in  an  enlisted  rating  in  the  Naval  Roserve 
Force  on  July  11,  1919,  would  qualify  such  member  to  transfer  to 
ihe  Regular  Navy  under  the  act  of  that  date. 

As  thus  modified  the  auditor^s  decision  is  approved. 


coHTnrgoirs-SEBVicE  fat  and  pay  undeb  oeheeal  oedee  no.  m— 

BtoHflfeed  BMB  «f  llie  Navy  are  not  entitled  to  credit  for  prior  senrloe  In  tbo 
Marine  Corps  in  computiiig  continoona  sai  ylce  pay  and  addltlimal  pay  under 
General  Order  Na  81 

Sedsion  by  Comptroller  Warwick,  March  29,  1921: 

Alexander  Fraser,  chief  yeoman,  United  States  Navy,  applied  May 
22,  1920,  for  revision  of  the  action  of  the  Auditor  for  tlie  Navy  De- 
partment in  disallowing  by  settlement  certificate  No.  13195,  dated 
April  8,  1920,  his  claim  for  continuous-service  pay  from  December 


uiyiiized  by  Google 


846 


DECISIONS  OF  THB  CX>MPTBOIJLEB. 


1, 1915,  to  March  31, 1919,  as  based  on  previotls  service  in  the  Mum 
Corps.  In  the  same  settlement  the  auditor  allowed  $362  as  pay  under 
General  Order  No.  34,  1906,  from  December  1,  1915,  to  March  31, 
1919,  deducting  therefrom  the  amoimt  of  continuous-service  ptj 
previously  credited  on  the  pay  rolls. 

The  auditor  made  the  allowance  for  pay  under  General  Order  No. 
34,  apparently  on  authority  of  a  decision  of  this  office  dated  February 
2,  1918,  to  a  disbursing  officer,  wherein  it  was  held  that  sucli  pay- 
ment was  authorized  in  the  Navy  for  service  theretofore  rendered 
in  the  Marine  Corps. 

Subject  to  limitations  and  exceptions  by  special  statutes,  the  pay 
of  the  Marine  Corps  is  fixed  by  section  1612,  Revised  Statutes,  and 
is  the  same  as  for  the  Infantry  of  the  Army.  Under  this  provision 
of  law,  continuous  service  as  authorized  for  the  Army  is  paid  in  the 
Marine  Corps.  Service  in  the  Army  is  counted  for  continuous  serv- 
ice in  the  Marine  Corps,  and  vice  versa.  2G  Comp.  Dec,  721).  How- 
ever, no  credit  is  or  has  been  allowed  in  the  Navy  for  service  in  tlie 
Army,  and  until  the  decision  of  February  2,  1918,  no  credit  wiis 
allowed  to  enlisted  men  of  the  Navy  for  service  in  the  Marine  Corps, 
except  where  a  different  hoMinrr  was  warranted  in  the  coiistruclion 
of  certain  statutes  not  involved  in  this  case. 

To  allow,  for  service  in  the  Marine  Corps,  continuous-service  pay 
and  pay  under  (Treneral  Order  Xo.  34,  authorized  for  enlistcMl  men  of 
the  Navy  and  for  service  in  the  Navy,  is  to  place  a  premium  on  serv- 
ice in  the  Marine  Corps  as  a^^ainst  service  in  the  Army  or  Navy  not 
authorized  or  contemplated  by  Iaw\ 

A  man  with  previous  service  in  the  Navy  could  not  enunt  that  serv- 
ice, prior  to  June  4,  1J>20,  in  the  Marine  Corps  or  in  the  Army,  nor 
could  a  man  in  the  Army  count  his  previous  service  in  the  Naw  for 
continuous-service  pay  as  distinguished  from  longevity  now  author- 
ized for  the  Army  and  the  Marine  Corps. 

As  was  said  in  a  late  case  and  under  a  different  law  not  applicable 
in  the  present  case,  27  Comp.  Dec.,  170,  the  increased  pay  for  reen- 
listment  is  intended  as  an  inducement  to  encourage  reenlistment  in 
the  same  branch  of  the  service.  One  branch  of  the  military  service 
should  not  be  singled  out  for  more  liberal  treatment  than  the  others 
unless  the  laws  plainly  so  require.  In  the  present  case  this  is  not 
true,  and  the  holding  of  February  2, 1918,  constitutes  a  reversal  of 
practice  existing  since  continuous-service  pay  and  pay  under  General 
Order  No.  34  were  authorized  for  service  in  the  Navy. 

For  these  reasons  the  auditor's  action  in  disallowing  credit  for  con- 
tinuous-service pay  is  affirmed  and  his  action  in  allowing  $352  pay 
vnder  General  Order  No.  34  is  reversed. 
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Payments  heretofore  made  by  disbursing  officers  under  authority 
of  the  decision  of  February  2, 1918,  will  not  be  disturbed. 


XnXlFOBM  OBAIUITY— HAYAL  ESSE&YE  FOKCE* 

The  act  of  July  1, 1918,  40  Stat.  711,  and  regalatioiia  iMoed  pursoaat  thereto^ 
I»roTtdltig  tbat  the  anlfonn  gratuity  of  enrolled  men  of  the  Naral  Reeerve 
Force  in  time  of  war  or  enier;jency  shall  be  the  same  as  preecrlhed  for 

enlisted  men  <>f  the  Ko^jnlar  Navy,  and  In  time  of  pence  at  rat»'S  prescribed 
by  the  Secrt-tary  of  the  Navy,  are  limited  to  men  on  active  duty  in  time 
of  war  and  peace,  and  in  no  way  affect  the  amount  of  uniform  ^'ratuity 
of  enrolled  men  for  training  duty,  which  is  fixed  by  the  act  uf  August  '2^, 
1016,  80  Stat,  080,  at  |80  daring  each  period  of  enroUment 

AMlttaat  Oomptreller  Toree  to  the  Seeretery  of  the  Bvrj,  Xardi  80,  lOtl: 

I  have  your  letter  of  March  10, 1921,  requesting  decision  whether 
the  Navy  allotment  officer  is  authorized  to  reimburse  Thomas  F. 
milea,  diief  electrician  (R),  United  States  Naval  Beserve  Force, 
for  cost  of  uniform  clothing  under  the  act  of  July  1,  1918,  40  Stat, 
711,  and  Bureau  of  Navigation  Circular  Letter  No.  62-20,  dated 
November  24, 1020. 

The  act  of  July  1, 1918,  provides: 

"That  the  uniform  gratuity  for  members,  other  than  oflicers,  of 
each  class  of  the  Naval  Beserve  Force  shall  be  the  same  as  that  pre- 
scribed for  enlisted  men  of  the  Navy,  but  in  time  of  peace  the  Secre- 
tary of  the  Navy  shall  prescribe  the  portion  of  the  clothing  gratuity 
to  be  issued  to  such  members,  other  than  officers,  of  the  Naval  reserve 
Force." 

Circular  letter  of  November  24, 1020,  provides,  in  part,  as  foUows: 

•  •••••• 

"(b)  Men  enrolling  or  reenroUing  in  the  Naval  Beserve  Force 
or  who  have  enrolled  or  reenrolled  since  Jan.  Ij  1919,  shall  be  credited 
with  a  clothing  gratuity  of  $100.  This  credit  shall  be  made  upon 
reporting  for  the  first  drill.  The  credit  shall  be  entered  in  the 
enrollment  record  and  the  value  of  all  clothing  and  small  store  issues 
shall  l)e  ciiarged  against  the  credit  so  entered  until  the  full  amount 
has  been  utilized.  Thereafter  clothing  and  small  stores  will  only 
be  sold  for  cash  or  as  a  charge  to  be  made  on  the  pay  roll  if  the 
reserviBt  is  on  active  duty. 

"(c)  The  credit  for  uniform  gratuity  shall  be  $100  only  until  such 
time  as  peace  is  formally  declared;  thereafter  it  shall  be  $50  for  each 
term  of  enrollment  during  peace. 

•  *  •  •  e  •  4r 

"(f)  Chief  petty  officers  may  order  uniforms  from  the  Fleet  Sup- 
ply Base,  Brooklyn,  N.  Y.,  the  invoices  being  sent  to  the  oomman- 
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dniit  of  the  naval  district  for  necessary  receipt  The  amonnt  shall  be 
entered  in  the  service  record  in  the  same  manner  as  clothing  for  other 
enlisted  (enrolled)  men.  In  case  it  is  not  practicable  to  obtain  uni- 
forms  for  chief  petty  officers  from  the  Fleet  Supply  Base,  they  may 
/  be  purchased  from  outside  sources  and  receipted  bills,  after  approval 
by  the  commandant  of  the  naval  district,  shall  be  sent  to  the  Navy 
allotment  officer,  who  will  immediately  make  reimbursement.  The 
oommandant  of  tiie  naval  district  in  rorwardinff  the  receipted  bills 
to  the  Navy  allotment  officer  shall  inform  that  Acer  of  the  amount 
due  on  the  clothing  gratuity  in  order  that  overpayment  may  be 
avoided." 

It  appears  that  Millea  enrolled  in  class  IB  Fleet  Naval  Beserfe 
Force,  December  13, 1920,  and  that  he  has  performed  no  duty  during 
his  correUt  enrollment  except  to  attend  the  required  drills.  The  ques- 
tion 18  whether  by  reason  of  attendance  on  drills  he  is  entitled  to 
$100  clothing  gratuity. 

In  decision  dated  October  4, 1918,  25  Comp.  Dec,  281,  relative  to 
the  provision  in  the  act  of  July  1,  1918,  quoted  above,  it  was  held 
that  enrolled  members  of  the  Naval  Reserve  Force  upon  first  report- 
ing for  active  service  in  time  of  war  are  entitled  to  gratuitous  issue  of 
uniforms  not  to  exceed  $100,  the  amount  allowed  enlisted  men  of  the 
Navy  in  their  first  enrollment.  In  decision  dated  JuAe  11,  1920,  26 
Comp.  Dec,  1010,  it  is  stated  that— 

"  While  the  act  of  July  1. 1918,  increases  the  uniform  gratuity  over 
that  provided  by  the  act  or  August  29,  1916,  so  as  to  entitle  enrolled 
members,  other  than  officers,  to  a  uniform  gratuity  of  $100, 1  do  not 
construe  the  provisions  of  the  latter  act  to  in  any  way  repeal  the  pro- 
vision of  the  act  of  August  29,  1916,  providing  under  what  condi- 
tions the  gratuity  is  payable.  The  provision  of  the  act  of  July  1. 
1918,  ^  shall  be  the  same  as  prescribed  for  enlisted  men  of  the  Navy^ 
relates  only  to  the  amount  of  the  gratuity." 

Therefore  it  appears  that  the  effect  of  the  act  of  July  1, 1918,  did 
not  change  the  conditions  under  which  members  of  the  Naval  Beserfe 
Force  became  entitled  to  uniform  gratuity  but  simply  increased  the 
amount  of  the  gratuity  accruing  to  enrolled  members,  other  than  offi- 
cers, when  first  reporting  for  active  duty  in  time  of  war  or  national 
emergency,  and  that  the  conditiims  under  which  a  right  to  such  gra- 
tuity accrues  and  the  amount  that  accrues  (except  for  active  duty 
other  than  for  training  purposes)  remain  as  provided  in  the  act  of 
August  29,  1916.  That  act  provided  uniform  gratuity  credit  upoL 
first  reporting  for  two  kinds  of  service — "  active  service  for  train- 
ing "  and  "  active  service  in  time  of  war  or  national  emergency." 
The  amount  provided  upon  reporting  for  training  is  $30  for  men 
and  $50  for  officers.  In  decision  dated  February  8, 1921^  2T  Coup. 
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Dec.,  689,  it  was  held  that  right  to  such  amounts  accrued  upon  first 
reporting  for  drills,  such  being  a  part  of  the  training  service. 

Accordingly,  you  are  advised  that  in  the  specific  case  presented 
Millea,  not  having  been  called  to  active  duty  other  than  for  purposes 
of  training,  is  entitled  only  to  the  $30  clothing  gratuity  provided  in 
the  act  of  August  29, 1916,  for  men  when  first  reporting  for  training 
duty. 


BBCLAKATZOH  TTOD. 

* 

Hie  Intentloii  ot  Oongren  as  expressed  In  the  act  of  Jane  12, 1017, 40  Stat,  140, 
and  other  acts*  to  except  '*  repayments  of  construction  and  operation  and 

maintenance  charpos  "  from  the  retpiirement  tiiat  moneys  refunded  or  re- 
ceived in  coiniectioii  with  oi)erations  under  the  reclamation  laws  shall  be  a 
credit  to  the  appropriation  for  the  project  or  operation  from  or  on  account 
of  which  the  ooltoctioii  Is  made  and  avallahle  for  direct  expenditure  withoot 
farther  appropnatlon  bj  Oongreis,  may  not  be  defeated  bj  admintetratlTe 
action  authorizing  payments  of  operation  or  maintenance  charges  in  ad* 
vance,  thus  maltinj;  tiiem  "receipts  "  Instead  of  "  repayments."  but  all  mon- 
eys in  the  reclamation  fund  arising  from  operati(»n  and  maintenance  charges, 
regardless  of  tlie  date  of  payment  or  colle<'tion,  can  be  available  for  ex- 
penditure only  when  appropriated  by  Ck)ngress. 

Comptroller  Warwick  to  the  Secretary  of  the  Interior,  April  2,  1801:  . 

I  have  received  your  letter  of  March  23, 1921,  as  follows : 

"  Section  6  of  the  act  of  August  18,  1914,  88  Stat,  688,  provides, 
relative  to  the  fixing  of  annual  water  charges  upon  Federal  irrigation 

projects,  as  follows : 

"  *  That  all  operation  and  maintenance  charges  shall  boconio  due 
and  payable  ou  the  date  iuLed  for  each  project  by  the  Secretary  of 
the  Interior,   •   •  V 

It  is  the  practice  of  the  department  lo  issue  formal  public  notices 
announcing  these  annual  charges.  Our  general  rule  is  to  estimate  at 
the  beginnmg  of  the  irrigation  season  the  cost  of  operating  and  main- 
taining: the  project  for  that  season  and  fix  a  charnre  in  accordance 
with  such  estimate,  the  same  heinjir  made  ])ayahle,  as  a  rule,  on  March 
1  following?  the  end  of  the  irrigation  season.  However,  (liere  appears 
to  be  no  provision  of  law  forbidding  the  collection  of  charges  in  ad- 
vance, and  this  is  oontemj^lated  by  public  notice  of  February  15, 1921, 
issued  for  the  Boise  Project,  Idaho-Orerron.  for  the  purpose  of  col- 
lect i n ir  in  advance  as  an  operation  and  maintenance  charge  about 
$135,(X)0  annually,  the  same  to  be  utilized  for  drainajjo  purposes  on 
that  project.  A  printed  cop^  of  said  public  notice  announcing  these 
chari^es  is  inclosed. 

The  sundry  civil  appropriation  act  of  June  12,  1917,  40  Stat., 
149,  provides  in  part  as  follows: 

^  ^AU  moneys  neretofore  or  hereafter  refunded  or  received  in  con- 
nectfon  with  operations  under  the  reclamation  law.  except  repay- 
ments of  construction  and  operation  and  maintenance  char<res,  shall 
be  a  credit  to  the  a])propi'iation  for  tlie  project  or  operation  from  or 
on  account  of  which  the  collection  is  made  and  shall  be  available  for 
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expenditure  in  like  manner  as  if  said  sum  had  been  specifically  ap- 
propriated for  said  project  or  operation.' 

"Tlie  sundry  civil  appropriation  act  of  March  4,  1921,  41  Stat, 
1404,  provides  in  part  as  follows : 

'All  moneys  hereafter  received  from  any  State,  municipality,  cor- 
poration, association,  firm,  district,  or  individual  for  investigations, 
surveys,  construction  work,  or  any  other  development  work  incident 
thereto  involving  operation^  similar  to  those  provided  for  by  the 
reclamation  law  shall  be  coveretl  into  the  reclamation  fund  and  shall 
be  available  for  expenditure  for  the  ])urposes  for  which  contributed 
in  like  manner  as  if  said  sums  had  been  specifically  appropriated  for 
said  purposes; ' 

"  Question  has  arisen  as  to  whether,  under  the  law  above  quoted, 
the  moneys  paid  to  the  United  States  under  said  public  notice  of  I 
February  15,  1921,  will  be  available  for  expenditure  by  the  United 
States  for  drainage  purposes  on  the  Boise  project  in  like  manner  as 
if  said  moneys  had  been  specifically  appropriated,  and  your  decision 
upon  this  point  is  requested." 

Accompanying  your  letter  is  the  following  printed  notice : 

"(No.  6.) 

"  Public  Notice, 

boise  fbojeot,  maho-oregon. 

"  Department  or  the  Interior, 
'*  Washington^  D.      Fehruanj  15,  mi. 

AwMUil  operation  and  mcdnterumce  cha/rge  for  drahwge. — In 
pursuance  of  section  4  of  the  national  reclamation  act  of  June  17. 
1902.  32  Stat.,  388,  and  of  acts  amendatory  thereof  or  supplementary 
thereto,  particularly  the  extension  act  of  August  13,  1914,  38  Stat, 
686,  announcement  is  hereby  made  that  the  annual  operation  and 
maintenance  charge  for  the  irrigation  season  of  1921  and  until  further 
notice  against  all  lands  of  the  Boise  project  under  public  notice  (ex- 
cept the  one  thousand  eight  hundred  (1,800)  acres,  more  or  less,  in  the 
State  of  Oregon)  shall  be  divided  into  two  parts: 

"(r/)  A  regular  operation  and  maintenance  charge  is  to  be  here- 
after announced  in  the  usual  manner  to  cover  all  costs  of  operation 
and  maintenance  other  than  drainage. 

A  special  operation  and  maintenance  charge  for  drainage  pu^ 
poses  of  one  dollar  ($1.00)  per  irrigable  acre  per  year  until  fiirtber 
notice,  to  become  due  and  payable  fifty  (r>Oc.)  cents  per  irrigable 
acre  on  April  1,  U>lM,  and  fifty  (50o.)  cents  per  irrigable  acre  OD 
October  1,  1921,  and  fifty  (50c.)  cents  per  irrigable  acre  on  March 
1st  and  October  1st  of  each  year  thereafter  until  furtlun-  notice,  the 
money  received  from  such  special  operation  and  maintenance  char^ 
to  be  used,  after  the  same  has  been  paid  in  to  the  United  States,  m 
proyiding  drainage  on  the  Boise  project  to  minimize  or  prevMit  as  ] 
far  as  possible  the  swamping  and  water- lodging  of  the  lower  lymg 
lands  of  the  project  by  seepage  from  the  irrigation  of  the  higher 
lands  and  by  seepage  from  the  irrigation  system  of  the  projtvt.  to 
lessen  the  damage  which  would  oilier  wise  result  from  the  operatioo 
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of  said  ranal  system,  and  to  maintain  the  irri^abilit}'  of  the  lands 
of  the  project,  said  drainage  charge  to  be  considered  a  part  of  the 
luinimum  operation  and  maintenance  charge  per  irrigable  acre,  the 
remainder  of  said  minimum  charge  per  acre  and  all  cbArges  per  acre- 
foot  of  water  used  in  excess  of  the  amounts  of  water  allowed  for  sudi 
minimum  charge  to  be  hereafter  announced  and  determined  by  public 
notices  to  be  hereafter  issued  from  time  to  time. 

"John  Barton  Payne,  • 
"  Secretary  of  the  Interior/* 

The  proposed  charge,  being  collected  for  purposes  of  operation  and 
maintenance,  is  manifestly  not  within  the  denotation  of  the  term 

moneys  •  •  •  received  •  *  *  for  investigations)  surveys, 
<*on8truction  work,  or  any  other  development  work  *  *  and  is 
therefore  not  affected  by  the  provision  last  quoted  in  your  letter 
from  the  act  of  March  4, 1921, 41  Stat.,  1404. 

As  an  operation  and  maintenance  charge,^  however,  it  is  within 
the  general  purview  of  the  provision  of  the  act  of  June  12, 1917,  40 
Stat,  149,  which  you  quote,  and  if  within  the  exception  therein 
moneys  arising  from  this  source  are  not  available  for  expenditure 
without  specific  appropriation  by  Congress,  as  provided  by  section  16 
of  the  act  of  August  18,  1914,  88  Stat.,  690,  which  is  as  follows : 

**That  from  and  after  July  first,  nineteen  huii  lred  and  fifteen, 
expenditures  shall  not  be  made  for  carrying  out  the  purposes  of  the 
re(  lamation  law  except  out  of  appropriations  made  annually  by  Con- 
gieas  therefor,  and  tne  Secretary  of  ilie  Interior  shall,  for  the  fiscal 
year  nineteen  hundred  and  sixteen^  and  annually  thereafter,  in  the 
regular  Book  of  Estimates,  submit  to  Congress  estimates  of  the 
amount  of  money  necessary  to  be  expended  for  carrying  out  any  or  all 
of  the  purjKises  authorized  by  tlie  nH-hiiiiation  law.  including  the 
extension  and  completion  of  existing  projects  and  units  thereof  and 
the  construction  of  new  projects.  The  annual  appropriations  made 
hereunder  by  Congress  lor  such  purposes  bhall  oe  paid  out  of  the 
reclamation  fund  provided  for  by  the  reclamation  law." 

The  purpose  manifested  by  Congress  in  this  enactment  was  to 
withdraw  from  the  Secretary  of  the  Interior  the  authority  thereto- 
fore exercised  by  him  under  the  reclamation  act  of  June  17,  1902, 
32  Stat.,  388,  of  making  expenditures  from  the  reclamation  fund  for 
the  purposes  of  that  act  without  specific  appropriation  therefor  by 
Congress.  By  the  act  of  June  12,  1917,  Congress  restored  a  certain 
measure  of  the  authority  originally  conferred  upon  the  Secretary 
of  the  Interior  by  the  reclamation  act  and  withdrawn  b}'^  the  act  of 
August  13,  1914,  but  in  so  doing  clearly  evidenced  its  intention  not 
to  change  the  then  existing  requirement  of  law  in  respect  to  "  repay- 
ments of  construction  and  operation  and  maintenance  charges." 

At  that  time,  and  I  believe  at  all  times  hitherto,  all  moneys  coming 
into  the  reclamation  fund  on  account  of  these  charges  were  and  have 
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been  in  the  nature  of  repayments,  and  heretofore  have  been  treated 

as  repayments,  in  accordance  with  the  fundamental  principle  of  the 

reclamation  act  that  the  charges  which  the  Secretary  of  the  Interior 
was  authorized  to  fix  should  be  determined  with  a  view  to  returning 
to  the  reclamation  fund  expenditures  made  therefrom  for  the  pur- 
poses covered  by  such  charges,  with  the  general  intent  of  preserving 
the  corpus  of  that  fund. 

It  is  hardly  open  to  question,  therefore,  that  Conj^ress  had  reference 
here  to  all  moneys  cominfr  into  the  reclamation  fund  on  account  of 
charges  fixed  by  the  Secretary  of  the  Interior  on  account  of  con- 
struction, o])eration,  and  maintenance.  The  purpose  of  Congress  as 
thus  evidenced  to  retain  in  its  own  hands  the  general  control  of 
expenditures  for  purposes  of  construction,  operation,  and  mainte- 
nance is  not  to  be  defeated  by  the  exercise  of  an  administrative  dis- 
cretion fixing  the  date  of  payment  of  the  charges  made  for  these  pur- 
poses, 80  that  the  moneys  thus  arising  may  be  in  a  strict  and  technical 
sense  not "  repayments  "  but  merely  receipts. 

I  am  constrained  to  hold,  therefore,  that  moneys  in  the  reclama- 
tion fund  arising  from  operation  and  maintenance  charges,  regardless 
of  the  date  of  payment  or  collection  thereof,  can  be  made  available  for 
expenditure  only  in  accordance  with  the  provisions  of  section  16  of 
the  act  of  August  18, 1914,  herein  quoted;  and  the  inquiry  presented 
by  you  is  answered  accordingly. 


COAST  eUAXD— SXETZOS  OV  0VVICBS8  IH  ALASKA. 

CkmmilaBloned  officers  of  the  Ooast  Guard  are  entitled  for  shore  duty  la  AlsAa 
to  the  10  per  cent  additional  of  their  pay  preserlhed  for  conualssioiied  offi- 
cers of  the  Navy  on  shore  duty  boyond  the  cnntlnwital  limits  of  the  United 

States  by  the  act  of  May  13.  190S.  :;r»  Stat..  12S. 
Warrant  officers  of  the  Coast  Oujird  arc  entitled  for  .shore  duty  In  Alaska  to 
the  pay  provided  by  act  of  July  11,  1919,  41  Stat.,  140,  for  warrant  officers 
of  the  Navy  serving  beyond  the  oontlnental  limits  of  the  United  States, 
that  is,  the  pay  authorised  hy  law  for  wairant  odicen  of  the  Navy  on  sea 
duty. 

Assistant  Comptroller  Foree  to  the  Secretary  of  the  Treasury,  April  4,  1921: 

I  have  your  letter  of  March  23.  1921,  as  follt)ws: 

"Your  decision  is  requested  as  to  "uhotlier,  under  tlie  act  of  May 
18.  1920,  41  Stat.,  603,  commissioned  ollicers  of  the  Coast  Guard  are 
entitled  to  10  per  cent  increase  of  their  pay  while  on  shore  duty  in 
Alaska,  and  your  decision  is  also  requests  as  to  whether,  undw  said 
act,  warrant  officers  of  the  Coast  Guard  are  entitled  to  their  shore 
rates  of  pay  or  to  their  sea  rates  of  pay  while  on  shore  duty  in  Almskm. 

"  Tn  this  connection  vour  attention  is  invited  to  vour  decisions  of 
I^Iay  9,  1913.  19  Comp.  i)ec.  709.  nnd  July  23,  1915,  22  Comp.  Dec.  35. 
relative  to  j)ay  of  commissioned  ofliccrs  of  the  Navy  on  shore  duty  in 
Alaska  and  Hawaii,  and  your  attention  is  albo  invited  to  the  act  of 
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July  11, 1919, 41  Stot..  140,  relative  to  pay  of  warrant  officers  of  the 


AUusJoi  is,  by  express  legislative  definition,  beyond  the  continental 
limits  of  the  United  States  with  respect  to  the  pay  of  offioertf  of  the 
Navy  detailed  for  shore  duty  beyond  seas— act  of  March  8, 1901,  81 
Stat,  1108.  And  since  section  8  of  the  act  of  May  18,  1920,  41  Stet^ 
803,  gives  commismoned  and  warrant  officers  of  the  Coast  Guard  the 
right  to  the  same  pay,  allowances,  and  increases  as  arc  prescribed  for 
corresponding  grades  and  ratings  in  the  Navy,  commissioned  officers 
of  the  Coast  Guard  are  entitled  for  shore  dutv  in  Alaska  to  the  10 
per  cent  additional  of  their  pay  prescribed  for  commissioned  officers 
of  the  Xavy  on  shore  duty  beyond  the  continental  limits  of  the  United 
States  by  the  act  of  May  13.  1908,  35  Stat.,  128;  while  warrant  officers 
of  the  Coast  Guard  are  entitled  for  shore  duty  in  Alaska  to  the  pay 
provided  by  act  of  July  11,  1919,  41  Stat.,  140.  for  warrant  officers  of 
the  Xavv  .^^erviriL'  bevond  tlie  continental  limits  of  the  United  States, 
that  is,  the  pay  autliorized  by  law  for  warrant  officers  of  the  Navy  on 
sea  duty.  The  decision  in  19  Comp!  Dec.  709,  mentioned  in  your 
inquiry  t()«rother  with  the  cases  referred  to  in  the  decision  deals  with 
instances  where  tlii-^  office  and  the  courts  have  held  that  certain  mis- 
sions of  ofiif^cr.s  of  the  Navy  in  foreign  countries  and  in  Ala.ska  do 
not  constitute  .shore  duty  tlierein  within  the  meaning  of  the  acts  cited. 

Your  questions  are  answered  accordingly. 


BXCE88  APPOUTmMTS— IMPLIBP  ACCXPTAVCE  OF  APPODmCSHTI. 

Upon  the  date  of  confinnation  by  the  Senate  of  a  nomination  made  by  the  Prest- 

dent  to  an  office  under  the  United  Stntos,  the  Inhibition  contained  in  tection 
1761.  Revi.sed  Statutes,  a^rninst  paynu  nt  of  snlary  to  the  .same  person  holding 
the  office  under  a  recess  app<»lntnient  nia<le  l)y  the  President  to  fill  a  vacancy 
existing  while  the  Senate  was  in  session,  is  removed,  regardless  of  the  date 
when  the  permaneBt  appointment  thne  conflnned  Is  actoally  conaommated 
by  the  sisnlng  of  a  oommlnlon  by  the  Presidttitt  the  conflrmation  by  the 
Senate  and  not  the  permanent  appointment  made  pursuant  thereto,  entitling 
the  recess  appointee  to  the  salary  attaching  to  the  oflke  fer  the  entire  period 
sprve<l  un<l«'r  the  recess  appointment. 
A  person  who  jxTforins  the  duties  of  an  oHic^'  from  the  date  his  coiiiinisslon  is 
signed  by  the  President,  consummating  an  appointment  made  in  accordance 
with  law,  may  be  considered  to  have  accepted  the  appointment  and  entitled 
to  the  pay  and  allowances  of  the  office  on  and  after  that  date,  although  he 
did  not  actoally  receive  the  commission  or  take  the  oath  of  office  until  a  later 
date. 

Comptroller  Warwlek  to  the  disbvniag  clerk,  Dcpartneat  of  Coouneree,  April 


I  have  yonr  letter  of  March  25  submitting,  with  request  for  decision 
^whether  you  are  authorized  to  make  payment  thereon,  a  Toucher  in 
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favor  of  W.  J.  MacDonald  for  salary  as  supervising  inspector.  ^Steam- 
boat-Inspection  JServ  ice,  St.  Louis,  Mo.,  for  the  period  from  March  5 
to  23,  1921. 

Yuuv  statement  as  to  the  circumstances  in  connection  with  this  case 

is  as  follows : 

"Mr.  MacDonald,  who  had  held  the  position  of  supervisinfy  inspector 
at  St.  Lonis,  resifjned  on  June  4, 1917,  to  enter  the  Army  of  the  United 
States  in  the  World  War,  as  a  reserve  officer,  and  served  until  the  fall 
of  1920.  a  vacancy  existing  in  (iie  supervisor's  office  from  Jime  5, 1917, 
to  Octooer  6, 1920,  inclusive,  the  place  having  been  held  open  for  him. 
On  October  7,  1920,  he  resumed  his  duties  of  suj^ervisinjx  inspector 
under  a  recess  appointment  issued  to  him  on  October  1,  1920,  by  Presi- 
dent AVilson,  who  on  December  7,  19ii0,  sent  his  name  to  the  Sfniito  a? 
his  nominee  for  the  office.  On  March  1, 1921,  the  Senate  contirmiMl  the 
nomination,  and  under  this  confirmation  President  Harding  signed  a 
commisfflon  on  March  14,  1921,  appointing  Mr.  MacDonSd  to  the 
office.  The  officer,  who  had  served  continuously  from  October  7. 1920, 
received  the  commission  and  took  the  oath  of  office  thereunder  on 
March  24.  1921,  and  continues  to  render  service. 

"Mr.  MacDonald  has  been  paid  salary  to  the  close  of  February  29. 
1921,  and  it  is  presumed  to  be  j)roper  to  pay  him  salary  from  March 
1  to  March  4,  1921,  inclusive,  under  the  recess  appointment  and  con- 
firmation." 

.The  vacancy  to  which  Mr.  MacDonald  was  appointed  on  October  1, 
1920,  occurred  June  4,  1917,  while  the  Senate  was  in  session.  There- 
fore, upon  his  entrance  upon  duty  under  said  appointment  on  October 
7,  1920,  he  was  prohibited  under  section  1761,  Kevised  Statutes,  from 
receivin<r  any  salary  until  after  his  confirmation  by  the  S(»nate  on 
March  1,  1921.  Said  confirmation  removed  the  legal  objection  to  his 
receiving  pay  under  the  recess  appointment  but  did  not  affect  said 
appointment  in  any  other  way. 

For  reasons  set  forth  in  my  decision  of  Aj^ril  o,  1921,  to  the  Secre- 
tary of  Commerce,  27  Comp.  Dec,  8()1,  Mr.  MacDonald  is  entitled  to 
no  pay  or  allowances  whatever  for  the  period  between  Mnrch  4,  1921, 
and  March  14,  1921,  the  date  his  commission  was  siirned  by  the  Presi- 
dent, but  in  view  of  the  fact  that  he  actually  performed  the  duties  of 
the  office  from  the  date  his  commission  was  signed  it  may  be  assumed 
that  he  accepted  the  appointment  on  said  date.  5  Comp.  Dec,  375. 
Therefore  he  is  entitled  to  the  pay  and  allowances  of  the  office  on  and 
after  March  14,  although  he  did  not  actually  receive  the  commission 
until  March  24. 


XXnOAI  TBBAmBNT— BZnFZOZABIBS  07  XHB  BUBXAV  07  WAB  WJMK 

mmAvoE. 

The  act  of  July  19,  1919,  41  Stat.,  173,  liroyiding  that  appropriations  for  the 
Bureau  of  War  Risk  Insorance  sball  not  be  expended  to  r^mbnne  expeoeee 
incurred  by  Government-owned  hoepltals  or  hospitals  under  contract  with 
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the  Public  Health  Service  for  examination,  care,  and  traatmrat  of  beue- 
fldariea  of  the  bureaa,  does  not  prohibit  relmbnraement,  in  the  diKretlon 
of  the  director,  of  a  beneficiary  entitled  to  medical  treatment  for  any  reason- 
able and  necessary  expense  of  medical  and  hospital  treatment  procured  and 
paid  for  on  his  own  Initiative  ns  a  private  patient  at  a  hospital  ntuh^r 
contract  with  the  Puhlir  Health  Service  when  in  ifjnorance  of  Ills  rl;;hts 
to  procure  such  treatment  i>y  fJovernnient  authority  or  iinder  stress  of 
urgent  necessity,  reiniburHeinent,  liowever,  not  to  exceed  the  contract  rate 
for  OoTemment  patients  In  the  same  institution. 
Merely  because  a  beneficiary  of  the  Bureau  of  War  Risk  Insurance  received 
disability  compensation  and  had  been  exaniine<1  by  the  Tuhtic  Ht^iltl)  Ser\ice, 
no  conclusive  pn«suniption  arises  that  he  had  ljnowle<ipe  of  his  rifrlit  under 
tiie  law  to  nie. Ileal  trwitnient  throujrh  (loverninent  agencies,  so  ;is  to  prevent 
tlie  Director  of  the  Bureau  of  War  Risic  Insurance  from  autlmi  izinp,  in  his 
di^retlon,  reimbursement  of  a  beneticiaiy  for  reasonable  and  necessary 
espense  of  medical  and  hoqiital  treatment  procured  and  paid  for  by  him- 
self  fhHn  private  sources,  but  in  any  case  sood  administration  requires 
afllrmatlTe  evidence  of  iKnorance  on  the  part  of  the  beneficiary  of  his  right 
to  medical  treatm^t  throngrb  Government  agencies  to  authorise  reimburse- 
ment for  treatment  otherwise  procured. 

Comptroller  Warwisk  to  the  Beoretary  of  the  Treasury,  April  9,  IMl: 

I  hftTB  your  letter  of  March  29, 1921,  requesting  dedsion  whether 
one  Charles  A.  Hattman,  a  compensation  beneficiary  of  the  Bureau  of 
War  Bisk  Insurance,  may  be  reimbursed  his  expense  of  treatment  in 
the  Desert  Inn,  at  Phoenix,  Ariz.,  during  period  from  December 
1, 1919,  to  June  26, 1920,  under  circumstances  hereinafter  stated,  his 
case  being  typical  of  a  number  of  cases,  and  the  decision  being  needed 
as  a  guide  to  the  settlement  of  this  class  of  ca.^cs. 

It  appears  that  Hattnian  was  discharfred  from  the  military  service 
November  27,  1919,  on  certificate  of  di-ability.  lie  entiTcd  the  Desert 
Inn  December  1,  1919,  and  remained  there  until  March  1,  19'21,  and 
is  understood  to  have  ])aid  to  the  Desert  Inn  its  bills  for  the  entire 
period.  The  inn  was  under  coiiti  a(  t  with  the  Public  Health  Service 
from  Aupfust  IG,  1919,  to  June  '2C>.  10-2(),  but  the  terms  of  the  contract 
are  not  disclosed.  Hattnum  aj)|>lie(l  to  the  l>ureau  of  War  Risk 
Insurance  for  disability  compensation  December  21.  1919.  and  was 
awarded  same  June  28,  1920.  He  was  twice  examined  by  tlie  Public 
Health  Service,  but  it  does  not  appear  that  his  medical  treatment  was 
ever  taken  oyer  by  that  service  or  by  the  Bureau  of  War  Pisk  Insur- 
ance, or  that  he  was  ever,  in  fact,  referred  to  the  inn  by  either  service. 

It  has  been  held  by  this  ofiice  that  a  person  who  -is  entitled  to 
medical  treatment  under  the  Bureau  of  War  Risk  Insurance  and 
who  in  ignorance  of  this  right  or  under  stress  of  urgent  neressity 
procures  and  pays  for  such  treatment  for  himself  may  be  reimbursed, 
in  the  discretion  of  the  bureau,  for  reasonable  and  necessary  expense 
thus  incurred.  26  Comp.  Dec,  699,  and  decision  of  March  5,  1921,  to 
the  disbursing  clerk  of  the  Bureau  of  War  Bisk  Insurance.  You 
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suggest  two  linlitations  which  may  apply  to  take  this  case  out  of  the 
general  rule:  (1)  The  provision  in  the  act  of  July  19, 1919,  41  Stat, 
173,  ihat  none  of  the  bureau  ' appropriations  contained  in  that  act 
^all  be  expended  to  reimburse  any  expense  incurred  by  any  Goveni- 
ment-owned  hospital  or  hospital  under  contract  with  the  Public 
Health  Service  for  examination,  care,  and  treatment  of  beneficiaries 
of  the  bureau;  (2)  that  the  claim  for  compensation  and  examination 
of  the  claimant  by  the  Public  Health  Service  are  prima  facie  evi- 
dence that  the  claimant  was  aware  of  his  right  to  receive  medical 
treatment  through  Government  agencies. 

As  to  the  second  limitation,  I  think  it  would  not  follow  that  knowl- 
edge of  the  right  to  compensation  necessarily  implied  kiiowledcre 
■  of  the  right  to  medical  treatment.  The  two  provisions  are  separate 
and  distinct,  although  the  right  to  treatment  is  dei)endent  upon  tlu- 
right  to  compensation.  It  may  be  that  the  claim  for  compensation 
raises  a  prima  facie  presumption  of  knowledge  of  the  other  right, 
but  it  would  seem  that  in  any  case  good  administration  requires 
aflirmative  evidence  of  ignorance  and  that  no  different  rule  should 
»      govern  this  case. 

As  regards  the  first  limitation,  your  submission  docs  not  disclose 
the  terms  of  the  contract  between  the  Public  Health  Service  and 
the  Desert  Inn.  I  assume,  however,  that  the  Government  did  not 
take  over  operation  and  control  of  tlie  institution,  but  merely  con- 
tracted with  it  to  care  for  Public  Health  Service  patients  at  a  stipu- 
lated price  for  each  such  patient.  If  such  was  the  contract  and 
neither  the  Public  Health  Service  nor  the  Bureau  of  War  Bisk  In* 
surance  did  in  fact  take  over  responsibility  for  this  patient  or  present 
him  to  the  inn  for  care  and  treatment,  he  was  in  no  sense  a  patient 
of  that  service,  and  therefore  his  care  and  treatment  was  outside  of 
the  contract,  and  therefore,  outside  of  the  obligation  of  the  Public 
Health  Service.  The  statute  to  which  you  refer  relates  to  reimburse- 
ment of  appropriations  of  Government-owned  or  contract  hospitals 
for  expense  of  treating  war  risk  insurance  beneficiaries  whose  treiit- 
ment  in  such  hospitals  and  from  such  appropriation  is  authorised 
by  law. 

The  case  in  hand  seems  to  raise  no  question  of  reimbursement  under 
the  inhibition  of  this  statute,  but  solely  a  question  of  reimbuisiiig 
a  war  risk  compensation  beneficiary  for  expense  of  medical  treatment 
incurred  and  paid  as  a  private  patient  in  a  private  institution.  If 
such  are  the  facts,  I  see  no  reason  why  the  director  may  not,  in  bis 
discretion,  authorize  such  reimbursement  from  the  bureau  appropria- 
tion. It  would  seem,  however,  that  reimbursement  should  not  exceed 
the  contract  rate  for  Oovemment  patients  in  this  institution,  at  least 
for  that  period  of  time  when  the  institution  was  under  contract  to  the 
Public  Health  Service. 
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Under  the  act  of  June  5»  1920,  41  Stat,  975,  proTlding  that  appropriations  for 
the  mannliacture  of  ordnance  material  shall  remain  available  tor  the  pay- 
ment  of  oUtBations  Incunred  nndw  orders  or  contracts  placed  with  Ctovem- 
ment-owned  establiiriimeilts,  In  connection  with  completion  of  approved 
projects,  In  the  same  manner  as  similar  orders  or  contracts  placed  with 
commercial  nmnufncturers,  appropriations  for  the  fiscal  year  lOlil  remain 
available  during  fiscal  year  1922,  in  accordance  with  section  3690,  lievised 
Statutes,  for  payment  of  obligations  properly  entered  Into  daring  the  fiscal 
year  1921  for  material  ordered  mannftictared  at  Ctovemment-owned  estab- 
lishments, bat  only  the  labor  employed  solely  for  completion  of  approved 
projects,  and  not  that  regularly  employed  at  Government-owned  estab- 
lishments may  be  paid  for  during  the  fiscal  year  1022  from  appropriations 
for  the  previous  fiscal  year. 

Oenptreller  Warwlek  to  the  Seeretary  of  War,  April  9, 1991: 

I  have  your  letter  of  the  28th  ultiino  requestiiig  decision  of  a  ques- 
tion presented  by  yon,  as  follows: 

"  The  opinion  of  the  Comptroller  of  the  Treasury  is  requested  as 
to  whether  funds  appropriated  under  the  act  of  Congress  approved 
June  5,  1920,  entitled  *An  act  making  appropriations  for  the  sup- 
port of  the  Army  and  for  other  purposes,  may  be  expended  in  tne 
nscal  year  1922  for  hibor  and  material  to  complete  approved  projects 
"whifh  were  required  by  a  branch  of  tlie  Army  and  ordered  to  be  per- 
formed or  manufactured  at  a  Governnient-owned  establishment  when 
the  order  is  placed  and  the  fiinds  therefor  allotted  prior  to  June  30, 
1921. 

The  act  of  June  5,  1920,  proTides  in  part : 

" '  That  no  part  of  the  moneys  appropriated  in  each  or  any  section 
of  this  act  shall  be  used  or  expended  for  the  purchase  or  acquirement 
of  any  article  or  articles  that  at  the  time  of  the  proposed  ac(}uirciiu'iit 
can  be  manufactured  or  produced  in  each  or  any  of  the  Government 
arsenals  of  the  United  States  for  a  sum  less  than  it  can  be  purchased 
or  procured  otherwise.' 

^The  question  arises  from  the  following  circumstances:  Certain 
projects,  m  connection  with  the  aeronautical  program  of  the  Air 
Service,  have  been  authorized  by  the  Chief  of  Air  Service,  and  di- 
rected to  bo  performed  at  McCook  Field,  Da\i;on,  Ohio.  All  neces- 
sary funds  therefor  were  allotted  to  the  commanding  officer  Engi- 
neering Division,  Air  Service,  McCook  Field.  McCook  Field  is  a 
GoYemment-owned  establishment,  at  which  place  all  engineering  ex- 
periments are  conducted  and  tests  of  airplanes  and  airplane  engines 
are  made.  These  projects  are  being  performed  by  the  IJnited  States 
and  not  under  contract  with  commercial  orjzanizations.  Since  the 
projects  have  been  ordered  it  is  found  that  they  can  not  be  com- 
pleted within  the  liscal  year,  although  it  is  probable  that  the  neces- 
sary material  may  be  secured  prior  to  June  80, 1921. 

^In  view  of  the  authority  of  the  act  of  June  6,  1920^  which  pro- 
vides : 

"'That  all  orders  or  contracts  for  the  manufnctnre  of  material 
nertaininfr  to  approved  projects  heretofore  or  hereufter  i)hiced  with 
Government-owned  establishments  shall  be  considered  as  ohIiiiMtions 
in  the  same  manner  as  provided  for  similar  orders  placed  with  com- 
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mercial  manufacturers,  and  the  appropriations  shall  remain  avail- 
able for  the  payment  of  the  obli^tions  so  created  as  in  the  case  of 

contracts  or  orders  with  commercial  manufacturers.' 

"A  riccision  is  desired  as  to  whether  the  funds  so  allotted  will  be 
available  for  both  the  purchase  of  material  nnd  the  payment  of 
necessary  labor  to  complete  the  projects  ordered  prior  to  June  30, 

The  i)i  ovisinnR  of  law  quoted  by  you  are  found  in  41  Stat.. 

If  an  obligation  for  materials  to  complete  a|)})rovetl  projt'cts 
ordered  to  be  manufactunMl  at  a  (lovernmcnt-owned  estal ilisliiueiit 
is  proj)erly  entered  into  within  the  fiscal  year  U)21,  the  appnipria- 
tions  properly  available  therefor  made  for  that  fiscal  year  may  l>e 
used  in  the  fiscal  year  1922  for  such  purpose.  Section  Revised 
Statutes,  is  ai)plicable.    See  in  this  connection  26  Comp.  Dec,  1(>2'2. 

If  the  labor  employed  in  completing  the  projects  under  considera- 
tion is  that  regidarly  employed  at  the  Government-owned  establish- 
ments where  the  work  is  to  be  done,  the  appropriation  for  the  cur- 
rent fiscal  year  may  not  be  used  in  the  fiscal  year  1922  foi-  its  pay- 
ment for  work  done  in  that  fiscal  year.  Only  in  case  the  labor  is 
employed  solely  for  these  particular  projects  and  none  other  could 
the  appropriation  for  the  current  fiscal  year  be  used  for  its  payment 
in  the  fiscal- year  1922. 


BSEMPLOTUNT  OV  EEHBED  BKPL0TSS8. 

When  an  employee  ef  Uie  Goaremment  affected  by  the  retirement  act  of  May  22, 

1920,  41  Stat.  617,  reaches  the  age  of  retirement  without  having  been 
rortlfufl  for  retentJon  nt  least  30  days  prior  tlioroto  by  the  bond  of  the 
dt'partiin'nt,  branch,  or  iiidt'pondeiit  office  concerned,  as  authori/.etl  by  sec- 
•  tion  6  of  the  statute,  wliether  or  not  the  period  of  Government  service  is 
Bufficieut  to  authorize  payment  of  a  pension,  he  is  automatically  separated 
from  the  service,  all  salary,  pay,  or  compensation  ceasing  from  that  date^ 
and  there  Is  no  authority  by  which  the  failure, to  thus  certify  an  mployee 
for  retention  may  be  overcome  by  temporary  reemployment  of  tiie  employee 
or  by  porniittin?  him  to  continue  to  r(Midor  service  ponding  another  appoint* 
nieut  to  the  itosition  made  vacant  liy  bis  rctircnient. 
The  ficneral  practice  of  tlie  accounting  olbcers  of  tlie  Treasury  to  presume  that 
those  persons  whose  names  appear  upon  the  Government  pay  rolls  liave 
been  properly  appointed  and  have  qnallfled  In  accordance  with  the  dvll' 
service  requirements,  if  applicable,  may  not  be  followed  tn  cases  of  re- 
employmrat  of  persons  retired  for  age  where  the  facts  showing  sodi 
reemployment  have  been  presented,  but  payment  of  salary,  pay,  or  oom- 
pensation  from  date  of  retirement  must  be  disallowed. 

Comptroller  Warwiek  to  the  Seoretary  of  War,  April  5,  1921: 

I  have  received  by  your  direction  a  letter  of  March  23, 1921,  from 

the  Chief  of  Engineers,  United  States  Army,  as  follows : 

"  1.  Section  6  of  the  retirement  act  of  May  22,  1920,  41  SUt.,  617, 

contains  the  following  provision: 

"'That  all  employees  to  whom  this  act  applies  shall,  upon  the 
expiration  of  ninety  days  next  succeeding  its  passage,  if  of  retirement 
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ape.  or  thoreaftor  on  aiTivinfj  at  retirement  a^^e  as  defined  in  section  1 
hereof,  be  automatically  separated  from  the  service,  and  all  salary, 
pay,  or  compensation  shall  cease  from  that  date.* 

^2.  A  decision  is  requested  as  to  whether  the  provision  of  the  retire- 
ment act  of  May  22,  1920,  above  quoted,  is  to  oc  interpreted  as  pro- 
hibiting the  reemplovment  on  a  temporary  basis  pending:  certification 
of  suitably  qualified  eligibl^s  of  employees  who  have  l>een  retired 
without  aiuiV'fy  due  to  the  fart  that  they  have  reached  retirement  age 
but  have  m)t  completed  ihe  periotl  of  service  necessiUT  to  entitle  them 
to  the  benefits  of  tlie  act.  This  question  arises  in  connection  with 
certain  employments  made  under  the  office  of  the  district  engineer, 
Wilmington,  Del.,  under  the  circumstances  stated  below. 

"  3.  Tinder  date  of  Augtist  2C,  1020.  the  district  engineer,  Wilming- 
ton, Del.,  reported  to  this  office  that  the  following  employeo^;  had  been 
automatically  separated  from  the  service  without  annuity,  eftective 
August  20,  I'O^O,  under  the  provisions  of  the  retirement  act: 

"  Mr.  William  J.  Wingate,  lock  master. 

"  Mr.  Gibbons  Dunham,  bridge  tender. 

*^  These  men  were  filling  important  positions  in  connection  with  the 
operation  of  the  Chesapeake  <S:  Delaware  Canal,  and  upon  their  sepa- 
ration from  the  servire  it  bo -  ame  impenitive  tl  at  they  be  replaced. 
It  developed,  however,  tiiat  it  would  not  be  practicable  to  secure  new 
cniployocs  for  the  positions,  due  to  the  fact  that  no  eligibles  were 
available  for  certification  from  the  local  civil  service  register.  An 
effort  was  made  through  correspondence  with  the  Surgeon  General 
to  fill  the  positions  by  partially  disabled  ex-service  men,  but  no  ap- 
plications were  receimi,  and  it  was  impossible  to  obtain  men  else- 
where, the  hours  of  duty  and  the  pay  not  being  attractive.  The  dis- 
trict engineer  advised  this  ofRce  that  the  employees  referred  to  were 
well  qualified  for  the  work  throuirh  many  vears'  experience  on  the 
canal  prior  to  its  acquisition  by  the  Unite/!  States:  that  they  were 
required  to  be  on  duty  twelve  hours  of  the  day,  six  days  of  the  week, 
and  on  Sunday ;  and  that  at  the  time  of  their  separation  from  the 
service  they  were  vigorous  and  in  excellent  health.  Neither  employee 
was  entitled  to  an  annuity  under  the  provisions  of  the  retirement  act, 
the  total  service  under  the  Government  of  each  employee  amounting 
to  less  than  one  year.  In  view  of  the  circumstances  above  outlined, 
this  office  authorized  the  temporary  employments  of  Messrs.  Wingate 
and  Dunham,  in  the  absence  of  available  eligibles,  it  being  the  opinion 
of  this  office  that  if  these  employees  did  not  receive  the  Mnefits  of  an 
annuity  the  spirit  of  the  retirement  act  would  not  be  violated  by 
their  reemployment  on  a  temporary  basis  and  a  payment  to  them  of 
compensation  for  such  services.  If  not  in  violation  of  the  law,  the 
continuance  of  these  men  in  their  pre-ent  temporary  positions  is  de- 
sired in  the  interest  of  the  service  until  eliLnbles  can  be  certified  to 
replace  them,  in  view  of  which  the  above  request  for  decision  as  to  the 
legality  of  the  employments  is  presented. 

^4.  At  the  time  tlus  office  authorized  tlie  tem})orary  em{}loymeQts 
of  Messrs.  Wingate  and  Dunham  approval  was  also  granted  for  the 
continued  temporary  employment  of  Mr.  Charles  Schaefer  as  fore- 
man carpenter.  Mr.  Schaefer  had  been  serving  under  temporary 
employment  and  was  of  retirement  age.  His  work  was  also  of  con- 
siderable importance,  and  it  was  impracticable  to  replace  him.  (hie 
to  the  depleted  condition  of  the  civil  service  register  and  to  the 


uiyiiized  by  Googlc 


860 


DBC3ISI0NB  OF  THB  OOMFTBOLLBB. 


scarcity  of  men  qualified  as  carpenters.  In  order  that  this  office  niiiy 
determine  whether  the  continued  temporary  employment  of  Mr. 
Schaefer  is  proper,  decision  is  also  reo nested  as  to  whether  the  em- 
ployment on  a  temporary  basis  penoing  certification  of  suitably 
oouified  eligibles  oi  an  employee  who  has  never  been  in  the  daan* 
fied  service  and  who  has  reached  retirement  age  is  pennissible  imdtf 
the  retirement  act  of  May  22, 1920.'' 

The  provisions  of  section  6  of  the  act  of  May  22,  1920,  quoted  in 

the  letter,  are  in  full  as  follows : 

*^  Sbg.  6.  That  all  employees  to  whom  this  act  applies,  shall,  upon 
the  expiration  of  ninety  days  next  succeeding  its  passage,  if  of  retire- 
ment age,  or  thereafter  on  arriving  at  retirement  age  as  defined  in 
section  1  iiereof,  be  automatically  separated  from  the  service,  and 
all  salary,  pay,  or  compensation  shall  cease  from  that  date,  and  it 
shall  be  the  duty  of  the  head  of  each  department,  branch,  or  inde- 

S indent  office  ox  the  Gbvemment  to  notify  such  employees  under  his 
rection  of  the  date  of  such  separation  from  the  service  at  least  six^ 
days  in  advance  thereof :  Provided^  That  no  person  employed  in  the 
executive  departments  within  the  District  of  Columbia,  retired  under 
the  provisions  of  this  act  during  the  fiscal  year  ending  June  30,  1921. 
shall  be  replaced  by  additional  employees,  but  if  the  exigencies  of 
the  service  so  rec^uire,  places  made  vacant  by  such  retirement  may  be 
filled  by  promotion  or  transfer  of  eligible  employees  already  in  the 
service:  Provided^  That  if  within  sixty  days  after  the  passage  of 
this  act  or  not  less  than  thirty  days  before  the  arrival  of  an  employee 
at  the  age  of  retirement,  the  head  of  the  department,  lirnnch,  or  inde- 
pendent office  of  the  Government  in  which  he  or  she  is  emploved 
certifies  to  the  Civil  Service  Coiiiinission  that  by  reason  of  his  orlier 
efficiency  and  willingness  to  remain  in  the  civil  service  of  the  United 
States  &e  continuance  of  such  employee  therein  would  be  advan- 
tageous to  the  public  service,  such  employee  may  be  retained  for  i 
term  not  exceeoing  two  years  upon  approval  and  certification  by  the 
Civil  Senuce  Commission,  and  at  the  end  of  the  two  years  he  or  she 
may,  by  similar  approval  and  certification,  be  continued  for  an  addi- 
tional term  not  exceeding  two  years,  and  so  on:  Provided,  howevf-r. 
That  at  the  end  of  ten  years  after  this  act  becomes  effective  no 
employee  shall  be  continued  in  the  civil  service  of  the  United  States 
beyond  the  age  of  retirement  defined  in  section  1  hereof  for  more  than 
four  years." 

The  first  specific  direction  of  the  section  is  that  all  employees  on 
reaching  retirement  age  shall  be  automatically  separated  firom  the 
service,  and  all  salary,  pay,  or  compensation  shall  cease  from  that 
date."  This  is  qualified  by  the  second  proviso,  which  permits  the 
temporary  retention  of  employees  on  a  certificate  of  the  proper 
official  head  given  before  the  arrival  of  the  employee  at  retirement 
age. 

In  each  of  the  three  cases  mentioned  it  is  understood  the  three 
employees  mentioned  are  subject  to  the  provisions  of  the  act  requir- 
ing separation  from  the  service  on  reaching  retirement  age.  The 
approval  of  their  reemployment  or  approval  of  continuance  in 
employment  is  not  a  question  in  that  form  for  the  decision  of  this 
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office,  but  the  question  is  proper  as  to  the  authority  to  pay  the  com- 
pensatioii  of  such  employees.  If  in  the  caaes  mentioned  in  the  letter 
the  employees  were  permitted  to  reach  retirement  age  without  the 
certification  directed  by  the  act,  I  find  no  authority  by  which  this 
failure  may  be  overcome,  either  in  the  temporary  reemployment  of 
the  two  who  in  fact  separated  from  the  service  or  in  the  case  of  the 
other  who  was  permitted  to  continue  to  render  service*  See  26 
Comp.  Dec.,  1079, 1082;  27  id,,  524. 

I  may  say  generally  that  it  has  not  been  the  practice  of  thia  office 
to  determine  the  qualifications  of  employees  for  appointment  in  the 
civil  service^  The  presumption  has  been  that  those  who  appear  upon 
the  pay  rolls  have  been  appointed  in  accordance  with  dvil-seryice 
requirements  if  applicable.  The  question  of  reemploying  tempo- 
rarily an  employee  retired  because  of  age  is  not  one  which  the 
accounting  officers  may  rest  up<m  this  general  presumption  of  ciTil- 
service  requirements  complied  with,  and  the  f  Acts  having  been  pre- 
sented action  must  be  accordingly. 

The  (questions  submitted  are  answered  negatively. 


KBCSIS  APPOXVIXSirTS. 

Nomlnatloii  of  a  person  to  an  ofBee  nnder  tbe  United  States  by  the  President 
and  tbe  conllmiation  thereof  by  the  Senate  are  not  soflleient  alone  to  tsrml- 
Date  a  recess  appointment  to  tbe  same  office,  but  the  permanent  appoint- 
ment must  he  actually  r-onsnmmnttHi  hy  tlie  sipninp  of  the  cf)nnnission  or 
other  fhial  net  ion  l>y  the  I'resi(U'iit  before  the  recess  appointment  Is  termi- 
nated, unless  otherwise  terminated  by  coostltutioiial  limitation  at  the  end 
of  the  next  session  of  the  Senate. 

Wliere  a  person  holding  nnder  a  recess  appointment  is  nominated  hy  tbe  Presi- 
dent to  the  office  thns  held  and  tbe  nomination  is  confirmed  by  the  Senate 
during  Its  next  session,  but  the  pennanont  appointment  is  not  finally  con- 
summated  hy  the  signinsr  of  the  commission  hy  the  I'r  eshlerit  until  after  the 
end  of  that  session  of  the  Senate,  the  ofheer  continues  to  lutld  olhce  under 
the  recess  appointment  until  tlie  end  of  the  session  of  the  Senate,  when  the 
recess  appointment  automatically  expires ;  thereafter  and  prior  to  consum- 
mation of  tbe  permanent  appointment  by  the  President  tbe  appointee  can  not 
accept  or  bold  the  office  and  is  not  entitled  to  tbe  salary  attached  thereto. 

Comptroller  Waiwlek  to  fbe  Seoretary  of  Ccnuneree,  April  9,  IMl: 

I  have  your  letter  of  March  25  in  reference  to  17  officers  of 

the  Coast  and  Geodetic  Survey  who  were  given  recess  appointments 

by  the  President  hetweon  June  IG  and  December  3,  1920,  to  offices  of 

higher  grades.   You  state : 

"  During  the  last  session  of  the  r.Gth  Congress,  the  nominations  of 
the  above-named  officers  were  submitted  to  the  i^enate  by  the  Presi- 
deiLt  and  were  confirmed  on  March  1.  The  commissions,  however, 
issued  to  these  officen  by  the  Presideiit  were  dated  March  14,  in  view 
of  which  your  decision  is  reauested  as  to  the  pay  status  of  each  of 
the  said  o&cera  between  March  4  and  March  14/' 
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Under  the  provisions  of  Article  II,  section  2,  clause  3,  of  the  Con- 
stitution ui"  the  United  States,  the  President  alone  had  full  power  and 
authority  to  make  the  rece>s  appointments  referred  to  in  your  letter. 
Such  appointments  could  ho  terminated  at  the  will  of  the  President 
or  by  a(:cei)tance  of  a  suh-ecjut-nt  appointment  after  nomination  by 
the  President  and  confirmation  by  the  Senate,  and  under  no  cirnim- 
stances  or  conditions  could  they  continue  beyond  the  date  o£  adjourn- 
ment  of  the  next  session  of  the  Senate. 

The  confirmations  by  the  Senate  on  March  1,  1921,  were  not  con- 
firmations of  the  recess  appointments  but  coniirmations  of  the 
nominations  made  after  the  recess  appointments  became  effectiTe^ 
Such  confir^nations  could  not  operate  to  extend  or  terminate  the  recea 
appointments.  United  States  v.  Kirkpatrick^  9,  Wheat.,  720;  2  Op. 
Atty.  Gen.,  333 ;  id.^  336.  Therefore,  the  officers  referred  to  continued 
to  hold  office  under  the  recess  appointments  until  noon  on  March  4, 
1921,  when  said  appointments  automatically  expired  and  terminated. 
Thereafter  they  could  have  no  legal  right  or  title  to  the  offices  in  ques- 
tion under  the  recess  appointments. 

With  reference  to  the  new  appointments,  that  is  to  say,  the  ap- 
pointments other  than  recess  appointments,  it  was  necessaiy— first, 
that  the  President  should  nominate  the  persons  proposed  to  be  ap- 
pointed; second,  that  the  Senate  should  advise  and  consent  that  the 
nominees  should  be  appointed;  and  third,  that,  in  pursuance  of  such 
nominations  and  such  advice  -and  consent,  the  appointments  diodd 
be  actually  made.  See  clause  2  of  section  2  of  Article  II  of  the  Con- 
stitution. 

.  The  nomination  is  not  .an  appointment;  neither  is  the  confirma- 
tion. The  nomination  and  confirmation  serve  but  to  indicate  the  pur- 
pose of  the  President  to  appoint  and  the  consent  of  the  Senate  that 

the  appointment  may  be  made  thereafter.  They  do  not  divest  the 
Executive  authority  of  the  discretion  to  withhold  the  actual  appoint- 
ment. That  discretion  may  Ije  exercised  at  any  time  before  the  com- 
mission is  actually  si^rned.  The  sicrninfr  of  th(>  commission,  tifter  the 
nomination  and  confirmation,  consummates  the  appointment  so  far 
as  the  appointin<2:  i)ower  is  concerned.  Marhnrj/  v.  Miulison,  1  Cr.. 
137;  Un'*t*<J  States  v.  Le  Baron.  10  IIow.,78;  (Uaveij  v.  United  Staf-s. 
182  U.  S.,  .')0r):  4  Op.  Atty  Men..  218.  Prior  to  such  consummation 
the  appointee  can  not  accept  or  hold  the  office  and  is  not  entitled  to 
the  salary  attached  tlioreto. 

In  the  cases  here  presented  the  recess  a])pointments  expired  and 
automatically  terminated  on  ^larch  4  and  the  subsequent  appoint- 
ments were  not  made  until  March  14 ;  therefore,  for  the  period  inter- 
vening between  said  dates  the  officers  in  question  are  not  entitled  to 
the  pay  and  allowances  of  the  offices  to  which  appointed  under  either 
of  said  appointments. 
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As  to  one  officer  who  had  a  "  recess  appointment  effective  Decem- 
ber 20,  1920,"  as  you  state,  it  is  not  understood  how  an  appointment 
made  during  a  recess  of  the  Senate  could  become  effective  after  Ihe 
next  session  of  the  Senate  began.  * 


OOHBTEITOTIOV  OT  HOSFECAXt. 

The  appropriation  made  by  the  act  of  March  4,  1921,  41  Stat.,  13G4,  for  addi- 
tional hospital  And  out-patient  dispensary  facilities  for  beneficiaries  of  the 
Burean  of  War  Risk  Insurance  and  Federal  Board  for  Vocational  Bdaca- 
ttoa  is  not  available  for  the  completion  of  a  hospital  under  constmctloD, 
the  original  appropriation  for  which  having  been  of  a  definite  sum  for  a 
hoq»ltal  plant  complete. 

Oomptrollsr  Wanrlok  to  the  Sosretary  of  the  Treasaxjr,  ApiU  9,  IMl: 

I  hmve  your  reference  of  the  letter  of  the  Surgeon  General  of 
March  31,  1921,  for  decision  of  the  question  whether,  in  connection 
with  the  appropriation  of  March  3,  1919,  40  Stat.,  1304,  of  $900,000 
for  the  construction,  including  site,  of  a  hospital  plant  complete  at 
Norfolk,  Va.,  an  additional  expenditure  of  appro.ximately  $200,000 
would  be  authorized  from  the  appropriation  in  the  act  of  March  4, 
1921,  41  Stat,  1364,  in  view  of  tlie  fact  that  it  has  been  found  that 
the  hospital  facilities  authorized  under  the  appropriation  of  $000,000 
are  insufficient  and  it  is  therefore  necessary  to  increase  the  facilities. 

The  appropriation  of  March  3, 1910,  stipulated  that  in  carrying  the 
authorizations  into  efTect  it  should  be  within  the  allotments  of  cost 
authorized.  The  appropriation  of  March  4,  1021,  authorizes  to 
provide  additional  hospital  and  out-patient  dispensary  facilities  on 
sites  owned  by  the  Government  or  on  sites  to  be  acquired.  I  would  not 
consider  a  hospital  under  construction,  such  as  provided  by  the  act 
of  March  3, 1919,  as  within  the  authorizations  of  the  act  of  March  4, 
1921,  for  additional  hospital  and  out-patient  dispensary  facilities. 
The  inquiry  is  answered  in  the  negatiTe. 


CZVZL  WA&  PENSIONS  AND  WAR  RISK  COMPENSATION  TO  SAME  PEBSOV. 

Payment  of  a  pension  to  a  widow  of  n  Civil  War  soldier  find  compensation  ns  a 
dependent  mother  under  the  wnr  risk  insurance  net  to  1!i<'  siuric  person  for 
the  same  period  of  time  Is  prohibited  by  law,  and  wliere  tlic  iK-iisioner  electa 
to  take  her  widow's  pcnsioQ,  there  must  be  deducted  from  payments  Uiereof 
all  compeiUMLtlon  received  hj  her  from  tbe  Bnreao  of  War  Bl A  Iiuniranoe 
for  the  entire  period  daring  which  ahe  received  both  pension  and  oompenaa- 
tloo. 

OomptroUer  Warwick  to  the  Seeretarjr  of  fkt  Interior,  April  6,  19fl: 

I  have  your  letter  of  February  26,  1921,  as  follows: 

"  The  Bureau  of  War  Risk  Insurance  allnwiMl  a  compensation  of 
$20  per  month  (C.  103991) ,  effective  September  2T,  1918,  to  a  depend- 
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ent  mother,  Mary  "R,  Hain^  to  whom,  as  the  widow  of  a  GiTil  War 

soldier,  the  Bureau  of  Pensions  later  allowed  a  pension  (Ctf .  894245) 
payable  at  the  rate  of  $25  per  month  from  April  15. 1919,  and  at  $30 
j^er  month  from  IVf ay  1, 1920,  which  she  later  elected  to  accept  in  lien 

of  the  compensation  mentioned. 

"  Subdivision  10  of  section  11  of  the  war  risk  insurance  act  of  De- 
cember 24, 1919,  41  Stat.,  374^  declares : 

^'That  any  person  who  is  now  receiving  a  gratuity  or  pension 
imder  existing  law  shall  not  receive  compensation  under  this  act  on- 
less  he  shall  first  surrender  all  claim  to  such  gratuity  or  pension.^ 

"  In  construing  that  act  the  Bureau  of  War  Risk  Insurance  lias  held 
that  no  part  of  the  compensation  payments  made  to  Mrs.  Haines 
prior  to  the  passage  of  that  act  should  be  deducted  from  the  pension 
payments  made  during  the  same  period;  while  the  Bureau  of  Pen- 
sions contends  that  au  the  compensation  payments  made  after  the 
date  on  which  the  pension  payments  became  allowable  should  be  de- 
,  ducted  from  the  pension  payments;  and  in  view  of  the  fact  that  the 
Bureau  of  War  Kisk  Insurance  would  not  necessarily  be  controlled 
by  any  decision  rendered  on  this  question  bv  this  department,  you  are 
respectfully  requested  to  express  your  opinion  as  to  which  of  the  con- 
structions of  law  mentioned  should  he  followed  in  this  and  simOar 
cases. 

"  For  your  farther  information  I  am  enclosing  herewith  certain  com- 
munications and  opinions  by  the  Bureau  of  Pensions  and  tho  Bureuu 
of  War  Risk  Insurance  which  set  out  tho  facts  involved  more  in  de- 
tail, with  the  request  that  they  be  returned  to  this  department  after 
they  have  served  any  possible  use  you  may  have  for  thorn." 

It  appears  that  on  October  6,  1917,  Mrs.  Hainos  was  the  wife  of  :in 
ex-soklior  of  the  Civil  War  who  was  not  at  that  time  or  tlioreafter 
in  tlio  militarv  or  naval  service  of  the  United  States,  and  was  al«o 
mother  of  a  soldier  who  afterwards  died  in  tho  military  j^ervice  Sep- 
tember 27,  1918.    The  husband  died  November  17,  1918.    She  was 
granted  compensation  for  the  death  of  her  son  under  war  risk  insur- 
ance laws  at  the  rate  of  $20  per  month,  effective  September  27,  191 S, 
and  was  paid  the  same  up  to  and  including  May  31,  1920.  Her  claim 
for  widow's  pension  was  admitted  September  11,  1919,  commendng 
April  15, 1919,  subject,  however,  to  her  election  between  the  pension 
and  the  war  risk  compensation.   She  has  (Elected  to  take  the  pension, 
and  the  question  for  decision  by  this  office  is  whether  payment  of  tbe 
pension  is  subject  to  deduction  on  account  of  the  compensation  re- 
ceived from  the  Bureau  of  War  Risk  Insurance,  and  if  so  whether 
all  compensation  deceived  after  the  effective  date  of  the  pension 
shall  be  so  deducted  or  only  such  compensation  received  after  Decem- 
ber 24,  1919,  the  effective  date  of  the  amendment  quoted  in  your 
letter. 

Section  312  of  the  act  of  October  6, 1917, 40  Stat,  408,  provides: 

^  That  compensation  under  this  article  shall  not  be  paid  while  tlie 
person  is  in  receipt  of  service  or  retirement  pay.  The  laws  providinff 
for  gratuities  or  paymente  in  the  event  of  death  in  the  service  ana 
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existinrr  pension  laws  shall  not  be  applicable  after  the  enactment  of 
this  amendment  to  persons  now  in  or  hereafter  entering  the  military 
or  naval  service,  or  to  their  widows,  children,  or  their  dependents, 
except  in  so  far  as  rights  under  any  such  law  shall  have  heretofore 
accrued." 

This  section  made  former  pension  laws  inapplicahle  to  Mrs.  Haines 
in  her  relationship  of  dependent  mother,  but  left  them  intact  in  so  Hr 
as  they  goTem  her  right  to  the  widow's  pension.  Attached  to  that 
right  is  the  restriction  imposed  upon  the  enjoyment  of  the  pension  by 
section  4715,  Revised  Statutes,  which  provides: 

"Nothing  in  this  title  shall  be  so  construed  as  to  allow  more  than 
one  pension  at  the  same  time  to  the  same  uerson,  or  to  persons  en- 
titled jointly ;  but  any  pensioner  who  shall  so  elect  may  surrender 
his  certificate,  and  receive,  in  lieu  thereof,  a  certificate  for  any  other 
pension  to  which  he  would  have  been  entitled  had  not  the  surrendered 
certificate  been  issued  But  all  payments  proviouslv  made  for  any 
period  covered  by  the  new  certificate  shall  be  deducted  from  the 
amount  allowed  by  such  certilicate." 

War  risk  insurance  compensation  is  pension  under  a  different 
name  and  in  a  somewhat  different  form.  27  Comp.  Dec,  COC).  See 
also  31  Op.  Atty.  Gen.,  While  the  wording  of  section  4715, 

Kevised  Statutes,  may  seem  to  limit  its  operation  to  pensions  under 
the  administration  of  the  Bureau  of  Pensions,  and  section  312  of  the 
war  risk  insurance  act  does  not  in  terms  prohibit  receipt  of  both 
pension  and  compensation  by  the  same  person  for  the  same  period 
of  time,  the  two  sections  together  are  indicative  of  the  general  policy 
of  the  law  that  only  one  pension,  or  compensation  in  the  nature  of 
a  pension,  shall  be  drawn  by  any  one  person  for  the  same  period  of 
time,  an  indication  which  is  strengthened  by  the  amendments  to  the 
war  risk  insurance  act  hereinafter  referred  to.  In  this  connection 
see  also  17  Op.  Atty.  Gen.  415;  19  id.,  214. 

Sections  10  and  11  of  the  act  of  December  24,  1919,  41  Stat.,  372, 
874,  amend,  respectively,  sections  301  and  302  of  the  war  risk  in- 
surance act  by  adding  to  them,  refi9>ectiTely,  the  following  provisions : 

^  That  section  301  of  the  war  risk  insurance  act,  as  amended,  shall 
be  deemed  to  be  in  effect  April  6, 1917 :  Promded,  however^  That  be- 
fore compensation  thereunder  shall  be  paid  there  shaJl  first  be  de- 
ducted from  said  sum  so  to  bo  paid  the  amount  of  any  payments 

such  person  may  have  received  by  way  of  giatuitios  or  payments 
under  pension  laws  in  force  and  existence  between  April  G,  iJ>i7,  and 
October  6,  1917." 

"That  section  802  of  the  war  risk  insurance  act  as  amended  shall 
be  deemed  to  be  in  effect  as  of  April  6,  1917 :  Provided,  That  any 
person  who  is  now  receiving  a  gratuity  or  pension  under  existijig 
law  shall  not  receive  compensation  under  this  act  unless  he  shall  first 
surrender  all  claim  to  such  ^rratuity  or  pension." 

Section  of  the  act  is  the  sec^tion  which  provides  compensation 
to  the  family  or  dependents  of  men  who  have  died,  and  section  302  is 
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the  section  providing  compensation  to  living  but  disabled  ez-serrke 
men  themselves. 

The  provisos  of  these  amendments  seem  to  relate  to  the  class  of 
cases  brought  by  the  amendments  within  the  scope  of  the  two  sec> 
tions,  respectively,  namely,  cases  of  death  or  disability  of  men  in  the 
service  between  April  6, 1917,  and  October  6, 1917,  which  were  pen- 
sionable, and  which  had  in  fact  been  pensioned  under  the  former 
pension  laws,  in  which  the  pensioner  might  elect  to  take  compensation 
under  the  new  larw  in  lieu  of  pension  under  the  old.  Their  applica- 
tion to  the  case  in  hand  is  doubtful,  but  the  two  bureaus  seem  to  be 
agreed  that  both  pension  and  compensation  may  not  under  any  cir- 
cumstances lawfully  be  received  by  the  same  person  from  and  after 
the  passage  of  these  amendments. 

Whatever  their  correct  interpretation  in  this  respect  may  he,  the 
amendments  tend  to  strentrthen  the  conchision  tliat  the  general  pdn  v 
of  the  hiw  restricts  pensioners  to  one  pension,  whether  tlie  pensions 
are  granted  nnder  tlie  old  law  or  the  new,  or  under  both  old  and  new, 
as  in  the  instant  case. 

Having  in  view  (lie  general  policy  of  j)ension  legislation  ;is  iruli- 
cated  hy  tlie  provisions  of  section  4715,  Revised  Statutes,  and  by 
section  iJ12  and  amended  sections  301  and  302  of  the  war  risk  insur- 
ance act,  I  am  constrained  to  hold  that  payment  of  the  widow's  pen- 
sion to  Mrs.  Haines  must  be  subject  to  deduction  from  the  amount 
due  on  the  pension  of  all  compensation  received  by  her  from  the 
Bureau  of  War  Risk  Insurance  for  the  period  from  April  15,  1919, 
the  effective  date  of  the  pension  award,  to  May  31, 1920,  the  date  that 
compensation  payments  were  discontinued. 


W'lien  a  claiDiant  has  accepted  payment  of  au  award  made  by  the  Secretary  of 
War  UDder  fbe  act  of  March  2,  1919.  40  Stat,  12T2,  koowa  aa  tlie  Deot 
Aiti,  aathorisliic  adjustment  of  Informally  erecoted  war  contracta  and 
agreem«itB|  it  mast  be  conclatlTely  presumed  that  aU  negottatlene  forming 

the  basis  of  the  award  in  connection  with  the  particular  tiansactions' cov- 
ered thereby  bnve  been  terminated  and  that  the  final  apreemeiit  of  all 
partit's  lias  boon  expressed  In  the  award,  which  precludes  the  S«^cretJiry 
of  War  tliereafter  from  reopening  the  award  or  from  rendering  an  award 
supplemental  thereto,  except  as  affecting  items  specifically  reserved  in  tht 
original  award  for  further  consideration  and  final  action,  or  to  correct  an 
error  of  omission  apparent  on  the  face  of  the  original  award,  the  correc- 
tion of  which  Is  essmtial  to  give  efltect  to  the  substance  thereof. 

Deelsioa  hy  Comptroller  Warwick,  April  g,  1991: 

The  Auditor  for  the  War  Department  gubmitted  March  14,  1921, 
for  approval,  disapproval,  or  modification,  his  decision  construing 
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the  provisions  of  tlio  act  of  March  2,  1919,  40  Stat.,  1272,  rehitive 
to  the  authority  of  the  Secretary  of  War  to  make  supplemental 
awards  after  the  adjustnu  iit,  etc.,  of  agreements  not  executed  in  the 
manner  prescribed  by  law. 
The  provisions  of  said  act  of  ^^Rrc]l  2,  1919,  are  as  follows: 

"  That  the  Secretary  of  War  be,  and  he  is  horeb]^^,  authorized  to 
adjust,  pay,  or  discharge  any  agreement,  express  or  implied,  upon  a 
fair  and  equitable  basis  that  has  been  entered  into,  in  ^rood  faith 
during  the  present  emergency  and  prior  to  November  twelfth,  nine- 
teen hundred  and  eighteen  *  *  *  and  such  agreement  has  not 
been  executed  in  the  manner  prescribed  bj  law.   *   •  * 

The  auditor  sets  forth  that  the  Secretary  of  War  in  acting  under 

the  authority  of  this  act  makes  the  award  upon  an  informal  agree- 
ment "in  full  adjustment,  pajment.  and  discharge  of  said  agree- 
ment," and  the  claimant  is  required  to  execute  a  voucher  for  pay- 
ment and  certify  that  the  award  is  accepted,  that  the  amount  thereof 
is  correct,  and  that  its  payment  is  accepted  "in  full  settlement,  re- 
lease, and  discharge  of  all  nnitters  and  things  contained  and  rep- 
resented, or  intended  so  to  be,  in  said  award  with  reference  to  which 
said  payment  is  made."   The  auditor  thereupon  decides^ 

That  the  Secretary  of  War  is  not  authorized  by  the  act  of  March 
2,  1919,  9apra^  to  render  supplemental  awards  in  any  ease  where  an 
original  award  has  been  rennered  and  payment  thereunder  has  been 
accepted  by  the  claimant  unless  speciiic  reservation  was  made  in  the 
original  award  itself  showing  that  it  was  not  the  intention  of  the 
parties  to  include  all  items  of  the  claims  arising  out  of  the  particular 
transaction  which  was  the  subject  of  the  awaTa." 

The  auditor  noted  the  fact  that  the  Attorney  (ieneral  in  an  opinion 
of  June  4,  1920,  to  the  Secretary  of  War  had  concluded  that  the  Sec- 
retary of  War  was  authorized  by  the  act  of  March  2,  11)19,  to  take 
further  action  as  to  errors  notwithstanding  an  award  was  designated 
as  final,  the  Attorney  Gt^neral  stating — 

It  does  not  matter  whether  payment  be  made  under  one  or  under 
several  awards,  so  long  as  the  main  requirementvS  of  the  act  are  com- 
plied with.  This  is  entirely  a  matter  of  procedure  prescribed  and  to 
be  prescribed  by  the  Secretary  of  War  in  connection  with  the  admin-  * 
istration  of  the  powers  conferred  upon  him  by  the  statute.  The  pro- 
cedure to  be  followed  is  not  fixed  by  the  statute,  nor  is  the  authority 
of  the  Secretary  of  War  in  respect  to  procedure  defined  or  limited  by 
its  terms;  but  the  authority  to  make  an  tiward  by  its  own  force  carries 
the  power  to  correct  an  award  mistakenly  made.  The  fact  that  you 
have  designated  these  incomplete  adjustments  as  *  final  awards '  Joes 
not  imi>re88  the  awards  with  unalterable  and  irrevocable  finality, 
foreclosing  further  action  in  respect  to  them  upon  evidence  already 
before  you,  particularly  in  view  of  the  fact  that  the  Government  was 
Isr^^ely  responsible  for  the  errors." 
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The  cast  s  mentioned  in  the  opinion  of  the  Attorney  General  appear 

therein  as  follows: 

^*  (a)  Where  the  contractor  and  the  dul}'  authorized  anient  of  the  Sec- 
retary of  War  have  failed  to  include  in  the  award  an  item  which  was 
claimed  by  the  contractor,  which  both  |)arties  believed  was  included 
in  the  award  btit  which  oy  mutual  mistake  was  omitted.  The  re- 
opening of  a^yards  on  the  ground  of  mutual  mistake  of  fact  is  analo- 
gous in  princ  iple  to  the  reformation  of  a  contract  for  mutual  mistake 
of  fact.  It  has  been  suggested  that  my  authority  under  the  Dent  Act  is 
of  that  equit;il)le  nature  which  would  authorize  me  to  correct  final 
awards  although  issued  and  paid  for  the  same  reasons  that  would 
move  a  court  of  equity  to  reform  a  contract  upon  clear  proof  of  mutual 
mistake.  To  illustrate:  The  contractor  has  properly  daimed  reim- 
bursement of  a  commitment  to  a  subcontractor.  Both  the  contractor 
and  the  Government  have  intended  to  include  this  commitment  as  an 
element  of  the  final  award,  but  b}^  mutual  mistake  of  fact  it  has  V)een 
omitted.  The  discrepancy  is  not  discovered  until  the  final  award  has 
been  approved  and  paid. 

"(Z))  Where  the  contractor  and  a  duly  authorized  agent  of  the  Sec- 
retajry  of  War  have  orally  agreed  upon  the  terms  of  settlement  of  a 
claim  under  the  Dent  Act,  and  where  in  the  process  of  reducing  this 
oral  understanding  to  the  written  form  of  an  award  the  phraseology 
employed  has  by  mutual  mistake  of  law  been  such  as  to  legally  exclude 
an  item  claimed  by  the  contractor.  This  class  of  cases  is  analogous  to 
the  reformation  of  a  fornuil  contra*  t  uj)on  the  <jround  stated  in  the 
decision  of  the  Supreme  Court  of  the  United  btates  in  the  case  of 
Philippine  Sugar,  etc.,  Co,  v.  PhUlppine  Islands^  247  U.  S.,  885.  To 
illustrate :  An  item  of  the  contractors'  claim  is  omitted  under  an  early 
interpretation  of  the  Dent  Act  whereby  the  contractor  could  secure 

f)ayment  for  said  item  under  a  procechire  otluT  than  that  authorized 
)y  the  Dent  Act.  It  has  later  been  found  that  the  contractor's  onlj 
remedy  is  under  the  procedure  authorized  by  the  Dent  Act.  The  basis 
of  settlement  already  agreed  upon  was  to  pay  the  contractor  his  spe- 
cific item,  but  by  reason  of  a  mistake  of  law  as  to  the  proper  method 
of  payment,  the  parties' in  reducing  the  oral  basis  for  settlement  to 
written  form  have  omitted  the  item  m  question  from  the  award  issued 
under  the  Dent  Act.  It  has  been  suggested  that  the  Dent  Act  author- 
izes relief  by  the  issuance  of  a  new  award  in  such  cases  in  which  such  a 
mistake  is  chMirly  shown  and  in  which  a  court  of  equity  upon  tlie  same 
grounds  would  grant  relief.'* 

The  act  of  March  2,  1919,  section  2,  contains  a  provision  that  the 
Court  of  Claims  shall  have  jurisdiction  to  nnike  awards  where  the 
award  made  by  the  Secretary  of  War  is  not  accepted  by  claimant, 
or  where  the  Secretary  of  AVar  fails  or  refuses  to  olTer  a  satisfac- 
tory award.  This  jurisdiction  of  the  Court  of  Claims  was  men- 
tioned in  the  oi)inion  of  the  Attorney  General  as  a  remedy  where 
there  is  a  controversv.  but  he  said  that  there  was  no  controversy 
in  the  matter  of  erroneous  omissions  from  awards  and  that  "It 
would  therefore  be  an  idle  form  to  remit  the  contractors  to  their 
remedy  in  the  Court  of  Claims,  where  their  contentions  must  be 
admitted  by  the  Government." 
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It  is  assumed  that  the  expression  "by  the  Government"  is  in- 
tended to  mean  that  the  admission  would  be  by  the  representative 
of  the  Department  of  Justice  and  not  to  indicate  that  the  Court 
of  Claims  would  give  judgment  for  the  contractors. 

It  is  apparent  that  taking  the  cases  as  broadly  as  stated)  and 
the  opinion  of  the  Attorney  General  as  rendered  as  having  regard^ 
to  that  broadness,  the  effect  would  be  no  restraint  upon  adminis- . 
trative  action  after  award,  release,  and  payment,  and  that  further 
awards  might  be  made  simply  upon  the  statement  of  the  parties 
thereto  that  an  item  "which  both  parties  believed  was  included  in  the 
award,  but  which  by  mutual  mistake  was  omitted,"  or  that  in  writing 
the  form  of  the  award  "the  phraseology  employed  has  by  mutual 
mistake  of  law  been  such  as  to  legally  exclude  an  item  claimed  by 
the  contractor." 

The  jurisdiction  given  the  Secretary  of  War  by  the  act  of  March 
2,  1919,  is  an  equitable  one,  and  the  procedure  of  requiring  that 
upon  an  award  made  the  claimant  shall  certify  its  acceptance  and 
release  accordingly  is  strictly  in  harmony  with  the  act  if  not  necessi- 
tated by  it,  so  that  refusal  of  the  award  shall  appear  before  the 
remedy  of  proceeding  in  the  Court  of  Claims  may  be  invoked. 
As  to  the  situation  in  the  Court  of  Claims  upon  the  reasoning  of 
the  opinion,  it  suggests  that  if  there  is  no  controversy  then  also 
there  is  no  jurisdiction  of  the  Court  of  Claims,  because  the  opinion 
assumes  that  the  remedy  there  is  dependent  on  a  controversy  be- 
tween the  parties.  The  statute  dearly  gives  the  remedy  in  court 
only  when  the  award  of  the  Secretary  of  War  is  not  accepted.  The 
general  jurisdiction  of  that  court  would  not '  maintain,  but  even 
under  gtMieral  jurisdiction  there  probably  would  be  no  going  behind 
the  release  under  the  principles  announced  by  the  Supreme  Court 
of  the  United  States  in  United  States  v,  Wni.  Cramp  <f*  Sons  Co.^ 
206  U.  S.,  lis,  reversing  the  judgment  of  the  Court  of  •Claims  upon 
claims  under  contracts  after  release  given. 

The  auditor  correctly  states  the  principles  applicable  where  a  re- 
lease is  given.  Xo  course  of  procedure  could  be  sanctioned  by  the 
accounting  officers  of  the  Treasury  which  would  permit  indiscrimi- 
nate setting  aside  of  awards,  on  the  say  so  of  what  was  meant  or 
intended  but  not  done.  That  the  final  release  is  conclusive  must  be 
the  principle  to  be  generallv  followed,  where  the  claim  of  error  or 
omission  as  the  basis  of  a  reopening  and  making  a  new  award,  re- 
lates solely  to  the  negotiations,  etc,  which  must  he  presumed  to  have 
been  terminated  and  the  final  agreement  be  expressed  in  the  award. 
It  may  be  that  an  error  or  omission  appears  on  the  face  of  the  award 
and  such  may  be  corrected  but  these  errors  or  omissions  do  not  affect 
the  substance  of  the  award  but  are  corrected  to  give  effect  to  that 
substance  as  contained  in  the  award. 
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The  case  is  mentioned  by  the  auditor  in  his  decision,  that  in  an 
award  to  one  Frank  Purcell  it  was  discovered  in  the  recapitulation 
of  a  subcontractor's  chiiiii  the  l'ecta«^e  of  certain  items  of  walnut  logs 
was  included  in  the  total  feetatje  but  the  amount  therefor  was  not 
carried  into  the  total  amount  awarded  and  a  supplemental  award 
was  made  in  correction  in  favor  of  a  subcontractor  of  a  subcon- 
tractor, W.  D.  Ham.  The  auditor  should  investigate  whether  the 
errors  complained  of  appear  upon  the  record  of  the  original  award 
and  determine  the  rights  of  the  parties  accordingly.  The  cUim 
when  settled  by  the  auditor  will  be  sent  to  this  office  for  leTiaion  if 
it  be  found  advisable. 

The  auditor's  decision  is  modified  to  this  extent  and  as  modified 
18  approved. 


CONTRACTS— LIQXmATBB  9AXA0S8— DELAY  DVS  TO  OOVE&infEaT. 

Where  a  contract  for  Installation  of  oloctric  crnn(>s  rofniirod  completion  within 
a  certain  nunilx^r  of  days,  providinc:  for  d<Mlucti*>n  of  llqui<liito<l  damages 
for  each  day's  delay  beyond  that  time,  but  providing  also  that  if  the 
Goyemment  failed  to  dellrer  tbe  electrical  equipment  enential  to  instella- 
tlon  within  a  speclfled  time  prior  to  date  set  tor  completion  the  time  fior 
final  completion  wonld  be  extended  accordingly,  the  epedfled  period  aothflr* 
Ized  for  completion  after  delivery  of  equipinont  did  not  begin  tu  run  until 
all  of  tho  oqnlpiiiont  had  beon  dfdivored,  and  tlio  rifrht  to  the  extension 
authorized  on  account  of  di'lay  in  delivery  of  fjurh  equipment  did  not  de  pend 
upon  whether  such  delay  actually  delayed  completion  under  Uje  cx)ntract 

Heollloa  \(f  Comptroller  Warwick,  April  6,  1921: 

Cameron  Engineering  Co.  applied  April  4, 1921,  for  a  revision  of 
the  action  of  the  Auditor  for  Uie  Kairy  Department  in  disallowing 
by  certificate  dated  November  10,  1920,  case  No.  224095,  its  daim 
for  $2,600  withheld  as  liquidated  damages  in  final  settlement  under 
its  contract  (Jated  November  26, 1918,  for  furnishing,  delivering,  ind 
installing  at  the  navy  yard,  Washington,  D.  C,  three  electric  travel- 
ing bridge  cran€& 

With  reference  to  rate  or  completion  the  contract  provides: 

"The  cranes  to  be  furnished  under  this  contract  shall  be  dehvered 
and  erected  complete  within  one  himdred  and  fifteen  (115)  calendar 
days  from  the  date  a  copy  of  this  contract  is  delivered  to  the  party 
of  the  first  part,  provided,  however,  that  should  delay  occur  in  the 
delivery  of  the  electrical  equipment  beyond  a  date  twenty-five  (25) 
calendar  days  prior  to  the  <latf'  irivcn  nliove,  or  should  the  time  of 
transit  of  the  cranes  from  the  Avoiks  of  tlie  party  of  the  first  part 
to  the  site  of  the  work  consume  more  than  lifteeu  (15)  calendar  Jays, 
the  time  of  completion  as  stated  above  shall  be  extended  accord- 
ingly." 

The  said  contract  further  provides  for  extension  of  time  on  acconnt 
of  unavoidable  delays  and  for  the  deduction  of  liquidate^d  damages 
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at  the  rate  of  $25  per  caknilar  day  for  each  crane  for  delays  in  com- 
pletion beyond  the  time  fixed  or  extended. 

A  copy  of  the  contract  was  delivered  to  the  contractor  November 
26,  191b.  Tlierefore,  in  the  iiljseiice  of  any  authorized  extensions,  the 
work  should  have  been  completed  on  or  before  March  21,  1919. 

I  tliink  it  was  clearly  the  intent  of  the  contract  that  the  contractor 
slu)uld  have  at  least  25  days  after  "  delivery  of  the  electrical  e(iuip- 
ment "  in  which  to  complete  the  contract. 

It  appears  that  the  first  delivery  of  electrical  equipment  was  made 
March  14,  1919,  and  that  various  other  deliveries  were  made  at 
irregiilar  intervals  thereafter,  the  last  delivery  being  made  July  10, 
1919. 

On  account  of  delay  in  delivery  of  the  equipment,  the  Navy  De- 
partment extended  the  time  for  completion  to  June  30,  1919,  being 
26  days  after  June  5, 1919,  wheu  the  hoistinnr  motors  were  deliyered. 
An  extension  of  four  days  was  also  granted  on  account  of  ezcefisLye 
time  in  transit. 

Installation  of  one  of  the  cranes  was  completed  August  7,  1919, 
and  installation  of  the  other  two  was  completed  August  8,  1919,  an^ 
liquidated  damages  were  deducted  at  the  rate  of  $25  per  day  for 
84  days  on  one  crane  and  for  85  days  on  each  of  the  other  two. 

The  reason  assigned  for  extending  the  time  25  days  from  June  5, 
1919,  instead  of  from  July  10, 1919,  is  that  the  only  electrical  equip- 
ment deUvered  after  June  5  was  ihe  operating  coil  for  one  of  the 
cranes  and  that  the  delay  in  the  deliTery  of  this  coil  did  not  affect 
the  assembling  or  shipment  of  the  cranes. 

It  may  be  tme  that  delay  in  the  deliTery  of  this  coil  did  not  delay 
the  assembly  or  shipment  of  the  cranes,  bat  the  work  under  the  con- 
tract was  not  complete  until  the  cranes  were  installed  in  the  na\  y 
yard  and  the  delay  in  delivery  of  said  coil  would  necessarily  delay 
completion  of  the  installation  until  after  delivery  of  the  ooiL 

The  Navy  Department  fixes  the  date  for  the  &ial  completion,  and 
from  which  liquidated  damages  are  to  be  charged,  as  July  4,  1919. 
It  is  apparent  that  tiie  instii^tion  could  not  have  been  completed 
on  said  date  when  a  part  of  the  electrical  equipment  was  not  deliv- 
ered until  July  10,  1919.  And  in  view  of  the  provision  in  the  con- 
tract to  the  effect  that  the  contractor  shall  have  25  days  after  date 
of  delivery  of  electrical  oquipmont  within  which  to  complete,  it  must 
be  held  tliat  said  period  did  not  bcirin  to  run  until  all  of  the  elec- 
trical equipment  had  been  delivered  and  that  the  right  to  the  ex- 
tension authorized  on  account  of  delay  in  deliverv  of  such  equip- 
ment does  not  depend  upon  whether  such  delay  actually  delayed 
final  completion  under  the  contract. 

The  action  of  tlie  auditor  is  reversed. 
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VAYAL  MIEITIA  IV  IBDXEAL  SERTieS-^AT  ASB  WA&  IBEYIOB 

VATMBHTS. 

Members  of  a  St.nte  Naval  Militia  which  had  beon  callpcl  forth  by  the  Preslilent 
for  war  service  were  serving  in  the  naval  forces  of  the  United  States  from 
the  date  wlien  they  reported  under  emdi  caU  at  their  local  ship,  armory, 
or  quarters,  entttUng  them  from  that  date 'to  pay  from  the  United  States 
and  to  the  $60  war  serrloe  payment  upon  subsequent  discharge,  even 
though  they  may  have  been  rejected  bj  naval  office  as  physically' or 
mentally  unfit  for  Federal  service. 

Deeitlom  by  Atsistaat  OonptroUer  Foree,  April  6, 1921: 

Morris  Burros  applied  August  81,  1920,  for  revision  of  the  action 
of  the  Auditor  for  the  Navy  Department  in  disallowing  by  settle- 
ment case  No.  216189,  dated  July  10,  1920,  his  claim  for  pay  as  a 
member  of  the  Naval  Militia  of  the  State  of  Connecticut  and  for 
$60^war  service  bonus  on  discharge. 

The  auditor  disallowed  on  the  ground  that  claimant  had  never 
served  in  the  Navy. 

Appellant's  military  history  is  as  follows : 

Enlisted  seaman,  third  division,  Naval  Militia  of  the  State  of 
Connecticut,  February  25,  1016;  reported  at  local  armory-  April  7, 
1917,  in  response  to  the  call  of  the  President;  reported  at  the  Fed- 
eral rendey.vous  at  Commonwealth  Pier,  Boston,  Mass.,  on  April  9, 
1917;  discharged,  ])hysical  disal)ility.  May  IC,  1917.  The  oflice  of  the 
adjutant  fjfeneral  of  Connecticut  reports  that  a[)]jellant  was  examined 
for  enrollment  in  the  National  Naval  Volunteers  a  few  days  prior  to 
April  7,  1917,  and  accej)ted  by  the  Naval  Militia  officers.  His  subse- 
quent physical  examination  was  by  oflit  t  rs  of  the  United  States  Xavy. 

Since  appellant  reported  at  his  local  armory,  pay  is  due  him  from 
the  date  at  which  he  so  reported  to  the  date  of  his  rejection.  Sec- 
tion 8,  act  of  February  16,  1914,  38  Stat.,  285.  23  Comp.  Dec, 
708-713. 

The  $60  bonus  claimed  by  appellant  is  that  provided  by  section 
1406  of  the  act  of  February  24,  1919^  40  Stat.,  1151,  for  "all  per- 
sons serving  in  the  military  or  naval  forces  of  the  United  States 
during  the  present  war  who  have  since  April  6,  1917,  resigned  or 
been  discharged  under  honorable  conditions   *  * 

The  act  of  February  16,  1914,  38  Stat.,  283,  provides,  among 
other  things,  for  the  conversion  of  the  naval  militia  into  one  of  tiw 
naval  forces  of  ihe  United  States  in  the  event  of  war.  It  authorizes 
the  President  at  such  occurrence  to  call  forth  the  militia  in  such 
number  as  he  may  deem  necessaiy;  and  the  organizations  so  used  an 
repeatedly  referred  to  in  the  act  as  being  *^  in  the  service  of  the 
United  States  " — ^sections  4,  6,  7,  8,  and  elsewhere.  It  must  be  con- 
cluded that  members  of  a  naval  militia  organization  which  had 
been  called  forth  by  the  President  for  war  service  were  serving  in 
the  naval  forces  of  the  United  States  from  the  date  when  they  re- 
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ported  imder  such  call  at  their  local  ship,  armory,  or  quarters. 
Their  pay  from  the  Federal  appropriation  began  on  that  date — 
section  8  above  referred  to.  They  were  subject  to  court-martial  for 
refusal  or  neglect  to  proiscnt  themselves  for  muster — section  5.  By 
the  very  act  of  the  President's  call  tliey  were  bound  to  service,  and 
their  report  for  duty  was  an  actual  entry  upon  service.  Nor  was 
their  service  status  affected  by  tiie  existence  of  tlie  Government's 
ri^rlit  to  apply  sul)se(pient  tests  of  fitness  and  to  reject  those  found 
unfitted.  'Ihe  (lovernmeut  could  waive  such  test,  liut  the  naval 
militiamen  could  not  insist  upon  it  as  a  condition  precedent  to  liis 
performance  of  duty;  and  in  this  fact  is  found  un  additional  reason 
for  holding  that  the  physical  and  mental  examination  (;f  naval 
militiamen  subsequent  to  their  re[)ort  for  duty  was  not  the  point 
of  induction  into  the  service,  but  merely  a  means  of  determining 
fitness  to  continue  a  service  already  begun. 

The  action  of  the  auditor  is  reversed  and  a  certificate  will  issue 
directing  allowance  to  appellant,  as  follows: 

Paj  as  seamen,  Ist  class,  April  7  to  May  16. 1017, 40  days.  @  $24  per  mo.  $82. 00 

Plus  10%  ^   3. 20 

War  service  bonus   60. 00 

05.20 


B4ILWAT  KAZL  8SSVIC2— OOMPBHSATXOH. 

The  rules  of  compensation  provided  In  tlte  acta  of  June  5,  1920,  41  Stat.,  lori2, 
and  March  1,  1921,  41  Stat,  11S3,  for  supervisory  officials  and  employees 
of  the  Railway  Mail  Service,  in  even  hundreds  of  dollars,  are  the  fixed 
statutory  rates  for  the  positions,  respectlvelj-,  and  not  merely  the  mnTtmnnr^ 
rntt  s  with  discretion  in  the  administrative  officers  to  adjust  the  compensa- 
tion  in  eacli  case. 

lu  llie  aljsencT  of  aiUiitiunul  It'^isiatioi),  tlie  express  statutory  iiilubiiiou  con- 
tained in  tlie  act  of  June  5,  VJJiO,  41  Stut.,  lo53,  made  eilective  on  and 
after  July  1,  1921,  against  the  promotion  of  supervisory  ofllcials  anfl  em* 
ployees  in  the  Postal  Service  more  than  $300  during  any  one  fiscal  year, 
-with  certain  exceptions,  lias  the  effect  of  preventing  an  assistant  chief 
clerk  of  the  IJailway  Mall  Service,  reprarded  as  a  supervisory  ofnelal,  with 
salary  at  :?2..")«H)  per  annum,  froni  receivint;  a  i)roiiioti(<n  to  chief  clerk, 
same  service,  with  salarj*  at  .<.'i,<KH>;  l)ut  as  clerks  whose  positions  are 
divided  by  law  into  six  grades  are  not  considered  supervisory  oflicials,  such 
inhibition  has  no  application  to  them,'  and  the  position  of  dilef  clerk.  Rail- 
way Mail  Service,  can  be  filled  by  promotion  of  a  clerk,  grade  6  or  5,  re- 
gardless of  automatic  promotion  from  grade  4  during  the  same  year  made 
according  to  law. 

Comptroller  Warwick  to  the  Postmaster  General,  April  8,  1921: 

I  have  your  letter  of  February  10.  referrin<r  to  certain  provi.sion.s 
in  the  act  of  June  5.  19-20,  41  stat.,  iU45,  and  re<^uebting  decision  of 
the  followiug  questions: 
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1.  Can  a  Tacaney  in  the  posLtion  of  ddef  derk,  Baflway  Hail 
^Service,  be  filled  by  promotion  of  an  assistant  chief  derk  or  a  derk 
of  grade  6  or  5,  and  if  so,  what  rates  of  eompensa^n  could  be  ptid 
on  such  promotions! 

2.  Will  the  increase  reoeiTed  by  a  derk,  grade  4  in  the  Bailway 
Mail  Service,  who  is  automatically  advanced  to  grade  5  on  July  1, 
1921,  prevent  his  being  paid  an  additional  increase  of  more  than 
$150  upon  promotion  to  chief  clerk  during  the  year  ending  June 
30,1922? 

The  provisions  referred  to  are  as  follows: 

"  That  railway  postal  clerks  shfill  be  divided  into  two  classes,  Gass 
A  and  Class  B,  and  into  six  grades  as  follows:  Grade  one — salary, 
$1,^;  grade  two — salary,  $1,700;  grade  three — salary,  $1,850;  grade 
four— suary,  $2,000;  grade  five — salary,  $2,150:  grade  six — salary, 
$2,800."  Page  1060.  ^  t> 

That  the  annual  salaries  of  oHicials  of  the  Kailway  Mail  Service 
shall  be  graded  in  even  hundreds  of  dollars,  as  follows:  Division  su- 
perintendents at  $l.'200;  assistant  division  superintendents  at  $^^.20^; 
assistant  superintendents  at  $3,100;  ai-sistant  superintendent  in  charge 
of  car  construction  at  $3,0(X);  chief  clerks  at  $3,000;  assistant  chief 
clerks  at  $2,500:  Provided^  That  the  clerks  in  charge  of  sections  in  the 
offices  of  the  division  supe^tendents  shall  be  ntSa  as  assistant  chief 
derks  at  $2,500  salary,  and  the  chief  derk  in  charge  of  car  construc- 
tion shall  be  designated  as  an  assistant  superintendent  at  $3,000  salaiy 
per  annum."  Page  1052. 

"On  and  after  July  1.  1921,  no  supervisory  official  or  employee  in 
the  Postal  Service  shall  be  promoted  more  than  $300  during  any  one 
year,  except  when  appointed  postmaster,  inspector  in  charge,  or  su- 
perintendent of  the  Railway  Mail  Service."  Page  1058. 

Prior  to  June  5,  lO'iO,  the  fixed  i^alaries  of  super\isory  officials  in 
the  Kaihvay  Mail  Service  were  provided  for  in  annual  appropriation 
acts  as  follows : 

"  For  fifteen  division  superintendents,  at  $3,250  each;  two  assistant 
superintendents,  at  $2,350  each;  fifteen  assistant  division  superintend- 
ents, at  $2,250  each;  one  hundred  and  fifteen  chief  clerks,  at  not  ei- 
ceeding  $2,100  each."  40  Stat,  1194.  See  also  41  Stat.,  579. 

It  is  noted  that  the  chief  clerks  were  provided  for  at  salaries  "not 
exceeding"  $2,100  each,  thus  indicating  that  when  it  is  intended  to 
provide  a  maximum  rather  than  a  fixed  rate  appropriate  words  are 
used  to  express  such  intent. 

In  the  provision  hereinbefore  quoted  from  the  act  of  June  5. 
which  fixes  the  annual  salaries  of  supervisory  officials  and  employees 
in  tlie  liailway  Mail  Service,  the  rates  mentioned,  to  wit,  $4i00, 
$3,200,  $3,100,  $3,000,  and  $2,50(1,  purport  to  he  fixed  rates  rather  than 
maximum  rates,  no  such  term  as  "not  exceeding'"  being  used  in  con- 
nection therewi  th,  and  the  act  of  March  1 .  1021.  41  Stat.,  1153,  in  mak- 
ing a])propriation  for  said  salaries  for  the,  fiscal  year  1922,  provides 
for  fixed  and  specific  amounts  as  follows: 
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**  For  fifteen  division  superintendent^;,  at  $4,200  each ;  two  assistant 
superintendents,  at  $3,100  each;  fifteen  iisslstant  division  superintend- 
ents, at  iivi,2UU  each ;  assistant  superinteiuient  in  charge  of  car  construc- 
tion, $3,O(>0 ;  one  hundred  and  twenty-one  chief  clerks,  at  $3,000  each;  . 
one  hundred  and  twenty-one  assistant  chief  clerks,  at  $2,500  each." 

In  view  of  the  facts  and  provisions  of  law  hereinbefore  mentioned,  I 
think  it  is  clear  that  the  rates  of  salaries  provided  in  the  act  of  June  5, 
1920,  for  officials  of  the  Kailway  Mail  Service  are  the  fixed  rates  for 
the  positions,  respectively,  and  not  merely  the  maximum  rates.  In 
arriving  at  this  conclusion  I  have  not  overlooked  the  statement  in  the 
law  that  sahiries  of  these  ofiicials  "shall  be  graded  in  even  hundreds 
of  dollars/'  The  law  does  not  stop  with  that  statement,  but  goes 
further  and  prcscril>es  specifically  how  such  salaries  shall  be  graded 
in  even  hundreds  of  dollars  by  fixing  definitely  each  such  salary.  In 
view  of  this  specific  fixing  of  the  rates,  it  might  appear  that  there 
was  no  necessity  nor  reason  for  the  statement  that  the  salaries  shall 
be  graded  in  even  hundreds  of  dollars,  but  it  is  noted  tliat  prior 
to  the  enactment  of  this  law  the  salaries,  though  definitely  fixed,  were 
not  so  graded,  and  it  is  probable  that  the  statement  was  used  in  con- 
nection with  the  new  rates  established  in  the  act  of  June  5,  1920,* 
as  a  partial  explanation  of  why  the  increases  therein  provided  were 
not  on  a  regular  horizontal  or  percentage  basis.  But  be  that  as  it  may^ 
said  statement  can  not  be  construed  to  authorize  the  conversion  into 
maximum  rates  of  the  salaries  otherwise  spfcificiillv  fixed. 

It  must  be  held,  therefore,  that  the  salary  of  a  chief  clerk  in  the 
Railway  Mail  Service  is  $3,000  per  annum ;  and  that  whoever  legally 
holds  said  position  is  entitled  to  be  paid  at  that  rate,  regardless  of  the 
position  from  which  he  was  promoted. 

The  provision  prohibiting  supervisory  officials  and  employees  from 
being  promoted  more  than  $800  during  any  one  year,  except  in  the 
three  instances  specificaUy  mentioned,  does  not  repeal  or  modify  the 
preceding  provision  which  fixes  the  salaries  of  snpervisory  officials 
and  employees  in  the  Railway  Mail  Service,  but  full  force  and  effect 
must  be  given  to  it.  Since  it  is  made  applicable  only  to  supervisory 
officials  and  employees  it  has  no  application  to  clerks  of  the  six  grades 
with  salaries  ranging  from  $1,600  to  $2,800  per  annum. 

An  assistant  chief  clerk  must  be  regarded  as  a  supervisoiy  official 
or  employee.  And  as  the  difference  between  the  salary  of  an  assistant 
chief  derk,  $2,500,  and  a  chief  clerk,  $3,000,  is  more  than  $800  a  pro- 
motion from  assistant  chief  clerk  to  chief  clerk  in  the  Railway  Mail 
Service  would  be  in  direct  contravention  of  the  law. 

There  is  no  apparent  reason  why,  of  all  the  supervisory  officers  and 
emplo3Tes  in  the  Postal  Service,  assistant  chief  clerks  in  the  Railway 
Mail  Service  afone  should  l)e  barred  from  receiving  any  promotions, 
but  such  is  the  eilect  of  the  law.  It  is  not  unlikely  that  the  failure  to 
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except  these  assistant  chief  clerks  from  the  restriction  against  promo- 
tions was  due  to  an  oversight  or  inadvertence :  and  if  so  the  situation 
can  be  easily  remedied  by  further  legislation  before  July  1,  the 

•  date  from  which  the  provision  is  to  operate. 

The  provision  with  refcM-ence  to  ])i()motions  of  more  than  $3<K)  re- 
lates to  supervisory  ollicials  and  em])loyees  not  only  in  the  Kaihvay 
Mail  Service  but  also  in  tlie  post  otlices  and  the  insjjection  service. 
This  is  clearly  sliown  b\'  the  specific  exception  in  said  provision  of 
appointments  as  postmaster,  inspector  in  charge,  and  snperinteiidt'iit 

•  of  the  Kailway  ^lail  Service,  which  are  the  only  positions  otlier  than 
chief  clerk,  Kailway  ^fail  Service,  l)etween  which  and  the  next  lower 
position  in  the  same  service  there  is  a  difTerence  in  salary  of  more  tlian 
$300.  This  is  a  further  indication  tliat  failure  to  except  appointments 
to  the  position  of  chief  clerk,  Kailway  Mail  Service,  was  an  inadvert- 
ence, but,  however  that  may  be,  the  express  statutory'  inhibition 
against  such  promotions  can  not  be  ignored  and  must  be  enforced 
unless  additional  legislation  on  the  subject  is  had  before  July  1, 1921. 

Answering  specifically  the  questions  hereinbefore  stated,  you  are 
advised  with  reference  to  question  one  that  a  vacancy  in  the  position 
of  chief  clerk,  Railway  Mail  Service,  can  not  be  filled  by  promotion 
of  an  assistant  chief  clerk  but  can  be  filled  by  promotion  of  a  clerk, 
grade  6  or  5,  and  the  rate  of  compensation  to  be  paid  on  such  pro- 
motion is  $3,000  per  annum ;  and  with  reference  to  question  two  that 
the  automatic  advancement  from  grade  4  to  grade  5  would  not  pR* 
vent  a  promotion  to  the  position  of  chief  clerk  within  the  year  in 
which  the  advancement  occurred. 


GomnrTATZON  of  qttarters.  heat,  and  light— wareaht  omctM 

OF  THE  A&MY  MINE  PLABIE&  8E&VICE. 

Warrant  dDcera  of  the  Army  Mine  Planter  Service  are  entitled  to  conuDiitattai 

of  quarters,  hoat,  nnrl  Wght,  during  the  period  there  arc  no  quarters  on  the 
Array  niiiio  |il:iiucr  to  which  assigned  for  duty  or  public  quarters  oa  sbore 
available  for  tiiem. 

AMditant  Goaiptroller  FMc«  to  the  Beeretaiy  9t  War,  April  B,  IMl: 

By  indorsement  dated  March  18,  1921,  you  have  referred  to  this 
office  the  voucher  and  other  papers  in  the  case  of  Anton  GreenrooB, 
chief  engineer,  Army  Mine  Planter  Service,  for  dedsion  of  the  ques- 
tion whether  he  is  entitled  to  commutation  of  quarters,  heat,  and  light 
for  the  month  of  December  1920,  during  which  time  he  was  od  doty 
with  the  United  States  Army  mine  planter  Colonel  Albert  Todd^ 
stationed  at  Pier  6,  Hohoken,  K.  J.,  and  actually  occupied  quarten 
furnished  by  himself  at  5520  Fourth  Avenue,  Brooklyn,  N.  Y. 

Under  the  provisions  of  the  act  of  July  9,  1918, 40 'Stat.,  881, 882, 
the  chief  engineer  of  a  mine  planter  of  the  Mine  Planter  Service, 
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Coast  Artillery  Corps.  R^^nruiar  Army,  is  a  warrant  officer,  appointed 
bv  and  hoklinir  his  oflice  at  the  discretion  of  the  Secretarv'  of  War. 
By  said  act  his  annual  pay  was  fixed  at  $1,700,  By  tlie  a(  t  of  June 
5,  1920,  41  Stat.,  956.  he  was  frivcn  an  increase  of  pay,  commencinpr 
January  1,  1920.  of  $240  per  annum  to  remain  effective  until  June 
30,  1922,  unless  sooner  amended  or  repealed.  Said  act  of  July  9, 
1918.  further  provides  that  such  warrant  officers  "shall  have  such 
allowances  as  the  Secretary  of  War  may  prescribe,  and  shall  be  re- 
tired, and  shall  receive  longevity  pay,  as  now  provided  by  law  lor 
officers  of  the  Army."  * 

By  section  4a  of  the  act  of  June  4, 1920, 41  Stat.,  761,  the  Secretary 
of  War  is  authorized  to  appoint,  in  addition  to  those  authorized  for 
the  Army  Mine  Planter  Service,  warrant  officers  who  shall  receive 
base  pay  of  $1,320  a  year  and  the  allowances  of  a  second  lieutenant, 
shall  l)c  entitled  to  IonjG:e\  ity  pay,  and  to  retirement  under  the  same 
eonditions  as  commissioned  officers,  and  shall  take  rank  next  below 
second  lieutenants. 

The  warrant  officer  is  entitled  to  the  benefits  of  section  12  of  the 
act  of  May  18,  1920,  41  Stat.,  604,  relating  to  the  transportation  of 
his  wife  or  dependent  child  or  children  on  permanent  change  of  his 
station. 

Allowances  for  warrant  officers  of  the  Army  Mine  Planter  Service 
were  prescribed  by  the  Secretary  of  War  and  published  in  section  2 
of  War  Department  General  Orders,  Ko.  57,  dated  September  15, 
1920.  These  allowances  which  include  mileage,  travel  pay,  commuta- 
tion of  rations,  clothing,  transportation  of  baggage,  quarters,  fuel, 
and  light,  are  reviewed  in  27  Gomp.  Dec,  516.  The  allowance  for 
quarters,  fuel,  and  light  as  stated  in  said  General  Orders,  No.  57,  is  as 
follows: 

"  The  allowance  for  quarters,  fuel,  and  li^'ht,  or  commutation  there- 
for, as  prescribed  by  Army  Ke|^uiations  for  second  lieutenants  of 
the  Army,  will  apply  to  warrant  officers.  Warrant  officers  will  be 
^ssignM  quarters  on  shore  at  the  station  assigned  to  their  inine 
planter,  atid  if  such  assignment  is  not  practicable  commutation  will 
be  paid  therefor." 

The  act  of  June  5,  1920,  making  appropriations  for  the  support 
of  the  Army  for  the  fiscal  year  ending  June  dO,  1921,  in  41  Stat.,  954, 
956,  957j  958, 959,  and  961,  appropriates  funds — 

**  For  pay  of  warrant  officers,  ♦  ♦ 

''For  commutation  of  quarters  and  heat  and  lirrht  to  commissioned 
officers,  warrant  officers,  members  of  the  Nurse  Corps,  and  enlisted 
men  on  dutv  at  places  where  no  public  quarters  are  available,  *  *  *. 

For  mileaixe  to  commissioned  oihccrs,  warrant  officers,  *  *  *t 
when  authorized  by  law,    •    •  *. 

**  For  issue  as  rations  to  troops,  including  warrant  officers  of  the 
Mine  Planter  Service,  *  *  *. 
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"For  payments:  *  *  *:  of  the  regulation  allowances  of  com- 
mutation in  lieu  of  rations  to  enlisted  men  on  furloutj^h,  enlisted  men 
and  male  and  female  nurses  when  stationed  at  places  where  rations 
in  kind  can  not  be  economically  issued,  including  warrant  officers  oi 
the  Mine  Planter  Service,  •  ♦ 

"  Ref::ular  supplies  of  the  Quartermaster  Corps,  *  *  *;  for  fur- 
nishin*;  heat  and  li^ht  for  the  authorized  allowance  of  quarters  for 
oliicers,    ♦    ♦    ♦     warrant  nOicers,    ♦  ♦ 

*'  For  transportation  of  the  Aimy  and  its  supplies,  including  trans- 
portation of  the  troops  when  moving  either  by  land  or  water  ,and  of 
their  bagga^^  including  the  warrant  officers  of  the  Mine  Planter 
Service,   *    '  ♦,incluc&ng  the  cost  of  packinjr  and  crating;  *  *  *. 

"  For  cloth,  woolens,  materials,  *  *  * ;  for  issue  and  for  sale 
at  cost  prices  according:  to  the  Army  Regulations;  for  payment  for 
clothing  not  drawn  due  to  warrant  officers  of  the  Mine  Planter 
Service  and  to  enlisted  men  on  tlischarge;    ^  * 

The  act  of  March  2,  1907,  34  Stat.,  1167,  IIGS,  and  1169,  provides: 

"That  hereafter  the  heat  and  li^rht  actually  necessary  for  the 
authorized  allowance  of  (piarters  for  officers  and  enlisted  men  shall 
be  furnished  at  the  expense  of  the  United  States  under  such  regula- 
tions as  the  Secretary  of  War  may  prescribe;    •    *  *. 

^  That  at  all  posts  and  stations  where  there  are  public  Cjuarters  be- 
longinff  to  the  United  States  officers  may  be  furnished  with  quarten 
in  kind  in  such  public  quarters,  and  not  elsewhere,  by  the  Quarter* 
master's  Department,  assinrnin":  to  the  officers  of  each  ^rade,  respec- 
tively, such  number  of  rooms  as  is  stated  in  the  following  table, 
namely :  Second  lieutenants,  two  rooms;    *  ♦ 

The  act  of  March  4,  1915,  38  Stat.,  10^,  contains  provisos  as 
follows : 

Propided^  That  hereafter,  at  places  where  there  are  no  public 

?uarters  available,  commutation  for  the  authorized  allowance  there- 
or  shall  be  paid  to  commissioned  officers,  artinjr  dental  sur<:eons, 
veterinarians,  members  of  the  Nurse  Corps,  and  pay  rl('rk<  ut  the 
rate  of  $12  per  room  per  month;  and,  when  speciiically  authorized 
by  the  Secretary  of  War,  to  enlisted  men  at  the  rate  of  $15  per  month, 
or  in  lieu  thereof  he  may,  in  his  discretion,  rent  quarters  for  the  use 
of  said  enlisted  men  when  so  on  duty.  Provided  further,  That  here' 
after  the  Secretary  of  War  may  determine  where  and  when  there  are 
no  public  quarters  available  within  the  meaning  of  this  or  any  other 
Act." 

The  act  of  March  2, 1901,  31  Stat,  901,  provides  that  the  Serretary 
of  War  may  determine  what  shall  constitute  duty  without  troops 
within  the  meaning  of  the  laws  governing  the  payment  of  commuta- 
tion of  quarters  to  oflBcers  of  the  Army. 

In  War  Department  General  Orders,  No.  43.  dated  April  1,  1901, 
is  the  following  ruling  by  the  Secretary  of  War  under  the  authority 
conferred  by  said  act  of  March  2, 1901 : 

**  Officers  on  duty  in  the  War  Department,  at  Army  and  other 
general  headquarters,  attending  surgeons  and  other  officers  on  dutr 
m  cities  and  other  places  whm  public  quarters  are  not  funusbed, 


uiyiiized  by  Google 


DBCISIOlirS  OJ  THE  OOMFTBOLLBB. 


879 


but  where  enlisted  men  are  on  duty  only  as  guards,  orderlies,  clerks, 
and  messengers,  and  recruiting  omcei*s  at  city  stations  are  regarded 
as  bein^  on  duty  without  troops  within  the  meaning  of  the  laws  and 
regulations." 

It  has  been  decided  that  an  o£Bcer  of  the  Army  is  not  entitled 
to  reimbursement  for  the  amount  he  paid  for  quarters  when  serving 
at  a  post  where  there  are  public  quarters  to  which  he  could  have 
'  been  assigned  by  the  Quartermaster's  Department,  2  Comp.  Dec., 
187;  that  commutation  of  quarters  is  allowable  by  law  only  when 
quarters  in  kind  are  not  available,  21  id,^  496;  that  officers  can  not 
base  claims  for  conmiutation  of  quarters  on  their  refusal  or  fail- 
ure to  occupy  public  quarters  providied  for  their  use,  8  mI.,  228; 
12  tef.,  21;  and  24  838;  and  that  the  fact  that  by  permission  of 
the  military  authorities  public  quarters  at  a  post  or  station  are  occu- 
pied by  persons  not  entitled  to  them  does  not  authorize  a  conclusion 
of  law  that  there  are  no  quarters  available  for  officers  assigned  to 
duty  at  the  post  or  station,  20  td.,  87. 

The  facts  presented  in  the  case  of  Anton  Greenroos  are  not  sufficient 
to  justify  payment  of  the  voucher  herewith  returned.  Upon  the 
presentation  of  evidence  showing  that  he  was  not  furnished  and 
could  not  have  been  furnisliod  quarters,  heat,  and  light  on  the  Army 
mine  planter  Colonel  Albert  Todd  during  the  period  stated  in  the 
voucher  and  that  there  were  no  public  quarters  on  shore  available 
for  him  during  such  period  commutation  will  be  payable.  Compare 
with  20  Comp.  Dec,  665. 


PVBOHAtB  OV  FITBL 

Authority  grunttMl  the  Secretary  of  the  Treasury  by  the  act  of  March  4,  1021, 
41  Stat,  1872,  to  contract  for  tbe  purchase  of  fuel  for  public  bnlldlnga 
under  the  control  of  tbe  Treaaory  Defiartment  In  advance  of  the  avail- 
ability of  the  appropriations  for  llie  payment  thereof,  extends  only  to  the 
execution  of  contracts  for  the  fuel  so  as  to  senire  th<'  benefit  of  lower 
prices  for  early  contrnct  and  delivery,  l)ut  in  the  absence  of  any  express 
proviHion  in  tbe  statute,  payment  for  tlie  fuel  prior  to  the  time  the  appro* 
priatlon  therefor  becomee  available  is  prohibited. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury.  April  9,  1921: 

I  have  your  letter  of  March  31, 1921,  as  follows: 

"In  connection  witli  the  supply  of  coal  for  the  Federal  buildings 
under  the  control  of  the  Tronsury  Department,  tlie  OfTice  of  the 
Supervising  Architect  is  preparing  to  solicit  bids  from  mine  oper- 
ators for  8up[)lying  coal  m  carload  lots  for  some  of  the  buildings. 
XTndoubtedly  considerable  savin^^  in  the  cost  of  coal  can  be  made 
if  purchnsod  in  April.  May.  and  June.  For  instanee,  titrording  to 
liewsnapei-  reports,  anthracite  coal  is  to  be  reduced  r>0  cents  n  ton 
April  1,  and  thereafter  to  be  increased  10  cents  a  ton  each  month 
until  September  1« 
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"Tho  sundry  civil  act  containing  the  appropriation  'Operating 
supplies  for  public  buildings,  1922,'  was  approved  March  4,  1921. 
And  this  appropriation  authorizes  the  Secretary  of  the  Treasury  to 
contract  for  the  purchase  of  fdel  for  public  Duildings  under  the 
control  of  the  Treasury  Department  in  aavance  of  the  availability  of 
the  appropriation  for  the  payment  thereof. 

"  The  department  would  like  to  bo  advised  for  its  guidance  in  in- 
viting the  proposals  from  mine  operators  and  in  carload  lots,  which, 
of  course,  can  oidy  be  contracted  for  f.  o.  b.  mines,  whether  it  is 
authorized  in  its  invitation  for  bids  to  agree  to  contract  and  pay 
from  the  appropriation  alread^r  made  for  the  fiscal  year  1922,  for 
delivery  in  the  months  of  Aprilj  May,  and  June,  and  thereby  get 
the  benefit  of  the  decrease  on  delivery  even  if  prior  to  July  1  next; 
and  also,  as  a  part  of  the  cost  of  the  conl,  to  pay  from  said  appro- 

Sriation,  prior  to  the  date  named,  for  the  freight  and  drayage  ind- 
ent to  its  transportation  and  delivery  in  the  buildings. 
^  In  this  connection,  it  is  proper  to  state  that  at  many  buildings 
contracts  are  made  for  coal  delivered  in  the  bins,  wUch,  of  course, 
includes  cost  of  freight  and  delivery,  and  it  is  thought  that  if  con 
tractors  for  the  supply  of  the  fuel  in  this  manner  be  assured  of 
prompt  payment  on  delivery  of  the  fuel,  even  prior  to  July  1,  the 
benefit  of  the  early  prices  could  be  obtained." 

The  provision  in  the  act  of  March  4, 1921, 41  Stat,  1372,  to  which 
you  refer,  is  as  follows : 

"  Provided  furfh/^r.  That  the  Secretary  of  the  Treasury  is  auUior- 

ized  to  contract  for  the  purchase  of  fuel  for  public  buildings  under 
the  control  of  the  Treasury  Department  in  advance  of  the  avail- 
ability of  the  appropriation  for  the  payment  thereof.  Sudi  con- 
tracts, however,  shall  not  exceed  the  necessities  of  the  current  fiscal 
year." 

The  term  "current  fit^cal  year"  ordinarily  would  mean  the  fiscal 
year  current  at  the  time  the  appropriation  is  enacted,  but  as  used 
in  this  connection  its  evident  reference  is  to  the  fiscal  year  for  the 
current  expenses  of  which  the  appro])riation  is  made.  Clearly  the 
purpose  of  the  proviso  is  to  authorize  advance  contnicts  for  fuel  for 
the  next  succeeding  fiscal  year,  not  to  exceed  the  needs  of  that  fiscal 
year. 

Authority  to  make  the  contracts  does  not  necessarily  imply  author- 
ity to  pay  for  deliveries  made  in  advance  of  July  1.  1921.  the 
date  the  appropriation  otherwise  becomes  available,  but  the  appar- 
ent purpose  of  the  act  is  to  enable  the  Government  to  secure  the  bene- 
fit of  lower  prices  for  early  contracts  and  early  deliveries  thereunder, 
which  benefit  can  be  secured  only  in  part  by  an  early  contract  and 
early  delivery. 

The  proviso  does  not  in  express  terms  authorize  payment  in  ad- 
vance of  availability  of  the  appropriation,  and  can  not  l>e  construed 
to  make  available  the  appropriation  before  July  1,  1921.  so  far  as 
payments  are  concerned.  The  language  specifically  states  what  can 
be  done  before  the  date  when  any  money  can  be  paid  out* 
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eOHTRACTS— SCAAP  XATBBIAI. 

Under  a  contract  providing  that  the  QoTemment  would  fumlili  the  contractor 

brass  disks  of  a  certain  weight  from  wliioh  cartrldjro  casos  were  to  be 
maniifacturod.  all  scrap  to  he  rptnin(vl  l)y  tho  contractor,  failure  of  the 
Goverruuont  to  furnish  disks  of  the  weight  siun  iiit^l,  resulting;  in  less  scrap 
for  tliC  contractor,  is  no  basis  for  a  claim  for  daumges  against  the  Govern- 
ment if  the  contractor  accepted  the  disks  of  less  weight  and  manuflRCtured 
such  cartridge  cases  as  were  acceptable  bj  the  Government 

Decision  by  Comptroller  Warwick.  April  9.  1921: 

The  C^uyahogra  8tampin<^  tSc  M:i<  hiii(^  Co.  applied  January  14.  1021, 
for  a  revision  of  the  action  of  the  Auditor  for  the  War  Department 
in  (lisallouinrr  })y  settlement  No.  087178,  dalcfl  Octol)er  0,  1020,  its 
claim  for  $.*^.n4;i.71  alle«re(l  to  he  due  it  as  the  value  of  scrap  lost  to  it 
b)''  reason  of  the  United  States  furnishin<r  hrass  disks  of  a  less  \vei«:ht 
than  it  had  agreed  to  furnish  under  contract  G-622-d65-A,  dated 
February  18,  1918. 

Said  contract  was  for  making  and  delivering  to  the  United  States 
500,000  76-m/m  cartridge  rases  from  brass  disks  to  be  furnished  to 
the  contractor  by  the  United  States.  As  to  priee  and  material  the 
contract  provided: 

**  CONTRACT  rRICE-r.VYMKNTS. 

**AimcLE  ITT.  The  sum  of  $0.30,  liereby  fixed  as  the  contract  price 
for  each  imit  delivered  and  accepted  liereunder,  will  be  paid  by  the 
United  States  to  the  contractor  as  follows: 

'*(!)  Upon  tlie  certiticate  of  the  inspecting  and  receivinf;  officer, 
showing,'  delivery  and  acceptance,  the  United  States  will 
pay  95  per  cent  of  said  contract  price  for  each  unit  ddiv- 
ered  and  acce})ted. 
Upon  the  completion  or  termination  of  this  contract,  duly 
certified  to  l»y  the  contractin^r  oHicer,  the  T^nitt^l  States 
will  pay  the  remainder  of  the  unj)aid  contract  i)rice  until 
then  withheld,  exce})t  that  there  shall  he  retained  an 
amount  sufficient  to  protect  the  United  States  on  claims 
against  the  contractor,  if  any,  until  the  final  settlement 
or  adjustment  of  such  claims. 

''PROMFT  TAYMiiNTS. 

'^To  facilitate  prompt  payments  the  United  States  may  attach  a 
disbursing  officer  to  the  main  office  or  jdant  of  the  contractor.  No 

gayments  l)v  the  United  States  shall  act  to  prevent  the  United 
tates  from  later  disputing  the  validity  thereof  under  this  contract. 

^UmTED  flTATES  MAT  FURNISH  MATERIALS. 

''The  United  States  agrees  to  furnish,  without  cost  to  the  con- 
tractor, the  disks  weighing  3.3  pounds  each,  f.  o.  b.  j>lant  of  the  con- 
tractor, Cleveland,  Ohio,  at  such  times  and  in  such  quantities  as  will 
enable  the  contractor  to  perform  the  terms  of  this  contract. 
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"  SUCH  MATERIAL,  ETC.,  WILL  BE  IN  ACCORDANCE  WITH  SPECIFICATIONS. 

"It  is  agreed  that  material  furnished  by  the  United  States  shall 

be  in  accoraance  with  the  requirements  under  the  specifications.  AU 
scrap  result in<r  from  the  manufacture  of  the  articles  shall  be  prop- 
erty of  the  contractor." 

It  appears  that  under  date  of  April  11,  1918,  the  contractor  noti- 
fied the  Procurement  Division,  Raw  Materials  Section,  of  the  Ord- 
nance Department  that  the  brass  disks  beinjr  furnished  it  by  the 
United  States  through  The  Bristol  Brass  Company  weighed  but 
ZJ2^  pounds  each  and  concluded  as  follows: 

^  We  require  the  full-weight  disk  (3.3  pound)  not  only  because  of 
the  additional  metal  we  are  entitled  to,  but  because  we  fmd  we  make 
a  more  satisfactory  case  out  of  a  disk  weighing  3.3  pound,  which  is 

the  wei^rht  we  are  entitled  to,  nnd  which  we  feel  you  will  not  dis- 
n^rec  should  be  furnished  us  for  the  entire  500,000  cases  on  war 
order  G- G22-365x\.'» 

And  under  date  of  April  13,  1918,  by  direction  of  the  Acting 
Chief  of  Ordnance,  the  Projectile  Section  replied  as  follows: 

"2.  You  are  advised  that  this  division  has  to-day  requested  a 
cliannre  in  the  Government  contract  with  the  Bristol  Brass  Company, 
which  will  enable  them  to  furnish  you  discs  weighing  3.3  pounds 
each." 

It  further  appears  that  the  total  weif^ht  of  380,f)()0  disks  furnisiied 
the  contractor  was  1,235,S(U)  pounds,  whereas  the  total  wei^rht  of 
the  same  number  of  disks  of  a  weight  of  3.3  pounds  each  would  be 
1,254,000  pounds,  a  difference  of  18,140  pounds. 

The  contractor  contends  that  the  weight  of  the  disk  to  be  fur- 
nished by  the  United  States  was  a  factor  in  fixing  the  price  per 
cartridge  case  because  of  the  value  of  the  scrap  that  w^ould  accrue 
to  it,  and  that  the  United  States  in  furnishing  brass  disks  of  a  weight 
less  than  3.3  pounds  each  breached  its  contract,  whereby  it  has  suf- 
fered damages  to  the  amount  of  $3,043.71,  which  it  claims  represents 
the  value  of  the  18,140  pounds  of  brass  which  would  have  accrued 
to  it  as  scrap  had  the  United  States  furnished  disks  weiring  3»3 
pounds  each  as  it  had  agreed  to  do  in  the  contract. 

The  contract  contains  no  provision  under  which  the  United  States 
may  be  held,  legally  liable  for  such  alleged  damages.  The  contractor 
could  have  refused  to  accept  the  brass  disks  of  a  weight  less  than 
was  called  for  by  its  contract,  but  did  not  do  so.  The  500,000  car- 
tridge cases  were  fabricated  from  the  disks  furnished,  whatever 
scrap  resulting  going  to  the  contractor;  they  were  delivered  to  and 
accepted  by  the  United  States,  and  the  contract  price  of  30  cents 
each  has  been  paid. 

The  action  of  the  auditor  in  disallowing  the  claim  is  approved. 
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nX  XOHTHr  VMkTR  ttSAnrXTT— WAVUST  OnXOXM  01  THE  ABXT. 

Wamnt  offieen  on  tb^  active  list  of  tlie  Regular  Anny  or  on  the  retired  Uet 
when  on  actfre  duty  are  Indnded  within  the  piovlalonB  of  the  act  of 
Deceniber  17,  1910,  41  Stat,  807*  antiboriilng  nayment  of  alx  months' 

pay  as  death  «:ratuity  to  dependents  of  deceased  officers  and  enli8te<l 
men  of  the  Army  upon  ufficial  notice  of  death  from  wounds  or  diwaae  not 
the  result  of  their  own  misconduct. 

lirfttaat  Comptroller  lem  to  the  leoretary  of  War,  April  11,  IMl: 

I  have  your  communication  of  March  80,  1921,  wherein  is  re- 
quested decision  of  the  qnestion  whether  warrant  officers  are  in- 
duded  in  the  provisions  of  the  six  months'  death  gratuity  act  of 
December  17, 1919,  41  Stat.,  367,  which  is  as  follows: 

"That  hereafter,  immediutely  upon  official  notification  of  the 
death  from  wounds  or  disease,  not  the  result  of  his  own  misconduct, 
of  any  officer  or  enlisted  man  on  the  active  list  of  the  Begular  Army 

or  on  the  retired  list  when  on  active  duty,  the  Quartermaster  Gen- 
eral of  the  Army  shall  cause  to  be  paid  to  the  widow,  and  if  there 
be  no  widow  to  the  child  or  children,  and  if  there  be  no  widow  or 
child  to  any  other  dependent  relative  of  such  officer  or  enlisted  man 
previously  designated  by  him,  an  amount  eoual  to  six  months^  paj 
at  the  rate  received  by  such  officer  or  enlistea  man  at  the  date  of  his 
death.  The  Secretary  of  Wsr  shall  establish  regulations  recjuiring 
each  officer  and  enlisted  man  having^  no  wife  or  child  to  designate 
the  proper  dependent  relative  to  wnom  this  amount  shall  be  paid 
in  case  of  his  death.  Said  amount  shall  be  paid  from  funds  ap- 
propriated for  the  \niy  of  the  Army. 

"Sec.  2.  That  notlun^  in  this  Act  shall  be  construed  as  making 
the  provisions  of  this  Act  applicable  to  officers  or  enlisted  men  of 
any  for<  es  or  troops  of  the  Army  of  the  United  States  other  tiian 
those  of  the  Regular  Army,  and  nothing  in  this  Act  shall  be  con- 
strued to  apply  in  commi^v'-ioncd  ^ades  to  any  officers  except  those 
holding  permanent  or  provisional  appointments  in  the  Kegular 
Army. 

There  are  two  classes  of  warrant  officers  in  the  Eegular  Army,  as 
follows : 

1.  Warrant  officers  of  the  Army  Mine  Planter  Service,  Coast  Ar- 
tillery Corps  of  the  Regular  Army,  who,  under  the  provisions  of 
Chapter  IX  of  the  act  of  July  9,  1918,  40  Stat.,  881,  are  appointed 
by,  and  hold  their  offices  at,  the  discretion  of  the  Secretary  of  War, 
and  who  shall  have  the  pay  prescribed  in  said  act  and  the  act  of 
June  6, 1920,  41  Stat.,  956,  such  allowances  as  the  Secretary'  of  War 
may  prescribe,  shall  be  retired,  and  shall  receive  longevity  pay 
**  as  now  provided  by  law  for  officers  of  the  Army." 

2.  Warrant  officers  appointed  by  the  Secretary  of  War  under  the 
provisions  of  section  ^  of  the  act  of  June  4,  1920,  41  Stat,  761, 
who,  under  said  section — 

^  shall  receive  base  nay  of  %lfi20  a  year  and  the  allowances  of  a  sec- 
ond lieutenant,  shafi  be  entitled  to  longevity  pay  and  to  retirement 
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under  the  same  conditions  as  cojiimissioned  officers;  and  shall  take 
rank  next  liflow  second  lieutenants  an<l  among  tiiemiselves  accordiog 

to  the  dates  of  their  respective  warrants." 

It  has  been  decided  that  Army  field  clerks,  who  are  appointed  bv 
tlie  Secretary  of  War,  and  who,  under  the  act  of  August  29,  1916^ 
39  Stat.,  625,  shall  receive  the  same  allowances,  except  retirement, 
as  theretofore  allowed  by  law  to  pay  clerks,  Quartermaster  Corps, 
are  not  included  in  said  act  of  December  17, 1919.  27  Comp.  Dec., 719. 

In  27  Comp.  Dec.,  269,  it  is  said : 

The  provisions  of  the  act  are  not  applicable  to  any  officers  or  en- 
listed men  of  any  forces  or  troops  of  the  Army  of  the  United  States 
other  than  those  of  the  Regular  Army;  and  are  not  applicable  to 

commissioned  officers  wlio  do  iK^t  liold  jiermanent  or  provisional 
appointments  in  the  l\(\</iil:ir  Army.  The  statute  bestows  a  firatuitv 
and  payments  under  it  *  must  be  subject  to  all  the  limitations,  condi- 
tions, and  exceptions  therein  contained.'  Donndly  United  Stakt^ 
17  Ct  Cls.,  108." 

The  act  under  consideration  does  not  include  the  Army  field  eleik 

who  is  not  entitled  to  retirement  and.  tlierefore,  whose  tenure  of 

office  as  such  materiallv  difTers  from  that  of  a  warrant  officer;  but 
it  does  not  follow  that  said  act  does  not  include  the  warrant  officer. 

Military  rank  is  divided  into  grades  or  steps  which  mark  the  dif-  ! 
ferent  positions  and  powers,  as  to  connnand,  of  the  ditlerent  cla^ 
of  persons  posse*;sin<?  it.    In  parafrraph  9  of  the  Army  Ketrulatioiis, 
as  amended  up  to  duly  29,  1919,  the  grades  of  rank  of  officers,  etc., 
are  stated.  Said  paragraph  is,  in  part,  as  follows : 

"1.  General 

^  10.  Second  lieutenant. 

"  13^.  Warrant  officers.  Mine  Planter  Service,    *    *  *. 
"  14.  Sergeant  major,  regimental  j   ♦   ♦  *. 

Army  field  eli-i  k  is  not  therein  mentioned.  Under  the  aet  of  June 
4,  1920,  the  grade  of  rank  of  warrant  officers  other  than  those  of  the 
Mine  Planter  Service  being  ''next  below  second  lieutenant"  may  be 
stated  as  "  11." 

Under  provisions  of  paragraph  80,  Army  Regulations,  1>G3, 
recognized  and  continued  in  force  by  section  37  of  the  act  of  July 
28,  1866, 14  Stat.,  338  (see  VnJtt  d  States  v.  Phisterer^  94  U.  S.,  221), 

"  Every  noncommissioned  officer  shall  be  furnished  with  a  certifi-  | 
cate  or  warrant  of  his  rank  signed  by  the  colonel  and  countersigned 
by  the  adjutant.   Blank  warrants,  on  parchment,  are  furnislied  irom 
The  Adjutant  (leneral's  office." 

The  substance  of  this  regidation  is  in  paragraph  274  and  other 
parai^phs  of  latest  edition  of  Army  Eegulations. 
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Many  years  ago  nonoommissioned  officers  of  the  Army  were  often 
designated  warrant  officers  in  contradistinction  to  commissioned  of- 
ficers. 

Although  a  warrant  officer  of  either  of  the  two  classes  hereinbefore 
described  is  not  a  commissioned  officer  nor  an  enlisted  man,  he  is  an 

officer  «  *  *  on  the  active  list  of  the  Begular  Army  "  within 
the  meaning  of  section  1  of  said  act  of  December  17, 1919,  and  his 
appointment  being  so  permanent  as  to  entitle  him  to  retirement  under 
the  same  conditions  as  a  commissioned  officer,  I  am  of  the  opinion  that 
he  is  included  in  said  act. 

Tour  question  is  decided  as  follows: 

Warrant  officers  on  the  active  list  of  the  Regular  Army  or  on  the 
.  retired  list,  when  on  active  duty,  are  included  in  the  provisions  of 
the  six  months'  death  gratuity  act  of  December  17, 1919. 


TEKSFROHS  tSBTIOK. 

Section  3648,  Revised  Statutes,  providing  that  uo  advance  payments  of  public 
money  shall  be  luaUe  in  uuy  case  whatever,  would  prohibit  payment  for 
tetepbone  sefvloe  prior  to  eerrlce  rendered,  even  to  save  the  QovermneDt  a 
dleconnt  tbat  may  be  offered  by  teleiiboiie  comiMuilee  for  advance  pay- 
menta 

Comptroller  Warwick  to  the  Postmaster  General,  April  12,  1921: 

I  have  your  letter  of  April  7,  as  follows: 

"It  is  the  policy  of  prartieally  all  telephone  companies  to  fix  a 
flat  monthly  charge  for  t<jlephone  rental,  payable  at  the  end  of  the 
month  after  service  is  rendered^  with  a  certain  percentage  of  dis- 
count or  reduction  in  rate  provided  payment  is  made  on  or  before 
a  certain  date,  say  the  lOtn  of  the  month.  To  talce  adTantaje  of 
this  discount  would  mean  the  making  of  an  advance  payment  tor  at 
least  a  portion  of  the  month,  whicli,  it  is  understood,  is  contrary  to 
law.  On  the  other  hand,  the  payment  of  tlie  full  rate  at  the  end  of 
the  month  after  service  is  rendered  would  l>e  tantamount  to  the 
payment  of  a  penalty  for  compliance  with  the  law. 

''A  decision  is  therefore  requested  as  to  whether,  in  view  of  the 
law  prohibitiniif  advance  payments,  the  Government  is  not  entitled 
to  the  discount  rate  notwithstanding  payment  is  not  made  until  the 
end  of  the  month :  or.  if  this  position  is  not  tenable,  whether  it  would 
be  permissible  for  postmasters  on  or  about  the  lOth  of  the  month  to 
make  payment  of  telephone  rental  for  the  full  month,  and  thus  be 
in  position  to  take  advantafje  of  the  discount  rate." 

Section  3G4S,  Revised  Statutes,  provides: 

"  No  advance  of  public  money  shall  be  made  in  any  case  whatever. 
And  in  all  cases  of  contracts  for  the  performance  of  any  service,  or 
the  delivery  of  articles  of  any  description,  for  the  use  of  the  United 
States,  payment  shall  not  exceed  the  value  of  the  service  rendered, 
or  of  ttie  articles  delivered  previously  to  such  payment." 
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The  lani^age  of  st  <  tion  3648  is  so  plain  that  construction  of  it  ia 
unnecessary.  It  would  clearly  not  be  permissible  for  postmasters  to 
pay  for  telephone  service  before  the  sendee  is  rendered. 

Whether  the  Government  is  entitled  to  a  discount  for  prompt  pay- 
ment after  the  rendition  of  service  would  depend  in  each  case  on  the 
terms  of  the  contract  under  which  the  service  is  procured. 

Congress  has  provided  by  law  for  payment  in  advance  for  sub- 
scriptions to  periodicals  and  the  advisabilify  of  similar  provision  in 
the  case  of  telephone  or  other  service  is  a  matter  for  legislation. 


KOVOmiBIB-DISOEASaB  G&ATinTT— BHIZtTEB  XEH,  KABIHB  OOBM  BB- 
IZETB.  VPOH  TRMJKmSM  TO  BSOITLAB  XABZVB  COBPL 

Section  7  of  the  act  of  June  4,  1920,  41  Stat.,  836,  authorizing  enlistiucnls  In 
the  Navy  and  Marine  Corps  for  periods  of  leas  tban  four  years  and  making 
the  benefits  oo  disdiarge  and  reenllstment  pn^rttonate  to  the  length  of 
service,  does  not  cortall  the  benefits  allowed  enlisted  men  of  the  Uarlns 

CJorps  Reserve  upon  transfer  to  the  Regular  Marine  Oorps  In  accordance 
with  the  act  of  July  11,  1919,  41  Stat..  130,  but  men  so  transferred  are 
entitled  to  the  full  amount  of  honorable-dlscharpo  fjrntulty  provided  bj 
the  act  of  May  11,  1908,  35  Stat.,  110,  notwithstanding  that  the  unexpired 
portion  of  th^  enlistment  to  be  served  In  the  Regular  Marine  Corps  after 
transfer  is  less  than  four  years. 

Aisistaat  OomptroUer  7om  to  the  Secretary  of  the  Vavy,  April  12,  IMl: 

I  have  your  letter  dated  March  21,  1921,  wherein  is  requested 
decision  as  to  whether  honorable-discharge  gratuity  under  the  act  of 
May  11, 1908,  85  Stat.,  110,  or  reenlistment  gratuity  under  section  7 
of  the  act  of  June  4, 1920, 41  Stat,  836,  is  payable  to  Pvt.  Thomas  G. 
Oooch  by  reason  of  his  transfer,  December  6,  1920,  to  the  Begnlar 
Marine  Corps  from  the  Marine  Corps  Reserve  in  which  he  enrolled 
February  6,  1918,  and  had  served  on  active  duty  therein  from  the 
date  of  his  enrollment  to  August  28,  1919,  when  he  was  placed  on 
the  inactive  list. 

A  transfer  "  from  the  Marine  Corps  Reserve  to  the  Regular  Ma* 
line  Corps  is  not  an  "  enlistment"  in  the  Marine  Corps,  nor  is  the 
authority  for  such  transfer  contained  elsewhere  than  in  the  act  of 
July  11, 1919, 41  Stat.,  139,  which  reads: 

"  Enrolled  men  of  the  ♦  ♦  ♦  Marine  Corps  Reserve,  other  than 
commissioned  or  warrant  officers,  who  have  performed  active  duty 
during^  the  war,  may,  upon  their  own  application,  be  transferred  to 

the  Kejjular  *  •  ♦  Marine  Corps  *  *  *  (q  serve  the  un- 
expired term  of  their  enrollment  in  sucli  ♦  *  *  rank  as  they  may 
be  found  qnalitied  under  such  reprulations  as  the  Secretary  the 
Navy  may  prescribe  •  *  *:  Prorulfd  /^/rMf  ;-,  That  enrolled nien 
so  Irunsferred  shall  be  entitled  to  and  receive  the  same  pa}',  rights, 
privileges,  and  allowances  in  all  respects  as  now  provided  oy  existing 
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law  for  men  regularly  dischar^^ed  and  rooidistod  immediate^  upon 
expiration  of  their  full  four-year  enlistment  in  the  Kegular  *  «  * 
Marine  Corps." 

It  has  been  held,  26  Comp.  Dec,  33  and  579,  and  prior  to  the  passatre 
of  the  naval  appropriation  act  of  .lune  4,  1920,  tliat  enrolled  men 
who  meet  the  conditions  j)recedent  on  their  tiansfer  to  the  Ke«^ular 
i^rine  Corps  from  the  Marine  Corps  Keserve  are  entitled  to  honor- 
able-discharjre  jrratuitv  authorized  bv  the  act  of  Mav  11,  1908,  35 
Stat.,  110,  computed  on  the  active-duty  pay  of  an  enlisted  man  of 
the  Eegular  Marine  Corps  which  was  the  "  same  pay,  rights,  privi- 
leges, and  allowances"  as  then  provided  hy  law  for  men  re^rularly 
discharged  after  the  expiration  of  their  full  4-year  enlistment  and 
uninediately  reenlisted  in  the  Kegular  Marine  Corps.  The  phrase 
'^as  now  provided  by  existing  law"  can  only  comprehend  the  pay, 
rights,  privileges,  and  allowances  provided  on  July  11, 1919,  for  men 
regularly  discharged  and  reenlisted  immediately  upon  the  expira- 
tion of  their  full  4-year  enlistments  in  the  Begular  Marine  Corps. 
It  indicates  no  intendment  that  the  gratuity  payable  on  the  transfer 
shall  be  in  any  wise  affected  by  subsequent  changes  in  the  law  relat- 
ing to  the  enlistment  gratuity  of  the  Regular  Marine  Corps, 

Tour  question  is  answered  accordingly. 


mriL  BPiOYm  cbipit  ioa  xixitast  sbbtzoi  io&  moMonov. 

The  iiroTJsloii  in  the  act  of  March  1,  1921,  41  Stat.  ItBl,  amending  the  act 
of  June  6,  1920,  41  Stat,  1049,  and  effective  firom  date  of  tlie  earlier  act, 

■0  as  to  allow  postal  emptayees  and  substitute  postal  employees  credit  for 
time  wrved  in  the  military,  marlno,  nnd  nnvnl  forces  of  the  Urilte<l  Stntes 
during  the  World  War  in  determining  the  various  cradcs  ns  lixed  by  the 
earlier  act  to  which  they  are  entitled  to  be  promoted,  relates  only  to  em- 
ployees who  were  in  the  Postal  Service  on  June  5,  1920,  as  regular  or  sub- 
atltnte  derks  in  lint  or  gecond  daaa  post  offices  or  as  regular  or  sobttttote 
letter  carriers  In  the  City  Delivery  tiervioe  who  had  not  on  June  6, 1920^ 
already  reached  the  mazimiim  grade  authorised  by  jthe  act 

ComptroUw  Warwiek  to  the  Poitmaiter  Oeneral,  April  12,  19S1 : 

I  have  your  letter  of  March  29,  referring  to  a  provision  in  the 
Postal  Service  ap])ropriation  act  of  Marcli,  1,  1921,  41  Stat.,  1151, 
and  requesting  decision  of  questions  stated  as  follows: 

1.  "Does  this  provision  relate  to  emi^loyees  other  than  su])stitute 
clerks  in  first  and  second  class  post  ofnces  and  snhstitute  h  tter  car- 
riers in  the  City  Delivery  Service,  mentioned  in  the  original  act  of 
June  5, 1920? .... 

2.  "  Does  this  provision  relate  to  any  other  employees  in  the  Poet 
Office  Service  than  those  pi  omoted  from  substitute  to  regular  posi- 
tions on  or  after  June  5,  1920? 
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4.  "  Is  the  provision  relative  to'employees  having  readied  the  maxi- 
mum grade  of  salary  effective  as  of  March  1, 1921,  or  June  5, 1980!" 

The  provision  of  hiw  referred  to  reads: 

'*Tliat  that  portion  of  tlio  Act  re  'lassifyincr  salaries  of  postmasters 
and  postal  emplo^'ees,  approved  Jime  5,  1920,  which  provides  'that 
hereafter  substitute  clerks  in  first  and  second  class  post  offices  and 
substitute  letter  carriers  in  the  City  Delivery  Service  when  appoint^ 
regidar  clerks  or  carriers  shall  have  credit  for  actual  time  served  on  a 
basis  of  one  year  for  each  three  hundred  and  six  days  of  eight  hours 
served  as  substitute,  and  appointed  to  the  jrrade  to  which  such  clerk 
or  carrier  would  have  proffressed  had  his  ori^xinal  appointment  :i« 
substitute  been  to  <rrade  one'  shall  be  amended  by  addini;  the  folldw- 
inpj:  Provided^  That  Postal  employees  and  substitute  Postal  tin- 
plo^yees  who  served  in  the  militaiy,  marine  or  naval  service  of  tbe  | 
United  States  durinf^  the  World  ^\  ar  and  have  not  reached  the  m:ui-  | 
mum  grade  of  salary  shall  receive  credit  for  all  time  served  in  the  , 
military,  marine  or  naval  service  on  the  basis  of  one  day's  credit  of  I 
eiji^ht  hours  in  the  Postal  Service  for  each  day  served  in  the  military.  | 
marine  or  naval  service  and  be  promoted  to  the  <rrade  to  which  such  | 
postal  employ  ee  or  substitute  postal  employee  would  have  progressed  ' 
had  his  origmal  appointment  as  substitute  been  to  grade  one.  The  I 
provisions  herein  shall  be  effective  as  of  date  of  passage  of  tiie  origi-  i 
nal  act  of  June  5, 1920."  I 

If  the  proviso  constituting  the  amendment  stood  alone  there  migiil  . 
be  some  doubt  as  to  its  intended  scope  and  meaning;  but  it  must  be 
read  in  connection  with  the  provision  in  the  act  of  June  5,  1920, 41 
Stat.,  1049,  which  it  amends,  and  construed  as  though  the  amendment 
had  been  a  part  of  the  original  provision.  The  paragraph  of  the  act  of 
June  5,  as  amended,  reads : 

"That  clerks  in  first  and  second-class  post  offices  and  letter  carriers 
in  the  City  Delivery  Service  shall  be  divided  into  five  grades  as  fal- 
lows: First  grade— salary,  $1,400;  second  grade— salary,  $1,500;  third 

grade — salary,  $1,000:  fourth  grade — salary,  $1,700;  fifth  grade- 
salary,  $1,800 :  Provided^  That  in  the  readjustment  of  grades  for  clerks 
at  first  and  second  class  post  offices  and  letter  carriers  in  the  City  De- 
livery Service  to  conform  to  the  grades  herein  provided,  grade  1  shall 
include  present  grade  1,  grade  2  shall  include  present  grade  2.  izrade  • 
8  shall  include  present  grade  3,  grade  4  shall  include  present  ^n  udel 
and  grade  5  shall  include  present  grades  5  and  6:  Provided  further^ 
That  iKM  oaftcr  substitute  clerl^  in  first  and  second  class  post  offices 
and  substitute  letter  carriers  in  the  City  Delivery  Service  when  ap- 
pointed regular  clerks  or  carriers  shall  have  credit  for  actual  tiiw 
served  on  a  basis  of  one  year  for  each  three  hundred  and  six  days  of 
eight  hours  served  as  substitute,  and  appointed  to  the  grade  to  which 
such  clerk  or  carrier  would  have  progressed  had  his  original  appoint- 
ment  as  substitute  been  to  grade  one :  Provided^  That  Postal  employees 
and  substitute  Postal  emplovees  who  served  in  the  military,  marine  or 
naval  service  of  the  Ignited  l^tates  during  the  World  War  and  have  not 
reached  the  maximum  grade  of  salary  shall  receive  credit  for  all  time 
served  in  the  military,  marine,  or  naval  service  on  the  basLs  of  one 
day's  credit  of  eight  hours  in  the  Postal  Service  for  each  day  served 
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in  the  military,  marine  or  naral  service  and  be  promoted  to  the  grade 
to  which  such  i)o.stal  eniplovee  or  substitute  j^ostal  employee  would 
have  protT^ressed  luul  his  original  api)()intnient  as  substitute  been  to 
grade  one :  Aiid  prorhU  d  f  urtfu  i\  That  clerks  in  tii*st  and  second  class 
post  offices  and  letter  carriers  in  tlie  City  Delivery  Service  shall  be 
promoted  successively  after  one  year's  satisfactory  service  in  each 
grade  to  the  next  hifrher  grade  until  thej  reach  the  fifth  grade.  All 
promotions  shall  be  made  at  the  beginning  of  the  quarter  following 
one  year's  satisfactory  service  in  the  grade:  Aiid  proimhd  further^ 
That  there  shall  be  two  grades  of  special  clerks  as  follows:  First 
^rade — salary,  $1,IK)();  second  <jjrade — salary,  $2,000:  And  provided 
further^  That  printers,  mechanics,  and  skilled  laborers  shall,  for  the 
purpose  of  promotion  and  compensation,  be  deemed  a  part  of  the 
clerical  force." 

Beading  the  proviso  now  in  question  in  the  light  of  the  provisions 
which  precede  and  follow' it  in  the  paragraph  as  amended,  I  think  it 
is  reasonably  clear  that  it  was  intended  to  apply  only  to  regular  and 

substitute  clerks  in  first  and  second  class  post  offices  and  regular  and 

substitute  letter  carriers  in  City  Delivery  Service.  It  has  no  applica- 
tion to  emplojees  in  the  Railway  Mail  Service.  They  are  provided 
for  under  other  para;L!:rapiis  in  the  act  of  June  5,  lOiiO,  the  salaries  for 
clerks  ranging  from  $1,600  for  grade  one  to  $2,300  for  grade  six  and 
the  conditions  requisite  for  advancement  to  the  highest  grade  are 
entirely  dilTerent  from  those  ol)taining  with  reference  to  clerks  in  hrst 
and  second  class  post  offices  and  letter  carriers  in  the  City  Delivery 
Service.  See  41  Stat.,  1050  and  1051.  The  provision  with  reference  to 
substitutes  reads : 

"  Substitute  railway  postal  clerks  shall  be  paid  the  salar>'  of  grade 
one  for  service  actually  performed  during  the  first  calendar  year  of 
service,  which  shall  constitute  his  probationary  period,  when,  if  his 
services  are  satisfactory,  unless  sooner  appointed  a  regular  clerk,  he 
shall  be  promoted  to  grade  two  and  paid  tne  salary  of  that  grade  for 
service  actually  performed  until  appointed  a  regular  clerk." 

The  provision  now  under  consideration  was  expressly  made  effec- 
tive from  June  5, 1920,  and  from  its  terms  I  think  it  is  clear  that  it  was 

intended  to  apply  only  to  employees  in  the  service  on  said  date  either 

as  substitutes  or  regulars.  It  must  be  assumed  that  if  it  had  been  in- 
tended to  apply  to  all  employees  of  the  Postal  Service  it  would  have 
been  enacted  as  an  amendment  to  section  9  of  the  act  of  July  2,  iyi8, 
40  Stat.,  754,  which  reads : 

"  Employees,  includinir  substitute  employee?,  of  the  Postal  Sendee 
who  have  entered  the  military  or  naval  service  of  the  United  States 
or  who  shall  hereafter  enter  it  durintr  the  existence  of  the  present  war, 
shall,  when  honorably  discharged  from  sucii  service,  be  reassigned  to 
their  duties  in  the  Postal  Service  at  the  salary  to  which  they  would 
have  be^  automatically  promoted  had  they  remained  in  the  Postal 
Service,  provided  they  are  physically  and  mentally  qualified  to  per- 
form the  duties  of  audi  positiona" 
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In  answer  to  question  one  you  are  advised  that  the  provision  re- 
lates to  employees  who  were  in  the  Postal  Service  on  June  T).  lliiio,  as 
regular  or  substitute  clerks  in  first  or  second  class  post  oftices  or  as 
ro<rular  or  sulistitute  letter  carriers  in  the  City  Delivery  Service  and 
to  IK)  other  employees. 

The  second  question  is  answered  in  the  affirmative.  See  answer  to 
question  1.  It  is  not  material  whether  the  promotion  from  substitute 
to  regular  occurred  before  or  after  .Fiiiio  5, 19i!0. 

Question  3  is  answered  in  the  affirmative,  subject,  of  course,  to  tlie 
qualifications  prescribed  in  the  answer  to  question  1. 

The  answer  to  question  4  is  that  all  emi)loyees  of  the  class  to  whom 
the  provision  applies,  as  set  forth  in  answer  to  question  1,  who  had 
not  reached  the  maximum  grade  of  salary  on  June  5, 1920,  are  entitled 
to  receive  credit  for  the  military,  navaJ,  or  marine  service  as  indi- 
cated. 


OOXFUreATZOV  OV  POSTXASTIBS. 

Allowances  granted  by  law  to  postmasters  to  cover  expenses  incurred  in  the 
mon^-order  and  special-delivery  business  of  their  offices  form  no  put  «f 
tlieir  oompematloii  upon  wliidi  the  15  per  ceot  Increase  antfaorised  for 
poBtmasteni  at  olBcea  of  the  fourth  dan  by  Joint  leiolntion  of  November 
7, 1919, 41  Stat,  850,  Is  to  be  computed. 

.fOelilOB  bj  Comptroller  Warwick,  April  12,  19tl: 

E.  W.  Clements,  postmaster  at  Morrisville,  N.  C,  applied  March 
6,  1921,  for  a  revision  of  the  action  of  the  Auditor  for  the  Post  Office 
Department  in  disallowing  by  certificate  No.  8030,  dated  January 
19,  1921,  his  chiim  for  $12.46,  being  15  per  cent  of  the  amount  i)aid 
to  him  for  handling  special-delivery  matter  and  issuing  money 
orders  during  the  period  from  July  1,  1919,  to  June  30,  1920. 

The  claim  is  based  upon  the  provision  in  the  joint  resolution  of 
November  7,  1919,  41  Stat.,  350,  which  reads : 

"That  because  of  the  unusual  conditions  which  now-  exist,  the 
compensation  provided  for  in  the  Act  entitled  'An  Act  making  ap- 
propriations for  the  Post  Office  Department  for  the  fiscal  year  ending 
June  30,  1920,*  approved  February  28,  1919,  the  following  classes  of 
employees  shall  be  increased  as  follows  for  sach  fiscal  year  only: 

"(e)  Postanasters  at  offices  of  the  fourth  dass  to  be  increased  by 
an  amount  equal  to  15  per  centum  of  their  present  compensation." 

The  provision  made  in  the  act  of  February  28, 1919,  40  Stot,  1199, 
with  reference  to  compensation  for  postmasters  of  the  fourth  class  is 
as  follows : 

"That  during  the  fiscal  year  ending  June  30,  1920,  postmasters 
of  the  fourth  class  shall  re(  eive  the  same  compensation  as  now  pro- 
vided by  law,  except  that  they  shall  receive  100  per  centum  of  the 
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cancellations  of  the  first  $100  or  less  per  quarter:  Provided  further^ 
That  if  the  compensation  does  not  exceed  $75  for  any  one  quai*ter, 
fourth-class  postmasters  shall  be  allowed  an  increase  of  20  per 
centum  of  the  compensatioii  allowed  tinder  existing  law." 

The  "Compensation  as  now  provided  by  law"  referred  to  in  the 
provision  just  quoted  is  tlmt  prescril>ed  hy  section  2  of  the  act  of 
March  3, 1883,  22  Stat.,  6(hi,  as  follows: 

"That  the  compensation  of  ])ostmasters  of  the  fourth  class  shall 
be  fixed  uj)on  the  })aRis  of  tlie  whole  of  the  box-rents  collected  at 
their  offices  and  commissions  upon  the  amount  of  canceled  postage- 
due  stamps  (provided  for  in  section  two  hundred  and  seventy  of  the 
Revised  Laws  and  regulations,  editions  of  eighteen  hundred  and 
seventy-nine),  and  on  postage  stamps,  official  stamps,  stamped  en- 
velopes, postal  cards,  and  newspaper  and  periodical  stamps  canceled 
on  matter  actually  mailed  at  their  offices,  and  on  amounts  received 
from  waste  paper,  dead  newspapers,  printed  matter,  and  twine  sold, 
at  the  following  rales  namely:  On  the  first  fifty  doUai-s  or  less  per 
quarter,  one  hundred  per  centum ;  on  the  next  one  hundred  dollars 
or  less  per  quarter,  sixty  ner  centum ;  on  the  next  two  hundred  dol- 
lars or  less  per  quarter,  fifty  per  centum;  and  on  all  the  balance, 
forty  per  centum,  the  same  to  be  ascertained  and  allowed  by  the 
Auffitor  of  the  Treasury  for  the  Post-Office  Department  in  tlie  set- 
tlement of  the  accounts  of  such  postmasters  upon  their  sworn  quar- 
terly returns." 

It  is  noted  that  the  compensation  as  thus  authorized  and  wh'nli 
forms  the  basis  for  the  15  per  cent)im  increase  provided  for  in  the 
joint  resolution  of  November  7,  1019,  does  not  include  the  allowances 
made  by  law  to  cover  expenses  of  issuing  money  orders  and  deliv- 
ering special-delivery  matter.  The  fii*st  of  these  allowances  is  pro- 
vided for  in  section  3  of  the  act  of  January  27,  1894,  28  Stat,  31, 
which  makes  certain  provisions  with  reference  to  post  offices  of  the 
first  and  second  class  and  continues — 

"And  at  all  other  money-order  post  offices  the  compensation  for 

the  clerical  labor  in  the  money-order  business  shall  be  paid  out  of  the 
fees  received  for  the  issue  of  money  orders,  and  shall  be  three  cents 
for  each  domestic  or  international  money  order  issued." 

The  other  allowance  is  provided  for  in  tlie  act  of  August  4,  1886, 
24  Stat.,  221.  With  reference  to  the  inmiediate  delivery  of  articles  of 
mailable  matter  on  which  ^ecial-delivery  postage  has  been  paid 
said  act  provides : 

^The  postmaster  shall  be  responsible  for  such  immediate  deliverv 
of  every  such  article,  and  shall  cause  delivery  to  be  made  of  all  such 
articles  received  at  his  office  bearing  such  stamp  and  eiitith'd  to  de- 
livery thereat,  and  may  einj)l()y  any  persons,  including  clerks  and 
assi.stants,  at  third  an(l  fourth  class  offices,  as  messengers,  on  such 
terms  as  he  shall  fix  as  compensation  for  such  delivery ;  and  to  defray 
the  expense  thereof,  such  postmaster  shall  be  entitled,  upon  the  ad- 
justment of  his  quarterly  account,  to  eighty  per  centum  of  the  face 
y^lue  of  all  such  special-delivery  stamps  received  at  his  office  and 
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rerordod.  !i('rordin<r  to  said  art  and  retru lilt  ions  of  the  Post  Oflice  T)e 
partmeiit  during  the  quarter;  and  such  allowance  shall  be  in  fuliol 
all  the  expenses  of  sucn  delivery." 

That  these  allowances  to  cover  expenses  of  money-order  antl  spe- 
cial-delivery business  form  no  part  of  the  compensation  u|H)n  which  a 
percenta<2:e  increase  was  authorized  under  joint  resolution  of  Novem- 
ber 7.  1919, 1  think  there  can  be  no  room  for  reasonable  doubt. 

The  action  of  the  auditor  in  disallowing  the  claim  is  alHrmed. 


TKAXmXL  OF  APPB0PBIAXZ0V8  BSTWZEH  SXPABTKEVTS  OE  BimBAVI. 

Provisions  of  tlie  act  of  May  21,  1920,  41  Stat.,  G13,  authorizing  tiaii^ier  of 
approprlattoDs  of  one  bureau  or  department  of  the  Government  to  anotber 
for  procurement  of  supplies  or  performance  of  services  was  intended  merely 
to  simplify  the  accounting  between  the  bureaus  or  Qcpartments  by  making 
the  appropriations  involved  immeillately  available,  thereby  obviating  the 
necessity  of  awhitinp;  adjustment  of  ai>prf>priations  until  after  ix^rformance, 
and  can  not  bo  considon'd  as  a  removal  of  the  general  restriction  that  has 
always  prevailed  that  a  particular  duty  imposed  ou  one  branch  of  the 
Government  by  enactment  of  Ck>ngress  or  going  to  the  essence  of  its  esbt> 
^oe  Is  not  authorised  to  be  transferred  to  anotlier  branch  by  admlnisbratiTe 
action  in  the  nature  of  having  one  branch  perform  services  for  another 

The  term  '^bureau  or  department"  In  the  act  of  May  21.  1920,  41  Stat..  Gl.l 
provi'linir  for  the  transfi  r  ol"  funds  l)ot\vf<'n  bureaus  or  departments  of  the 
(jovernment  for  procurement  of  supplies  or  performance  of  services  in- 
cludes all  the  various  brandies  of  the  Government  and  is  not  descriptive 
of  any  i)articu1ar  branch,  as  civil  or  military. 

Comptroller  Warwick  to  the  Secretary  of  War,  April  IZ,  1921 : 

I  have  your  letter  of  April  5,  1921,  requesting  decision  whether 
the  Ordnance  Department  and  the  Air  Service  may  be  construed  as 
within  the  proTisions  of  section  7  of  the  act  of  May  21, 1920, 41  Stat.. 
618,  authorizing  the  funds  of  one  bureau  or  department  to  be  placed 
subject  to  the  requisition  of  another  hureau  or  department  to  procure 
stores  or  materials,  or  perform  services  for  the  other  bureau  or  de- 
partment The  question  is  asked  because  in  the  reorganization  act  of 
June  4,  1920,  41  Stat,  759,  the  various  branches  of  the  Army  aie 
designated  as  departments,  services,  pr  corps— such  as  Ordnance 
Department,  Finance  Department,  Medical  Department,  Air  Service, 
Chemical  Service,  Quartermaster  Corps,  Engineer  Corps,  etc,  and 
because  also  there  are  departments  and  bureaus  in  the  executive 
branches  of  the  Government 

The  proposition  of  procuring  supplies  or  services  from  each  other 
by  different  branches  of  the  Government  has  been  recognized  by 
the  accounting  officers  of  the  Government  in  the  past,  particularly 
so  far  9M  a  surplus  on  hand  was  involved,  and  that  there  were  appro- 
priations available  therefor,  adjustments  being  made  accordingly. 
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The  <zeneral  restriction  has  prevailed  that  a  particular  duty  placed 
on  one  branch  of  the  Governineiit  hy  enactment  of  Congress  or  ^oing 
to  the  essence  of  its  existence  was  not  authorized  to  he  transferred 
to  another  branch  by  administrative  action  in  the  nature  of  having 
one  branch  perform  service  for  another.  That  restriction  must  still 
prevail  notwithstanding  the  provisions  of  the  act  of  May  21,  1920. 
The  only  real  new  authority  granted  by  the  act  of  May  21,  1020,  is 
the  making  the  funds  of  the  one  bureau  or  department  avail ai)le  for 
requisition  by  the  other  bureau  or  department.  While  the  term 
"bureau  or  department"  is  perhaps  more  generally  known  in  con- 
nection with  the  civil  branch  of  the  Government,  yei  as  the  provision 
in  question  at>pears  in  the  fortifications  act  of  May  21,  1920,  any 
technical  question  of  construction  might  lead  to  leaning  toward  the 
provision  being  limited  to  the  military  branches  of  the  Government 
and  as  not  including  the  civil  branches  known  as  bureaus  or  depart- 
ments. I  have  preferred  to  consider  tile  term  as  used  more  com- 
prehensively, having  in  mind  that  supplies  or  services  have  been  so 
procured  in  the  past  and  that  the  authority  of  the  enactment  was  the 
making  the  funds  immediately  available  instead  of  awaiting  adjust- 
ment of  appropriations  after  delivery  of  the  supplies  or  rendering  the 
services,  and  I  have  thus  considered  the  term  ^bureau  or  department"  * 
as  intending  the  various  branches  of  the  Government  rather  than  as 
descriptive  of  any  particular  branch— civil  or  military. 

The  general  question  of  the  applicability  of  the  act  of  May  21, 
1920^  as  between  the  Air  Service  and  the  Ordnance  Department  is 
answered  affirmatively. 


AWARDS  UNDER  THE  DENT  ACT. 

Where,  nftor  nn  awnnl  hns  hoen  made  l>y  tlio  Sooretarjr  of  War  nndor  the  act 
of  Marcli  2,  1019.  40  Stat..  1272,  known  ns  fho  Dent  Act,  aiitliorizinpr  ad- 
justment of  informally  executed  war  contracts  and  agreements,  and  ac- 
cepted by  tbB  daimant  in  foil  latisfacttoii,  refimd  Is  made  by  the  claimant 
Iff  a  portion  of  the  amount  allowed  by  the  award  due  to  an  error  thereto  In 
his  favor,  the  acceptance  of  the  original  award  by  tbe  claimant  will  not 
preclude  repayment  to  the  claimant  of  a  porti<»n  of  the  amount  refunded 
which  to  determined  to  have  been  in  excess  of  that  required  to  correct  tbe 
error. 

IMiloa  by  OoMptroUer  Warwlek,  April  14,  IMl: 

The  Worcester  Manufacturyig  Co.  applied  March  28, 1921,  for  a 
reTision  of  the  action  of  the  Auditor  for  the  War  Department  in  dis- 
allowing hy  settlement  certificate  No.  763709,  dated  October  28, 1920, 
its  daim  for  $18^59.02,  being  the  amount  ascertained  to  be  due  as  set 
forth  in  a  formal  statement  made  and  a{)})royed  October  7, 1920,  by 
the  War  Department  Claims  Board  by  authority  of  the  Secretary  of 
W«p. 
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The  auditor  disallowed  the  claim  for  reasons  stated  as  follows: 

"Under  date  of  October  2,  1919,  the  Secretary  of  War  awarded 
the  claimant  tlie  sum  of  $190.4-tT.25  in  full  adjustment,  payment,  and 
discharge  of  the  contract  of  December  31, 1917,  this  sum  tlie  claimant 
has  accepted  and  having  accepted  such  payment  this  office  can  allow 
no  further  sums."  i 

It  appears  that  by  contract  dated  December  31,  1917,  claimant 
undertook  to  miicliine  and  assemble  1,400,000  adaj)ters  and  booster  j 
casinf^s,  Mark  II,  for  French  24  JU  fuj^es;  that  this  contract  was  not 
legally  bimlintr  on  the  United  States  for  the  reason  tliat  it  was  not 
dul\'  signed  by  the  proper  contracting  officer ;  that  less  than  one-tliird 
of  the  articles  contracted  for  had  been  delivered  and  arcepted  at  the 
time  the  armistice  was  signed;  and  that  in  an  adjustment  iiia.le  by 
direction  of  the  Secretary  of  War,  under  authority  of  the  provisions 
of  section  1  of  the  act  of  March  2,  1919,  40  Stat.,  1272,  it  was  found 
that  there  was  due  and  payable  to  the  claimant  in  full  and  final 
settlement  under  the  informal  contract  and  the  statute  cited  the  sum 
of  $426,833.81  in  addition  to  payments  made  or  to  be  made  for  articles 
delivered  and  accepted.  | 

Of  the  amount  thus  awarded,  $236,386.56  was  paid  October  2, 1919, 
.  by  Capt.  P.  B.  Campbell  on  voucher  Xo.  1627  under  a  preliminary 
or  partial  award  made  and  approved  October  2,  1919,  in  aooordanoe 
with  the  requirements  of  25  Comp.  Dec,  597,  and  the  remainder, 
$190,447.25,  was  paid  January  20,  1920,  by  Capt.  T.  W.  Taber  on 
voucher  No.  166  under  a  final  award  made  and  approved  January  13, 
1020,  upon  items  specifically  reserved  in  the  first  award. 

Thereafter  it  was  discovered  that  an  error  in  favor  of  the  claimant 
had  been  made  in  the  award  and  claimant  was  requested  to  refund 
the  amount  thereof.  According^ly,  a  refund  of  $92,051.47  was  made 
on  Febniary  8, 1920^  and  the  amount  deposited  and  taken  up  in  tho 
accounts  of  Capt  W.  T.  Taber,  under  the  appropriation  ^Armament 
of  fortifications,  *  C  ^ 

Upon  further  investigation  other  alleged  errors  in  the  award  were 
discovered,  and  it  was  determined  by  the  War  Department  that  the 
claimant  should  have  refunded  only  $78,492.45  instead  of  $92^)51.47. 
The  claim  now  under  consideration  is  for  tiie  difference  between  the 
amount  actually  refunded  and  the  amount  which  should  have  been 
refunded  on  account  of  the  overpayment  resulting  from  errors  in  the  | 
award. 

From  the  facts  herein  set  forth  it  is  dear  that  payment  of  the 
amount  now  claimed  is  not  precluded  by  the  acceptance  by  the  claim* 
ant  of  the  amount  awarded  by  the  Secretary  of  AVar  as  a  full  adjust- 
ment, payment,  and  dischar<Te  under  the  act  of  March  2,  1919.  for  the 
reason  that  this  claim  is  based  on  an  erroneous  refund  made  by  the 
claimant  after  payment  under  said  award. 
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When  the  final  award  was  made,  accepted,  and  the  money  paid 
over  it  would  seem  that  in  the  absence  of  fraud  the  entire  matter  was 
dosed.  The  subsequent  payment  by  claimant  to  the  United  States 
of  $82,051.47  will  not  be  considered,  in  view  of  all  the  facts  in  this 
case,  as  a  voluntary  payment  of  the  class  that  can  not  be  recovered 
back. 

The  auditor's' acUon  is  reversed. 


THAYBznre  szpkhsis  ot  winmssf . 

Whoro  tliron;:h  cnri'lcssru'ss  «»r  iiculliroin'o  <if  a  trial  jii<l;,'o  a(1vo<'nto  nf  the 
Army,  who  Issued  a  subiMjena  to  a  wituess  suuiiiioning  him  to  appear  before 
a  general  court-martial,  the  place  where  the  court-martial  wonld  aft  and 
where  the  wttnen  ahoiild  report  was  not  stated,  and  the  witnen  felled  to 
ascertain  the  correct  place  from  the  proper  anthorlty,  bet  on  advice  ot 
parties  In  no  way  responsible  in  the  matter  reported  at  another  place, 
there  Is  no  authority  of  law  or  re^'ulfttion  \\  lioreVty  the  witness  ni.iy  be 
reimbursed  for  tnivelinj^  exp^'nsis  in  aolir^  to  and  returnin;^  from  the 
wrong  place,  but  only  to  and  from  tho  place  where  the  court-martial  was 
held  at  which  the  witness  actually  appenred  and  testified. 

Comptroller  Warwick  to  the  Secretary  of  War.  April  15,  1921. 

By  your  indorsement  of  tlic  ^ih  instant  decision  is  requested  as 

to  whether  the  clnim  of  chief  of  police,  Larry  Maloney,  Nampa, 

Idaho,  maj  be  paid  for  expenses  incurred  by  him  in  ?oing  to  and 

from  San  Francisco,  Calif.,  in  response  to  the  following  subpc^na: 

'^Tlie  President  of  the  United  States  to  chief  of  police,  Nampa, 
Idaho,  greeting: 

Yon  nre  hen'l)y  pummoned  and  required  to  be  and  appear  in 
person  on  the  2r>tli  day  of  January,  1021,  at  1:30  oV"h)ck  p.  m.,  be- 
fore a  frcneral  court-martial  appointed  to  meet  by  par.  IG,  S.  O.  87, 
Hem  I  (quarters  Ninth  Corps  Area,  San  Francisco,  Calif.,  dated  De- 
cember 14,  1920,  then  and  there  to  testify  and  give  evidence  as  a 
witness  for  the  .prosecution  in  the  ease  of  Cornelius  Stapleton. 
"  And  have  vou  then  and  tliere  this  precept. 
^  Dated  at  ^f'ort  Douglas,  Utah,  this  24th  day  of  Januaiy,  1921. 

"  Wai>tkr  M^  Von  Qremp, 
l8t  Lieut.,  SUt  Infantry,  Jttdge  Advorate,  G.  C,  M. 

The  above  subpcena  failed  to  state  where  the  general  court-martial 
would  be  held  and  where  the  witness  should  report.  It  appears  that 
when  the  subpoena  was  served  upon  Mr.  Maloney  he  inquired  of  the 
United  States  marshal,  or  his  deputy  who  served  it,  and  of  the  city 
attorney  at  I^ampa,  as  to  where  he  should  report  in  response  thereto, 
and  they  both  advised  him  that  the  place  to  report  was  San  Fran- 
cisoo,  where  he  did  actually  report  The  general  court-martial  sat 
at  Fort  Douglas,  Utah,  where  Mr.  Maloney  later  attended  as  a  wit- 
ness and  testified,  and  for  which  he  received  transportation  and  per 
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diem,  but  he  has  not  been  paid  the  transportation  cost  to  San  Fran- 
cisco and  return,  which  amounted,  according  to  his  daim,  to  about 

$150. 

It  is  most  unfortunate  that  the  subpcena  did  not  name  specifically 
the  place  where  the  fjeneral  court-martial  would  sit  and  wiiero  Mr. 
INIaloney  should  report.  Because  of  the  omission  the  witness  made 
the  journey  to  San  Francisco  and  return  to  no  purpose.  There  was 
carelessness  and  nen:li«;cnce  on  the  part  of  the  trial  jud^e  advocate 
who  directed  the  sul)pfrna.  This  can  not  inure  to  the  benefit  of  Mr. 
Maloney,  however,  for  it  would  appear  that  he  was  not  entirely  with- 
out fault  in  the  matter.  Havinj^  dou])ts  about  where  he  should  re- 
port and  being  a  police  official  supposedly  more  or  less  familiar  with 
the  proper  procedure  in  such  matters  it  sliould  have  occurred  to  him 
to  inquire,  by  tele«iraph  or  otherwise,  of  the  officer  who  issued  the 
subpcena  as  to  where  he  should  report.  Instead,  he  made  inquiry  of 
persons  who  probably  had  less  knowledge  than  himself  about  such 
matters. 

The  law"  and  refjulations  contemplate  payment  of  transportation 
and  per  diem  to  and  from  the  place  of  trial  and  not  elsewhere,  iiiul  :is 
^fr."  Maloney  has  been  paid  in  full  on  this  basis  he  is  not  entitled 
to  anythinjr  additional  from  the  United  States. 

The  question  submitted  is  answered  in  the  negative. 


ADYEBTISIHG  FOR  BIDS. 

The  ilosiro  of  n(iniinl.strativ«»  officers  to  limit  certain  eciuipment  nmlod  in  the 
work  under  tlieir  cuntrui  to  a  particular  make,  in  order  to  reduce  to  a 
mlnimura  fbe  Tarlety  of  repair  parts  necenaiy  to  keep  to  stock,  due  to 
distance  from  the  source  of  supply.  Is  not  snffldent  reason  to  authorise 

purchase  of  equipment  without  advcrtlsiriK  for  hlds  as  required  by  section 

3709,  Ilevis^Ml  Statutes,  nor  to  authorize  limit inc  the  :ulvortls««inont.s  to  a 
particular  make  thercliy  excluding  bids  by  mauuXacturers  of  oilier  makes 
e<iually  adapted  to  the  nofvls  of  the  service. 

Comptroller  Warwick  to  the  Oovemor  of  the  Panama  Canal,  April  1ft,  1921: 

I  have  received  letter  of  April  2,  1921,  from  the  general  purchas- 
ing officer  requesting  decision  whether  the  purchase  of  tractor  lawn 
mowers  would  be  authorized  as  a  proprietary  article  ^  alter  an  ad> 
vertisement  limiting  competition  to  the  Coldwell  T.a^vnmower  Co., 
of  Newburgh,  N.  Y.,  and  dealers  in  lawn  mowers  of  this  make." 

The  reasons  given  for  limiting  the  purchase  to  the  particular 
make  are  stated  as  follows : 

"  1.  By  such  purchase  the  Panama  Canal  can  maintain  uniformity 
with  adopted  standards  already  in  the  service  and  eliminate  the 
necessity  for  carrying  various  lines  of  repair  parts  in  the  future. 

"  2.  The  Panama  Canal  has  in  stock  repair  parts  for  horse-drawn 
mowing  machines,  manufactured  by  the  firm  from  whom  proprietary 
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purchase  of  the  item  in  question  is  requested,  which  are  interchange- 
able with  tractor  mowers  of  their  make.  In  this  resfiect  any  otEer 
tractor  mower  whose  parts  are  not  so  interchangeable  is  not  equally 

adapted  to  the  needs  of  the  service. 

"  3.  Maintenance  of  the  stock  on  an  economical  basis  demands  that 
as  few  types  of  mowers  l)e  purchased  as  j)ossible  in  order  to  reduce 
to  a  minimum  the  stock  of  repair  parts  to  be  carried. 

*^  4.  Distance  from  source  of  supplies  requires  that  a  line  of  repair 
parts  be  carried  for  each  kind  of  macliine. 

"5.  Multiplyint;  the  number  of  kinds  of  machines  multiplies  the 
number  of  lines  of  repair  parts  renuired  to  be  carried  at  a  cost  largely 
in  excess  of  an^  saving  in  price  oi  machines. 

6.  Saving  in  ultimate  cost  for  the  reasons  given  above  is  the  prin- 
cipal reason  for  proprietary  purchase." 

These  reasons  might  be  equally  advanced  for  limiting  almost  any 
purchase  to  a  particular  make,  and  that  this  may  result  appears  from 
tile  further  question  submitted,  as  follows: 

"  When  the  facts  show  that,  in  order  to  maintain  uniformity  of 
equipment  and  prevent  greatly  multiplying  the  repair  parts  to  be 
kept  in  stock  on  the  Isthmus,  a  proprietary  purchase  must  be  made 
either  without  any  advertisement  or  under  an  advertisement  specify- 
inp:  a  particular  make,  would  such  purchase  be  authorized  without 
advertising  or  under  an  advertisement  limited  to  the  particular  make 
desired?" 

The  general  rule  to  be  applied  aj>peai"s  in  the  decisions  of  the  sev- 
eral comptrollers,  and  they  have  anticipated  that  a  limitation  to  a 
particular  make  might  in  its  application  generally  furnish  a  basis  for 
evasion  at  pleasure  of  the  requirements  of  the  law  for  advertising. 
1  Comp.  Dec,  363 ;  22       302,  421 ;  27  ?V/.,  640. 

The  larger  part  of  the  reasons  are  theoretical,  and  particularly 
so  with  reference  to  the  possibilities  of  economies  greater  than  sav- 
ings in  price  through  competition  obtained  by  advertising. 

The  only  real  matter  for  consideration  is  that  advanced  in  the 
fourth  paragraph  of  the  reasons  quoted — that  distance  from  source 
of  supply  would  make  it  nccc-sary  to  carry  repair  parts  of  each  make. 
This  can  not  be  intended  to  mean  that  a  consideral)lc  stock  of  parts 
would  be  necessar}',  otherwise,  if  the  reasoning  should  be  carried  to 
its  logical  conclusion,  every  activity  would  liave  to  be  limited  to  a 
particular  make  or  kind  l)ecause  of  the  necessity  to  carry  repair  parts. 
It  can  be  conceived  that  carrying  of  parts  to  make  emergency  re- 
pairs is  necessary  where  the  consequence  of  a  breakdown  might  bo 
serious  but  in  minor  equipment,  in  which  may  be  classed  lawn  mow- 
ers— tractor,  horse,  or  hand — that  does  not  appear  grave,  and  if  it 
was  a  vital  condition  it  would  probably  be  met  by  having  one  of  the 
machines  in  reserve,  rather  than  carrying  considerable  stocks  of 
parts.  It  may  be  suggested  as  a  factor  for  administrative  considera- 
tion in  this  connection  that  limitation  to  a  particular  make  of  equip- 
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ment  may  produce  difficulties  and  make  it  expensive  to  change  to 
another  make  of  equipment  in  the  future.  But  whatever  may  be 
considered  administratively  efficient  in  this  connection,  I  can  find 
no  authority  for  an  exception  such  as  would  result  from  liniitinf;  the 
advertising  to  a  particular  make,  in  the  provisions  of  section  3109, 
Revised  Statutes,  which  require  competition  throu^jh  advertising  in 
the  purchasing  and  contracting  for  Government  supplies  and 
services. 

The  matter  submitted  is  answered  in  the  negative. 


COHTRACTS  TOB  OLOTHIirO— PKEHnJII  TOE  SAYIHO  ClOTH. 

In  an  Arn\v  contract  for  furnishing  clothing,  a  provision  authorizing  payment  tc 
the  coutraccor  of  additional  compensation  or  premium  for  saving  cloth  in  the 
cutting  is  not  Invalidated  nor  made  ineffective  bj  anottier  provtolon  piO' 
hlbiting  improper  cutting  or  alrimping;  payment  of  the  premium  not  ti» 
be  made  for  saving  in  cloth  resulting  tnan  Skimped  cutting,  but.  on 
the  contrary,  the  two  provisions  may  be  considered  as  a  restriction  on  each 
other  and  as  authorizing  payment  to  tl)e  contractor  of  the  prominm  for 
Bavinu  of  cloth  If  production  of  the  spoclflofl  niinihcr  of  garments  from  * 
minimum  of  material  without  skimping  has  been  accomplished. 

Hecision  by  Comptroller  Warwick,  April  16,  1921: 

John  Heron,  formerly  captain.  Quartermaster  Corps,  disbursin«^ 
officer,  applied  January  31,  1921,  for  revision  of  the  action  of  the 
Auditor  for  the  War  Department  in  disallowing,  by  certificate  Xo. 
65181,  dated  Febniarv^  28,  1920,  credit  for  voucher  No.  2149,  paid  by 
him  October  10,  1918,  in  favor  of  Hart,  Schafifner  &  Mairz,  for 
$8,157.88  for  "  compensation  and  premium  account  20  per  cent  Ttlne 
of  dO-oimce  melton  saved  and  nnnsed  under  allowanoe  of  contnct 
No.  lOa,  dated  November  8, 1917." 

The  contract  in  question,  which  provided  for  the  manufacture  of 
overcoats  from  materials  to  be  furnished  by  the  Government,  pro- 
vided, in  part: 

"  That  in  cutting  textile  materials  furnished  by  the  United  States 
for  use  in  the  manufacture  of  garments,  etc.,  under  this  contract  the 
contractor  shall  use  best  efforts  to  avoid  all  possible  waste.  For  the 
additional  work  and  special  care  so  involved  the  oontrador  shall 

be  paid,  as  separate  compensation  and  premium,  an  amount  equal 
to  twenty  })er  cent  of  the  net  cost  price  of  such  (jovernnient-owned 
textile  materials,  to  the  extent  of  the  savin*]^  in  uncut  yarda«re  of  the 
piece  (piece  goods)  on  comparing  the  quantities  actually  used  in  the 
cutting  with  the  allowance  tor  the  purpose  listed  in  the  accompanying 
schedules — the  materials  of  the  yardage  so  saved  to  remain  the  prop- 
erty of  the  United  States.  There  shaU  not,  however,  be  any  skimpiBg 
whatever  in  the  cuttiujo;  for  the  garments,  etc,  and  in  event  of  the 
violation  of  this  condition  no  compensation  shall  be  made  for  tiie 
savin<T  in  yardage  resulting  from  the  lavs  of  siirh  skimped  cutting, 
and  the  Government  shall  also  have  the  election  of  annulling  the  con- 
tract for  such  cause." 
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The  voucher  in  question,  duly  certified  and  approved,  sets  forth 
that  in  the  making  of  overcoats  in  accordance  with  this  contract 
4,511^  yards  of  doth,  valued  at  $3.50  per  yard,  had  been  saved  out 
of  the  allowance  made  under  the  contract  for  the  overcoats  manu- 

factured. 

In  disallowing  this  item  in  the  disbursing  officer's  account  the 
auditor  said: 

^It  is  noted  that  miscellaneous  provisions  attached  to  the  contract 
contain  the  following  paragraph :  ^  No  improper  cutting  or  skimp- 
ing in  any  manner  will  be  permitt^^d.  The  contractor's  liability  m 
this  respect  will  continue  even  thou<^h  the  garments  may  have  been 
accei^teci  and  paid  for.'  Therefore  the  paragraph  providing  for  the 
payment  of  a  premium  on  any  saving  in  cutting  is  illegal,  as  the 
above  quoted  paragranh  binds  the  contractor  to  &  conservative  cut^ 
ting  without  any  nirtner  compensation  lor  the  same." 

The  provision  against  improper  cutting  or  skimping,"  to  which 
the  auditor  refers,  does  not  operate  in  the  same  direction  as  the 
provision  upon  which  this  voucher  is  based,  which  offers  a  premium 
for  especially  skillful  and  economical  cutting.  Cutting  might  be 
improper  by  reason  of  requiring  either  too  much  or  too  little  goods 
for  the  garment  to  be  made.  In  the  former  sense,  it  would  lead 
to  the  use  of  a  greater  amount  of  material  than  the  allowance,  which 
would  result  in  u  deficiency  to  be  made  up  by  the  contractor;  and  if 
the  amount  of  material  used  did  not  exceed  the  amount  allowed 
under  the  contract,  there  could  not  be  said  to  have  been  any  im- 
proper cutting  in  this  sense.  The  prohibition  of  improper  cutting 
in  this  sense,  therefore,  manifestly  could  not  affect  the  provision 
under  which  this  payment  was  made,  or  make  the  payment  im- 
proper. 

In  the  latter  sense,  of  taking  too  little  goods  for  the  garment  to 
be  made,  improper  cutting  would  be  practically  the  same  as  "skimp- 
ing," and  the  prohibition  of  it,  and  of  "skimping,"  so  far  from  pro- 
ducing the  same  result  as  the  provision  under  which  this  payment 
was  made,  would  operate  as  a  restraint  upon  the  contractor  in  work- 
ing under  that  provision,  and  it  was  manifestly  intended  so  to  oper- 
ate. The  natural  tendency  of  the  contractor  in  endeavoring  to  earn 
the  premium  for  saving  cloth  would  be  to  cut  improperly  in  this 
sense  by  "skimping"  the  material.  To  offset  this,  the  offer  of  a  pre- 
mium for  saving  cloth  is  coupled  with  the  condition  that  if  there  is 
any  skimping  there  shall  be  no  premium  paid,  and  with  the  further 
penalty  that  the  contract  may  l)e  canceled  for  that  reason. 

There  does  not  appear  to  be  any  repugnancy  or  overlapping  be- 
tween these  provisions.  On  the  contrary,  they  appear  to  react  upon 
and  restrain  each  other,  thus  logically  cooperating  to  the  desired  end, 
the  production  of  a  given  number  of  garments  from  a  tninim^im  of 
material,  but  without  skimping. 
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It  must  be  assumed  that  the  allowance  per  garment  made  in  the 
contract  was  only  the  amount  necessary  therefor  under  a  recognized 
standard  of  efficient  practice.  The  contractor,  having  effected  a 
saving  from  this  allowance  in  accordance  with  the  contract,  was  en- 
titled to  the  compensation  provided  therefor  in  the  contract.  25 
Comp.  Dec,  148. 

The  action  of  the  auditor  is  reversed. 


niTATl  FBOFKBTT  lOBT  OB  DBSTEOTBD  Z>  IHS  MZUTA&T  8B&TI0I. 

The  act  of  March  4,  1921,  41  Stut.,  1430,  couferring  on  the  Secretary  of  War  • 
ezdnslTe  and  final  Jurisdiction  of  claims  for  loss  or  destruction  of  private 
property  In  the  military  service*  relates  solely  to  loss  or  destmctlon  oo> 

currlng  after  April  5,  1917,  and  In  no  way  limits  the  Jurisdiction  conferred 
npon  the  nccountinjx  officers  of  the  Troasnry  by  the  act  of  March  3,  18R5. 
23  Stat,  350,  to  settle  claims  arising  in  time  of  peace  prior  to  April  6.  1917, 
and  presented  within  two  years  from  the  occurrence  of  the  loss  or  destnic- 
tiont  wbldi,  if  allowed,  are  payable  from  the  indefinite  appnqjtriation  made 
by  the  act  of  March  8, 1885. 

nssislea  by  Comptroller  Warwfok,  April  18,  1981: 

The  Auditor  for  the  War  Departnient  has  submitted  for  approval, 
disapproval,  or  modification  his  decision  of  April  9,  1921,  which  is 
to  the  effect  that  the  act  of  March  4,  11)21,  41  Stat,  143G,  relates  solely 
to  the  loss  after  April  5,  11)17,  of  the  jirivate  property  therein  de- 
scribed, and  in  no  way  limits  the  jurisdiction  conferred  upon  the 
accounting  officers  of  the  Treasury  by  the  act  of  March  8,  18S5,  23 
Stat.,  350,  to  settle  the  claims  for  tlie  value  of  private  property  of 
officers  and  enlisted  men  of  the  Army  lost  or  destroyed  in  the  mili- 
tary service,  in  time  of  peace,  prior  to  April  0.  1917,  provided  such 
claims  were  presented  witliin  two  years  from  the  occurrence  of  the 
loss  or  destruction:  and  that  the  claims  allowed  by  such  settlements 
ai-e  payable  from  the  indefinite  appropriation  made  by  said  act  of 
March  1885. 

The  auditor's  decision  is  as  follows: 

"The  act  of  March  3,  1885,  provides: 

***That  the  proper  accounting  officers  of  the  Treasury  be,  and  they 
are  hereby,  authorized  and  directed  to  examine  into,  ascertain,  and 
determine  the  value  of  the  private  property  belonging  to  officers  and 

enlisted  men  in  the  military  service  of  the  Fnited  States  which  has 
been,  or  may  hereafter  be,  lost  or  destroyed  in  the  military  .service,* 
under  the  circumstances  described  in  the  paragraphs  of  the  act 
immediately  following. 

The  act  provides  that '  the  amount  of  such  loss  so  ascertained  and 
determined  shall  be  paid  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated.'  witli  further  provisions  to  the  effect  that 
the  act  should  not  ajjply  to  losses  sustained  in  time  of  war  or  hostili- 
ties with  Indians,  and  that  all  claims  now  existing  should  be  pre- 
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sented  within  two  years  from  the  date  of  the  act  and  that  all  such 
rlaims  thereafter  ari^inir  sliould  be  presented  within  two  years  from 
the  occurrence  of  the  loss  or  destruction. 

"  This  act  was  amended  by  the  act  of  March  4,  1915,  38  Stat.,  1077, 
hv  eztendine  same  to  cover  loss  of  or  damage  to  the  reflation 
aUowance  ox  baggage  of  officers  and  enlisted  men  sustained  in  ship- 
ment under  orders,  to  the  extent  of  such  loss  or  damage  over  and 
above  the  amount  recoverable  from  the  carrier  furnishin^^  the  trans- 
portation, a  circumstance  not  previously  covered  hv  the  act  of  March 
4,  1885,  and  except  for  claims  arising  during  the  period  of  the 
Spanish-American  War  claims  of  officers  and  enlisted  men  of  the 
Army,  for  loss  or  dama^je  to  private  property,  while  in  the  military 
service  of  the  T^nited  States,  which  was  lost  or  dainajred  since  the 
passa^re  of  the  act  until  April  G,  11)17,  at  which  time  the  act  became 
noneffective  on  account  of  war,  have  been  examined  into  and  the  value 
thereof  determined  by  the  accounting  officers  of  the  Treasury  and 
the  amounts  of  the  loss  or  damage,  so  determined,  have  been  paid* 
ffom  the  indefinite  appropriation  designated  '  Claims  of  officers  and 
men  of  the  Army  for  (U'st ruction  of  private  property,  act  March  3, 
1885.'  Except  for  tiie  indefinite  appropriation  made  by  the  act  of 
March  3,  1885,  no  other  appropriation  was  ever  made  for  the  pa^'- 
ment  of  such  claims  until  tne  passage  of  the  act  of  March  28,  1918, 
40  Stat.,  479. 

"Tender  the  act  of  March  28,  1918,  the  Secretary  of  War  was  au- 
thorized and  directed  to  examine  into,  ascertain,  and  determine  the 
value  ofprivate  property  of  officers,  enlisted  men,  and  members  of  the 
Nurse  Corps  (female)  of  the  Army,  which,  since  the  5th  day  of 
April,  1917,  has  been,  or,  after  the  date  of  the  act,  shall  be  lost, 
destroyed,  damaged,  abandoned,  or  captured  while  in  the  military 
service  un<ler  the  circumstain-es  therein  specified,  and  an  appropria- 
tion of  $200,000  was  made  by  said  act  for  the  payments  of  the  awards 
made  thereunder.  This  statute  provided  that  the  claims  so  deter- 
mined 'shall  not  thereafter  be  reopened  or  considered  by  any  ac- 
counting officer  or  court  of  the  United  States.' 

"This  law  deprived  the  accounting  oflRcers  of  their  jurisdiction 
to  examine  and  settle  claims  of  this  character  that  arose  subsequent 
to  April  5,  1917,  and  was  in  etl'ect  until  July  9,  1918,  •  •  •  26 
Comp.  Dec,  632. 

"  The  act  of  July  9,  lOlR,  40  Stat.,  880.  amended  the  act  of  March 
3,  1885,  and  restored  the  jurisdiction  of  the  accounting  officers  of 
the  Treasury  (o  examine  into,  ascertain,  and  determine  the  value  of 
private  property  of  officers,  enlisted  men,  and  members  of  the  Nurse 
('orps  (female)  of  the  Army,  which  has  been  since  the  5th  day  of 
April,  1917,  or  shall  be  after  July  9,  1918,  lost,  damaged,  or  de- 
stroyed in  the  military  service  of  the  United  States  under  the  cir- 
cum.stances  described  in  five  paragraphs  of  the  act. 

"The  jurisdiction  of  the  accounting  officers  of  the  Treasury  to 
examine  into  and  adjust  such  claims  was  taken  from  them  and  con- 
ferred upon  the  Secretary  of  War  by  the  act  of  March  4,  1921,  27 
Comp.  Dec,  818.  This  act  amended  the  acts  of  March  8,  1885,  and 
July  9, 1918,  by  practically  reenacting  the  act  of  July  9,  1918,  with 
certain  additional  circumstances  for  which  officer'-,  enlisted  men,  and 
members  of  the  Nurse  Corps  (female)  of  the  Army  are  entitled  to 
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reimburseinont  for  loss  or  damage  to  their  private  property  which 
occurred  while  in  the  iiiilitiuy  service  since  April  5.  1917,  or  wliica 
may  occur  after  March  4,  1921,  and  bv  conferring  jurisdiction,  exer- 
cised by  the  accounting  officers  of  tne  Treasury  under  the  act  of 
July  9,  1918,  upon  the  Secretary  of  War,  with  a  provision  that  t 
determination  made  by  the  Secretary  of  War  'shall  constitute  i 
final  determination  of  any  claim  cognizable  under  this  chapter,  and 
such  claim  shall  not  thereafter  be  reopened  or  considered.'  An  ap- 
propriation of  $300,000  is  made  by  the  act  for  the  payment  of  claims 
arising  thereunder  and  the  provisions  of  the  act  of  March  28,  1913, 
relating  to  the  payment  of  such  claims  is  repealed  by  section  7 
thereof 

"  The  acts  of  March  28,  1918,  July  9,  1918,  and  March  4,  1921, 
relate  specifically  to  claims  arisin*;  ftinre  Apnl  5,  1917,  and  no  pro- 
vision whatever  is  made  in  any  of  said  acts  for  the  adjudication  of 
those  claims  that  arose  in  time  of  peace  prior  to  xVpril  6,  1917,  and 
^nowhere  in  any  of  these  acts  does  it  appear  that  the  jurisdiction  of 
the  accounting  officers  of  the  Treasury  to  examine  into  and  adjust 
such  claims  has  been  abridged.  The  appropriation  made  by  the  ict 
of  March  4,  1921,  relates  solely  to  the  payment  of  those  claims  that 
have  arisen  since  April  5,  1917,  or  may  arise  after  the  date  of  the 
act,  and  the  provisions  of  tliat  act  in  no  way  liniit  the  jurisdiction 
conferred  by  the  act  of  March  3,  1885.  upon  the  accounting  otlicers 
of  the  Treasury  to  examine  into,  ascertain,  and  determine  the  value 
of  private  property  of  officers  and  enlisted  men,  lost  or  destroyed  in 
the  military  service,  under  said  act.  To  hold  that  the  j)! ovisions  of 
the  act  of  March  4,  1921,  and  tlic  appropriation  made  therein.  <1-^- 
privps  the  accounting  oflicers  of  the  Treasury  of  jurisdiction  under 
the  act  of  March  1885,  and  re})eals  the  indefinite  aT^propriation 
made  by  that  act  would  deprive  those  oflicers  and  enlisted  men  of 
the  Army  whose  private  property  was  lost  or  destroyed  prior  to 
April  6,  1917,  of  all  rights  secured  to  them  by  that  act,  and  it  ifl 
therefore  decided  that  the  accounting  officers  of  the  Treasury  were 
not  deprived  of  jurisdiction  by  the  act  of  March  4.  1921,  to  settle 
such  claims  and  to  contiiuie  to  pay  for  the  amounts  determined  'o 
be  due  from  the  inddinitc  ajipropriation  made  by  the  act  of  March 
3,  1885,  provided  such  claims  were  presented  within  two  years  after 
the  loss  or  damage  occurred  and  such  loss  or  damage  was  not  sus- 
tained in  time  of  war  or  hostilities  with  Indians. 

"I  am  inclosing  herewith  all  papers  in  the  claim  of  Arthur  Skib- 
bie.  private,  Battery  E  4th  Field  Artillery,  for  loss  of  private  prop- 
erty during  the  Texas  -flood  on  August  15-16.  1015,  as  illustrative 
of  a  number  of  similar  cases  that  will  be  affected  if  it  shoidd  be 
held  that  the  accounting  officers  do  not  now  have  jurisdiction  to 
adjudicate  such  claims." 

Tn  decision  of  this  oflice,  dated  March  23.  19-21,  27  ('omp.  Dec,  S18, 
the  entire  act  of  March  4.  10-21.  is  quoted,  and  it  is  held  that  said  act 
confers  exclu>ive  and  final  jurisdiction  in  the  matter  of  the  claims 
therein  described  (whicii  relate  to  the  property  "which,  since  the 
5th  day  of  April.  1017,  has  been  or  shall  hereafter  be  lost,  damaged, 
or  destroved  in  the  military  service")  on  the  Secretary  of  War, 
and  provides  that  the  determination  made  by  the  Secretary  of  War 
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shall  constitute  a  final  determination,  and  such  claims  shall  not 
thereafter  be  reopened  or  considered. 

By  decision  of  this  ofTlce,  dated  March  24,  1921,  27  Comp,  Dec., 
822,  it  was  decided  that  claims  or  items  of  claims  for  losses  occurring 
since  April  5,  1917,  under  circumstances  which  did  not  make  such 
claims  or  items  of  claims  allowable  under  the  act  of  July  9,  1918, 
but  which  would  be  allowable  under  the  provisions  of  Uie  act  of 
March  4,  1921,  and  which  were  filed  under  the  former  act  and  dis- 
allowed by  the  Auditor  for  the  War  Department,  can  be  presented 
by  the  claimant  to  the  Secretary  of  War  for  consideration  and  deter- 
mination under  the  provisions  of  the  act 'of  March  4, 1921. 

The  true  meaning  of  section  6  of  the  act  of  March  4, 1921,  is  ascer- 
tained by  reading  the  same  in  connection  with  section  1  which  shows 
that  the  time  referred  to  in  section  &  is  time  after  (and  not  in  any 
case  prior  to)  April  6,  1917.  There  is  no  general  law  authorizing 
payment  of  such  private,  property  lost  prior  to  April  6, 1917,  in  time 
of  war.  For  payment  of  such  private  property  lost  after  April  5, 
1917,  in  time  of  peace  as  well  as  in  time  of  war  the  act  of  March  4, 
1921,  is  now  applicable,  and  I  find  nothing  therein  that  takes  away 
the  rights  which  had  accrued  prior  to  April  6, 1917,  under  the  pro- 
visions of  the  act  of  March  3,  1885,  or  that  spedficaUy  takes  away 
or  cancels  the  indefinite  appropriation  which,  on  page  265,  Digest  of 
Appropriations,  1921,  bears  the  title:  ^Claims  of  Officers  and  Men 
of  the  Army  for  Destruction  of  Private  Property. — Act  March  8, 
1886." 

The  auditor^s  decision  is  approved. 


laAHSPOETATION  OF  HOUSEHOLD  GOODS— NAVY. 

The  proviso  In  tlie  Jut  of  May  18,  1020.  41  Stnt..  not,  "that  tlie  porsonnol  of 
the  Navy  sliall  have  tlif  IxMiottt  of  all  existing'  laws  applying  to  the  Army 
anil  Marine  Corps  for  the  transportation  of  household  effects,"  confers  on 
the  personnel  of  the  Navy  broadly  the  right  to  tlie  packing  and  cratliii; 
and  transportatioii  of  household  effects  and  tlie  right  nnder  certain  con- 
dltloos  to  Indade  with  the  shipments  excesses  of  the  regulation  allowance, 
bnt  may  not  be  considered  as  Impoidng  at  all  points  on  the  Navy  the  Army 
system  as  fixed  by  the  details  of  Army  rofnilations,  nor  ns  restri<  tiiij,'  the 
discretion  of  the  Secretary  of  the  Navy  in  (IctenniiunK  what  articles  be- 
longing to  naval  ollieeis  are  to  he  classed  as  household  effects. 

As  Navy  ^'enerol  orders  provide  that  the  term  "household  effects'*  does  not 
Include  automobiles,  ofiicers  of  the  Navy  are  not  entitled  to  tiansporta- 
tion  of  their  personal  automobiles  upon  change  of  station  under  provisions 
of  the  act  of  May  18.  1920,  41  Stat,  d04,  notwithstandlnj;  the  fact  that 
Army  re^ilations  may  authorize  transportation  of  automobiles  as  baggage 
of  Army  ofiicers. 

BedslOB  by  Assistant  Comptroller  Force,  April  18,  1921: 

Gapt.  J.  L.  Latimer,  United  States  Navy,  applied  March  11, 
1921,  for  leraion  of  the  action  of  the  Auditor  for  the  Navy  De- 
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partment  in  disallowinjr  by  settlement,  case  No.  17824,  dated  Mairh 
1,  1921,  his  claim  for  rL'iinbursement  of  the  expense  of  shipping  by 
fiei^dit  an  automobile  and  certain  accessories  from  Newport,  R.  T., 
to  Key  West,  Fla.  The  automobile  was  appellant's  personal  prop- 
erty; its  transportation  was  incidental  to  his  permanent  change  of 
station  from  Xewport  to  Key  ^\'est. 

The  auditor  disallowed  on  the  ground  that  Navy  General  Or- 
ders, No.  550,  dated  September  27,  1920.  page  8,  section  6,  under 
"Household  effects  defined,"  contains  the  following: 

"*  *  *  The  term  ^household  effects'  does  not  include  auto- 
mobiles, alcoholic  liquors  or  beverages,  nor  groceries  and  pro- 
visions." 

Appellant  cites  a  proviso  of  section  12  of  the  act  of  May  18, 
1920,  41  Stat.,  G04:  "That  the  personnel  of  the  Navy  shall  have  tin 
benefit  of  all  existing  laws  applyinn^  to  the  Army  and  Marine  Corps 
for  the  transportation  of  household  effects."'  To  this  he  adds  a 
reference  to  a  paraijraph  of  the  T'nited  States  Marine  Corps  in- 
structions on  the  subject  of  ti'ansportatioii  of  troops  and  supplier 
which  authorizes  for  the  Marine  Corps  the  trans))ortation  of  aiilo- 
niol)iles  as  i)art  of  ollicors'  chanije  of  station  allowance.  The  ♦■on- 
tention  to  be  inferred  from  his  presentation  is  that  since  the  proviso 
quoted  entitles  the  personnel  of  the  Navy  to  the  benefit  of  all  laws 
applying  to  the  Army  and  Marine  Corps  for  the  transportation  of 
household  effects,  and  since  under  the  laws  applying  to  the  Marine 
Corps  the  transportation  of  automobiles  as  household  effects  is 
permitted,  the  right  vests  also  in  the  personnel  of  the  Navy  to  have 
automobiles  treated  as  household  effects,  the  Navy  general  order 
to  the  contrary  notwithstanding. 

The  rights  of  the  Marine  Corps  in  the  premises,  derived  origi- 
nally from  assimilation  with  those  of  the  Army,  15  Comp.  Dec.,  122, 
have  been  recognized  by  authorizations  in  the  annual  appropriations 
for  that  service.  In  that  for  the  fiscal  year  1921,  act  of  June  4,  1920. 
41  Stat.,  838,  there  is  provision  for  ^  packing  and  crating  officers^ 
allowance  of  baggage  on  change  of  station."  The  current  provisions 
for  the  Army  are  that  in  act  of  June  5, 1920,  41  Stat.,  948,  for  the 
transportation  of  the  Army  and  its  supplies,  including  transporta- 
tion of  troops  when  moving  either  by  land  or  water  and  of  their 
baggage  •  *  *  including  the  cost  of  packing  and  •crating''; 
and  that  in  act  of  March  23,  1910,  36  Stat.,  255,  "  Provided,  That 
hereafter  baggage  in  excess  of  regulation  change  of  station  allow- 
ance may  be  shipped  with  such  allowances  and  reimbuiaemfint  col- 
lected for  the  transportation  charges  on  such  excess."  Household 
effects  have  lonp:  been  recop^ized  as  bagfl^ap^e. 

'Jlie  Army  re<Tulations  on  transportation  of  ba^jrasre  (paragraphs 
1135-ii:3D,  U.  S.  Army  Kegulations  of  1913,  corrected  to  1917,  with 
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changes)  do  not  in  general  define  household  effects  by  ennmeration 
either  of  articles  included  or  of  articles  excluded.  The  Secretary  of 
War  has,  however,  authorized  the  inclusion  of  automobiles  in  the 
term  baggage,"  17  Comp.  Pec.,  539;  22  558,  as  did  the  Secretary 
of  the  Navy  formerly  by  approval  in  a  case  involving  travel  of  a 
naval  officer  beyond  the  continental  limits  of  the  United  States.  22  ' 
Comp.  Dec,  67». 

The  present  qnestion  is  whether  the  proviso  in  the  act  of  May  18, 
1920,  that  the  personnel  of  the  Navy  shall  have  the  benefit  of  all 
•existing  laws  under  which  the  Army  and  Marine  Corps  obtain  trans- 
portation of  household  effects  means  that  every  article  recognized  as 
baggage  by  the  Secretary  of  War,  through  direct  regulation  or 
through  approval  with  the  force  of  regulation,  becomes  also  for  the 
Navy  personnel  baggage  which  it  has  the  legal  right  to  have  trans- 
ported at  Government  expense.  I  think  such  a  conclusion  must  be 
rejected.  It  must  be  held  rather  that  the  purpose  of  the  law  is  satis- 
fied when  it  has  secured  to  the  Navy  broadly  the  right  to  the  packing, 
crating,  and  transportation  of  household  effects  and  the  right  under 
certain  conditions  to  include  with  the  shipments  excesses  of  the  regu- 
lation allowance.  The  term  ^  benefit "  applies  to  the  larger  objects 
of  the  laws,  not  to  every  detail  which  may  have  been  regulated  in  the 
application  of  the  provisions  to  a  particular  service.  It  is  not  reason- 
able to  assume  that  the  baggage  of  the  Army  is,  object  by  object, 
identical  with  that  of  the  Navv,  nor  where  the  two  services  diverge 
.so  widely  in  many  features  is  it  reasonable  to  suppose  that  the  Navy 
procedure  and  basis  of  allowance  for  transportation  (»f  baggage 
should  coincide  at  every  point  with  those  of  tlie  Army.  The  appro- 
priations for  many  of  the  departments  and  establislinients  of  the 
Government  provide  for  the  traveling  expenses  of  ollicers  and  em- 
ployees, and  wliere  authorized  travel  lias  been  performed  by  oflicers 
they  have,  broadly,  an  identical  right,  tlie  right  to  reiml)iirst'm(Mit  of 
the  expenses.  But  in  detail  the  allowances  are  different.  Those 
prescribed  by  the  regulations  of  one  de[)artment  may  exclude  items 
allowed  by  the  regulations  of  another.  The  riglit  within  certain  limi- 
tations of  departments  to  so  regulate  has  been  uniformly  recognized. 
It  grows  out  of  differences  of  conditions  of  service  and  proceeds  on 
the  theory  that  what  is  a  reasonable  or  even  a  necessary  expense  in 
one  instance  is  not  necessarily  such  in  another. 

I  think  the  proviso  in  the  act  of  May  18,  1920,  must  be  recognized, 
not  as  imposing  the  Army  system  at  all  points  upon  the  Navy,  but 
as  lodging  a  certain  measure  of  discretion  in  the  Secretary  of  the 
Navy,  and  I  think  this  discretion  was  not  unreasonably  exercised  by 
exclusion  of  automobiles  from  the  category  of  household  effectis. 

The  action  of  the  auditor  is  ai&rmed. 
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rO&EIGN-SE&VICE  PAY— NAVY  NVASS  COBPS  (7EMAI.S). 

Under  the  nets  of  July  9,  1918,  40  Stat,  879.  and  March  23,  mO,  86  Stat.  ttO^ 

the  additional  pay  for  foreign  senice  is  properly  payable  to  memben  ol 

the  Navy  Nurse  Corps  (fonialo)  when  tho  sliip  on  which  the  nurses  are 
serving  sails  on  a  voyage  or  cruise  to  sonje  port  or  ports  beyond  the  OD0tt> 
nental  limits  of  the  United  States  other  than  Porto  liico  and  Hawaii. 

Assistant  Conptroller  Poree  to  the  Secretary  of  the  Navy,  April  18.  1921: 

I  have  your  letter  of  April  1,  1821,  referring  for  decision  the 
question,  presented  by  the  supply  officer  of  the  U.  S.  S.  ^eUef^ 
whether  members  of  the  Navy  Nurse  Corps  (female)  regularly  •t' 
tached  to  and  serving  on  board  the  U.  S.  S.  BeUef  are  entitled  to 
foreign-service  pay  of  $10  per  month  while  that  dup  is  cruising  from 
place  to  place  with  the  fleet. 

The  act  of  May  13,  1908,  35  Stat,  146,  assimilates  the  pay  ind 
allowances  of  the  Nurse  Corps  (female)  of  the  Navy  to  the  pay  and 
allowances  of  the  Nurse  Corps  (female)  of  the  Army. 
The  Army  act  of  March  23, 1910, 86  Stat,  249,  provided  that: 

**  •  •  •  •  all  female  nurses  shall  hereafter  be  entitled,  in  addition 
to  the  rates  of  pay  as  herein  provided,  to  ten  dollars  per  month  wh«i 
serving  beyond  the  limits  of  the  States  .comprising  the  Union  tod 
the  Territories  of  the  United  States  contiguous  thei«to  (ezoeptiog 
Porto  Bico  and  Hawaii)    *  * 

The  act  of  July  9, 1918,  40'Stat.,  879,  substitutes  for  the  above  t 
provision  granting  an  increase  of  $10  per  month  to  members  of  the 
Nurse  Corps  (female)  of  the  Army  ^  when  serving  beyond  the  conti- 
nental limits  of  the  United  States  (excepting  Porto  Bico  and 
Hawau)." 

This  office  held  in  its  decision  of  January  4,  1913, 19  Comp.  Deo, 
392,  that  a  nurse  on  duty  at  the  naval  station  in  Guam,  where  she 
was  properly  in  receipt  of  the  increased  pay,  while  serving  on  board 
a  hospital  ship  on  a  cruise  from  that  island  to  China  and  Japan  was 
entitled  to  the  additional  $10  per  month  during  the  period  of  the 
cruise.  It  was  also  held  in  25  Comp.  Dec.,  939,  that  members  of  the 
Nurse  Corps  while  on  duty  aboard  Navy  transports  '*  are  serving 
beyond  the  continental  limits  of  the  United  States"  within  the  mean- 
ing of  the  act  of  July  9,  1918,  and  are  entitled  to  additional  pay  of 
$10  per  month  from  the  date  the  ship  leaves  port  in  the  United  States 
until  the  date  of  its  retuj  n  thereto, 

Tliose  decisions,  however,  sliould  not  be  interpreted  as  hroadly 
holding'  that  (hity  aboard  hospital  ships  at  all  times,  when  such 
vessels  are  not  within  the  continental  limits  of  the  United  States,  is 
analoirons  to  service  "beyond  the  continental  limits  of  the  United 
States"  as  contemplated  in  the  statute.  The  Army  law  providing 
such  additional  pay  contemj^lated  shore  duty  only,  and  the  decisions 
cited  virtually  held  that  service  on  hospital  ships  and  transports 
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while  such  vessels  are  on  a  voyage  or  cruise  to  a  forei^rn  port  or  ports 
beyond  the  continental  limits  of  the  United  States  (excepting  Porto 
Rico  and  Hawaii)  is  analojroiis  to  "service  beyond  tlie  continental 
limits  of  the  United  States''  within  the  meanin«j  of  the  statute. 

Accordinp:ly,  under  the  act  of  July  0,  1918,  40  Stat.,  ST9,  as  under 
the  act  of  March  *23,  1910,  30  Stat.,  lM9.  the  increase  is  projjerly  pay- 
able when  the  ship  on  which  the  nurses  are  servin<z;  sails  on  a  voya«ije 
or  cniise  to  some  i)ort  or  ports  beyond  the  continental  limits  of  the 
United  States  other  than  Porto  Kico  and  Hawaii. 


WAM  8SETZCS  PATXIHT8— HAIIOHAL  QUAES  IH  VZDS&AL  SS&YICS. 

An  enlisted  man  of  a  National  Guard  organization  Included  in  tbe  Preeidentfs 

call  for  Federal  service  datetl  March  25,  1917,  who,  having  bad  an  oppor- 
tiniify  to  tnke  tlie  oiith  of  alloprfanro  to  tlic  United  Stsites  prescribed  by 
sei  tion  70  of  the  act  of  June  3,  191G.  39  Stat,  201.  failed  to  do  so.  and  was 
discharged  from  the  Federal  service  fur  that  reason  without  having  ren- 
dered war  service,  was  not  **  discharged  under  honorable  conditions  "  within 
tbe  meaning  of  section  1406  of  the  act  of  February  24, 1919,  40  Stat,  1151, 
and  tberefore  is  not  entitled  to  tbe  war  service  payment  at  |Q0  autboriaed 
by  that  act 

Seelsloa  by  Assfstaat  Oomptroller  foree,  April  19, 1991: 

The  Auditor  for  the  War  Department  has  submitted  for  approval, 
disapproval,  or  modification  his  decision  of  April  9,  1921,  to  the 
effect  that  an  enlisted  man  of  a  Nat  ional  Guard  organization  included 
in  the  President's  call  for  Federal  service  dated  March  25.  1917,  who 
had  an  opportunity  to  comply,  and  did  not  comply,  with  the  require- 
ments of  section  70  of  the  act  of  June  3,  191G,  39  Stat.,  201,  and  who 
\vas  discliar^jed  in  April,  1917,  for  the  reason  that  he  had  not  qualified 
under  said  section  70,  was  not  "discharged  under  honorable  condi- 
tions" within  the  meaning;  of  section  1  lOG  of  the  act  of  February  24, 
1919,  40  Stat.,  1151.  authorizing  the  payment  of  a  bonus  or  war- 
service  additional  pay  of  $00  to  any  person  who  served  in  the  military 
or  naval  forces  at  any  time  in  period  from  April  6,  1917,  to  November 
11.  1918,  and  who  resigned  or  was  discharged  under  honorable  con- 
ditions, or,  in  case  of  a  reservist,  was  placed  on  inactive  duty. 

Said  section  70  provides: 

"Sec.  70.  Federal  Enlistment  Contract. — Enlisted  men  in  the 
National  Guard  of  the  several  States,  Territories,  and  the  District  of 
Columbia  now  serving  under  enlistment  contracts  which  contain  an 
obligation  to  defend  the  Constitution  of  the  United  States  and  to 
obey  the  orders  of  the  President  of  the  United  States  shall  be  recog- 
nised as  membeis  of  the  National  Guard  under  the  provisions  of  this 
Act  for  the  unexpired  portion  of  their  present  enlistment  contracts. 
When  any  such  enlistment  contract  does  not  contain  such  obligation, 
the  enlisted  man  shall  not  be  recognized  as  a  member  of  the  National 
Guard  until  he  shall  have  signed  an  enlistment  contract  and  taken 
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and  subscribed  to  the  following  oath  of  enlistment,  upon  signing 
which  credit  shall  be  given  for  the  period  already  served  under  the 

old  enlistment  contract:  'I  do  hereby  acknowleoge  to  have  volun- 
tanly  enlistod  this  day  of  ,  19 — ,  as  a  soldier  in  the  Na- 
tional (Tiiard  of  the  T'^nitod  States  and  of  the  State  of  .  for  the 

period  of  three  years  in  service  and  tliree  years  in  the  reserve,  under 
the  conditions  prescribed  by  law,  unless  sooner  discharged  by  proper 
authority.  And  I  do  solemnly  swear  that  I  will  bear  true  ntth  and 

allegiance  to  the  United  States  of  America  and  to  the  State  of  , 

and  that  I  will  serve  them  honestly  and  faithfully  against  all  their 
enemies  -vvhomsoevcr,  and  that  I  will  obey  the  orders  of  the  President 

of  the  United  States  and  of  the  jjovernor  of  the  State  of  .  anrl 

of  the  ofiieers  appointed  over  me  according  to  law  and  the  rules  and 
articles  of  war.' "  « 

There  is  referred  to  specifically  the  claim  in  the  case  of  Albert  H. 
White,  whose  military  history  is  as  follows: 

Enlisted  March  3,  1914,  private  Company  H,  3d  Infantry,  Ohio 
National  Guard;  reported  at  Dayton,  Ohio,  June  19,  1916;  reported 
on  October,  1916,  as  absent  without  leave  since  September  6,  1916; 
not  on  subsequent  rolls  imtil  April  30,  1917,  when  reported:  "De- 
serted at  Columbus,  Ohio,  September  5,  1916.  returned  to  military 
control  November  20,  1916,  at  Columbus  Barracks,  Ohio.  Tried 
and  found  guilty  of  a.  w.  o.  1.  only,  and  sentenced  to  forfeit  2/3  of 
pay  per  month  for  3  months,  G.  C.  M.  O.  113,  Central  Department, 
February  12,  1917."  The  discharge  certificate  states  that  Pvt 
White  was  discharged  from  the  service  of  the  United  States  April 
26, 1917,  for  **not  having  qualified  under  the  act  of  June  3, 1916;  in 
Federal  service  from  July  12, 1916." 

This  disqualification  is  cited  by  the  claimant  to  have  occurred 
because  of  the  fact  that  he  did  not  take  the  oath  required  by  section 
70  of  the  act  of  June  8, 1916. 

The  auditor's  decision  is  as  follows: 

*'0n  March  25,  1917,  the  commanding  general,  Central  Depart- 
ment,  was  informed  by  The  Adjutant  Oeneral  of  the  Army  that  the 

governors  of  certain  States  had  been  advised  by  teleprraph  that  pur- 
suant to  the  Pre.>i(h'nt's  instruetions  indicated  units  of  their  Na- 
tional Guard  are  called  into  the  service  of  the  United  States  for  the 
protection  of  ])()stal  and  inrlustrial  activities.  Included  in  this  call 
was  the  Third  Ohio  Infantry,  National  Guard,  which  was  already 
in  the  Federal  service  under  a  prior  call  for  border  duty  and  whicn 
was  then  awaitinor  demobilization.  The  instructions  issued  directed 
that  that  or<ranization  be  retained  in  the  service. 
"As  stated  in  '2^  (^omp.  Dec,  .'.<;! : 

'"'J  lie  fact  that  some  of  tlie  National  Guard  oriranizations  included 
in  the  call  of  March  'J'*,  1917,  were  still  in  the  sei  vice  under  the  t  all  of 
June  18,  1916,  when  tlie  call  of  March  25  was  made,  presents  an  un- 
usual condition  in  construing  this  law,  but  in  order  that  those  organi- 
zations responding  to  the  call  of  March  25, 1917,  and  those  retained  in 
service  as  specific  in  that  call  may  be  on  an  equal  footing  so  far  as 
family  benefits  are  concerned,  I  think  it  must  be  held  that  &ey  are  all 
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in  the  service  under  the  call  of  March  25, 1917,  and  that  those  organiza- 
tions which  had  not  been  dischariied  but  were  retained  in  the  service 
ceased  to  be  in  the  service  under  the  call  of  June  18,  1910,  from  and 
after  March  25,  1917.' 

"The  requirementb  of  the  act  of  June  3,  1916,  supra,  had  not  been 
complied  with  by  Private  White,  as  upon  his  own  admission  he  had 
failed  to  subscribe  to  the  new  oath,  although  it  would  seem  reasonable 
that  such  could  have  been  done  at  any  time  prior  to  the  date  of  his 
actunl  discharge  from  Federal  service.  By  njieration  of  law  Federal 
r('('()<rniti()n  as  a  member  of  the  National  (iuard  could  not  and  liad  not 
been  extended  this  soldier  and  altliouirli  he  was  retained  in  tlie  Federal 
service  under  the  call  of  June  itt,  11)10,  he  was  not  subject  to  the  call 
of  March  25, 1917,  and  should  have  been  discharged. 

From  the  standpoint  of  pay,  in  a  somewhat  analogous  case  it  was 
held,  23  Comp.  Dec,  646 : 

Where  an  enlisted  man  of  the  Organized  Militia  called  out  in  the 
national  defense  refiistMl  to  take  the  Federal  enlistment  oath  pre- 
scribed in  the  act  of  June  Ji,  11)  or  to  be  formally  mustered  into  the 
Federal  service,  but  was  treated  in  all  respects  as  a  member  of  the 
organization  in  that  service  and  was  required  to  perform  all  the  duties 
of  a  soldier  from  the  date  of  his  enlistment  to  the  date  of  his  muster 
out^  he  is  entitled  to  pay  as  a  member  of  the  organization  during  that 
period.' 

"A  man  is  entitled  to  just  compensation  for  services  rendered,  but 
his  right  to  soiiietliing  dej)eii(lent  upon  a  certain  diaractor  of  discharge 
must  be  regarded  in  connection  with  the  disqualiiicatiun  under  which 
he  served. 

"The  requirements  of  law  being  known  to  Private  )Vhite  and 
through  his  failure  to  comply  therewith  Federal  recognition  not  be- 
ing given,  the  service  rendered  was  not  by  Anrtue  of  a  valid  contract 
of  enlistment.  The  discharge  of  IVivate  White  of  April  26,  1017,  is 
not  therefore  regarded  as  under  honorable  conditions,  and  he  is  not 
entitled  to  the  benelits  provided  by  section  1406  of  the  act  of  February 
24, 1919." 

The  claimant  not  having  rendered  any  war  service  in  period  from 
April  6  to  26,  1917,  when  discharged,  and  not  having  qualified  for 
service  under  the  President's  call  dated  ^farch  25,  1917,  the  auditor's 
decision  in  view  of  all  the  facts  presented  is  approved. 


m  K0VTS8'  BSATH  OBATUITT— COAST  AVD  OSODXIIC  8UBTIT. 

ComnilflSloDed  elBcen  of  the  Coast  and  Geodetic  Survey  are  not  indudod  wltbln 

the  provisions  of  the  act  of  June  4,  1920,  41  Stat.,  824,  authorizing  payment 

of  six  months'  pay  ns  death  pratuity  to  depojulents  of  deconsod  officers  and 
enllstetl  men  of  tli»'  Navy  upon  offKial  notice  of  death  from  wounds  or  dis- 
ease not  the  rosuU  of  their  own  misconduct. 

Comptroller  Warwick  to  the  Secretary  of  Commerce,  April  19,  1921; 

I  have  your  letter  of  April  13  as  follows: 

Section  11  of  the  act  of  May  18, 1920,  41  Stat,  603,  provides  aa 

follows : 

" '  That  in  lion  of  compensation  now  prescnhed  by  law,  ronimis- 
sioned  oihcers  of  the  Coast  and  Geodetic  Survey  shall  receive  the 
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same  pay  and  allowances  as  now  are  or  hereafter  may  be  prescrilMd 

for  officers  of  the  Xavy  with  whom  they  hold  relatm  raiuc,  as  pre- 
scribed in  the  net  of  May  22,  1917,    *  ** 

Tlie  act  of  Jiini'  4.  1920,  41  Stat.,  824,  makinc:  a])propriutions  for 
the  Naval  Service  for  the  fiscal  year  endinor  June  30,  1921,  provides: 
"*That  hereafter,  immediately  upon  official  notification  of  the 
death  from  wounds  or  disease,  not  the  result  of  his  or  her  own  mis- 
conduct, of  any  officer,  enlisteid  man,  or  nurse  on  the  active  list  of 
the  Regular  Navy  or  Regular  Marine  Corps,  or  on  the  retired  list 
when  on  active  duty^  the  Paymaster  General  of  the  Navy  shall  raui=e 
to  be  paid  to  the  widow,  and  if  there  be  no  widow  to  the  child  or 
children,  and  if  there  be  no  widow  or  child,  to  any  other  dei)endpnt 
relative  of  such  officer,  enlisted  man,  or  nurse  previously  designated  by 
him  or  her,  an  amount  equal  to  six  months'  pay  at  the  rate  received  by 
such  officer,  enlisted  man,  or  nurse  at  the  date  of  his  or  her  death. 
The  Secretary  of  the  Navy  shall  establish  regulations  requiring  each 
officer  and  enlisted  man  or  nurse  having  no  wife  or  child  to  do?i<:- 
nate  the  proper  dependent  relative  to  whom  this  amount  sliall  l>e  paid 
in  case  of  his  or  her  death.  Said  amount  shall  be  paid  from  funds 
appropriated  for  the  pay  of  the  Navy  and  pay  of  the  Marine  Corps, 
respectively:  Provided^  That  nothing  in  this  section  or  in  other  exist- 
ing legislation  sliall  be  construed  as  making  the  provisions  of  this 
section  applicable  to  officers,  enlisted  men,  or  nurses  of  any  forces  of 
the  Navy  of  the  United  States  other  than  those  of  the  Regular  Navy 
and  ^lurine  Corps,  and  nothing  in  this  section  shall  be  constriuV.  to 
apply  in  commissioned  grades  to  any  officers  except  those  holding 
permanent  or  probationary  appointments  in  the  Re^lar  Kavy  or 
Marine  Corps i  Provided,  That  the  provisions  of  this  section  shall 
apply  to  the  officers  and  enlisted  men  of  the  Coast  Guard,  and  the 
Secretary  of  the  Treasury  will  cause  payment  to  be  made  accord- 
ingly.' 

"Your  decision  is  requested  whether,  in  view  of  section  11  of  the 
Act  of  May  18,  1920,  supra,  the  above-quoted  provision  of  the  Act  of 
June  4,  1920,  is  applicable  to  the  commissioned  officers  of  the  Coiflt 
and  Geodetic  Survey  of  thiis  Department." 

Section  8  of  the  act  of  May  18, 1^,  provides : 

"That  commissioned  officers,  warrant  officers,  petty  officers,  and 
other  enlisted  men  of  the  Coast  Guard  shall  receive  the  same  pay, 
allowances,  and  increases  as  now  are,  herein  are,  or  hereafter  may  m 
prescribed  for  corresponding  grades  or  ratings  and  length  of  servioe 
in  the  Navy;  •  • 

By  sections  8  and  11  of  the  act  of  May  18, 1920,  the  pay  and  allow- 
ances of  officers  of  the  Coast  Ghiard  and  of  the  Coast  and  Geodetic 
purvey,  respectively,  are  assimilated  to  the  pay  of  officers  of  the  Navy. 

In  the  act  of  June  4,  1920,  Congress  provided  for  the  payment  to 
the  widow,  child,  or  designated  dependent  relative  of  an  officer  in 
the  Navy  of  an  amount  equal  to  six  months'  pay  at  the  rate  reoeiyed 
by  the  officer  at  the  time  of  his  deatli.  In  order  to  give  the  Coast 
Guard  the  benefit  of  this  gratuity  Congress  specifically  enacted  that 
the  provisions  of  the  section  should  apply  to  the  officers  and  enlisted 
men  of  the  Coast  Guard. 
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By  thus  spocifically  naming  one  of  two  or^janizations  on  an  equal 
footinn^  and  omitting  to  name  the  other,  Congress  indicated  clearly 
that  only  the  members  of  the  organization  named  were  entitled  to  the 
gratuity  authorized  by  the  section  under  consideration. 

You  are  advised  that  the  provision  quoted  from  the  act  of  June  4, 
1920,  is  not  applicable  to  officers  of  the  Coabt  and  Geodetic  Survey. 


COimxrTATION  OF  QUARTERS— A&KY  OFFICERS.. 

Iq  ttie  Abaence  of  other  available  public  quarters,  commutation  of  quarters 

mny  b**  pnid  to  Army  officors  who  oontinup  to  occupy  bnlklin^s  on  n  military 
reservation  formerly  hclon^inj?  to  the  Government  from  the  (hite  control  of 
the  buildings  is  taken  over  by  private  purchasers  thereof  frtuu  tlic  Govern- 
ment for  the  reason  that  from  that  date  the  buildings  cease  to  be  public 
quarters. 

Comptroller  Warwick  to  Capt.  J.  &.  Boatwrlght,  United  States  Army,  April 

20,  1921: 

By  reference  of  the  Chief  of  Finance  of  the  15th  instant  I  have 
your  letter  of  the  11th  instant  submittin<]:  a  voucher  in  favor  of  First 
Lieut.  Charles  H.  Sears,  Tenth  Infantry,  for  commutation  of  quarters, 
amount  not  extended  on  the  voucher,  frf)m  February  12  to  28,  1921, 
as  of  station  Camp  Custer,  Micli.,  and  reciuestinfj  dcHMsiou  whether 
payment  of  the  voucher  in  the  correct  amount  is  authorized  in  view  of 
the  fact  that  the  ofiicer  is  livin<j  in  a  l)uilrlinrr  formerly  owned  by  the 
United  States  (lovernment  but  which  has  been  recently  sold  to  the 
Buffalo  Ilou'^e- Wrecking  Co. 

You  state  that  the  building  is  erected  on  Government  land  but  it 
has  been  sold  to  the  above-named  concern,  which  has  taken  possession 
of  it,  the  officer  being  permitted  to  live  therein  paying  rent  to  the 
purchaser.  You  state  also  that  there  are  numerous  cases  of  a  like 
nature  at  Camp  Custer. 

Your  doubts  about  the  payment  arise  because  the  building  still 
remains  upon  the  military  reservation.  Doubt  is  also  expressed 
whether  title  to  the  building  passes  until  its  removal  by  the  purchaaor. 

I  realize  that  circumstances  may  arise  which  may  defeat  full  title 
to  the  building  ever  passing  to  llie  purchaser,  but  for  the  present, 
ownership  vests  in  the  purchaser  to  the  extent  of  taking  the  building 
out  of  the  category  of  public  quarters.  It  is  not  necessary  to  inquire 
what  arrangements,  if  any,  exist  between  the  Government  and  the 
purchaser  as  to  the  continuance  of  the  building  on  the  military 
reflervation.  It  is  sufficient  for  the  purposes  of  this  case  to  know  that 
the  building  and  its  control  have  been  taken  over  by  the  purchaser. 

Whether  or  not  officers  should  be  permitted  to  make  such  arrange* 
ments  with  oontnustors  or  to  occupy  the  buildings  sold  for  removal, 
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as  well  as  the  propriety  or  legality  of  the  Government  furnishing 
heat,  light,  and  water  for  such  purposes,  are  matters  for  the  action 
of  the  Secretary  of  War. 

If  no  other  objections  exist,  payment  of  commutation  of  quarters 
to  Lieut  Sears  for  the  period  in  question  in  the  correct  amount  of  the 
Toucher  submitted  to  you  is  not  illegaL 


OOHTBAOTS-^UABILITT  V0&  DSSXftVCTZOS  OF  OOXPLBTSD  ABTICLtt. 

Where  a  contract  tor  the  manufactnre  of  articles  for  the  Qovemment  ttipiF 
lated  tiiat  title  to  the  completed  artldes  would  not  vest  In  the  GoTwnmcnt 

until  lnsi>ection  and  acceptance  thereof  and  receipt  therefor  by  the  properly 
authorized  representative  of  the  Vnittnl  States,  the  Govemnieat  is  not 
liahle  for  destruction  of  the  articles  hy  lire  wliile  stili  in  possession  of  the 
contractor  unless  all  three  prerequisites  to  vesting  of  title  in  the  Govern- 
meatt  that  is,  inspection,  acceptance,  and  receipt,  had  been  accomplished 
prior  to  the  destruction. 

Decision  by  Comptroller  Warwiclc,  April  20,  1921: 

C.  R.  Wilson  Bod}'  Co.  applied  March  10.  1021,  for  a  revision  of 
the  action  of  the  Auditor  for  the  War  Department  in  disallowing, 
by  settlement  No.  753820,  dated  March  11,  1921,  its  claim  for  $6,- 
174.49  on  account  of  tools,  machinery,  and  equipment  destroyed  by 
fire  February  14, 1919. 

It  appears  that  the  articles  destroyed  were  purchased  or  manufac- 
tured by  claimant  for  use  in  the  manufacture  of  machine-gun  truck 
bodies  for  tlie  Ordnance  Department  of  the  Army  under  contract, 
dated  April  29,  1918,  and  that  they  were  destroyed  by  fire  in  the 
plant  of  the  claimant  after  completion  of  the  contract  and  withoat 
fault  or  negligence  on  the  part  of  claimant  or  the  officers  or  agents 
of  the  Qovemment. 

The  auditor  disallowed  the  claim  upon  the  ground  that  at  the  time 
of  the  fire  title  to  the  articles  destroyed  had  not  vested  in  the  United 
States  but  remained  in  the  claimant  and  that  therefore  daimtnt 
must  bear  the  loss. 

The  provisions  of  the  contract  material  to  the  qtiestion  here  in- 
volved are  as  follows: 

''Articl£  IV.  Parts  and  materials  furnished  hy  the  UnUsi 
States, —  *  •  *  the  United  States  shall  pay  the  cost  to  the  con- 
tractor, not,  however,  exceeding  twenty  thousand  dollars  ($20/XN)) 

of  all  special  tools,  jigs,  patterns,  and  fixtures  required  for  the  manu- 
facture of  the  truck  bodies  aforesaid.  Cost  in  excess  of  twenty  thou- 
sand dollars  ($2(),0()())  shall  be  paid  by  the  contractor.  All  articles 
paid  for  in  whole  or  in  part  bv  the  United  States  shall  be  and  remain 
the  property  of  the  United  States,  and  a  complete  descriptive  list 
thereof  shall  be  given  to  the  Chief  of  Ordnance  at  the  time  and  times 
of  purchase  tiiereof." 
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"Article  VJJ.  Vesting  in  United  States  of  title  to  'property  to  he 
paid  for  hi/  United  St<ite.<t. — The  title  to  tlio  articles  or  work,  whether 
completed  or  in  process  of  manufacture  or  completion,  and  also  to  all 
maciunery,  equipment,  tools,  parts,  materials,  supplies,  and  other 
property  which  it  is  contemplated  by  the  proyisions  of  tliis  contract 
shBU  belong  to  the  United  States,  shall  vest  in  the  United  States 
immediately  upon  in«peotion  and  acceptance  thereof  and  receipt 
therefor  bv  the  properly  authorized  repi'esentative  of  the  United 
States.  Ail  property  title  to  which  is  so  vested  in  the  United  States 
shall,  in  so  far  as  practicable,  be  kept  by  the  contractor  separate  and 
apart  from  property  belonging  to  the  contractor,  and  shall  be  prop- 
erly eared  for  by  tlie  contractor,  and  shall  be  marked  by  the  contrac- 
tor in  such  manner  as  the  contracting]:  officer  may  direct.  Until  such 
time  as  title  to  any  .such  property  so  vests  in  the  United  States,  the 
contractor  may  carry  reasonable  insurance  on  such  propertv  and  may 
charge  the  cost  of  such  insurance  as  a  part  of  the  cost  of  perform- 
ance of  this  contract" 

It  appears  that  on  or  prior  to  January  27, 1919,  the  United  States 
had  inspected  and  accepted  tools,  machinery,  and  equipment  to  be 
paid  for  by  the  United  States  in  accordance  with  the  provision  here- 
inbefore quoted  from  Article  IV  of  the  contract  to  the  value  of 
$16,279.70,  including  the  articles  destroyed  by  fire  February  14,  1919, 
but  that  the  articles  thus  inspected  and  accepted  had  not  been  re- 
ceipted for  by  the  properly  authorized  representative  of  the  United 
States  at  the  time  the  fire  occurred.  It  appears  also  that  payment 
bv  the  United  States  of  the  cost  to  the  contractor  of  the  tools,  ina- 
chinery.  and  e(juipnient  as  contemplated  in  said  Article  IV  was  not 
made  until  April  4,  1919.  Hence  the  articles  destroyed  had  been 
neither  receipted  for  nor  paid  for  by  the  United  States  at  the  time 
of  destruction. 

Since  the  contract  expressly  stipulated  for  the  receipt  by  the 
properly  authorized  rcprc-eiitatix e  of  the  United  States  as  one  of 
the  prerequisites  to  the  vestinfr  of  title  in  the  United  States  it  can 
not  be  held  that  title  vested  upon  the  inspection  and  acceptance  be- 
fore such  receipt. 

The  contract  gave  the  contractor  ample  means  of  protection  against 
such  losses  as  the  one  here  involved  by  authorizing  it  to  carry  reason- 
able insurance  at  the  expense  of  the  United  States  until  such  time  as 
the  title  should  vest  in  the  United  States  under  the  conditions  pre- 
scribed in  the  contract.  If  the  contractor  failed  to  avail  itself  of 
that  protection  it  must  bear  the  consequences. 

The  action  of  the  auditor  in  disallowing  the  claim  is  affirmed. 
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ADSITZOBAL  PAT  VOX  If  AXTCBMAIffniTP. 

Tbe  nurinmamMp  qnaUflfiatloii  whldi  ft  pntoii  lecelvvd  while  ieirtng  «■  ft 
commiflBioned  offloer  of  the  Army  after  aerrice  as  an  enlisted  man  does 

not  entitle  blm  to  any  ftdditlonal  pay  wblle  aenrfng  as  a  commissioned 
ofRcer  or  wiiiie  .sen  in;?  ns  an  enlisted  man  under  an  enlistment  after  dis- 
charge as  a  commissioned  officer. 

Assistant  CoaytroUsr  Voree  to  the  Beeretarj  ef  War,  April  M,  IMl: 

By  indoisement  dftted  Mftrch  28, 1921,  on  pftpeis  leLftting  to  nuurlEB- 
mftDship  qualificfttion  pfty  X  hare  your  request  for  dedsion  of  the 
question  whether  ft  person  who  while  serving  as  an  enlisted  men  in 
tiie  Segular  Army  was  appointed  ft  commisGdoned  officer  in  the  In- 
fantry of  the  Army,  and  while  serving  fts  such  oonunissioned  officer 
in  Mfty,  1920,  qualified  es  expert  riflenutn,  ftnd  who  Wfts  dischftiged 
from  his  emergency  commission  on  December  81,  1920,  and  imme- 
difttely  reenlisted  in  the  United  Stfttes  Infftntiy  in  the  grede  held 
by  him  immediately  prior  to  his  appointment  as  ft  commissioned 
officer,  is  entitled  from  the  dftte  of  such  reenlistment  to  the  ftddi- 
tional  pfty  of  $5  per  month  as  a  qualified  expert  rifleman. 

Paragraph  1845,  Army  Begulations,  as  amended  up  to  Novonber 
14, 1918,  contains  provisions  as  follows: 

''1845.  An  enlisted  man  who  qualifies  hereafter  as  an  expert  rifle- 
man is  entitled  to  $5  a  month,  *  *  *,  in  addition  to  his  pay,  from  the 
date  of  qualification  until  the  next  opportunity  to  reqnalifv,  or  for 
one  year  if  no  opportunity  for  requalincation  is  presented  within  that 
yearj  provided  that  during  that  time  he  does  not  attain  a  higher  quali- 
fication and  that  he  continues  to  be  a  member  of  an  organization 
armed  with  the  rifle,  in  which  quelificfttion  is  ftuthorized,  or  reenlists 
in  such  organization  within  three  months  from  date  of  discharge 
therefrom.  *  *  *.  The  fact  of  qualification  will  be  published  in 
orders  issued  by  commanders  empowered  by  rerjulntions  to  issue 
orders  for  the  appointment  and  promotion  of  noncommissioned  offi- 
cers, or  in  ezceptionftl  cftses  by  higher  commanders,  upon  receipt  of 
properly  authenticated  evidence  as  to  qualification;  such  orders  wUl 
give  the  date  of  actual  oualification  from  which  the  soldier  is  entitled 
to  the  additional  pay.  The  first  rolls  prepared  after  the  qualification 
is  published  in  orders  and  subsequent  rolls  on  which  the  soldier  re- 
ceives additional  pay  for  qualification  will  contain  a  notation  show- 
ing the  date  of  actual  qualification,  thus :  *  EH,  May  15/18.'  In  case 
oifftilure  to  requelify  during  the  next  regular  season,  or  within  one 
year,  the  last  roll  on  which  an  enlisted  man  is  entitled  to  additional 
pay  should  show  the  dato  on  which  qualification  oeasee.   *  * 

From  the  date  of  receipt  (by  the  organization  concerned)  of  War 
Department  G.  O.  No.  48,  dated  May  17, 1918,  until  January  29, 1919 
(see  War  Dept  G.  0. 19  and  72  of  1919) ,  firing  with  the  rifle,  machine 
gun,  or  automatic  rifle  for  qualification  and  extra  pfty  in  ftU  orgftnizft- 
tlons  ftrmed  in  whole  or  in  pert  with  such  weepons  was  disoGntinued 
by  order  of  the  Secretary  of  Wan  . 
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•  ^ 

Section  VIII,  War  Department  Bulletin  No.  16  of  April  30, 1919,  is 

as  follows : 

**  The  provisions  of  paragraphs  1343,  1344,  1344^,  and  1345,  Army 
Regulations,  as  changed,  relating  to  Qualification  pay  upon  reenlist- 
ment,  will  appl^  to  all  enlisted  men  who  have  been  discharged  to  ac- 
cept a  oommiBsion  in  the  Army,  who  have  served  continuouBly  as  an 
omcer  since  such  discharge,  and  who  have  been  discharged  as  an  offi- 
cer and  have  reenlisted  within  three  months  from  the  date  of  such 
discharge  as  an  officer." 

In  a  paragraph  of  the  act  of  May  12,  1917,  40  Stat.,  45,  relating 
to  "enlisted  men  of  the  line."  a  paragraph  of  the  act  of  May  11, 
1908,  in  35  Stat.,  110,  is  amended  to  read  as  follows: 

"That  hert'iifter  enlisted  men  now  qualified  nr  hereafter  qualifying 
as  marksmen  shall  receive  $2  per  month;  as  sharpshooters.  $3  per 
month ;  as  expert  riflemen,  $5  per  month ;  as  second-class  gunners, 
$2  per  month;  as  first-class  gunners,  $3  per  month;  as  expert  first- 
class  gunners,  Field  Artillery,  $5  per  month ;  as  gun  pointers,  gun 
commanders,  observers  second-class,  chief  planters,  ana  chief  load- 
ers, $7  per  month ;  as  plotters,  observers  first-class,  casemate  elec- 
tricians, and  coxswains,  $9  per  month,  all  in  addition  to  their  ]);iy, 
under  such  regulations  as  the. Secretary  of  War  may  prescribe,  but 
no  man  shall  receive  at  the  same  time  additional  pay  for  more  than 
one  of  the  classifications  named  in  this  section." 

By  section  5  of  Chapter  XVII  of  the  act  of  July  9,  1918,  40  Stat, 
890,  the  following  proviso  was  added  to  section  28  of  the  act  of  June 
8,  1916,  39  Stat,  187: 

^^Providcd,  That  enlisted  men  who  are  now  qualified,  or  who  may 
hereafter  qualify,  as  expert  military  telegraphers,  shall  receive  $5  a 
month;  as  first-class  military  telegraphers,  $8  a  month;  as  militanr 
telegraphers,  $2  a  month ;  all  in  addition  to  their  pay,  under  such 
regulations  as  the  Secretary  of  War  may  prescribe,  but  no  enlisted 
man  shall  receive  at  ttie  same  time  additional  pay  for  more  than  one 
of  the  classifications  named." 

This  proviso  was  continued  in  force  by  section  28  of  the  act  of  June 
4,  1920,  41  Stat.,  775. 

The  act  of  March  30,  1918,  40  Stat.,  601,  provides: 

"That  any  enlisted  man  of  the  Army  of  the  T'nited  States  who  has 
heretofore  been,  or  shall  hereafter  be,  discharged  to  accept  a  com- 
mission in  any  component  part  of  the  Army  of  the  United  States, 
and  who  shall  ten<kr  himoelf  for  enlistment  within  three  months 
after  the  termination  of  his  commissioned  service,  shall,  subject  to 
such  examination  for  enlistment  as  is  provided  by  law  or  regulation, 
be  accepted  and  be  restored  to  the  grade  held  by  him  before  being 
discharged  to  accept  such  commission;  and  in  computing  service  for 
retirement  and  continuous-service  pay  he  siiall  be  credited  with  all 
the  time  served  with  the  forces  of  the  United  States,  and  his  service 
shall  be  deemed  continuous,  notwithstanding  the  interruption  thereof 
by  the  ehanges  of  status  provided  for  herein." 
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Referring  to  the  person  rle^cribod  in  the  papers  submittcfl.  this 
statute  restores  to  him  on  his  reeiilistment  immediately  after  his  dis- 
charge dated  December  31,  1920,  the  grade  held  by  him  on  his  dis- 
charge as  an  enlisted  man  to  accept  appointment  as  a  commissioned 
ofTicer.  In  computing  service  for  retirement  and  the  increase  of  pay 
based  on  length  of  service,  he  is  entitled  to  credit  for  all  time  served 
by  him  with  the  forces  of  the  United  States.  The  change  of  status 
from  an  enlisted  man  to  a  commissioned  officer  did  not  break  the 
continuity  of  his  service.  But  this  statute  does  not  in  any  manner 
amend  or  modify  the  law,  or  the  regulations  in  conformity  with  law, 
relating  to  marksmanship  qualification  pay.  It  preserves  to  an  en- 
listed man  all  the  rights  he  liad  before  being  discharged  to  accept 
a  commission,  but  it  does  not  give  him  any  greater  rights  than  he 
possessed  immediately  prior  to  the  acceptance  of  the  commission, 
except  any  right  based  on  length  of  service  which  may  have  accrued. 
Additional  pay  for  a  marksnuinship  qualification  is  not  payable  un- 
less the  qualification  was  obtained  in  the  period  he  was  an  enlisted 
man,  the  act  of  May  12,  1917,  relating  to  such  qualification  being  ad- 
dressed to  "enlisted  men  of  the  line^^'  Your  question  is  decided  as 
follows : 

The  marksmanship  qualification  which  a  person  received  while 
serving  as  a  commissioned  ofiicer  after  service  as  an  enlisted  man 
does  not  entitle  him  to  any  additional  pay  while  serving  as  a  com- 
missioned officer  or  while  serving  as  an  enlisted  man  under  an  enlist- 
ment after  discharge  as  a  commissioned  oiHcer. 


imtoHASi  oy  FmunruBi  wmom  vobxak  oovtbaot. 

Becauiie  of  tiie  fact  tliul  there  are  no  recognized  standards  or  data  of  genernl 
application  available  for  determining  the  reaaonable  value  of  furniture,  the 
elements  of  personal  preference  and  quality  being  the  moet  important  factors 

in  the  purchase  thereof,  accounting  officers  of  the  Treasury  will  not  attempt 

to  fix  the  rensonnble  value  of  furniture  furnisliod  to  iind  m  ccpted  by  the 
Government,  as  under  an  implied  contruct.  whore  no  formal  contract  cov- 
ering the  purchase  has  been  executed  in  accordance  with  section  3744, 
Revised  Statutes,  but  will  leave  such  determlnatloD  to  the  courts. 

]>eoislon  by  Comptroller  Warwick,  April  22.  1921: 

W.  B.  Moses  &  Sons  applied  March  2,  1921,  for  revision  of  the 
action  of  the  Auditor  for  the  Xavy  Department  in  disallowing  per 
certificate,  case  No.  103372,  dated  February  12,  1921,  their  claim  for 
$803  for  furniture  supplied  to  the  Navy  mine  depot  at  Yorktown,  Va. 

It  appears  that  on  June  4,  1920,  the  Navy  mine  depot  initiated 
requisitioii  No.  101  for  54  items  of  furniture  for  each  of  £l?e  sets  of 
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quarters  for  officers.  Among  the  items  required  are  the  following, 
together  with  the  specifications  therefor: 


2 

18 
19 


10 

6 

10 


20 

40 

90 

10 

31 

5 

32 

5 

34 

5 

44 

23 

45 

11 

46 

34 

47 

2 

oeata 


Living  rooms: 

Davenporta,  mahog»nyi  ovei8tuffed»  about  6  feet  long,  spziiiK  i 
ud  oaclr,  three  removable  cuBhiont  en  aeat,  upholatend  au 
and  T>a(  k(>d  with  fame  material;  COVeriogi  of  beet  grade  tapeitry 
in  soft  colon,  green  predominating. 
Easy  chairs,  manogauy ,  oventuffed  to  mateh  in  color  and  design  item  1. 
Diniii'7  rooms: 


Dining  tables,  round,  solid  mahogany,  tops^  pedestal  type,  plain 
col<mial  dengn  O'  or  lO'  extension,  64^'  diameter  complete'  with 

locking  devices,  brass  ferrules,  casters,  and  neccsear^'  leaves.  • 
Dining-room  chairs,  arm,  solid  mahogany,  seats  upholstered,  best 
srade  tapestry  or  other  suitable  covennR,  tapestry  preferred  to 
harmoni/.e  with  item  1,  po  that  chairs  not  in  ufo  in  dininp  room 
may  be  used  in  living  rooms.   Chairs  to  have  straight  legs  (not 
"  conuneffda!  colonial 
ffide  chairs  to  match  item  19. 
Bed  rooms: 

Dreners,  solid  mahogany,  plain  lines  with  French  plate  mirror,  2  or  S 

lonu'  dmwors  and  2  small  drawers. 
ChilionierB,  solid  mahogany,  French  plate  mirrow  4  or  5  tiers  of  drawers 

to  match  item  30. 
Chifforettofl,  polid  mahogany,  4  or  5  drawers,  without  mirror. 
Dressing  tables,  solid  mahojgany,  adjustable  thple  mirror. 

Rugs: 
Rugs  size  2'  ?>"  x  ^ 
Rugs  size  3'  X  G'. 
Rugs  size  4 A''  X  7^. 
Rugs  size     X  9'. 

The  above  to  be  Wilton  rugs,  Royal  Kashan  or  equal. 

BugH  to  be  of  best  material  and  workmaniMp.  •  •  • 


It  further  appears  that  a-  circular  letter  was  sent  to  claimant  and 
to  two  other  firms  inviting  bids  on  54  items  of  furniture  for  the 
officers'  quarters  at  the  Navy  mine  depot;  that  claimant  submitted 
bids  on  the  various  items,  aggregating  $22,625.25,  an  average  of 
over  $4,500  for  each  set  of  quarters,  and  that  on  June  30,  1920,  the 
supply  officer  at  the  Navy  mine  depot  accepted  claimant's  proposal 
on  certain  of  the  items  and  ordered  the  furniture  which  is  the  subject 
of  the  claim;  that  the  furniture  was  furnished  and  accepted  by  the 
supply  officer;  that  claimant  submitted  an  invoice  of  the  furniture 
furnished  at  the  prices  bid,  amounting  to  $1,013;  that  the  supply 
officer  prepared  a  public  bill  in  the  amount  of  $803  based  on  the 
invoice,  but  with  deductions  for  certain  pieces  of  furniture  tiiat 
were  received  in  a  damaged  condition.  ^ 
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The  items  of  the  invoice  and  the  prices  weie  as  loUows: 


Itstn. 


Niioi* 
btr  of 


UnltpriM. 


ToteL 


3 
15 
30 
37 
48 
60 
61 


5 

10 

111 

20 
5 
12 
10 


Mahogany  rockizig-chairs. . 
Cocoa  fiber  door  mata  

>!i:all  rorking-chairs  

^Straight  chairs,  muhogany 

Porch  rugs,     x  9'  

(  ork  mats,  W  x  18"  

Cork  mats,  W  x  42"  , 


$75.  00 
5.  15 
15  00 
15.  00 

21.  (;o 


5 


$375.  (X) 

51  50 
I  W  00 

;moo 

108.00 
p.  00 
19.60 


Total 


1,018.00 


The  auditor  disallowed  the  claim  on  the  <rroiind  that  the  purchase 
was  made  contrary  to  section  3709,  Kevised  Statutes,  which  requires 
advertising  in  a  case  like  this  when  the  public  exigencies  do  not 
require  the  immediate  delivery  of  the  articles.  Since  proposals  were 
sent  to  several  films  antl  bids  were  obtained  from  them,  on  the  basis 
of  which  the  purchase  was  made,  it  is  concluded  that  there  was  a 
compliance  with  the  rcciuireinents  of  section  3709. 

The  supply  oHicer  did  not  enter  into  contract  for  the  purchase  in 
accordance  with  the  provisions  of  section  3744,  Kevised  Statutes, 
which  requires  contracts  of  the  Navy  Department  to  be  reduced  to 
writing  and  signed  by  the  parties  at  the  end  thereof.  Since  the  con- 
tract did  not  comply  with  the  requirements  of  section  3744,  Kevised 
Statutes,  it  is  not  enforceable  against  the  United  States. 

However,  when  goods  have  been  delivered  and  accepted  and  the 
Government  has  had  the  benefit  thereof,  an  implied  contract  arises 
under  which  the  one  supplying  the  goods  is  entitled  to  the  reasonable 
Talue  thereof. 

In  cases  involving  the  reasonable  value  of  flour,  grain,  hay,  steel, 
or  iron  products,  and  similar  staple  goods,  it  may  be  possible  for  the 
accounting  offlcers  to  determine  the  reasonable  prices  to  be  allowed 
by  means  of  market  reports  or  other  available  data. 

Since  the  value  of  furniture  is  so  much  a  matter  of  personal  pref- 
erence and  involves  also  the  quality  of  the  articles  furnished  and 
since  there  are  no  d«l»  awlable  from  which  it  is  possible  to  deter- 
mine the  reasonable  value  in  this  case,  such  determination  must  be 
'  left  to  the  courts.  Without  an  inspection  of  the  articles  and  a 
knowledge  of  furniture  values,  an  allowance  would  be  a  mere  guess. 

In  coni^tion  with  the  question  of  an  allowance  on  the  basis  of  a 
reasonable  value,  it  should  be  noted  that  the  obligation  to  pay  does 
not  arise  until  the  goods  have  been  funii^ed  and  accepted.  Conse- 
quently in  the  present  case  if  allowance  could  be  made  it  would  be 
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did 


charn^eahle  to  the  appropriation  for  the  fiscal  year  1921.    See  27 

Conip.  Dec,  G40. 

The  action  of  the  auditor  must  he  aflirined  on  revision,  not  for 
the  reason  stated  l)y  him  hut  hecause  it  is  not  possihU*  for  the  ac- 
counting officers  to  determine  the  reasonable  value  to  be  allowed. 


ZNTZ&NAL-BXVXHVE  8EEVICS— PBR  2>I£X  07  APP&AISE&S. 

If  apprafsers  are  selected  and  swori)  generally  in  accordance  with  section  3400, 
Itevls*"*!  Statutes,  hy  a  coll«'(  t<>r  or  deimty  collector  of  Internal  revenue  to 
appraise  and  attest  two  or  more  lists  of  goods,  wares,  or  mere  hnndlso  Kcized 
under  Internal  revenue  laws,  whether  of  the  saiue  or  diflereut  seizures, 
the  per  diem  compeneatloo  of  $1.00  allowed  by  tbe  etttote  would  cover  all 
■errlce  watered  on  any  one  day  under  the  one  aelectlon  and  oath,  regardleia 
of  die  number  of  appraleala. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasnry.  April  22,  1921: 

I  have  your  letter  of  April  9,  1921,  re(iuesting  decision  whether 
ai)praisers  selected  in  accordance  with  section  3460,  Revised  Statutes, 
by  a  collector  or  deputy  collector  of  internal  revenue  to  appraise 
goods,  wares,  or  merchandise  i«eized  under  internal  revenue  laws,  and 
who  appraise  and  certify  more  than  one  list  of  seized  property  on 
the  same  day,  are  entitled  to  $1.50  for  their  work  for  the  day  or  $1.50 
for  each  appraisal  duly  made  and  certified. 

Section  3460,  Revised  Statutes,  provides  that  in  cases  of  seizures 
of  floods,  w  ares,  and  merchandise  as  being  subject  to  forfeiture  under 
internal  revenue  law.s  which,  in  the  opinion  of  the  collector  or  deputy 
collector  making  the  seizure,  are  of  tlie  appraised  value  of  $500  or 
less,  the  collector  or  deputy  collector  shall  cause  a  list  of  the  goods, 
wares,  or  merchandise  to  be  prepared,  and  an  appraisement  thereof 
to  be  made  by  three  sworn  appraisers  to  l)c  selected  by  him.  said  list 
and  appraisement  to  be  proj)erly  attested  by  collector  or  deputy 
collector  and  the  said  apprai>ers — 

''for  which  service  earh  of  the  said  appraisers  shall  be  allowed  the 
6um  of  one  dollar  and  fifty  cents  a  day,  to  be  paid  in  the  manner 
provided  l»y  law  for  other  necessai*^'  chaiges  of  collectors." 

Tf  appraisers  are  selected  and  sworn  generally  to  appraise  and 
attest  two  or  more  lists  of  articles,  whether  of  the  same  or  ditferent 
seizures,  the  per  diem  coni|)ensation  allowed  by  the  statute  would 
cover  all  service  rendered  on  any  one  day  under  the  one  selection  and 
oath.  In  general,  api)raisers  are  entitled  to  $1.50  per  day  only  for 
services  rendered  on  any  one  day,  and  no  greater  payment  is  author- 
ized. 
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HATXOVAl  eiTAXD. 

Atmy  field  clerks  are  entitled  to  aetnal  end  aeeessary  tmveliiig  ezpenaeB  In- 
curred while  traTellng  under  competent  orders  In  the  Inspection  of  the 
National  Guard  personnel  and  equipment  as  authorized  hy  law  to  be  made. 

Aiiistaat  Comptroller  Foree  to  Capt  7.  Q.  A.  Brett,  Vnlted  Statei  Army.  April 
S2,  IMl: 

By  indorsement  dated  April  12, 1921,  on  papers  herewith  returned, 
I  have  your  request  for  decision  of  the  question  whether  there  is 
lawful  authority  for  payment-  of  the  account  of  Army  Field  Clerk 
Frank  A.  Stacy  for  actual  and  necessary  expenses  incurred  by  him 
in  travel  performed  in  January,  1921,  under  special  orders  issued  by 
Brig.  Qen.  Buckman  from  headquarters,  First  Corps  Area,  at  Boston, 
Mass.,  as  follows: 

Paragraph  4  of  S.  O.,  No.  4,  dated  January  6, 1921,  is  worded  as 
follows: 

IxL  compliance  with  instructions  contained  in  letter  from  The 
Adjutant  General  of  the  Army  dated  December  20, 1920  (File  888.4— 
Misc.  Div.),  Colonel  George  Blakely,  Inspector  General's  Depart- 
ment, will  make  the  annual  armory  inspection  required  by  para- 
graph 892^,  Army  Regulations,  of  the  following  National  Guard 
organizations  of  Massachusetts : 


Offuiintton. 


Field  and  Staff,  C.  A.C  

Eeadquartera  let  Battalion,  C.  A.  C  

let  Company,  C.  A.  G  

3d  Company,  C.  A.  C  

5th  Company,  C.  A.  C  

11th  Company,  C.  A.  C  

9th  Company,  C.  A.  0  


BoBton,  Mass... 
Boston,  Mass... 
Boeton,  Mass... 
Boston,  Mass. . . 
Chelsea,  Mass.. 
Boston,  Mass... 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
ta. 
Jan. 


10,  1921 
11, 1921 
12, 1921 
13,1921 
17. 1921 
18, 1<»21 
19,1821 


Upon  rM!npletion  of  the  inspection,  Colonel  Blakely  will  return 

to  his  pio[>er  station. 

"The  travel  directed  is  necessnry  in  tlie  military  service." 

Paragraph  6  of  S.  O.  No.  6,  dated  January  8,  1921,  is  worded  as 
follows : 

**6.  Army  Field  Clerk  Frank  A.  Stacy  will  accompany  Colonel 
George  Blakely,  inspector  general,  during  the  inspections  of  Uie 
National  Ghiara  organizations  authorized  by  paragraph  4,  Special 
Orders,  No.  4,  c.  s.,  these  headquarters.  Upon  completion  or  this 
duty  Army  Field  Clerk  Stacy  will  return  to  nis  proper  station. 

"  The  travel  directed  is  necessary  in  the  military  service." 

Paragraph  12  of  8.  O.  No.  8,  dated  January  11, 1921,  is  worded  as 

follows : 

"  12.  Tn  compliance  with  instructions  contained  in  letter  from  The 
Adjutant  General  of  the  Army,  dated  December  20, 19'2()  (P^ile  333.4- 
Misc.  Div.),  Colonel  George  Blakely,  inspector  general,  accom- 
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panied  by  Army  Field  Clerk  Frank  A.  Staev,  will  make  the  annual 
armory  inspection,  required  by  paragraph  892^,  Army  Regulations, 
of  the  following  Nati<mal  Gtumi  organizatioiis  of  Maasaehusetts: 


Flaoa. 

Data. 

4th  Company,  C.  A.  C  

12th  Company,  C.  A.  C.  and  Headquarten  3d 
Battalion. 

13th  Company,  C.  A.  C  

New  Bedford,  Mass. 
Fail  River,  Ma«.... 
• 

New  Hedford,  Maas. 
Fall  Hiver.  Maas. . . 

Jan.    24, 1921 
Jan.  25.1921 

Jan.  26.1921 
Jan.   27, 1921 

"T'pon  completion  of  the  insjiection  Colonel  Blakely  and  Army 
Field  Clerk  Stacy  will  return  t<»  their  jn'oper  station. 

"The  travel  directed  is  necessary  in  tlie  military  service." 

Tiie  authority  for  such  inspection  is  found  in  section  93  of  the  act 
of  June  3,  1916,  which  provides: 

**  Sec.  9.3.  Inspecttions  of  the  Xattonal  Guard. — The  Secretary 
of  War  shall  cause  an  inspection  to  he  made  at  least  once  each  year 
by  inspectors  p>nei  al.  and  if  necessary  hy  other  oHicers  of  the  Txeirular 
Army,  detailed  by  him  for  tliut  jmrpose,  to  determine  whether  the 
amount  and  condition  of  the  property  in  the  hands  of  the  National 
Guard  is  satisfactory;  whether  the  ?^ntional  Guard  is  organized  as 
hereinbefore  prescribed;  whether  the  officers  and  enlisted  men  possess 
the  physical  and  other  qualifications  prescribed;  whether  the  orjjani- 
zation  and  the  officers  and  enlisted  men  thereof  are  suffi<  iently  armed, 
uniformed,  equipped,  and  being  traineil  and  instructed  for  active 
duty  in  the  field  or  coast  defense,  and  whether  the  records  are  being 
kept  in  accordance  with  the  requirements  of  this  Act.  The  reports 
of  such  inspections  shall  serve  as  the  basis  for  deciding  as  to  the 
issue  to  and  retention  bv  the  National  Guard  of  the  military  property 
provided  for  by  this  Act,  and  for  determining  what  organizations 
and  individuals  shall  be  considered  as  constituting  parts  of  the  Na- 
tional Guard  within  the  meaning  of  this  Act." 

The  Army  appropriation  acts  for  the  fiscal  years  ended  June  30, 
1918  and  1919,  in  40  Stat.,  67  and  875,  appropriated  funds  for — 

"Travel  of  officers  and  noncommissioned  officers  of  the  Regular 
Army  in  carrying  out  the  provisions  of  section  ninety-three,  Act  of 
June  third,  nineteen  hundred  and  sixteen,  *  * 

The  Army  appropriation  acts  for  the  fiscal  year  ended  June  30, 
1920,  and  for  the  current  fiscal  year  ending  June  30,  1921,  in  41 
Stat.,  126  and  972,  under  the  heading  "Arming,  Equipping,  and 
Training  the  National  Guard,"  appropriates  funds — 

"  For  travel  of  Federal  officers  and  noncommi^oned  officers  mak- 
ing inspections,   *  * 

And  said  acts  further  provide : 

"  That  all  the  moneys  hereinbefore  appropriated  for  the  arming, 
equipping,  and  training  of  the  National  Guard  shall  be  disbursed 
and  accounted  for  as  one  fund." 


Digitized  by  Gopgle 


MCISIOKS  OF  TH£  COMPTBOLLBR. 


The  title  of  the  appropriation  is  stated  on  page  228,  Digest  of 
Appropriatioiis — 1921 — as  **Anning,  Equipping,  and  Timinin^  the 
National  Guard,  1921." 

Paragraph  892^,  Army  Regulations,  cumnt  series,  which  is  based 
upon  the  statute  of  June  8, 1916,  provides : 

/'  Inspections  of  the  National  Guard  will  be  made  at  least  once  each 
year' by  inspectors  ^eral  and,  if  necessary,  by  other  officers  of  the 
Regular  Armj,  detailed  b^.the  Secretary  of  War,  or  department  com- 
manders actmff  under  mstructions  m>m  the  Secretary  of  War, 
♦   ♦   ♦ " 

War  Department  Bulletin  No.  42,  issued  by  order  of  the  Secretary 
of  War  on  December  8, 1919,  is  worded,  in  part,  as  follows: 

"  1.  Hereafter  oflBcers  of  the  Regular  Army  detailed  to  make  the 
annual  inspections  of  the  National  Guard  required  bv  section  9'^  of 
the  act  of  Con^^Tos.s  approved  June  3.  191G  (Bui  No.  IG,  W.  D..  191C), 
and  noncommissioned  officers  detailed  to  accompany  them  on  such 
duty^  and  officers  and  noncommissioned  officers  of  the  Regular  Arui^ 
detailed  for  duty  with  the  National  Guard,  will  be,  under  the  provi- 
sions of  section  67  of  the  same  act,  entitled  only  to  the  actual  and 
necessary  expenses  incurred  V)y  them  in  makinjr  annual  inspections, 
in  joinin<r  at  State  stations  for  duty,  in  returnin<f  to  duty  at  other 
stations  upon  relief  from  <hity  with  the  National  Guard,  on  visits  of 
instruction,  on  visits  of  inspection  and  instruction  of  units  for  Fed- 
eral recognition,  in  connection  with  camps  of  instruction,  inspecting 
target  ran^,  inspections  of  materiel,  Field  Artillery,  Coast  Artil- 
lery, and  Si<rnal  Corps,  and  when  canying  out  the  provisions  of  sec- 
tion 76  of  the  act  of  June  3, 1916." 

Army  field  clerks  have  a  military  status.  Having  been  appointed 
to  office  by  the  Secretary  of  War,  they  are  classed  as  officers  (but  not 
commissioned  officers)  in  the  military  service,  27  Comp.  Dec,  99. 

The  act  of  July  9,  1918,  40  Stat.,  853.  contains  the  provision  that 
,  during  the  present  emerg:ency  Army  field  clerks  sliall  have  "  the  some 
allowances  and  benefits  "  as  theretofore  allowed  by  law  to  pay  clerks, 
.  Quartermaster  Corps,  not  including  retirement,  and  shall  receive  the 
same  increase  of  pay  for  service  beyond  the  continental  limits  of  the 
United  States  as  allowed  by  law  to  commissioned  officers  of  the 
Army.  The  allowances  theretofore  allowed  by  law  to  pay  clerks. 
Quartermaster  Corps,  were    allowances  of  a  second  lieutenant." 

On  July  9, 1918,  pay  clerks,  Quartermaster  Corps,  were  commis- 
sioned officers  and  were  theretofore  entitled  to  the  benefits  of  the  act 
of  April  16, 1918,  40  Stat,  530,  as  to  quarters,  heat,  and  light,  when 
maintaining  an  abode  for  dependents,  and  it  has  been  decided  that 
such  benefits  were  ext^bded  to  Army  field  clerks  by  said  act  of  Jul/ 
9, 1918, 26  Comp.  Dec.,  254;  that  they  are  "  officers  of  the  ^rmy  per- 
taining to  the  United  States  troops  "  within  the  meaning  of  a  para- 
graph in  the  act  of  July  9, 1918,  40  Stat.,  855,  which  provides  that 
such  officers  "serving  in  the  Canal  Zone  shall  not  be  required  to  pay 
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rent  for  the  occupancy  of  houses  of  the  Pannma  Canal  to  whicli  they 
may  be  assigned,"  25  Comp.  Dec,  280;  that  each  is  inchuied  in  the 
tenn  "officer"  in  the  act  of  March  2,  1901,  31  Stat.,  002.  relating  to 
payment  of  the  allowance  of  4  cents  per  mile  for  land  travel  on  dis- 
charge, 26  Comp.  Dec,  591,  and  in  the  term  "officer"  in  sections 
1764  and  1765  of  tho  T^eviscd  Statutes,  27  Comp.  Dec,  453,  and  that 
said  act  of  July  9,  1918,  which  gives  them  the  same  allowances  and 
benefits,  but  not  the  same  pay,  as  pay  clerks,  does  not  entitle  them 
to  the  additional  pay  for  length  of  service  usually  described  as 
"  longevity  pay,'*  25  Comp.  Dec,  432. 

Furthermore,  Army  field  clerks  are  entitled  to  mileage  when  trav- 
eling under  competent  orders;  transportation  of  the  regulation  allow- 
ance of  baggage  at  public  expense  when  changing  station;  and  com- 
mutation of  quarters,  heat,  and  light  at  stations  where  public  quar- 
ters are  not  available;  and  as  to  leave  of  absence  they  are  on  the 
same  footing  as  commissioned  officers  of  the  Army,  25  Comp.  Ddc, 
256. 

I  am  of  the  opinion  that  Army  field  clerks  are  included  in  the 
clause  "officers  and  noncommissioned  officers  of  the  Kegular  Army  " 
in  the  appropriation  acts  of  1918  and  1919,  and  in  bulletin  No.  42  of 
1919;  and  in  the  clause  "  Federal  officers  and  noncommissioned  offi- 
cers ^  in  the  appropriation  acts  of  1920  and  1921. 

Payment  of  the  actual  and  necessary  expenses  incurred  by  Army 
Field  Clerk  Stacy  in  the  travel  performed  under  said  orders  is 
authorized. 


COHSTETTOTION  OF  STATTTTES. 

The  expression  "authorized  to  bo  miproprintcd  "  now  frcqncntly  nsM  In  acta 
of  Congress  clearly  indicates  that  no  appropriation  is  thereby  Intende<l 
to  be  made,  but  that  the  bill  when  enacted  becomes  the  authority  of  law 
for  an  expected  approfRlatioii  In  tlie  ftatora. 

Comptroller  Warwick  to  the  Secretary  of  War,  April  22,  1921. 

By  your  submission  of  the  18th  instant  of  certain  correspondence 
derision  is  requested  as  to  whether  the  last  par!ic:rji]^h  of  tlie  act  of 
February  2,  1921,  41  Stat.,  1095,  makes  an  appropruition  for  the 
cost  of  the  examination  and  report  called  for  in  the  act. 

Said  act,  which  is  entitled  "An  act  providintr  for  a  report  on  the 
cost  of  improving  and  maintaining  tlie  (jrovernment  boulevard  on 
Military  Kidge,  in  the  Chicamauga  and  Chattanooga  National  Mili- 
tary Park,"  provides  in  the  paragraph  referred  to,  that — 

"The  cost  of  such  examination  and  re})ort  shall  not  exceed  $500, 
and  so  much  of  said  sum  as  is  necessary  to  make  such  examination 
.  and  report  is  hereby  authorized  to  be  appropriated  out  of  any  money 
ia  th«  Treasury  not  otherwiae  appropnatcd,** 
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Said  act  does  not  make  an  appropriation  of  any  sum,  but  merely 
authorizes  an  appropriation  to  he  made  of  such  sum  as  is  necessary 
to  make  the  examination  and  Teport  provided  for  in  the  act,  not 
to  exceed  $500.  The  act  does  not  in  specific  terms  declare  an  ap- 
piupriation  to  be  made  as  required  by  the  acts  of  July  1,  1902,  3& 
Stat,  560,  and  June  80, 1906, 34  Stat.,  764.  The  question  submitted 
is  answered  in  the  negative. 

Under  the  present  rules  of  the  House  of  Representatives  commit- 
tees, other  than  the  Committee  on  Appropriations,  can  not  report 
a  bni  making  an  appropriation.  The  expression  "  authorized  to  be 
appropriated"  is  now  used  more  frequently  than  in  past  years  and 
clearly  indicate  that  no  appropriation  is  made  or  intended  to  be 
made,  but  the  bill  when  enacted  becomes  the  authority  of  law  for 
an  expected  appropriation  in  the  future. 


niTATB  niOFSETT  KOBT  OB  BSSTBOTBD  XV  THB  VXIXTABT  8BBTXCB. 

Under  tbe  act  of  Ifardi  4,  1921,  41  Stat,  1436,  eonterrlag  exdmtve  and  final 
Jurisdiction  of  all  claims  for  loss  or  destruction  of  priyate  property  in  tbe 

miUtary  service  since  April  S,  1917,  on  the  Secretary  of  War,  no  Jurisdlc^ 
tlon  wliatever  remains  hi  the  neooiintlnp  ofTicers  of  the  Treasury  to  con- 
sider or  imy  .niiy  ehiim  iuvolvinK  loss  of  or  daiuase  to  the  regulation  allow- 
ance of  baggage  while  in  custody  of  carriers  during  period  of  Federal  con- 
trol, but  the  authortty  to  adjust  and  pay  swdi  dalOM  is  vested  In  tike  8eere> 
tary  of  War  and  payment  may  be  made  by  him  fhnn  the  amount  reserved 
In  the  settlement  with  the  Railroad  Administration  of  August  4,  1920,  to 
moot  claims  nri-^inir  diiriiifr  the  period  of  Federal  control,  as  weE  88  ttmn 
the  appropriation  made  by  the  act  of  March  4, 1921. 

Bedsloa  of  Comptroller  Warwiek,  April  SS,  IMl; 

The  Auditor  for  the  War  Department  has  submitted  for  approTal, 
disapproval,  or  modification  his  decision  of  April  18, 1921,  constru- 
ing the  statutes  relating  to  daims  for  reimbursement  of  oflBcers,  en- 
listed men,  and  members  of  the  Nurse  Corps  (female)  of  the  Army, 
vrhich  arose  in  the  period  from  January  1,  1918,  to  February  529, 
1920,  inclusive,  being  the  entire  period  of  Federal  control  of  rail- 
roads, when,  during  travel  under  orders,  the  regulation  allowance 
of  their  baggage  was  lost  or  damaged  in  transportation. 

A  decision  of  this  office,  dated  December  24,  1920,  relating  to  this 
subject  is  as  follows : 

"  The  act  of  July  9, 1918, 40  Stat,  880,  referred  to,  does  not  author- 
ize any  replacement  or  recoupment  by  the  United  States  for  the  loss 
of  or  damage  to  the  regulation  allowance  of  baggage  during  travel 
under  orders  of  officers,  enli-ted  men,  and  memoers  of  the  Nurse 
Corps  (female)  of  the  Army  where  such  loss  or  damage  is  recoverable 
from  the  carrier. 

"The  fact  that  the  carrier  at  the  time  of  the  service  was  imder  . 
Federal  control  does  not  affect  the  principle  that  recoupment  of  loss 
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or  damage  in  accurdance  with  the  terms  of  the  bill  of  lading  should 
be  made  from  the  carrier,  the  Railroad  Administration. 

"  However,  in  accordance  with  settlement  58280  of  August  4,  1920, 
of  the  Auditor  for  the  War  Department,  as  revised  bv  this  office 
August  12,  11)20,  the  sum  of  $38,105) ,21)4.39  was  paid  to^the  United 
States  Railroad  A diiiinist ration  out  of  the  appropriation  for  the  War 
Department  as  the  net  amount  due  from  the  War  Department  to  the 
United  States  Railroad  Administration  in  full  adjustment  of  all  • 
claims  not  theretofore  adjusted  between  the  War  Department  and  the 
United  States  Railroad  Administration  on  account  of  all  services  ren- 
dered the  War  Department  by  the  various  carriers  under  Federal 
control. 

"  The  amount  thus  paid  to  the  United  States  Railroad  Administra- 
tion was  based  on  figures  submitted  hy  the  Secretary  of  War  (zone 
finance  office),  representing  the  value  of  services  determined  to  have 
been  rendered  and  not  theretofore  adjusted  from  which  deductions 
were  made  on  various  accounts  afrfri'^gJ^tinjr  $6,008,225.72.  included  in 
which  were  loss  anfl  damapre  claims.  The  Railroad  Administration 
had  claimed  a  balance  of  $41,790,862.22. 

The  payment  indicated  having  included  claims  ^or  loss  and  dam- 

ajre  on  account  of  services  for  the  War  Department  during  the  time 
of  Federal  control,  a  deduction  having;  been  made  therefor  from 
amount  otherwise  due  and  pa\'al)le.  the  anioimt  of  such  loss  and  diim- 
age  becomes  payable  by  the  War  Department  out  of  the  moneys  with- 
held for  such  purpose. 

The  transportation  of  the  change  of  station  allowance  of  the  per- 
sonal property  of  the  officer  now  under  consideration  Imving  been 
rendcM  od  on  (iovemment  bill  of  lading  issued  b}'  the  War  T)(^])artment, 
any  (  hiiiii  in  connection  tlicrcwith  is  between  the  War  l)t»|>urtmen.t 
and  tile  carrier  thou«^h  tlie  amount  recovered  for  said  loss  and  damage 
is,  when  collected,  payable  to  the  officer  whose  |;oods  were  damaged. 

^  The  provision  in  the  act  of  July  0, 1918,  limiting  the  replacement 
or  recoupment  hy  the  United  States  to  the  extent  of  loss  or  damage 
over  ami  above  the  amount  recoverable  from  the  carrier  does  not  pro- 
hibit the  payment  to  tlie  officer  of  the  amount  of  loss  and  damage 
collected  from  the  carrier. 

**As  an  amount  has  been  withheld  in  settlement  with  the  Railroad 
Administration  for  all  loss  and  damage  which  must  be  held  to  include 
the  loss  and  dama|B:e  due  from  the  carrier  to  the  officer  whose  claim 
is  now  under  consideration,  the  payment  for  said  loss  and  damage 
should  be  made  from  the  amount  so  withheld  as  in  effect  collected 
for  said  purpose  and  is  therefore  a  proper  char<re  against  the  appro- 
priation under  which  the  amount  has  been  retained. 

^  This  is  simply  a  case  of  recoupment  to  the  officer  of  an  amount 
^vithheld  from  the  carrier  in  the  settlement  of  accounts,  and  the  act 
of  July  9,  1918,  does  not  prohibit  the  payment  to  the  owner  for  prop- 
erty lost  or  damaL^ed  wlien  the  value  thereof  has  been  withheld  from 
the  carrier  in  the  settlement  of  its  accounts." 

The  auditor  cites  said  decision  of  December  24, 1920,  and  submits 
his  decision  in  words  as  follows: 

"After  the  receipt  of  this  decision  until  the  passapre  of  the  act 
of  March  4, 1921, 41  Stat.,  14:^0,  claims  coming  under  this  provision  of 
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the  act  of  July  9, 1918,  and  involved  in  the  settlement  with  the  Rail- 
road Administration  haye  been  settled  by  this  office  as  the  office  of 
the  Chief  of  Finance  contended  i^at  the  amount  retained  in  said 

settlement  to  cover  such  cliiims  was  not  available  to  that  office  for 
the  payment  of  claims  covered  by  the  settlement  with  the  Kailroad 

Administration. 

"The  act  of  Maicli  4,  1921,  supra,  amending  the  acts  of  March  3, 
1885,  23  Stat.  350,  and  July  9,  1918,  supra,  authorizes  payment  to 
•officers,  enlisted  men,  and  members  of  the  Nurse  Corps  (female) 

of  the  Army  for  the  loss,  damajo^o,  or  destruction  of  their  private 
property  whicli  has  been  lost,  dama<red,  or  destroyed  in  the  military 
service  since  Aj)ril  5,  1917,  or  which  shall  be  lost  after  the  date  of 
the  act  under  certain  circumstances  set  forth  in  the  act,  the  tliird 
of  which  covers  loss  or  damage  to  such  property  while  being  trans- 
ferred by  a  common  carrier  when  traveling?  under  orders. 

"Section  3  of  this  act  provides:  'That  the  Secretary  of  War  is 
authorized  and  directed  to  examine  into,  ascertain,  and  determine  the 
value  of  such  property  lost,  destroyed,  captured,  or  abandoned  as 
specified  in  the  foregoing  paragraphs  or  the  amount  of  damage 
tnereto,  as  the  case  may  be,  and  the  amount  of  such  value  or  damage 
so  ascertained  and  determined  shall  be  paid  by  did^ursing  officers 
of  the  Army  *  *  *.'  Section  4  of  the  act  provides  that  the 
determination  made  by  the  Secretary  of  War  upon  a  claim  pre- 
sented 'shall  constitute  a  final  determination  of  any  claim  cognizable 
under  this  chapter,  and  such  claim  shall  not  tliereafter  be  reopened 
or  considered.' 

"In  a  decision  of  March  23,  1921,  27  Comp.  Dec,  818,  the  Comp- 
troller of  the  Treasury,  in  approvinp^  a  construction  of  the  act  of 
March  4.  1921,  by  this  office,  in  which  it  was  held  that  said  act  de- 
prives the  auditor  of  jurisdiction  to  allow  any  claim  under  the  act 
of  March  3, 1885,  as  amended  bythe  act  of  July  9, 1918,  and  that  all 
papers  ori^nating  in  the  War  Department  on  file  in  this  office  per- 
tainin^r  to  such  claims  which  were  not  settled  prior  to  March  4, 1921, 
should  be  returned  to  the  War  Department  for  action  pursuant  to  sec- 
tion   of  tlie  act,  said: 

•*  *  This  law  clearly  confers  exclusive  and  final  jurisdiction  in  the 
matter  of  such  claims  on  the  Secretary  of  War  and  provides  that  the 
determination  made  by  the  Secretary  of  War  shall  constitute  a  final 
determination  and  such  claims  shall  not  thereafter  be  reopened  or 
considered.  The  result  of  this  leprislation  is  that,  as  to  the  amount 
to  be  allowed  on  claims  arisinj;  under  the  act,  no  jurisdiction  remains 
in  the  accounting  officers  of  the  Treasury.' 

^  Since  this  decision  was  received  in  this  office  several  claims,  in- 
volving the  destruction  by  fire  of  a  baggage  car  containing  the  pri- 
vate property  of  enlisted  men  of  the  Army,  while  beinp:  transported 
by  a  common  carrier  on  chancre  of  station  of  tlu^  n^fjiment,  which 
were  pendin^r  in  this  office  on  March  4.  1921,  have  been  referred  to 
the  ar  Department  for  action  by  the  Secretaiy  of  W^ar  under  sec- 
tion 4  of  the  act  of  March  4, 1921,  and  one  of  said  claims  has  been 
returned  to  this  office  by  the  Office  of  the  Chief  of  Finance  with  an 
indorsement  readinc:  f^*^  folloAvs: 

"'1.  Returned  invitin«r  attention  to  the  fact  that  this  is  not  a 
claim  payable  under  the  provisions  of  the  act  of  Congress  approved 
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March  4, 1921,  as  that  act  only  permits  payment  in  the  amount  of  the 
damage  over  and  above  the  amount  recoverable  from  the  carrier.  In 
the  present  case,  the  entire  amount  not  only  was  recoverable  from 
the  carrier  but  has  been  recovered,  collection  being  made  in  the  gen- 
eral settlement  between  the  War  Department  and  the  Kailrpad  Ad- 
ministration of  August  4,  1920. 

" '  2.  The  appropriation  chargeable  with  the  pa ynant  of  this  claim 
is  General  appropriation,  Quartermaster  Corps"  and  it  is  not  a 
charge  against  the  funds  appropriated  in  the  act  of  Congress  ap- 
proved ^^arch  4,  1921.' 

"The  procedure  that  has  maintained  since  the  passarre  of  the  act 
of  March  4,  1915,  38  Stat.,  1077,  by  which  the  act  of  ^^Tll■ch  8,  1885, 
was  amended  to  include  loss  or  damage  to  the  regulation  allowance 
of  baggage  of  officers  and  enlisted  men  of  the  Army  being  trans- 
ported oy  a  common  carrier  when  traveling  imder  orders  has  been  for 
the  War  Department  to  collect  from  the  carrier  the  amounts  of  the 
loss  or  damage  up  to  the  amount  of  the  released  valuation  and  pay 
same  to  the  claimants,  and  where  such  claims  exceeded  the  released 
valuation  the  balance  of  said  claims  over  and  above  the  amount 
recoverable  from  the  carrier  have  been  referred  to  this  office  for 
disposition  under  the  act  of  March  3, 1885,  as  amended. 

"The  act  of  March  4,  1921,  applies  to  all  claims  for  private  prop- 
erty lost,  damaged,  or  destroyed  in  the  military  service  since  April  5, 
1917,  including  the  class  of  claims  referred  to  above,  and  it  having 
been  held  by  the  Comptroller  of  the  Treasury,  in  decision  of  March 
28, 1921,  that  under  the  act  of  March  4, 1921,  no  jurisdiction  remains 
in  the  accounting  officers  to  consider  claims  for  lost  property,  it  is 
my  opinion,  and  it  is  so  decided,  that  no  jurisdiction  whatever  re- 
mains in  the  accounting  ofticers  to  consider  or  pay  any  claim  involved 
in  the  settlement  with  the  Kailroad  Administration  of  August  4, 
1920,  but  that  the  authority  to  adjust  and  pay  such  claims  is  vested 
in  the  Secretary  of  War  and  that  j)ayment  may  be  made  b^  him  from 
the  amount  reserved  in  said  settlement  to  meet  the  claims  arising, 
during  the  period  of  Federal  control  of  the  railroads  as  well  ns  from 
the  appropriation  made  by  the  act  of  March  4,  1021,  and  that  the 
decision  of  December  24,  1920,  which  inferentially  authorized  tliis 
office  to  adjudicate  and  pay  claims  under  the  act  of  July  9,  1918, 
covered  by  the  settlement  with  the  Kailroad  Administration  should 
be  modiiieid  accordingly. 

"All  papers  in  the  case  of  Benjamin  F.  Arnold,  Pvt..  Co.  A.  9th  Bn., 
20th  Engrs.,  are  herewith  transmitted  for  your  information  in  connec- 
tion with  the  consideration  of  the  matters  involved  in  this  decision." 

In  addition  to  what  is  hereinbefore  stated,  reference  is  made  to  the 

deficiency  appropriation  act  of  June  5,  1920, 41  Stat.,  1027. 

The  auditor's  decision  is  approved. 

60903**— 21— VOL  27  00 
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In  determining  the  maximum  amount  of  promotion  to  whldi  a  sup^rvfaorj 
offldal  or  employee  of  the  Postal  Service  is  entitled  on  or'aft«r  July  1»  1921, 

in  accordance  with  the  provisions  of  the  act  of  Tune  T).  1020,  41  Stnt..  lOra. 
providlriff  that  no  sTip<^rvlsory  ofllcinl  or  employee  In  the  Po-^tal  Ser\*lce  • 
shall  be  promoted  more  than  $300  (hiring  any  one  year,  the  i)er(  entage  in- 
crease and  bonus  he  may  be  receiving  on  June  30,  1021,  is  to  be  considered 
a  part  of  his  compensation. 

Comptroller  Warwick  to  the  Postmaster  General,  April  25,  1921: 

I  have  your  letter  of  April  20  requesting  decision  whether,  in  ap- 
plying the  provision  in  the  act  of  June  5,  1920,  41  Stat.,  10.53,  to  the 
effect  that  on  and  after  July  1,  1921,  no  supervisory  official  or  em- 
ployee in  the  Post^il  Service  shall  be  promoted  more  than  '^'MH)  during 
any  one  year,  with  certain  exceptions  not  here  material,  the  per- 
centage increase  and  bonus  being  paid  for  this  fiscal  year  which  are 
not  authorized  for  the  fiscal  3'ear  beginning  July  1,  1921,  are  to  be 
regarded  as  a  part  of  the  present  compensation  in  the  case  of  super- 
visory officials  and  employees  paid  from  the  lump-sum  appropriation 
"vehicle  service." 

If  such  increase  and  bonus  are  not  to  bo  regarded  as  compensation, 
then  a  suj)ervisory  official  or  employee  who  on  June  30,  1921,  is  re- 
ceiving a  basic  salary  of  $1,100  plus  a  percentage  increase  of  $165 
and  a  bonus  of  $150,  making  his  total  compensation  $1,415,  would 
thereafter,  upon  being  given  the  maximum  promotion  authorized 
under  the  law.  receive  only  $1,400,  or  $15  per  annum  less  than  he 
■was  receiving  before  July  1,  1921.  I  can  not  believe  that  such  was 
the  intent  or  purpose  of  the  provision  now  in  question.  I  think  that 
in  the  cases  now  under  consideration  the  percentage  increase  and  the 
bonus  should  be  regarded  as  a  part  of  the  compensation  in  deter- 
mining the  amount  of  tlie  f)roniotion  authorized  under  the  law  for  the 
year  beginning  July  1,  1921,  and  that  in  the  case  just  stated  a  promo- 
tion on  July  1,  1921,  from  the  basic  salary  of  $1,100  to  a  salary  of 
$1,500,  or  even  to  $1,715,  would  not  be  prohibited  under  the  law. 

You  are  advised,  therefore,  that  in  detei-mining  the  maximum 
amount  of  promotion  to  which  a  supervisory  official  or  employee  is 
entitled  on  or  after  July  1,  1921,  the  percentage  increase  and  bonus 
he  may  be  receiving  on  June  30,  1921,  is  to  be  considered  a  part  of 
his  compensation. 


vsis  ov  jnmxD  states  coimissxovsBi. 

As  United  States  ocnnmlsslonerB  are  now  reqnired  to  enter  on  tiielr  dodceti 
returns  of  all  warrants  of  arrest  whether  or  not  they  are  executed,  the 

Commissl«>!iers  nro  ontttlod  to  the  fee  prescribed  by  the  act  of  ISfnv  2S.  1^90, 
29  Stnt..  184,  for  entering  the  returns  of  unexecuted  warrants  wkea  Isaued 
according  to  law. 


Digitized  by  Gopglc 


SiBCiaiONS  OF  XHB  OOMFTBOLI4BR. 


929 


A  United  States  coiniMLssioiier  is  not  entitknl  to  fees  for  drawing  complaint, 
making  copy,  issuing  search  warrant,  and  entering  return  thereon  when 
the  affldETlt  00  which  tb?  warrant  was  laraed  does  not  show  probable  cause 
for  issuing  the  warrant ;  that  Is,  a  statement  of  facts  sufficient  to  estab- 
lish a  reasonable  ^'ronnd  of  suspicion  to  wnrrnnt  n  rnutioiiR  ninn  In  the 
belief  that  the  imrty  is  guilty  of  the  offense  witli  which  he  Is  charged. 

Deoldon  by  Asslstaat  Comptroller  Foree,  April  26,  1921 : 

The  Attorney  General  applied  March  3,  1021,  for  revision  of  the 
action  of  the  Auditor  for  tlie  State  and  Other  Departments  in 
'  allowing  by  settlement  No.  33531,  dated  February  8,  1021,  in  the 
accounts  of  II.  R.  Manley,  United  States  commissioner  for  the 
eastern  district  of  Pennsylvania,  for  the  quarter  ended  March,  1920, 
two  items  of  15  cents  each,  for  entering  returns  on  unexecuted  war- 
rants of  arrest,  and  an  item  of  $1.70  for  drawing  complaint,  making 
copy,  issuing  search  warrant,  and  entering  a  return  thereon  when 
the  affidavit  on  which  the  warrant  was  issued  did  not  show  prob- 
able cause. 

.  The  two  warrants  of  arrest  issued  were  returned  unexecuted.  A 
fee  of  16  cents  each  for  entering  the  returns  was  claimed  by  the 
ronimissioner  ainl  allowed  by  the  auditor  contrary  to  the  recommen- 
dations of  the  Attorney  General,  who,  by  section  368,  Revised 
Statutes,  is  charged  with  tlie  general  supervision  over  the  accounts 
of  officers  of  tlie  United  States  courts.  It  is  claimed  by  the  Attor- 
ney General  that  the  entering  by  commissioners  of  returns  on  un- 
executed warrants  is  an  unnecessary  service  inasmuch  as  a  commis- 
sioner's office  is  not  a  court  of  record,  and  if  a  commissioner's  docket 
shows  the  drawing  of  a  complaint  and  the  issuance  of  a  warrant,  the 
absence  of  further  entries  indicates  that  the  defendant  was  not 
arrested,  or,  if  arrested,  that  he  was  taken  before  some  other  commis- 
sioner or  magistrate. 

This  contiaition  can  not  he  sustained.   The  act  of  May  28.  1806, 
29  Stat.,  184,  fixes  the  fees  that  a  commissioner  may  charge  for  his 
service,  and  among  them  there  is  named  a  specific  fee  of  15  cents 
for  **  entering  a  return."   The  return  is  a  statement  in  writing  on  a 
writ  made  by  the  ollicer  to  whom  the  writ  or  other  process  was  di- 
rected as  to  what  he  has  done  thereimder  or  why  he  has  done  noth- 
ings, according  to  the  facts  in  the  case.   When  the  officer  having  the 
writ  or  other  process  for  service  makes  his  return  thereon  to  the 
commissioner  it  is  the  latter's  duty  to  enter  on  his  docket  the  return 
as  made,  and  for  which  he  is  entitled  to  the  statutory  fee  of  15  cents. 
Furthermore,  there  is  a  requirement  in  the  Instructions  to  Com- 
missioners, issued  by  the  Depart rrient  of  Justice,  June  1,  1916,  and 
which  is  still  in  force,  that  "  the  record  of  proceedings  shown  by  the 
docket  should  cover  for  each  case :   *    *  * 


* 


* 


an  entry  of  the  return  made  by  the  marshal  on 


* 


« 


« 
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In  the  face  of  these  specific  instructions  it  seems  to  me  that  the 
oommissioner  would  have  been  derelict  in  his  duty  had  he  failed  to 
enter  the  letum  in  his  docket  The  auditor's  action  as  to  the  two 
items  for  entering  the  returns  on  unexecuted  writs  is  sustained. 

Probable  cause  has  been  defined  as  a  reasonable  ground  of  sus- 
picion supported  by  circumstances  siifHciently  strong  in  themselves 
to  warrant  a  cautious  man  in  the  belief  that  the  party  is  guilty  of 
the  offense  with  which  he  is  charged.  Stcbeey  v.  Emery ^  97  U.  S.,  624. 
It  is  well  settled  that  every  search  warrant  must  be  based  on  probable  . 
cause.    Veeder  v.  United  States,  252  Fed.  Kep.,  414;  24  Op.  Atty. 
Gen.,  685.    A  mere  inspection  of  the  affidavit  in  this  case,  upon 
which  the  warrant  was  based,  discloses  its  insufficiency.   It  contains 
no  statement  of  facts  from  which  the  commissioner  could  determine 
the  existence  of  probable  cause,  and  without  probable  cause  he  had 
no  authority  to  issue  the  search  warrant.    United  States  v.  RykofiJnj^ 
267  Fed.  Rep.,  866;  United  States  v.  Borkoski,  268  id.,  408.  For 
such  unauthorized  act  no  foe  is  chargeable  to  the  United  States. 

The  auditor's  action  in  allowing  $1.70  for  drawing  complaint^ 
making  copy,  issuing  search  warrant,  and  entering  return  tbereon 
is  reversed. 


nrouASB  ov  ooxpshsatxov. 

The  certificates  of  eligibility  to  receive  the  $240  increase  of  compensation  pro- 
vided tat  Qavemment  emplorees  by  vartovs  acti  of  Congrem,  wlUcih  an 
neeeasary  to  entitle  those  employeee  within  the  reatriottona  <tf  the  acta  ro 

the  benefits  thereof,  must  be  made  by  the  head  of  the  department  or 

establishment  Involved,  and  he  mny  not  by  repilntlon  or  otherwise  <lele- 
gate  that  duty  to  n  subordlnafo,  except  that  an  A55«istnnt  Secretary  may 
Sign  the  certificates  if  the  Secretary  has  assigned  that  part  of  his  duties 
to  the  Assistant  Secfetary. 

Comptroller  Warwick  to  the  Secretary  of  Commerce,  April  27.  1921: 

I  have  your  letter  of  April  21  requesting  decision  of  a  question 
stated  as  follows: 

"  1.  If  the  head  of  this  department  directs,  by  special  order  or 
regulation,  the  superintendent  of  a  lighthouse  district  to  ascertaia 
and  certify  as  to  when  a  member  of  a  crew  on  a  lighthouse  vessel  in 
his  district  has  shown  tlie  ability  and  qualifications  which  entitle 
him  to  the  increase  of  compensation,  in  accordance  with  general 
instructions  as  to  the  ability  and  qualifications  required,  and  the 
superintendent  certifies  that  an  employee  has  shown  that  he  had 
such  ability  and  qualifications  on  the  date  of  his  employment  or  on 
a  date  subseauent  thereto,  and  the  s{)ecial  disbureing  officer  of  the 
district  oertines  that  he  has  paid  the  increase  in  compensation  from 
the  date  mentioned,  and  the  certificate  and  pay  roll  showing  such 
I>mnent  is  approved  by  the  head  of  this  department,  will  8u3i  cer- 
tificates and  approval  entitle  such  special  disbursing  officer  to  credit 
for  such  payment? " 
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The  requirements  as  to  the  certificate  required  in  the  case  of  new 
employees  by  the  act  of  July  3, 1918,  40  Stat,  814,  authorinng  pay- 
ment of  increase  of  compensation  for  the  fiscal  year  1919  are  set 
forth  in  several  decisions  construing  that  act,  to  be  found  in  25 
Comp.  Dec.,  44,  77,  109,  and  924.  Similar  provisions  are  in  the 
current  law. 

The  law  requires  that  the  certificate  shall  be  by  the  head  of  the 
department  and  he  may  not  by  regulation  or  otherwise  delegate  the 
duty  to  a  subordinate  except  that  an  Assistant  Secretary  may  sign 
the  certificates  if  the  Secretary  has  asdgned  this  part  of  his  duties  to 
the  Assistant  Secretary. 

A  certification  by  the  superintendent  of  a  li|^thouse  district  is 
not  in  compliance  with  the  law,  because  he  is  not  the  head  of  the  de- 
partment and  is  not  an  official  to  whom  the  head  of  the  department 
may  delegate  authority  to  certify. 

The  certificate  must  be  the  result  of  an  exercise  of  administrative 
discretion  by  the  head  of  the  department  What  means  are  used  to 
arrive  at  the  conclusion  expressed  in  the  certificate  is  a  purely  ad- 
ministrative question  with  which  the  accounting  officers  are  not  con- 
cerned. As  a  practical  matter,  the  certificates  are  ordinarily  based 
on  a  recommendation  by  the  official  immediately  in  charge  of  the 
employee  and  forwarded  through  whatever  administrative  channels 
and  subject  to  whatever  intermediate  approval  is  required  by  the 
departmental  procedure. 

Tour  question  must  be  answered  in  the  negative  for  the  reason 
that  a  disbursing  officer  has  no  authority  to  pay  an  amount  not  due 
an  employee  and  no  increased  oompensatbn  can  be  due  unless  and 
until  the  Secretary  has  issued  the  required  certificate. 


TIATU  AXXOWASOB  OV  IIIIOKAMB. 

As  an  enlisted  man  <tf  the  Army  enlisted,  stationed,  and  discharged  at  the  same 
place  obviously  csn  not  receive  travel  pay  to  that  place,  the  making  of  an 
afBdavit  prior  to  discharge  purporting  to  elect  to  receive  travel  pay  to  that 

plnfo,  (MJtlflinp  him  to  no  payment  whatever,  is  not  to  be  considered  such  an 
elortluii  under  provisions  of  tlic  net  of  February  28.  1919,  40  Stat.,  VIO'A.  as 
to  preclude  hlni  from  subsequently  asserting  right  to  travel  pay  to  liis  bona 
flde  home  or  residence. 

J>ecfslon  by  Assistant  Comptroller  Foree,  April  28,  1921: 

Holcombe  Rucker  applied  February  19,  1921,  for  revision  of  the 
action  of  the  Auditor  for  the  War  Department  in  disallowinjjf  by 
settlement  certificate  No.  756499,  dated  December  24,  1920,  his  claim 
for  travel  pay  from  Nogales,  Ariz.,  to  Jersey  City,  N,  J.,  by  reason  of 
his  honorable  discharge,  September  30, 1920,  as  a  cook,  Company  H, 
Twenty-fifth  Inf&atij. 
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It  IB  evidenced  that  the  claimant  reenlisted  for  one  year  at  Camp 
Stephen  D.  Ldttle,  Nogales,  Ariz.,  on  October  1, 1919,  the  day  after 
his  discharge  from  a  previous  enlistment,  and  was  discharged  Sep- 
tember SO,  1920,  at  the  same  place.  His  bona  fide  home  or  residenoe 
is  at  Jersey  City,  N.  J.  On  September  27,  1920,  three  days  before 
his  discharge,  Rucker  executed  the  following  affidavit: 

Camp  Stephen  D.  Little, 

"  I,  I lolcombe  Rucker,  R-336348,  cook.  Company  H,  25th  Infantry, 
U.  S.  Arrn}^  being  first  duly  sworn,  depose  and  say  that  my  actual 
bona  fide  lionic  or  residence  is  44G  Johnston  Avenue,  Jersey  City,  New 
Jersey,  and  that  1  entered  military  service  at  Camp  Stephen  D. 
Little,  Nogales,  Arizona. 

I  further  depose  and  state  under  8ecti<m  3,  act  approved  Febru- 
ary  28.  1919,  as  amended  by  the  act  approved  September  29,  1919, 
that  I  elect  to  receive  travel  pay  from  place  of  discharge  to  Nogales, 
Arizona." 

The  controlling  statute,  the  act  of  February  28, 1919, 40  Stat.,  1208, 

provides,  in  part: 

"That  an  enlisted  man  honorably  dischar^red  from  the  Army 
*  •  *  since  Noveniber  eleventh,  nineteen  hundred  and  eighteen, 
or  who  may  hereafter  be  honorably  discharged,  shall  receive  five 
cents  per  mile  from  the  place  of  his  discharge  to  his  actual  bona  fide 
home  or  residence,  or  original  muster  into  the  service  at  his  option." 

The  term  "  option  "  as  used  in  the  travel  pay  law  is  synonymous 
with  the  term  "election"  and  the  latter  is  simply  what  its  name 
imports,  a  choice,  shown  by  an  oveH  act,  between  two  alternative 
rights,  either  of  which  may  be  asserted  at  the  will  of  the  chooser 
alone.  Bierce  v.  Hutehim^  205  U.  S.,  840;  Zimmerrtian  v.  Harding^ 
227  U.  S.,  489.  The  act  of  February  28, 1919,  gives  the  discharged 
soldier  a  plurality  of  rights — ^travel  pay,  from  where  he  exercised 
the  option  to  the  place  of  his  enlistment  or  to  his  actual  bona  fide 
home  or  residence-— with  the  expressed  intention  that  one  should  be  a 
substitute  for  the  other.  The  soldier  has  a  choice,  but  he  can  not 
have  both ;  and  having  exercised  an  election  and  received  travel  pay 
to  either  the  place  of  his  entry  into  the  service  or  to  his  actual  bona 
fide  home  or  residence,  or,  as  a  result  of  his  election,  having  been 
sent  to  the  place  chosen  and  there  discharged,  his  rights  under  the 
statute  are  exhausted  and  he  is  not  entitied  to  travel  pay  to  the  other 
place  nor  to  the  difference  between  the  two.  26  Comp.  Dec,  497. 

As  a  soldier  enlisted,  stationed,  and  discharged  at  the  same  place 
can  not  by  any  possibility  receive  travel  pay  to  that  place,  it  falls 
within  a  well-settied  rule  that  no  option  could  be  exercised  between 
travel  pay  to  his  place  of  enlistment  and  to  his  actual  bona  fide  home. 
Instead  of  alternative  rights  to  travel  pay,  only  a  rig^t  to  travel  pay 
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to  his  bona  fide  home  exists.  Unless  a  soldier  is  estofiped  in  such  a 
case,  the  right  to  travel  pay  to  his  home  may  be  subsequently  asserted. 
Bisnine  V.  VniUd  States,  229  Fed.  Rep.,  546. 

This  man  was  discharged  at  his  place  of  enlistment  on  the  expira- 
tion of  his  enlistment  and  reenlisted  the  next  day.  To  hold  that  he 
has  made  such  an  election  as  would  preclude  him  from  asserting  his 
right  to  travel  pay  to  his  bona  fide  home  would  deny  to  him  an 
election. 

The  action  of  the  auditor  is  reversed. 


WAE  BS&VZOX  PAYMXnS-^ESK  C0U8  (VIMALB)  OV  XHS  VAVT. 

Deocrre  niurees  in  the  Nnne  CJorps  (female)  of  the  Nayy  and  nnnea  in  tbe 
Naval  Resenre  Force  who  have  aenred  actlTely  in  the  nayal  forces  of  the 
United  States  during  the  World  War  and  who,  since  April  6.  1017,  haTO 
heen  nnroiulitlonally  separated  from  tho  service  by  rcsiunfition.  dischnrpe 
under  honorable  conditions,  or  disoiirolluicnt.  are  entitled  to  the  war 
service  payment  of  $60  authorized  by  the  acts  of  Februarj-  24,  1919,  40 
Stat,  1151,  and  June  4,  1920,  41  Stat,,  886,  although  they  may  be*  Imme- 
diately reappointed  nuraee  In  the  Nnrae  Oorpe  (female)  of  the  Rcfular 
Navy. 

Dedtioa  hy  Attitteat  Comptroller  FOree,  April  88,  1981: 

The  Auditor  for  the  Navy  Department  submitted  his  decision  of 
April  11,  1921,  as  follows: 

"I  have  to  report  for  approval,  disapproval,  or  modification  the 
following  decision  construing  certain  provisions  of  the  act  of  Feb- 
ruary 24^  1919,  40  Stat.,  1151,  and  of  June  4,  1920,  41  Stat.,  836, 
with  reference  to  the  facts  presented  in  the  cases  of  Klsie  S.  Ohlson, 
and  Marrfiierite  A.  Snyder,  Nurse  Corps  (female),  ^United  States 
Navv.  now  pendirif;  in  this  office  for  settlement. 

"t^lsie  S.  Oiilson  was  appointed  u  licserve  Nurse,  United  States 
Navy,  September  27,  1917,  discharged  October  81,  1919;  appointed 
a  nurse  in  the  Nurse  Corps  (female).  United  States  Navy,  Novem- 
ber 1,  1010.  She  was  on  active  duty  as'  a  reserve  nurse  from  Jan- 
uary 12.  1918,  to  October  31,  1910. 

"  iMarpuerite  A.  Snyder  was  enrolled  in  the  United  States  Naval 
Keserve  Force  as  nurse  September  30,  1918,  disenrolled  December  19, 
1919;  appoinM  a  nurse  in  the  Nurse  Corps  (female),  United  States 
Navy,  December  20,  1919.  She  was  on  active  duty  as  a  reservist 
from  October  10,  1918,  to  December  19,  1919. 

"Their  claims  are  for  the  $60  war  service  payment  upon  their 
separation  from  tlie  service  prior  to  their  appointment  as  nurs-es  in 
the  Nurse  Corps  (female),  United  States  Navy,  as  provided  for  in 
the  act  of  February  24, 1919,  40  Stat,  1151,  reading  as  follows: 

***Sbc.  1406.  That  all  persons  serving  in  the  military  or  naval 
forces  of  the  United  States  durinp  the  present  war  who  have,  since 
April  6.  1017.  resifpied  or  been  (fisrharfred  under  honorable  condi- 
tions (or.  in  tlie  case  of  reservists,  been  placed  on  inactive  duty),  or 
who  at  any  time  liereafter  (but  not  later  than  the  termination  of 
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the  current  enlistment  or  term  of  service)  in  the  case  of  the  en- 
listed j)ers(>iiiiel  and  female  nurses,  or  within  one  year  alter  the 
termination  of  the  present  war  in  the  case  of  officers,  may  resign  or 
be  discharged  under  honorable  conditions  (or,  in  the  case  of  re- 
servists, be  placed  on  inactive  duty),  shall  be  paid,  in  addition  to 
all  other  amounts  dne  them  in  pursuance  of  law,  $60  each.' 

•*The  act  of  June  4, 1920,  41  Stat,  83G,  provides: 

" '  vSfx".  G.  That  in  case  any  enlisted  man  or  enrolled  man  who,  since 
the  11th  day  of  November,  1918,  has  been  or  hereafter  shall  be  dis- 
charged from  any  branch  or  class  of  the  naval  service  for  the  purpose 
of  r€«nlistin^  in  the  Navy  or  Marine  Corps  or  heretofore  has  extended 
or  hereafter  shall  extend  his  enlistment  therein,  he  shall  be  entitled  to 
the  payment  of  the  $(50  bonus  provided  in  F^<"tio!i  HOG  of  the  act 
entitled  "An  art  to  provide  revenue,  and  for  other  purposes,"  ap- 
proved February  24, 1919,  and  to  travel  pay  as  authorized  in  section  3 
of  the  act  entitled  '^An  act  permitting  any  person  who  has  served  in 
the  United  States  Army,  Navy,  or  Marine  Corps  in  the  present  war  to 
retain  his  uniform  and  personal  equipment  and  to  wear  the  same 
under  certain  conditions,  approved  February  28,  1919:  Provided^ 
That  only  one  bonus  shall  be  paid  to  the  same  person.' 

'*  The  question  presented  is  whether  claimants  are  entitled  to  the 
$60  war-service  payment  in  view  of  the  fact  that  they  were  appointed 
nurses  in  the  Nurse  Corps  (female).  United  Statu  Navv,  the  day 
following  their  discharge  and  disenrollment,  respectively,  from  prior 
sennoe. 

"In  the  26  Comp.  Dec,  188.  it  wus  held, quoting  from  tlie  syllabus: 

" '  Members  of  the  Naval  Reserve  Force  who  are  disenroUed  in 
order  to  immediately  enlist  in  the  Begular  Nav^  for  a  full  four-year 
period,  under  an  agreement  previously  entered  into,  do  not  terminate 
their  current  enlistment  or  term  of  service  within  the  meaning  of  sec- 
tion 1406  of  the  act  of  February  24.  1919,  40  Stat.,  1161,  and  are  not 
entitled  to  the  war  service  payment  of  )^(jO.^ 

"The  act  of  dune  4,  1920,  providing  for  the  payment  of  the  $60 
bonus  to  any  enlisted  or  enrolled  man  who  shall  be  discharged  from 
any  branch  or  class  of  the  naval  service  for  the  purpose  of  reenlistinif 
in  the  Navy,  removes  the  disability  where  reemistment  immediately 
follows  discharge  or  disenrollment. 

"In  the  27  Comp.  Dec,  32,  it  was  held,  quoting  from  the  last 
paragraph  of  the  syllabus : 

"*The  effect  of  section  6  of  the  naval  service  appropriation  act  of 
June  4,  1920,  41  Stat..  836,  is  to  extend  to  enlisted  or  enrolled  men 
of  the  Navy  and  Marine  Corps  having  war  service  who  since  Novem- 
ber 11.  IDl*^.  bnvo  reenlisted  in  the  Navy  or  Marine  Corps,  or  who 
have  extended  their  enlistments  either  before  or  after  that  date  or 
who  nuiy  hereafter  do  so,  the  right  to  receive  the  war-service  pay- 
ment o^  $60  provided  by  the  act  of  February  24,  101^,  40  Stat, 
1151    *    *  *.' 

"  The  act  of  February  24. 1919,  expressly  provided  for  the  payment 
of  the  $G0  bonus  to  '  ft^male  nursos.'  and  tliey  appear  to  have  l>een 
plnced  in  the  same  status  as  the  'enlisted  personnel'  and  not  in  the 
class  with  officers. 

*^  While  nurses  are  *  appointed'  in  the  Nurse  Corps  instead  of 
'enlisting,'  their  appointments  are  'for  at  least  three  years,'  thus 
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indicating  a  tenn  of  service  instead  of  an  indefinite  period,  as  in  the 
case  of  officers. 

**  I  am  of  the  opinion  that  the  lan^xuiifje  used  in  section  6  of  the 


ment  to  enlisted  and  enrolled  men  of  the  Nayy  and  Marine  Corps  is 
broad  enough  to  include  the  members  of  the  Nurse  Corps  (female), 
Uniterl  States  Navy,  whoso  status  is  analogous  in  this  respect  to  that 
of  enlisted  and  enrolled  men  refei  red  to  therein. 

**  I  am,  therefore,  of  the  opinion  that  reserve  nurses  in  the  Nurse 
Corps  (female),  United  States  Navy,  who  have  served  in  the  naval 
forces  of  the  United  States  during  the  present  war  who  have  since 
April  6,  1917,  resigned  or  been  discharged  under  honorable  condi- 
tions and  are  immediately  appointed  nurses  in  the  Nurse  Corps 
(female).  United  States  Navy,  also  nurses  in  the  Naval  Reserve  Forre 
in  like  circumstance  who  are  disoii rolled  and  immediately  ap])ointed 
nnrsee  in  the  Nurse  Corps  (female),  United  States  Navy,  are  entitled 
to  the  war-service  payment  of  $60  as  provided  in  the  acts  of  Febru- 
ary 24, 1919,  and  June  4, 1990,  supra." 

Xurses  of  the  Navy  Nurse  Corps  are  not  enlisted;  they  hold  ap- 
pointments for  a  definite  term  unless  sooner  terminated  by,  or  by 
authority  of,  the  Secretary  of  the  Navy.  The  act  of  June  4,  1920, 
relates  only  to  enlisted  men  in  the  naval  service,  as  the  joint  resolu- 
tion of  September  29, 1919, 41  Stat.,  291,  relates  only  to  enlisted  men 
of  the  Army.  The  auditor^s  construction  that  nurses  are  in  the  same 
status  as,  or  one  analogous  to  that  of,  enlisted  men  is  not  correct. 

In  26  Comp.  Dec.,  61,  it  was  held  that  where  an  enlisted  man  is 
unconditionally  disdiarged  and  reenlists  the  day  following  dis- 
charge, and  an  officer  is  discharged  who  reenters  the  service  within 
three  months  subsequent  to  such  discharge,  they  are  entitled  to  the 
war-service  payment.  The  basis  of  that  decision  is  that  where 
there  is  a  separation  from  the  service  not  conditioned  on  a  reentry 
into  the  service  in  another  capacity  or  in  a  new  enlistment  the  war- 
service  payment  is  payable;  and  tiiis  is  trub  even  though  there  had 
been  a  prior  agreement  or  understanding  that  upon  such  uncondi- 
tional discharge  the  person  so  discharged  would  accept  an  appoint- 
ment in  the  regular  service,  as  the  Qovemment,  having  uncondi- 
tionally discharged  the  person,  is  without  power  to  enforce  the 
agreement  or  understanding. 

In  both  the  cases  submitted  by  the  auditor  the  discharges  issued 
were  unconditional.  For  these  reasons  and  as  thus  modified  the 
decision  of  the  auditor  is  approved. 


act  of  June  4,  1920, 


iding  for  the  $60  war-service  pay- 
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VOBZST  8SBVZ0B— VBS  OF  XOTOR-PROPBUBD  PAStSVOSft-OASETZVO 

YEHICLB8. 

Under  the  act  of  May  81,  1020,  41  Stat,  730,  aaihorlzlng,  in  lieu  ef  traTeltng 
expenses,  payment  to  officers  and  eitu>!o,vers  of  the  Forest  Service  of  an 

allowance  for  motor  cyHos  or  nutonioltih'?;  used  for  necrssury  travel  on 
official  business,  motor  veiiicles  beloiiiriiif;  to  employees  may  be  used  by 
other  officers  aud  employees,  umler  proper  regulations  issued  by  the  Secre- 
tary of  Agriculture,  provided  the  rates  paid  do  not  exceed  those  fixed  by 
the  statute. 

Comptroller  Wa^^^'ick  to  the  Secretary  of  Agriculture,  April  28,  1821: 
I  have  your  letter  of  Ai)ril  1^,  as  follows: 

"  Some  time  a<ro  the  department  added  the  following  to  the  Na- 
tional Forest  Keijuhitions : 

**♦  Officers  of  the  Forest  Service  connected  with  either  the  Watih- 
iiigton  or  district  headquarters  officers  may  be  authorized  hy  the 
Forester  or  the  district  foresters,  respectively,  to  hire  for  special 
trips,  at  local  commercial  rates,  automobiles  owned  and  voluntarily 
offered  by  forest  rangers  or  otfier  forest  officers  not  directly  under 
them,  when  no  other  machines  are  available  and  the  emergency  is 
such  that  otherwise  the  interests  of  the  Govermnent  would  suffer. 
Monthly  reports  will  be  made  by  all  forest  officers  hirinff  automobiles 
under  such  authority,  showing  separately  the  trips  made,  the  period 
involved  in  each  case,  the  mileafje  covered,  the  name  and  nflirial  title 
of  the  owner  of  the  machine,  and  the  amount  paid,  and  statin*^  briefly 
also  the  conditions  which  made  it  neces.sary  to  hire  from  a  forest 
officer.'  ^  ^  * 

The  purpose  of  this  regulation  was  to  enable  forest  officers  at- 
tached to  the  Washington  office  and  se\  oral  district  headquarters,  on 
their  official  trips  where  it  is  impossible  to  eno;ap:e  the  ne<essary 
transportation  from  persons  outside  of  the  Government,  to  hire  motor 
vehicles  belonging  to  local  forest  officers.  The  machines  hired  from 
the  local  forest  officers  may  be,  and  usually  are,  driiren  by  the  em- 
ployee owner,  but  the  work  for  which  machines  are  hired  is  separate 
ana  distinct  from  their  -regular  work,  and,  although  the  owner  is 
paid  for  tlie  use  of  his  automobile,  this  remuneration  is  based  on  the 
commercial  rates  for  an  automobile  without  driver  obtaining  in  the 
locality  where  the  machine  is  hired. 

"  Under  the  provisions  of  the  Agricultural  appropriation  act  for 
the  fiscal  year  ending  June  30, 1921,  an  employee  traveling  on  official 
business  imder  orders  from  a  competent  superior  officer  who  uses  his 
own  automobile  may  receive  reimbursement  therefor  at  the  rate  of  7 
cents  per  mile.  The  department,  however,  regards  it  as  essential  for 
the  efficient  administration  of  the  work  of  tlie  Fore-^t  Service  tliat 
use  be  made  of  the  motor  vehicles  belonging  to  employees  of  the 
Forest  Service  under  the  conditions  named  in  the  above  regulation, 

''In  view  of  the  provisions  of  the  agricultural  appropriation  act 
above  noted,  relative  to  the  reimbursement  to  owners  of  automobiles, 
it  has  been  sutrircsted  that  the  provision--  for  reimbursement  in  the 
current  appropriation  act  might  be  held  to  preclude  the  reimburse-  ' 
ment  of  employee  owners  of  automobiles  in  any  other  manner  than  I 
that  named,  and  in  order  to  obviate  any  question  the  matter  is  sub*  ' 
mitted  to  you  for  a  decision  at  this  time."  i 
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The  act  of  May  31, 1920, 41  Stat,  780,  provides: 

"  Whenever,  during  the  fiscal  year  ending  June  30, 1921,  the  Secre- 
tary of  Agriculture  shall  find  that  the  expenses  of  travel  can  be  re- 
duced thereby,  he  may,  in  lieu  of  actual  tra  \  el  i  ng  expenses,  under  such 
regulations  as  he  may  proscribe,  authorize  tlie  payment  of  not  to  ex- 
ceed cents  per  mile  for  a  motor  cyrlL'  (»r  T  cents  per  mile  for  an  auto- 
mobile, use<l  for  necessary  travel  on  olVicial  business." 

The  statutory  provision  (juoted  is  not  consi<lere«l  as  excluding  any 
other  method  of  calculatin<r  tlie  compensation  to  l)e  paid  for  the  hire 
of  motor-pr(t|)clled  i)asscn<j:er-carryin;::;  vehicles  {ji  emph)yees  for  use 
on  ofFicial  business.  It  does,  liowever,  lix  a  limit  to  the  amoimt  that 
can  l)e  paid  for  -uch  hire.  Not  more  than  7  cents  per  mile  may  be  i)aid 
for  an  automobile  and  not  more  than  3  cents  per  mile  for  a  motor 
cycle  of  employees  for  use  for  necessary  travel  (m  ollicial  business  for 
each  employee  authori/.ecl  to  travel  under  the  statutory  provision. 
In  other  words,  an  employee  can  not  be  paid  at  a  hig:her  rate  for  the 
use  of  his  motor  vehicle  when  used  to  transport  an  olticial  superior 
than  when  used  to  transport  himself. 

I  see  no  le<xal  objection  to  the  use  of  and  payment  for  motor  vehicles 
of  employ(M\^  umler  the  rejzulation  quoted  by  you  provided  the  rate 
does  not  exceed  tiie  rate  iixcd  by  the  statute. 


BSmj&EAOS  F0&  DELAY  IS  UNLOADING  VBSSSI. 

The  GonunoD  standard  provisUm  of  long  usage  In  charter  iMrtles  called  the 
general  exceptions  clause/*  excepting  delays  resulting  from  certain  gen- 
eral causes  such  as  acts  of  God,  strikes,  etc.,  from  operation  of  the  pro- 
vision therein  for  payment  of  ilemurrajre  for  delay  in  unlondinfj  the  v<»s- 
.sel,  is  of  MO  force  or  «'tTo<  t  to  relieve  a  diarterer  of  a  ves.«iel  from  payment 
of  demurrage  for  delay  in  uulouding  resulting  from  u  strike,  where  a 
qtedal  provision  has  been  Inserted  in  the  charter  party  more  particularly 
covering  the  matter  of  exceptions  in  determining  demurrage  for  delays 
than  the  general  clau.se,  by  whldi  delay  in  unloading  resulting  from  strikea 
has  not  been  excepted. 

DeMcm  by  Comptroller  'Warwfok,  April  28, 1821; 

The  United  States  Shipping  Board  Emergency  Fleet  Corporation 
applied  March  29, 1921,  for  revision  of  the  action  of  the  Auditor  for 
the  Kavy  Department  in  disallowing  by  settlement  dated  September 
22, 1920,  case  No.  155586,  its  claim  for  $61,347.84  demurrage  charges, 
steamship  AiUmd  discharging  a  cargo  of  coal  at  Montevideo  during 
August  and  'September,  1918,  under  charter  party  dated  July  10, 
1918,  Navy  Department  contract  No.  46838.  Under  the  terms  of  the 
chftzter  party  G439  140/2240  tons  of  coal  were  transported  in  r  bills 
of  lading  dated  July  16,  1918,  from  Norfolk,  Va.,  to  Montevideo, 
payment  for  the  transportation  charges  in  accordance  with  the  char- 
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tep  party  having  been  made  by  the  Navy  disbursing  officer  per 
voucher  14637,  fourth  quarter  1919,  in  the  sum  of  $125^61.72. 

According  to  the  report  in  this  case  the  vessel  arrived  at  Monte- 
video at  6  a.  m.,  August  13,  1918.  Discharging  commenced  Sep- 
tember 9  at  1.30  p.  m.,  the  delay  is  stated  to  have  been  due  to  a 
general  labor  strike  at  ^fonte video.  The  discharging  was  completed 
at  2  p.  m.,  September  20,  10 IS. 

The  question  for  consideration  is  the  payment  of  demurrage  under 
the  terms  of  the  charter  party,  and  raises  the  question  as  to  whether 
the  mutual  ezcepti6n  of  strikes  in  clause  3  of  the  charter  party 
opmtee  to  excuse  the  payment  of  demurrage  accruii^  under  the 
provisions  of  clause  4,  the  auditor  having  held  that: 

"While  the  two  provisions  of  the  contract  referred  to  above  ap- 
pear to  be  in  direct  conflict  with  each  other,  it  seems  that  the  logioU 

oonchision  to  be  drawn  by  reading  the  provisions  together,  with 
the  view  of  determining  the  intention  of  the  parties,  is  that  no  time 
lost  for  any  causes  to  be  excepted,  except  Sundays  and  legal  holidays, 
and  except  such  causes  as  are  specifically  referred  to  in  the  contract. 

Since  strikes  are  specifically  mentioned  as  one  of  tlie  events 
which  shall  relieve  each  party  from  liability  to  the  other  for  tlie  non- 
performance of  any  of  the  covenants  of  the  contract,  and  the  dehiy 
m  question  was  dne  to  a  strike,  the  Government  is  not  liable  for  the 
payment  of  demurrage  charges  on  account  of  such  delay." 

Clause  3,  a  general  clause  of  long  usage  in  clmrter  parties,  is  as 
follows: 

"The  act  of  God,  restraint  of  princes,  rulers,  and  people,  col- 
lision, fire,  anrl  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  steam  navigation  of  what  nature  and  kind  soever^ 
riots,  and  strikes,  always  mutually  excepted," 

The  material  portions  of  clause  4  are  as  follows: 

"It  is  agreed  that  lay  days  for  discharging  shall  be  as  follows: 
Commencing  from  time  steamer  is  ready  to  discharge  and  so  re- 
ported by  master,  and  cnstomhouse  formalities  are  fulfilled,  whether 
berth  available  or  not  available,  consignees  to  re<'eive  cargo  at  the 
average  rate  of  not  less  than  six  hundred  (000)  tons  of  2,2&  pounds 
per  running  day,  provided  steamer  can  discharge  at  this  rate,  Sun- 
days and  legal  holidays  excepted,  but  no  other  time  lost  for  any 
cause  to  be  excepted  unless  such  loss  of  time  can  be  directly  at- 
tributed to  the  fault  of  the  vessel.  Tf  Sundays  and  legal  holidavs 
used,  same  to  count  as  half  lay  days  unless  steamer  be  on  demur- 
rage, in  which  case  to  count  as  lull  days. 

^Carffo  to  be  discharged  by  charterers  free  of  expense  and  risk 
to  vessel.'* 

Clause  5  provides  that  for  each  and  everj'  day  or  parts  of  days 
on  demurrage  payment  therefor  shall  be  made  at  the  rate  of  $2,500 
per  running  day. 
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The  Shipping  Board  contends  that: 

^Clause  3,  the  general  exceptions  claiise,  is  a  common  standard 
provision  which  has  apprared  in  charter  parties  for  years.  Clause 
4,  relating  to  the  calculation  of  demurrage  at  the  discharging  port, 
was,  on  tne  other  hand,  drafted  and  inserted  during  the  late  war 
when  vessels  were  scarce  and  it  was  vitally  important  to  make  the 
maximum  use  of  all  available  tonnage.  It  was  for  this  renson,  there- 
fore, that  clause  4  contained  its  stringent  provision  *  Sunday  and 
legal  holidavs  excepted,  but  no  other  tune  lost  for  any  cause  to  be 
excepted  unless  such  loss  of  time  can  be  directly  attnbnted  to  the 
fault  of  the  vessel,'  which  would  impel  charterers  to  exert  every  effort 
to  give  the  vessels  a  speedy  turn  around." 

In  the  case  of  IV^-  K,  Niver  Coal  Co,  v.  Cheronea  Steamship  Co,, 
142  Fed.  Rep.,  402,  Judge  Putnam,  of  the  circuit  court  of  appeals, 
first  circuit,  in  decision  of  December  7, 1905,  said : 

*  *  Charters,  like  nearly  all  maritime  documents,  can  be 
properly  construed  only  when  construed  historically.  The  common 
practice  when  changes  have  been  desired  in  charters,  marine  insur- 
ance policies,  and  other  maritime  documents,  has  been  to  insert  into 
the  old  body  a  new  clause  supposed  to  have  reference  to  the  particu- 
lar emergency  which  it  concerned.  Thus  it  follows  that  inconsistent 
expressions  are  found  in  such  documents ;  and  so  it  is  in  the  present 
case.  Scrutton's  Charter  Parties  and  Bills  of  Lading  (5th  ed.,  1904) 
at  page  2'2.  pertinently  says:  '  Tt  is  unnecessary  to  find  a  meaninff 
in  the  particular  charter  for  every  word  of  a  common  printed  form? 
When  a  maritime  document  is  studied  historically,  the  necessity  of 
complete  reconcilement  at  times  disappears,  and  what  is  introduced 
as  new  matter  masters  the  rest  of  the  document,  on  the  same  principle 
that  written  words  master  the  rest  of  a  printed  blank  deed  or  con- 
tract into  which  they  have  been  inserted." 

In  the  case  of  the  Clyde  Commercial  S.  S.  Co,  v.  West  India  8. 8, 
Co,,  168  Fed.  Rep.,  275,  in  the  circuit  court  of  appeals,  second  drcuit, 
March  16, 1909,  it  was  held,  quoting  from  syllabus,  that — 

provision  in  a  charter  party,  which  contains  independent  cove- 
nants to  be  performed  by  each  party,  that  acts  of  God,  enemies,  perils 
of  the  seas,  errors  of  navigation,  etc.,  are  mutuallv  excepted,  operates 
merely  to  relieve  either  party  from  liability  to  the  other  on  account 
of  the  breach  of  any  of  such  covenants  on  his  part,  where  it  results 
from  any  one  of  the  excepted  causes.  Such  exceptions  do  not  apply, 
however,  to  a  special  provision  for  the  suspension  of  charter  hire  for 
delay,  resulting  from  any  one  of  certain  enumerated  causes,  many  of 
vvhich  are  the  same  as  tibose  specified  in  the  exceptions." 

The  proviaons  of  the  charter  party  referred  to  were  clauses  17  and 
15,  which  were  as  follows: 

"(17)  The  act  of  God,  enemies,  fire,  restraint  of  princes,  rulers, 
and  people,  and  all  dangers  and  accidents  of  the  seas,  rivers,  ma- 
chineiy,  boilers,  and  steam  navigation,  and  errors  of  navi^tion 
througnout  this  diarter  party  always  mutually  excepted." 
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"(15)  That  in  the  event  of  tlie  loss  of  time  from  deficiency  of  men 
or  stores,  breakdown  of  machinery,  stranding,  fire,  or  damage  pre- 
venting tne  working  of  the  vessel  for  more  than  twenty-four  running 
'  hours,  the  payment  of  hire  shall  cease  until  she  be  again  in  an  e£ 
cient  state  to  resume  her  service.   ♦   ♦   *  *» 

See,  also,  The  Hans  Maersk,  266  Fed.  Rep.,  806. 

According  to  the  evidence  in  this  case,  the  time  elapsing  between 
arrival  and  discharge  of  vessel  was  38  days  and  7  hours,  of  which  10 
days  and  18  hours  were  authorized  as  lay  days,  during  which  time, 
computing  from  time  of  arrival,  two  Sundays  (Aug.  18  and  25) 
and  one  holiday  (Aug.  15)  intervened,  thus  leaving  24  days  and  13 
hours,  for  which  demurrage  is  claimed  in  the  sum  of  $61,347.34.  This 
delay  does  not  appear  to  have  been  through  any  fault  or  negligence 
of  tlie  ship  or  its  crew. 

The  provision  of  the  charter  party  that  cargo  to  be  discharged  by 
charterers  free  of  expense  and  risk  to  vessel,"  as  well  as  other  provi- 
sions  of  clause  4,  seems  clearly  to  make  the  charterer  liable  for  the 
delay  in  unloading  the  vessel  at  rates  provided  in  clause  5  of  the 
charter  party.  The  proviso  in  clause  3  of  the  charter  party,  in  view 
of  the  principle  set  forth  in  cases  dted,  does  not  appear  to  warrant 
relief  from  the  absolute  undertaking  for  the  payment  of  demurrage 
as  expressed  in  clause  4. 

The  amount  oUumed,  $$1,347.84,  being  correct  in  accordance  with 
the  evidence  before  this  office,  will  be  certified  for  allowance. 


YBXTATB  PBOPBETT  DAMAaiB  IT  AEICT. 

Settlemont  befwocu  the  War  Department  and  the  Kailroad  Administration, 
dated  August  4,  1920,  for  transportation  sen'ices,  including  damages  to 
private  prtq^erty,  during  Federal  control  of  railroads,  was  limited  to  cases 
arising  on  acoonnt  of  or  incident  to  transportation  service  by  the  railroads, 

and  bad  no  api)licatIon  to  other  valid  claims  for  damages  to  or  loss  of  pri- 
vate property  incident  to  tlio  training,  practice,  operafion,  or  maintenance 
of  the  Army,  which  arc  properly  payable  from  the  approiiriatlons  provided 
therefor  by  the  acts  of  July  11,  1919,  41  Stat,  119,  and  June  5,  1920,  41 
Stat,  965,  upon  satisfactory  conqpll^uice  with  Hie  requirements  of  those 
statotes. 

Decision  by  Comptroller  Warwick,  April  29,  1921 : 

The  Atchison,  Topeka  &  Santa  Fe  Railway  Co.  Coast  Lines 
applied  February  9,  15^21.  per  letter  of  February  2.  1921.  for  revision 
of  the  action  of  the  Auditor  for  the  War  Department  in  disallowing 
by  certificate  dated  December  22,  1920.  its  claim  for  $20.9;i  as  the 
cost  of  repairing  damage  to  telegraph  line  near  Todd  Station,  Calif^ 
by  a  free  balloon  from  Koss  Field,  Calif. 
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The  auditor  disallowed  this  claim  for  the  reason  that  the  daniafres 
occurred  durinrj  the  period  in  which  this  raih-oad  was  under  Fed- 
eral control,  and  that  on  August  4,  1920,  his  office  made  a  setth'iiK  nt 
with  the  United  States  Kailroad  Administration  which  covered  uil 
items  remaininj^  unpaitl  on  that  (hite. 

By  the  Army  act  of  July  11,  I'JIO,  41  Stat,  Hi),  $40,000  was 
appropriated— 

"For  payment  of  claims  for  damaires  to  and  loss  of  ])iivate  prop- 
erty incident  to  the  training,  practice,  operation,  or  maintenance  of 
the  Army  that  have  accrued,  or  may  nereafter  accrue,  from  time  to 
time,  to  he  immediately  available  and  to  remain  available  until 
expended:  Provided^  That  settlement  of  such  claims  shall  be  made 
hy  the  Auditor  for  the  War  Department,  npon  th(»  approval  and 
recommendation  of  the  Secretary  of  Vs-.w,  where  the  amount  of  dam- 
ages has  been  ascertained  bv  the  War  .Department,  and  payment 
thereof  will  be  accepted  by  the  owners  of  the  property  in  full  satis- 
faction of  such  damages." 

A  like  amount  was  appropriated  for  similar  purposes  by  the  Army 
act  of  June  5,  Id^,  41  Stat,  965. 

Pursuant  to  these  acb,  the  Secretary  of  War  promulgated  by 
paragraph  4,  section  III,  of  General  Orders,  No.  87,  dated  June  23, 
1920,  the  following  regulation : 

^  Hereafter  all  claims  for  damage  to  or  loss  of  private  property 
arising  out  of  automobile,  a^plane,  or  other  accidents  incident  to 
the  training,  practice,  operation,  or  maintenance  of  the  Army  that 
have  ncfTued  from  time  to  time,  which  claims  have  heretofore  been 
forwarded  to  (lie  War  Department  board  of  appraisers,  will  after 
action  by  the  i  ntnmanding  oHicer  of  the  nearest  post,  camp,  or  station 
to  which  the  loss  occurred,  be  forwarded  through  The  Adjutant  Gen- 
eral of  the  Army  to  the  Director  of  Finance,  Munitions  Building, 
Washington,  D.  C.,  for  examination,  administrative  action,  and  sud- 
mif^sion  to  the  Secretary  of  War  for  approval  and  recomiTicndation 
to  the  Auditor  for  tlic  War  Department  for  settlemr-nt  under  the 
acts  of  Congress  approved  July  11,  1919  (Public  7-6l)th  Cong.-Bul. 
No.  23,  W.  D.,  1919)  and  June  6, 1920  (PubUc  251-66th  Cong.— Bui. 
No.  28,  W.  D.,  1920).  Commanding  officers  will  issue  the  necessary 
instructions  to  insure  a  careful  and  thorough  investigation  and  eon- 
sirfrrntiof!  by  snrveyincr  officers  and  looal  l>oards  of  ofTieers  of  all 
these  accident  claims  and  will  forward  a  full  report  setting  forth  in 
detail  all  the  essential  facts  in  each  case,  and  a  tiunscript  of  the  im- 
portant evidence  as  well  as  copies  of  estimates,  bills,  reoeii)ts,  etc., 
pertaining  to  each  claim,  for  the  information  of  the  rexiewing  and 
administrative  officers  of  the  "War  Department  and  the  Treasury  De- 
partment in  the  settlement  of  said  claims." 

In  accordance  with  this  regulation.  Col.  W.  S.  Valentine.  War  De- 
partment Claims  Board,  Appraisal  Section,  made  the  following  re- 
port under  date  of  July  27, 1920: 

<*This  is  a  claim  of  the  Atchison,  Topeka  Santa  Fe  Kailroad  in 
the  amount  of  $20.93  on  account  of  damage  to  its  telegraph  lines  near 
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Todd  Station,  Calif  orniajby  a  free  balloon  from  Ross  Field,  Califor- 
nia, piloted  by  Lieut.  H.  E.  Weeks.  The  daimant  itemized  the  dam- 
age as  follows: 


July  4,  1010.  lubor.  llnetnan  $1. 17 

July  5,  1919,  labor,  linernnn   9.38 

July  5,  1919,  expeuses,  lineman  — .50 

July  G,  1919,  lahor,  lineman   8.88 

July  6»  1918,  ezpenies   .GO 


Total  ao.98 


**'  This  claim  was  conmdered  by  a  board  of  officers  oonvened  pur* 
suaiit  to  Special  Orders  257,  lories  1919,  Boss  Field,  California. 
This  board  had  before  it  the  report  of  voyage  submitted  by  Lieut. 
Harold  E.  Weeks,  Air  Service,  snowing  that  after  landing  this  bal- 
loon was  subsequently  carried  into  the  air  and  did  damage  to  the 
telegraph  wires  at  Helendale,  California.  The  board  also  examined 
Lieut*  Weeks  in  person.  The  board  expressed  the  opinion  that  the 
lines  of  this  claimant  near  Todd  Station  were  damaged  by  the 
anchor  of  this  free  balloon  on  July  4,  1919,  the  wires  being  ripped 
from  the  insulators  and  broken,  and  expressed  the  opinion  that  the 
cost  of  restoring  this  property  to  its  former  condition  is  $20.93. 

**It  is  the  belief  of  this  writer  that  the  damage  claimed  resulted 
from  practice  of  the  Army;  that  the  claim  is  reasonable  and  just  and 
should  be  paid. 

"  Claimant  agreed  to  accept  $20.93  in  full  settlement  and  satisfac- 
tion of  all  damage. 

"T  recommend  that  an  award  issue  in  favor  of  this  claimant  in  the 
sum  of  twenty  dollars  and  ninety -three  cents  ($20.93)  in  full  and 
complete  satisfaction  of  its  claim. 

This  report  was  adopted  by  the  War  Department  Claims  Board, 
Appraisal  Section,  July  29,  1920,  and  apj^roved  and  recommended  by 
the  Acting  Secretary  of  War  August  7,  1920.  This  claim  being  for 
damage  to  private  property,  which  has  been  approved  by  the  Secre- 
tary of  ^Var  in  accordance  with  the  act  of  July  11,  1919,  the  evidence 
transmitted,  with  the  claim  supporting  the  same,  is  a  claim  author* 
ized  to  be  paid  from  the  appropriation  above  indicated. 

As  shown  by  the  facts  in  tliis  case,  this  was  a  damage  to  property 
not  arising  on  account  of  or  incident  to  any  transportation  service 
by  any  railroad  company  and  was  therefore  not  included  in  the  set- 
tlement referred  to  by  the  auditor,  which  settlement  was  revised 
August  12,  1920,  by  this  office  by  appeal  No.  33816,  which  fully  sets 
forth  the  action  of  the  auditor  of  August  4,  1920,  as  affirmed  by  this 
office.  As  the  claim  under  consideration  was  not  in  any  way  inci- 
dental to  transportation  service  and  the  amount  thereof  is  due  the 
claimant  as  above  set  forth,  the  action  of  the  auditor  in  disallowing 
the  claim  is  overruled. 
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BOBDS  OF  nrDEmfXTY  TO  SSOirXB  nSVAKOB  OF  DTPUCATB  CHBCX8. 

The  requiroiiiOMi  of  st'ftion  3G1(),  Revised  Statutes,  as  anieiii1o<l.  tliat  dishurslnx 
ofIia;rs  aiiU  agents  ui  Ihe  Uiiited  States  must  secure  a  bouU  of  indemnity 
as  condition  precedent  to  the  Issunnoe  of  duplicate  check  upon  proof  of 
lofla  of  the  original,  ia  ahaolutely  mandatory,  applicable  in  every  instance, 
and  may  not  he  waived  in  issuing  duplicate  checks  to  municipalities  or  other 
corporate  bodiea 

Comptroller  WarvlA  to  the  Seeretary  of  the  Treasury,  April  80,  1981: 

By  your  reference  of  the  22d  instant  decision  is  requested  as  to 
whether  the  city  of  Sumter,  S.  C,  should  be  required  to  furnish  a 
bond  of  indemnity  to  secure  the  issuance  of  a  duplicate  of  the  check 
drawn  by  J.  L.  Summers,  disbursing  clerk,  Treasury  Department, 
December  1920,  for  $43.90  in  favor  of  the  city  of  Sumter  for 
lights  for  the  month  of  November,  1920,  which  is  alleged  not  to  have 
been  received  by  the  payee  but  was  lost  in  the  mails. 

It  appears  that  a  bond  of  indenmity  for  the  issuance  of  a  dupli- 
cate check  was  forwarded  for  execution  by  the  proper  officer  of  the 
city  of  Sumter,  but  execution  has  thus  far  been  refused,  and  the 
threat  has  been  made  by  the  mayor  that  if  the  particular  account 
remains  unpaid  after  the  expiration  of  a  reasonable  time  from  date 
of  letter  advising  of  refusal  to  execute  the  bond,  the  lighting  service 
of  the  post  office*  at  Sumter  will  be  discontinued. 

The  giving  of  bond  of  indemnity  as  a  condition  precedent  to  the 
issuance  of  a  duplicate  check,  upon  proof  of  loss  of  the  original,  is 
required  by  section  8646,  Revised  Statutes,  as  amended  and  reenacted 
by  acts  of  February  23,  1909,  35  Stat,  643,  and  March  21, 1916,  39 
Stat.,  37,  which  provides  that^ 

Whenever  any  original  check  is  lost,  stolen,  or  destroyed  dis- 
bursing officers  and  agents  of  the  United  States  are  authorized, 
within  three  years  from  the  date  of  such  check,  to  issue  a  duplicate 

check,  iinfler  such  rejrnlations  in  regard  to  its  is«tie  nnrl  payment, 
and  upon  the  execution  of  such  lujnd,  with  snrctios.  to  indemnify  the 
United  States,  and  proof  of  loss  of  original  check,  as  tlie  Secretary 
of  the  Treasury  shau  prescribe.** 

This  statute  makes  the  execution  and  furnishinfr  of  a  bond  of  in- 
demnity a  prcreijuisite  to  the  issuance  of  a  thiplicate  of  a  k)st  check. 
The  hiw  makes  no  exception  in  the  case  of  a  nuinicipality.  Tlie  re- 
quirements apply  there  the  same  as  in  the  case  of  an  individual  or 
other  corporate  body.  The  statute  confers  no  authority  upon  tlie 
Secretary  of  the  Treasury  to  dispense  with  a  bond.  lie  may  pre- 
scribe the  penalty  of  the  Vjond,  how  and  in  what  manner  the  bond 
should  be  executed,  who  may  be  accepted  as  sureties,  and  fix  by  regu- 
lations other  conditions  of  execution,  but  he  may  not.  under  the  law, 
disjJ^nse  with  the  rccpiirement  of  a  bond  of  indumnity  altogether. 
If  Congress  had  wished  to  give  authority  to  dispense  with  the  rc^uire- 
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ment  of  a  bond  of  indemnity  in  the  case  of  a  municipality  or  other 
corporate  body  of  like  character  an  exception  could  readily  have  been 
written  into  the  statute.    Sec  in  this  connection  13  Comp  Dec,  728. 

I  apprehend  that  if  the  matter  is  more  fully  explained  to  tlie  mayor 
of  the  city  of  Sumter  and  it  is  pointed  out  to  him  that  the  furnishing 
of  a  bond  is  a  requirment  of  law  as  distinguished  from  a  mere  depart- 
mental re<2:ulation,  and  that  enforcement  of  the  penalty  will  never 
be  made  unless  the  original  che(  k  is  received  and  wronfrfuUy  cashed, 
which  is  not  likely  to  be  the  case,  he  will  probably  be  willing  to  exe- 
cute a  paper  which  will  answer  the  requirement  of  the  law. 


T&AHSTEIl  OF  APFAOFBIATIOHI. 

•  Afttf  funds  have  been  transferred  from  tn  appropriation  for  a  GoTemment 
departinout  to  the  Bureau  of  Mines  and  Bureau  of  Stimdards  for  coop- 
erative work,  as  authorized  by  octs  of  May  29,  1920,  41  Stat.,  783,  and 
June  5,  1920,  41  Stat,  913,  under  which  the  funds  retnuiu  uvailuble  for 
Incamng  obiigatioiia  only  during  tbt  fiscal  year  for  which  the  appropria- 
tion to  which  tranaterred  la  made^  then  la  no  authority  to  lengthen  the 
period  of  aTBlIability  beyond  that  fiscal  year  hy  again  traufwrlng  such 
funds,  or  unexpended  balances  thert^of,  to  the  same  bureaus  under  authority 
of  tlie  act  of  May  21,  1920,  41  Stat.,  013,  malcing  general  provision  for 
transfer  of  funds  between  bureaus  or  departments  of  the  Government  for 
procnremeat  of  san^Ues  or  performaaeo  of  servlGM  to  remain  available  for 
a  period  of  two  yeara. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  May  3,  1921: 

I  have  your  letter  of  April  26,  1921,  recjuesting  decision  whether 
transfers  of  appropriations  would  he  authorized  to  he  nmde  as  re- 
quested by  the  Secretary  of  War,  in  pursuance  of  the  act  of  May 
21,  1920,  41  Stat.,  613,  it  appearinf?  that  such  transfers  have  hereto- 
fore been  made  from  appropriations  of  the  "Air  Service,  Army,'"  and 
"Armament  of  P'ortificntions  "  to  the  Bureau  of  Mines  and  the  Bu- 
reau of  Standards  under  the  acts  of  Maj  2d^  1920,  and  June  5,  1920, 
41  Stat,  683  and  913. 

The  transfers  heretofore  made  under  authority  of  the  acts  of  May 
20.  1920,  and  June  5,  1920,  were  to  the  respective  bureaus  under  the 
provisions  which  stipulated  for  the  transfer  of  such  funds  for  scien- 
tific investigations  requiring  cooperative  work  within  the  scope 
of  said  bureaus  which  they  were  unable  to  perform  witliin  the  limits 
of  their  appropriations.  The  transfers  authorized  by  the  act  of 
May  21,  1920,  do  not  impose  such  conditions  but  are  a  general  au- 
tliority  to  transfer  where  one  branch  of  the  Government  procures  by 
purchase  or  manufacture  supplies  or  services  from  another  branch. 
The  reasons  desired  for  having  the  transfers  now  appear  as  made 
under  act  of  May  21, 1920.  instead  of  under  the  acts  of  May  29  and 
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June  6,  1920,  are  stated  to  be  so  as  to  make  the  funds  available  for 
a  period  of  two  years  as  would  be  authorized  under  the  act  of  May 
•    21, 1920. 

The  transfers  having  been  made  under  the  other  acts  must  be  un- 
derstood as  having  been  made  for  the  purposes  there  stated,  to  wit, 
for  cooperative  work  by  reason  of  the  appropriations  of  those  bu- 
reaus not  being  sufficient.  There  would  be  no  authority  now  to 
make  the  transfers  for  tlie  sim])le  purpose  of  making  them  available 
for  a  longer  period  as  provided  hy  the  act  of  May  21,  1920. 

The  question  is  accordingly  answered  in  the  negative. 


ZSCliSASX  OP  COMPEHSATIOH— BV&EAU  OP  WA&  RISK  UiSU&AliCE. 

Bmployecfl  of  the  Bnmu  of  War  Riak  Inranmoe  whose  anniial  salary  Is  more 

than  $2,500  and  less  than  $2.G20  nre  entitled  to  additional  eonii)cnsatlon 
under  the  act  of  May  20.  1920,  41  Stat.,  680.  at  a  rate  sufrioicnt  to  make 
their  aggregate  rate  of  .salary  and  additional  coniiionsation  $2,G20  per 
annum,  but  no  additional  compensatiun  bringing  such  aggregate  above 
$2,820  may  lawftilly  be  paid  to  employees  of  the  bureau  onder  provisloas  of 
said  act 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  May  4,  1981: 

T  have  your  letter  of  April  21,  1921,  as  follows: 

"  Your  fleeision  is  reqnef^led  :is  to  whether  Fiich  emplo3Tes  in  the 
Bureau  of  War  Risk  Insurance  as  receive  a  total  of  annual  compensa- 
tion at  a  rate  of  more  than  $2,500,  and  less  than  $2,740  may  receive 
additional  oompensatioil  under  sections  6  of  the  act  approyea  May  29, 
1920,  41  Stat.,  689.** 

The  said  section  proTides : 

"  That  all  civilian  employees  of  the  Governments  of  the  United 
States  and  the  District  of  Columbia  who  receive  a  total  of  compensa- 
tion at  the  rate  of  $2,500  per  annum  or  less,  except  as  otherwise  pro- 
vided in  this  section,  shall  receive,  during  the  fiscal  year  enciing 
June  30,  1921.  additional  compensation  at  the  rate  of  S240  per 
annum:  Provided.  That  such  employees  as  receive  a  total  of  annual 
compensation  at  a  rate  vfiOVQ  than  $2,500  and  less  than  $2,740  shall 
reoeiTe  additional  compensation  at  such  a  rate  per  annum  as  idaj  be 
necessary  to  make  their  salaries,  plus  their  additional  compensation, 
at  the  rate  of  $2,740  per  annum,  *  * 

The  section  provides  farther  that  employees  of  the  Bureau  of 
War  Bisk  Insurance— 

shall  receive  increased  compensation  at  one-half  the  rate  allowed  by 
this  section  for  other  employees." 

The  special  provision  for  bureau  employees  does  not  in  terms  fix  a 
maximum  aggregate  compensation  for  them,  but  the  maximum  of 
$2,740  fixed  by  the  general  provision  for  other  -employees  is  arrived 
at  by  adding  the  additional  compensation  provided  for  them  to  the 
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maximum  salary  within  the  benefit  of  the  section.  The  salary  maxi- 
mum  for  bureau  employees  is  the  same  as  for  employees  •Generally, 
and  the  statute  seems  to  contemplate  that  their  maximum  a«xfi:re<z;at€ 
of  salary  and  compensation  shall  be  determined  in  the  same  way, 
namely,  by  adding  to  the  salary  maximum  their  maximum  additional 
compensation  of  $120,  making  their  maximum  aggregate  compensa- 
tion $2,620  per  annum. 

Any  employee  of  the  bureau  whose  annual  sahiry  is  more  than 
$2,500  and  less  than  $2,620  is  entitled  to  additional  coinjiensation  at 
a  rate  sufficient  to  make  his  aggregate  rate  of  salary  ami  additional 
compensation  $2,020  per  annum.  No  additional  compensation  bring- 
ing such  aggregate  above  $2,620  may  lawfully  be  paid  to  any  bureau 
employee. 


SETUBMSVT  BSBVCnOKS. 

Where  an  employee  of  the  Goverunient  holding  one  position  is  given  temporary 
aitpolntment  for  the  purpose  of  testing  his  qnalilicadons  for  uiotlier  iMSt- 
tion  which  Is  subject  to  the  prOTlstons  of  the  retirement  act  of  Uay  22, 
1820,  41  Stat.,  614,  retirement  deductions  from  Oie  compensation  of 
employee  while  hoUlinp  the  tempornry  position  are  authorized  whether  or 
not  he  siU'('(>o<ls  in  qualifying  for  permanent  appointment. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  May  4, 1891: 

I  have  jour  letter  of  April  28,  1921,  requesting  decision  as  to  the 
correctness  in  directing  retirement  deductions  from  an  employee 
appointed  temporary  engineer- janitor  who  preyiously  had  been  ap- 
pointed a  probational  fireman-laborer. 

The  question  as  to  the  correctness  of  retirement  deductions  while 
engineer- janitor  is  raised  because  of  the  uncertainty  whether  he  will 
qualify  for  permanent  appointment.  Betirement  Eductions  were 
made  while  he  was  in  the  position  of  fireman-laborer,  probational. 

There  is  no  reason  why  such  deductions  should  not  continue  while 
acting  in  the  other  capacity,  he  receiving  the  pay  of  that  place. 
It  is  said  that  he  will  return  to  his  position  of  fireman-laborer  if  he 
fails  in  the  examination  for  permanent  appointment  as  engineer- 
janitor.  The  final  outcome  as  to  whether  he  becomes  permanent  in 
the  position  of  engineer- janitor  will  not  affect  the  question  of  the 
retirement  deductions. 

Tie  has  received  the  pay  of  the  position  of  engineer- janitor  and 
retirement  deductions  are  entitled  to  be  made  while  holding  that 
position. 

H0V0&ABL£-2>ISCHA£OE  GRATUITY  AND  ENLISTKENI  AIXOWAVOS  

ARMY,  ENLISTED  MEN. 

An  enlisted  man  of  the  Army  whose  tirst  threo-year  period  of  continuous  sorvlo*", 
entered  into  prior  to  June  4,  1920,  does  not  expire  until  after  that  date, 
is  not  entitled  to  tbe  boaorabteHSSscliarge  gratuity  of  tliree  noiillis'  pay 
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gnuited  ttj  tbe  act  of  May  11,  1906.  85  Stat,  110,  tbe  provisions  of  thnt 
act  having  been  repealled  by  the  provisions  of  the  net  of  June  4,  1020.  41 
Stat.,  775.  granting  In  lieu  thereof  to  every  soldier  nn  enlistment  allowance 
equal  to  three  times  the  monthly  pay  of  a  soldier  of  the  seventh  grade  who 
enlists  or  reeniists  for  a  period  of  three  years,  nor  would  lie  be  entitled 
to  tlie  enllatment  allowance  granted  by  the  later  act,  as  he*  enlisted  prior 
to  date  thereof  and  not  under  Its  proTi8lon& 

ItecitioB  by  Assistant  Comptroller  Toree,  Xay  5,  1921: 

The  Auditor  for  the  War  Department,  in  view  of  tlie  scope  of 
the  military  laws  enagted  since  April  6,  1917,  has  submitted  for 
approval,  disapproval,  or  modification  his  decision  of  April  18,  19'21, 
construing  the  following  provision  in  the  act  of  May  11,  1908, 
35  Stat.,  110: 

"That  hereafter  any  private  soldier,  musician  or  trumj^eter  hon- 
orably discharged  at  the  termination  of  his  first  enlistment  period 
who  reeniists  within  three  months  of  the  date  of  said  discharge  shall, 
upon  such  reenlistment,  receive  an  amount  ec^ual  to  three  months'  pay 
at  the  rate  he  was  receiving  at  the  time  of  his  discharge." 

The  enlistment  period  from  a  date  prior  to  May  11,  1908,  up  to 
and  including  October  31, 1912,  was  three  years. 

For  all  enlistments  aooompli^ed  in  the  period  from  November  1, 
1912,  to  October  81, 1916,  under  the  provisions  of  the  act  of  August 
24, 1912, 87  Stat.,  590,  in  computing  the  right  of  the  private  soldier, 
musician,  or  trumpeter  to  the  three  months*  additional  pay,  the  enlist- 
ment period  was  four  years. 

Section  27  of  the  act  of  June  8, 1916, 89  Stat,  185,  contains  pro- 
visions to  the  effect  that  in  all  enlistments  in  the  Regular  Army  accom- 
plished on  and  after  November  1, 1916,  three  years  shall  be  counted 
as  an  enlistment  period  in  computing  continuous-service  pay"; 
and  authorized  a  discharge  for  reenlistment  after  a  completion 
of  three  years  in  active  service. 

Section  7  of  the  Army  emergency  increase  act  of  May  18, 1917, 40 
Stat.,  81,  contains  provisions  as  follows: 

^AU  enlistments,  including  those  in  the  Begular  Army  Reserve, 
which  are  in  force  on  the  date  of  the  approval  of  this  Act  and  which 
would  terminate  during  the  emergency  shall  continue  in  •force  durin;* 
the  emergency  unless  sooner  discharged;  but  nothing  herein  contained 
shall  be  construed  to  shorten  the  period  of  any  existing  enlistment: 
•  •  •  That  all  persons  who  have  enlisted  since  April  first,  nineteen 
•hundred  and  seventeen,  either  in  the  Regular  Army  or  in  the  National  * 
GKiard,  and  all  persons  who  have  enlisted  in  the  National  Gkiard  since 
June  l^ird,  nineteen  hundred  and  sixteen,  upon  their  application, 
shall  be  discharged  upon  the  termination  of  the  existin*^  emergency." 

Section  1406  of  the  act  of  February  24,  1919,  40  Stat.,  1161,  author- 
ises the  payment  of  a  bonus  or  additional  pay  of  $60  for  war  service 
to  all  persons  who  served  in  the  military  or  naval  forces  of  the 
United  States  at  any  time  in  the  period  from  April  6, 1917,  to  Novem- 
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bor  11,  1918,  and  resijzned  or  were  discharged  under  honorable  con- 
ditions, or  in  case  of  reservists  were  phiced  on  inactive  duty. 

Section  3  of  the  act  of  February  28,  1919,  40  Stat.,  1203,  as  exU^nded 
by  the  act  of  Se{)tcmber  29, 1919, 41  Stat.,  288,  and  the  joint  resolution 
of  September  29,  1919,  41  Stat.,  291,  relates  to  the  payment  of  travel 
pay  for  land  travel  at  the  rate  of  5  cents  per  mile  from  the  place  of 
the  enlisted  man's  "  discliarj^e  to  his  actual  bona  fide  home  or  resi- 
dence, or  orifrinal  muster  into  the  service,  at  his  option,"  in  the  cases 
of  enlisted  men  who  since  November  11,  1918,.  have  been  or  may 
hereafter  be  lionorably  discharged,  or  dischai;ged  for  reeniistment,  or 
placed  on  inactive  duty. 

This  allowance  in  cases  of  those  reenlisted  where  there  is  HO 
travel  performe<l  on  the  discharge  is  equivalent  to  a  bounty. 

The  act  of  February  28,  1919,  40  Stat,  1211,  repeals  certain  restric- 
tions upon  enlistments  in  the  Regular  Army  imposed  by  sections  7 
and  14  of  the  act  of  May  18,  1917,  and  provides  that  from  and  after 
Fel)ruary  28,  1919,  one-third  of  the  enlistments  in  the  Regular  Army 
shall  be  for  a  period  of  one  year,  and  the  remaining  two-thinis 
thereof  shall  be  for  a  period  of  three  years;  and  further  provides 
that  after  the  expiration  of  one  year  those  enlisting  for  three  years 
may  be  discharged,  in  the  discretion  of  the  Secretary  of  War  under 
such  rules  and  regulations  as  may  be  prescribed  by  him,  after  one 
year  of  service. 

In  decisions  of  this  office  dated  August  29,  1919.  in  case  of  Robert 
G.  Igoe.  and  March  5,  1920.  and  cases  therein  cited.  2(i  Comp. 
Dec,  715,  the  method  of  counting  service  in  computing  continuous- 
service  pay  uiidi  r  .statutes  then  in  force  and  rights  as  to  the  honor- 
able-discharge gratuity  or  reeniistment  bonus  of  three  months'  pay 
are  given. 

Section  27  of  the  act  of  June  4,  1920,  41  Stat.,  775,  provides  : 

"  Ilcreafler  original  enlistments  in  the  Regular  Army  shall  be  for 
a  period  of  one  or  three  years  at  the  option  of  the  soldier,  and  reen- 
listments  shall  be  for  a  period  of  three  years.  Existing  laws  pro- 
Tiding  for  the  payment  of  three  months^  pay  to  certain  solaiers 
upon  reeniistment  are  hereby  repealed,  and  hereafter  an  enlistment 
aflowance  eaual  to  three  times  the  monthly  pay  of  a  soldier  of  the 
seventh  grade  shall  be  paid  to  every  .soldier  who  enlists  or  recnlists 
for  a  period  of  three  years,  payment  of  the  enlistment  allowance  for 
original  enlistment  to  be  aeferred  until  honorable  discharge.*' 

Three  times  the  monthly  pay  of  a  soldier  of  the  seventh  ^rade  is 
$90.  which  is  payable  to  &oery  soldier  who  enlists  or  reenlists  on  or 
after  June  4, 1920,  for  a  period  of  three  years,  payment  of  the^nlist- 
ment  allowance  for  original  enlistment  to  be  deferred  until  tlie 
soldier  is  honorably  discharged. 

It  is  readily  observed  that  this  enlistment-allowance  law  of  June 
4, 1920,  is  mate^ally  different  from  the  three-months'  extra-pay  law 
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of  May  11,  1908,  which  is  not  applicable  to  any  enlistment  or  reen- 
listment  accomplished  on  or  after  June  4,  1920,  and  was  applicable 
only  to  an  enli^bed  man  of  the  grade  of  private,  or  private  first  class, 
or  musician,  or  trumpeter,  honorably  discharged  at  the  termination  of 
his  first  enlistment  period  who  reenlisted  in  the  period  from  May  11, 
1908,  to  June  3,  1920,  within  three  months  of  the  date  of  said  dis- 
charge. The  extra  pay  was  payable  on  such  reenlistment  in  an 
amount  equal  to  three  months'  pay  at  the  rate  he  was  receiving  at 
time  of  his  discharge. 

The  auditor  has  pending  before  him  the  claim  in  the  case  of  William 
F.  Smith,  whose  military  history  is  as  follows: 

Enlisted  November  23, 1917,  at  Cleveland,  Ohio,  and  honorably  dis- 
charged as  corporal.  Company  E,  31Tth  P^ngineers,  March  31,  1919, 
at  Camp  Sherman,  Ohio.  On  this  discharge  he  was  entitled  to,  and 
rrcoived.  tlic  $00  bonus  for  war  service  and  $9.55  travel  pay. 

Reenlisted  May  7,  1919,  at  Jefferson  Barracks,  Mo.,  for  a  period  of 
one  year,  and  honorably  discharged  by  reason  of  expiration  of  tenn 
of  service  at  Fort  Kiley,  Kans.,  May  6,  1920,  as  private,  Cavalry 
School  Dctacliment.  On  this  discharge  he  was  paid  $11.50  travel 
pay.  Kcenlisted  May  7,  1920,  at  Fort  Kiley,  Kans.,  as  private  first 
class.  Cavalry  School  Detachment,  for  a  period  of  three  years.  Still 
in  service. 

The  auditor's  decision  is  worded,  in  part,  as  follows : 

"  Private  Smith  originally  enlisted  November  23,  1917,  and  was 
discharged  March  31,  1919,  which  was  subsequent  to  the  signing 
of  the  armistice  and  at  a  time  when  the  forces  were  being  reduced  to 
a  minimum  consistent  with  the  military  requirements.  He  re- 
enlisted May  7,  1919,  for  a  period  of  one  year,  under  the  act  of 

February  28, 1919. 

A  *  •  •  •  *  « 

"  The  period  of  reenlistment  having  expired  on  May  6,  1920,  Pri- 
vate Smith  was  discharged  on  that  date  and  a^^ain  reenlisted  on  May 
7,  1920,  for  a  period  of  three  vears,  which  will  expire  May  6,  1923. 

*'The  following  excerpts  of  decisions  of  the  Comptroller  of  the 
Treasury  are  cited  as  bearing  upon  the  subject  of  bonus  for  reenlist- 
ment: 

"25  Comp.  Dec,  264: 

"  'The  bonus  of  three  months'  pay  is  not  continuous-service  pay. 
It  is  payable  only  on  the  jirat  reenlistment  and  only  in  cases  of 
solciiers  who  were  honorably  discharged  as  privates,  musicians,  or 
trumpeters  at  the  termination  of  their  first  enlistment  and  who  re- 
enlist  within  three  months  of  the  date  of  said  discharge.' 

"25  Comp.  Dec,  959: 

"'A  National  (Guardsman  in  the  Federal  service  or  a  selective 
draftee  or  other  soldier  enlisted  after  October  31, 1916,  for  the  period 
of  the  present  emergency,  for  his  first  enlistment  service,  is  not  en- 
titled upon  reenlisting  in  the  Regidar  Army  under  the  act  of  Feb- 
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ruary  28,  1919  (following  iiis  lionorable  discharge  from  his  emer- 
gency enlistment),  to  second  enlistment  pay,  until  after  he  shall 
have  completed  three  years  of  actual  service  conntiziff  from  dtte  of 

emergency  enlistment.   After  the  three  years  shall  nave  been  con- 

pleted  and  lie  enters  upon  his  fourth  year  of  service,  if  the  law  ap- 
plicable reinain  unchanged,  he  will  l)e  entitled  to  pay  as  of  the  second 
enlistment  period,  and  to  three  months'  extra  pay  at  the  rate  of  pay 
due  him  at  time  of  the  end  of  the  three  years.* 

^  In  view  of  the  above,  Private  Smith  having  enlisted  November 
28, 1917,  would  not  be  entitled  under  the  act  of  May  11, 1908,  swpra, 
to  receive  (he  reenlistmcut  Imnus  when  he  reenlisted  on  May  7.  1919. 
for  a  period  of  one  year  under  the  act  of  February  28,  li'ii),  aupra^ 
nor  at  tlie  time  of  reenli.stment  under  the  same  act  on  May  7,  1920, 
for  a  period  of  three  years,  but  only  upon  the  completion  of  three 
full  years  of  continuous  service  from  November  23,  1917.  This 
would  be  December  29,  1920,  in  view  of  the  fact  that  there  was  a 
period  of  3G  days  from  the  date  of  his  discharjje  on  Mar.  h  31,  1919, 
and  reenlistment  on  May  7,  1919,  during  which  no  service  was 
rendered. 

However,  before  the  completion  of  three  vears'  service  the  act 

of  June  4, 1920, 41  Stat.,  775,  making  still  further  provisions  for  the 

national  defense,  was  passed. 

•  •••••  • 

"In  view  of  the  fact  that  the  provisions  of  the  act  of  May  U. 
1908,  svpra,  as  to  the  reenlistment  bonus  were  reixjaled  by  the  act 
of  June  4,  1920,  supra,  which  governed  the  soldier's  rights  at  the 
expiration  of  his  three  years'  actual  service  on  I>ecember  29,  1920, 
I  am  of  the  opinion  that  Private  Smith,  not  having  reenlisted  imder 
the  latter  act,  was  not  entitled  to  receive  the  reenlistment  allowance 
on  December  29,  1920.  and  his  claim  should  therefore  be  disallowed. 
In  this  ( onnection  see  27  Comp.  Dec,  40." 

The  auditor's  decision  is  approved. 


TEAVBIXHft  BZPlHni— DZPLOXATZO  AMD  OO^fULAB  OmCSKt. 

Qnder  the  act  of  March  4,  1919,  40  Stat.,  1328,  appropriating  for  travciiug  ex- 
penses of  diplomatic  and  consular  officers  and  tiieir  families  in  going  to  and 
retarulng  from  their  posts  and  when  traveling  under  orders  of  the  Secre- 
tary of  State,  but  expressly  excepting  expenses  incurred  in  connection  with 

leaves  of  nlii^onco,  n  United  Stufes  consul  \vho  Is  conimlssionod  to  n  spp- 
arate  and  distinct  offloe  and  assigned  to  a  new  post  while  on  leave  of 
absence  is  entitled  to  traveling  expenses  incurred  in  reporting  to  liis  new 
post  of  duty. 

Decision  by  Comptroller  Warwick,  May  5,  1921: 

The  Auditor  for  the  State  and  Other  Departments  submitted  for 
approval,  disapproval,  or  modification  liis  decision  dated  April  27, 
1021,  niakin*r  an  ori<rinal  construction  of  the  act  of  March  4,  1919, 
40  Stat,  1328,  as  follows: 

"I  have  before  me  for  settlement  an  account  of  Wm.  J.  Grace. 
United  States  consul,  in  which  he  claims  $741.72  for  expense  incurrea 
while  travelin<^  from  the  United  States  to  Sheffield,  Lngland. 
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"  Mr.  Grace  was  at  his  home  on  leave  of  absence  from  his  post  at 
Lejjhorn,  Italy,  as  consul  class  7.  On  October  1,  10 ID,  he  was  com- 
missioned as  consul  class  6  and  notified  of  liis  assifjnment  to  a  post  at 
Sheflield,  En^rhind,  and  directed  to  proceed  to  this  post  upon  the 
expiration  of  his  leave  of  absence,  sixty  days  of  wliich  has  been  with 
pay  and  thirty  without  pay. 

The  appropriation  act  of  March  4, 1919,  provides  an  appropria* 
tif)n  of  $145,000— 

"■'To  pay  the  itemizA'd  and  verified  statements  of  the  actual  and 
necessary  expenses  of  transportation  and  subsistence  under  such 
regulations  as  the  Secretary  of  State  may  prescribe,  of  diplomatic 
and  consular  officers  and  clerks  in  embassies,  legations,  and  con- 
sulates and  their  families  and  effects  in  going  to  and  returning  from 
their  posts,  or  when  triivelinp  under  orders  of  tlie  Secretary  of 
State,  but  not  including  any  expense  incurred  in  connection  of  leaves 
of  absence.' 

**The  act  of  Feb.  5,  1915,  for  the  improvement  of  the  foreign 
service  and  for  reorganization  of  the  Consular  Service  of  the  United 
States  provides  that  the  appointment  of  consuls  shall  be  by  com- 
mission to  class  or  jrrade  and  not  by  commission  to  any  particuhir 
post  and  that  they  sliall  be  a?si^rncd  to  posts  and  transferred  from 
one  post  to  another  by  order  of  the  President  as  the  interest  of  the 
service  may  recjuire. 

^  1  have  decided  that  for  two  reasons  ^Ir.  Grace  is  entitled  to  the 
travel^  expenses  provided  by  the  appropriation  act  cited  as  havinff 
been  incurred  not  in  connection  with  tlie  leave  frranted  him  and 
taken  while  assitrned  to  tlie  post  at  T>efrhorn,  but  that  the  expense  was 
incurred  in  connection  with  the  order  of  the  President  assigning  him 
to  the  post  at  Sheffield  and  for  the  second  reason  that  he  was  as 
notified  by  the  Secretary  appointed  U.  S.  consul  class  6,  being  a 
separate  and  distinct  office  from  that  of  consul  class  7  and  travel 
expense  ns  consul  class  C  was  not  incurred  in  connection  with  any 
leave  granted  him  as  consul  class  7." 

The  auditor's  decision,  that,  in  any  case  where  the  facts  are  as 
stated  in  the  case  referred  to,  the  act  of  March  4,  1919,  authorizes 
payment  of  actual  and  necessary  travelinf;  expenses  under  such  regu- 
lations as  the  Secretary  of  State  may  prescribe,  is  approved. 


nrOUASS  OV  COKPEHSATXOH— TEKFORAXT  EMPLOTSBS  07  CViTOlIS 

SERVICE. 

jjmployoes  of  the  Tu'^toins  Servlr-c  who  aro  irfvon  appointments  of  10,  20,  or 
30  (lays,  or  imlctinitp  temporary  appoint incnts.  arp  entitlrxl  to  tlio  $240  in- 
crease of  couiiH'nsation  provlUetl  by  the  act  of  May  29,  1920,  41  Stat.,  6SU, 
if  properly  certified  and  otlierwise  entitled  tiiereto»  tlie  provision  esoept- 
ing  **  employees  whose  senrices  are  utilized  for  brief  periods  at  Intervals  ** 
from  the  benefits  of  the  statnte  not  applying  to  them. 

CainptroUer  Warwtok  to  the  Bceretary  of  the  Treasury,  Xsy  IMl: 

I  have  your  letter  of  April  27,  as  follows: 

**  I  have  to  request  your  decision  whether  persons  who  are  given 
temporary  appointments  in  the  Customs  Service  are  entitled  to  the 
additional  compensation  provided  for  in  the  act  of  May  29, 1920. 
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"Section  G  of  the  act  states  that  'the  provisions  of  this  section 
shall  not  apply  to  employees  whose  duties  require  only  a  portion  of 
their  time,  except  charwomen,  who  shall  be  included;  employees 
whose  services  are  utilized  for  brief  periods  at  intervals;  *   *  *.' 

"(1)  Are  employees  who  are  givon  appointments  for  periods  of 
ten,  twenty,  or  thirty  days  entitled  to  the  ndditionnl  compensation? 

"(2)  Would  sucli  employees  be  entitled  to  the  additional  compen- 
sation if  given  subse(^ucnt  temporary  appointments? 

"  (3)  What  is  considered  a  brief  period,  as  mentioned  in  the  act t " 

The  words  "  for  brief  periods  at  intervals  "  are  to  be  construed  to- 
gether. It  is  not  practicable  to  lay  down  a  «;eneral  definition  which 
will  apply  to  all  cases  that  may  arise.  It  is  sufficient  to  consider 
whether  in  a  given  case  the  words  are  applicable. 

The  words  in  question  do  not  apply  to  the  employees  of  the  Cus- 
toms Service  who  are  given  appointments  for  10,  20,  or  30  days,  or 
indefinite  temporary  appointments.  Whether  such  employees  are 
entitled  to  increase  of  compensation  in  otherwise  proper  cases  de- 
pends on  whether  or  not  they  are  certified  by  you. 

The  giving  or  withholding  a  certificate  is  committed  to  your  ad- 
ministrative discretion  by  the  acts  granting  increase  of  com^xiusa- 
tion. 

Answering  your  questions  specifically,  (1)  and  (2)  are  answered 
in  the  affirmative,  provided  the  employees  are  certified  and  are  otlier- 
wise  entitled  under  section  6  of  the  act  of  May  29,  1920,  41  Stat., 
689.  As  already  stated,  it  is  impracticable  to  answer  question  (3). 


PAY  OF  NUESES— NAVY. 

A  nurse  of  the  Navy  temporarily  assipiied  ns  chief  tuir?:?  Is  not  entitled  to  the 
additional  pay  prescrihed  for  a  chief  nurse  by  reason  of  such  assignment, 
although  she  may  have  previously  fully  qualified  for  the  posltiou,  but  the 
right  to  pay  of  chief  Dur^e  is  aoqalred  only  through  actual  appointment  to 
die  grade  made  acooiding  to  law. 

Beciilon  by  Assistant  Comptroller  Foree,  May  6,  1921: 

Chief  Nurse  I.  Grace  Kline,  United  States  Navy,  applied  April  6, 
1921,  for  revision  of  the  action  of  the  Auditor  for  the  Navy  Depart- 
ment by  settlement,  case  No.  202049.  dated  Septoml)er  29.  1920.  She 
claimed  difference  in  ])ay  of  nurse  and  chief  nurse  (the  respective  rates 
being  fixed  by  act  of  July  9,  1918,  40  Stat.,  879,  as  amended  by  act  of 
February  28, 1919,  40  Stat.,  1211)  for  period  Au^rust  1, 1918,  to  March 
31,  1919.  This  the  auditor  disallowed,  and  at  tlie  same  time  he  re- 
charged the  ad<litional  pay  of  a  chief  nurse  received  for  period  April 
1  to  dune  25,  1919. 

It  appears  that  appelhmt  was  recommended  for  promotion  to  the 
grade  of  chief  nurse  on  June  30, 1918,  passed  the  required  examination 
on  July  17,  and  was  on  August  1, 1918,  assigned  as  acting  chief  nurse, 
naval  dispensary,  navy  yard,  Charleston,  S.  C.   On  June  26,  1919, 
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the  Bureau  of  Medicine  and  SurfxoiT,  Navy  Department,  wired  the 
Navy  Hospital  at  Charleston:  "Inform  Acting  Chief  Nurse  I.  Grace 
Kline  she  is  confirmed  in  grade  effective  June  liT.  Official  letter  fol- 
lows." This  was  later  confirmed  by  ktter  in  which  the  effective  date 
of  the  grade  is  given  as  June  26,  1919. 

It  appears  that  appellant  was  designated  an  acting  chief  nurse  by 
tlio  commanding  officer  of  the  Naval  Dispensary,  and  it  is  by  virtue 
of  this  assignment  and  service  as  acting  chief  nurse  at  the  Charles- 
ton Navy  Yard  that  claim  is  made.  A  communication  from  the 
Bureau  of  Medicine  and  Surgery  states,  and  it  is  otherwise  apparent, 
that  the  assignment  was  made  under  paragraph  6G5  of  the  Manual 
for  the  Medical  Department  of  the  United  States  Navy,  1917.  The 
paragraph  is  as  follows: 

"At  stations  where  more  than  two  nurses  are  serving,  or  when  a 
vacancy  exists,  one  may  be  assigned  temporarily  as  chief  nurse. 
Such  temporary  a.ssignment  to  duty  as  chief  nurse  will  be  made  the 
•  subject  of  a  special  report  to  the  Surgeon  General,  in  which  her 
maimer  of  filling  the  position  will  be  gtaSed." 

This  is  one  of  five  paragraphs  (661-<{65)  composing  Section  5— 
Chief  nurses.**  Other  paragraphs  of  the  flection  deal  with  the  ap< 
pointment  of  chief  nurses,  their  qualificationa,  ezanunetion,  etc. 

Appointment  and  assignment  are  different  words  with  different 
meanings.  The  terms  seem  to  be  used  in  the  section  in  their  usual 
sense  and  with  their  ordinary  distinction.  It  is,  for  instance,  appar- 
ent that  under  paragraph  665  assignment  as  chief  nurse  may  ha  made 
of  nurses  who  could  not  have  been  so  appointed,  through  lack  of  the 
necessary  qualifications,  as  length  of  service  or  success  in  the  exami- 
nation. The  provision  for  assignment  in  the  paragraph  has  in  view 
nothing  more  than  the  necessity  which  constantly  arises  in  the  Fed- 
eral service  of  temporarily  designating  an  officer  or  employee  to 
supply  an  absence  in  a  higher  or  other  grade,  or  to  act  for  a  time  in 
a  supervisory  capacity.  But  in  the  aheence  of  exception  made  by 
law  tile  pay  of  grades  or  offices  depends  npon  appointment.  I  find 
no  exception  in  the  act  of  July  9,  1918,  as  amended.  There  is  noth- 
ing in  the  legislation  to  indicate  that  right  to  the  pay  of  chief  nurse 
is  to  be  acquired  other  than  through  appointment  to  the  grade. 

The  action  of  the  auditor  is  affirmed. 


DRILL  PAY— NATIONAL  GUARD. 

^Cbe  band  sortion  and  mounted  section  of  a  h»'M(l(|Uinit'rs  conipniiy  of  the  Na- 
tional Guurd  are  each  an  "organization"  within  tlie  meaning  of  section  48 
of  the  act  of  June  4,  1920,  41  Stat,  784,  prescribing  the  rate  of  pay  of 
enlStted  men  of  the  National  Ouaid  according  to  the  percentage  of  drills 
attended,  and  the  number  of  drills  ordered  for  eadi  section  should  be 
treated  neparately  as  the  basis  for  computing  the  pay  of  enlisted  men 
attending  such  drills. 
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It  Is  not  oecessary  that  a  commissioned  officer  attend  or  supervise  the  drilla 
or  exercises  of  the  bund  section  of  a  headquarters  company  of  theNattonal 
Guard  to  entitle  the  members  of  such  organization  to  driU  pay. 

Assiitaat  Comptroller  Foree  to  Capt.  W.  IL  IMxoa,  Vatted  States  Army,  Hay 
1881: 

I  received  on  April  22,  1921,  your  request  for  decision  whether 
credit  should  be  given  and  payment  made  to  conmiissioned  oflficers 
and  enlisted  men  for  attendii^  at  least  60  per  cent  of  the  drills 
ordered  in  any  month  for  the  Headquarters  Company,  First  Infantry, 
Virginia  National  Guard,  the  band  section  of  the  company  being 
stationed  at  Petersburg  and  the  mounted  section  being  stationed  at 
Richmond,  each  of  the  sections  having  attended  drills  separately. 
Pay  rolls  ^r  the  period  September  7  to  December  31, 1920,  are  trans- 
mitted with  your  submission. 

The  doubt  as  to  the  propriety  of  payment  seems  to  arise  because 
of  the  wording  of  section  110  of  the  national  defense  act  as  amended 
by  section  48  of  the  act  of  June  4, 1920, 41  Stat.,  784,  as  follows : 

"  Sec.  110.  Pay  fob  National  Guard  Enlisted  Men. — Each  en- 
listed man  beloiifjing  to  an  organization  of  the  National  Guard  shall 
receive  compensation  at  the  rate  of  one-thirtietli  of  the  initial 
monthly  pay  of  his  grade  in  the  Keguhir  Army  for  oacii  drill  ordered 
for  his  organization  where  he  is  oilicially  present  and  in  whicli  he 
participates  for  not  less  than  one  and  one-half  hours,  not  exceeding 
eight  in  any  one  ( "lU  iular  month,  and  not  exceeding  sixty  drills  in 
one  jeAT :  Provided^  That  no  enlisted  man  shall  receive  any  pay  under 
the  provisions  of  this  section  for  any  month  in  which  he  sliall  have 
attended  less  than  GO  per  centum  of  the  drills  or  other  exercises  pre- 
scribed for  his  organization:  Provided  furt/ier,  That  the  proviso 
contained  in  section  92  of  this  Act  shall  not  operate  to  prevent  the 
payment  of  enlisted  men  actually  present  at  any  duly  ordered  drill 
or  other  exercise:  And  provided  further^  That  periods  of  any  actual 
military  duty  equivalent  to  the  drills  herein  prescribed  (except  those 
periods  of  service  for  which  members  of  the  National  Guard  may 
become  lawfully  entitled  to  the  same  pay  as  officers  and  enlisted  men 
of  the  corresponding  grades  in  the  Regular  Army)  may  be  accepted 
as  service  in  lieu  of  such  drills  when  so  provided  by  the  Secretary 
of  War." 

The  proviso  of  section  92  of  the  act  of  June  8, 1916, 89  Stat,  206, 
referred  to  therein  is  in  part  as  follows: 

♦  •  That  credit  for  an  assembly  for  drill  or  lor  indoor 
target  practice  shall  not  be  given  unless  the  number  of  officers  and 
enlistea  men  present  for  duty  at  such  assembly  shnll  equal  or  ex- 
ceed a  minimum  to  be  prescribed  by  the  President.    *    ♦    *  " 

Based  in  part  on  this  latter  proviso,  paragraph  498(c)  of  the  Na- 
tional Guard  Regulations  provides  as  follows: 

**(c)  The  band  section  is  authorized  to  be  located  at  a  station  other 

than  that  of  its  company  or  troop,  provided  there  is  a  commissioned 
Officer  and  an  organization  of  the  same  arm  at  that  station,  and  credit 
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for  drills  will  be  ^ivcn,  provided  the  drills  or  exercises  m  super- 
vised by  a  commissioned  officer." 

Two  questions  are  thus  presented:  (1)  Whether  the  band  and 
the  mounted  sections  are  each  organizations  within  the  meaning  of 
the  act  of  June  4,  1920,  and  (2)  whether  credit  for  drills  may  be 
allowed  to  the  members  of  a  band  in  the  absence  of  a  certificate  that 
a  commissioned  officer  was  pi  esent  at  each  drill. 

Although  the  band  is  a  coin[K)ncnt  part  of  the  Headquarters  Com- 
pany, its  connection  therewith  is  solely  for  administrative  purposes. 
Prior  to  the  act  of  June  3, 1916, 89  Stat,  178,  the  band  of  an  Infantry 
regiment  was  an  organization,  as  much  so  as  a  company.  See  act 
of  February  2,  1901,  31  Stat,  750.  Its  inclusion  for  administrative 
purposes  in  the  Headquarters  Company  does  not  change  its  character, 
and  I  conclude  that  it  ia  an  organization  within  the  meaning  of  the 
act  It  follows  that  the  drills  of  the  band  and  of  the  mounted 
section  of  the  Headquarters  Company  should  be  treated  separately, 
and  the  number  of  drills  ordered  for  each  section  should  be  the  basis 
upon  which  calculation  is  made  as  to  the  percentage  of  drills 
attended. 

So  far  as  paragraph  493(c)  of  the  National  Guard  Begulations 
purports  to  require  that  the  drills  or  exercises  of  the  band  be  super- 
vised by  a  commissioned  officer  before  the  members  of  the  organiza- 
tion may  be  entitled  to  pay  therefor,  it  is  not  in  conformity  with 
law,  section  110,  as  amended  providing  otherwise. 

If  the  vouchers  are  otherwise  correct  you  are  authorized  to  pay 
them. 


TEAVIL  AXXOWAVOS  OV  HIICKAmOI— VAYAL  BISBEYB  VOEOI. 

EnrolltHl  men  of  tlie  Navul  Reserve  Fore  e  in  enlisted  ratings  wtio  have  l>een  re- 
called to  active  duty  for  training  only  and  have  been  released  therefrom  are 
not  entitled  to  mileage  at  5  cents  per  mile  from  place  of  release  to  their 
actual  bona  fide  home  or  residence,  or.  place  of  original  muster  Into  service 
at  their  option,  as  provii1(Ml  by  the  net  of  February  28,  1918,  40  Stat,  1203, 
but  are  entitled  to  actual  traosportation  only. 

Beotsloa  by  Aislitaat  Comptroller  Voree,  Hay  7,  IMl: 

The  Auditor  for  the  Navy  Department  submits  for  approval,  dis- 
approval, or  modification  his  decision  of  April  23, 1921,  as  follows: 

^^I  have  to  report  for  approval,  disapproval,  or  modification  the 
f<^Owing  decision  construing?  certain  provisions  of  the  acts  of  Feb- 
ruao^  28,  1919,  40  Stat.,  120:i,  and  of  June  4,  1920,  41  Stat.,  815, 
with  reference  to  the  facts  presented  in  tlie  rlaini  of  Fnmklin  Fi. 
Burns,  seaman.  United  States  Naval  lieserve  Force,  now  pending  in 
this  office  for  settlement. 

Claimant  enrolled  May  1,  1917,  reported  for  active  duty  Sep- 
tember 27,  1917,  was  released  from  active  duty  June  4,  1919,  was 
again  recalled  to  active  duty  ip.  connection  with  the  Olympic  cruise 
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on  the  U.  S.  S.  Frfderick^  July  16,  1920,  and  was  released  therefrom 
on  October  15,  1920. 

*'  On  being  recalled  to  active  duty  with  the  Olympic  cruise  on  July 
15,  1920,  and  release  therefrom  on  October  15,  1920,  he  performea 
actual  travel  from  Berwin,  Pennsylvania,  to  navy  yard,  Philadelphia, 
Pennsylvania,  and  return,  but  was  not  furnished  transportation  for 
the  said  travel. 

"His  claim  is  for  reimbursement  of  amount  expended  for  trans- 

?>rtation  from  his  home  at  Berwin,  Pennsylvania,  to  the  navv  yard, 
hiladelphia,  Pennsylvania,  also  mileage  at  five  cents  per  mile  from 
the  navy  yard,  Philadelphia,  Pennsylvania,  to  his  home  at  Berwin, 
Pennsylvania,  upon  release  from  said  cruise. 

"The  act  of  February  28,  1919,  40  Stat.,  1203,  provides: 
"  *  S£C.  126.  That  an  enlisted  man  honorablv  discharged  from  the 
ArmT,  Navy,  or  Marine  Corps  since  November  eleyenth,  nineteen 
hnnared  ana  eighteen,  or  who  may  hereafter  be  honorably  dis- 
chiu:^d,  shall  receive  five  cents  per  mile  from  the  place  of  his  dis- 
charge to  his  actual  bona  fide  home  or  residence,  or  original  muster 
into  the  service,  at  his  option:  Provided^  That  for  sea  travel  on 
discharge,  transportation  and  subsistence  only  shall  be  furnished  to 
enlisted  men :  Provided,  That  naval  reeeryists  duly  enrolled  who  have 
been  honorably  released  from  active  service  since  November  eleventh, 
nineteen  hundred  and  eighteen,  or  who  may  hereafter  be  honorably 
released  from  active  service,  shall  be  entitled  likewise  to  receive 
mileage  as  aforesaid.* 
"The  act  of  June  4,  1920,  41  Stat,  815,  provides: 

"  '  BUBBAU  OiP  NAVIGATION. 

" '  TsANSPOKTATioN  AND  BEOiiTmNO. — *  *  *  transportation  of  * 
enlisted  men  of  the  Naval  Beserve  Force  to  and  from  duty  with  sub- 
sistence and  transfers  en  route,  or  cash  in  lieu  thereof;    *    *  V 

"The  naval  appropriation  acts  of  July  1,  1918,  40  Stat.,  704,  and 
July  11,  1919,  41  Stat..  131,  contain  the  same  provision  as  the  act  of 
June  4,  1920,  (quoted  above. 

"  The  question  presented  is  whether  claimant  is  coititled  to  receive 
five  cents  per  mile  from  the  navy  yard,  Philadelphia,  Pennsylvania, 
the  place  of  release  from  active  duty,  to  his  home  at  Berwin,  Penn- 
sylvania, as  provided  in  the  act  of  February  28,  1919.  mpra^  or 
whether  he  is  entitled  to  rash  in  lieu  of  transportation  and  transfers 
as  provided  in  the  act  of  June  4, 1920,  supra, 

*^The  seoond  para^^raph  of  the  letter  from  the  Chief  of  the  Bureau 
of  Navigation,  datea  April  5,  Ifl^l,  to  this  office,  reads  as  follows : 

" '  In  connection  with  the  case  of  the  above  named,  all  reservists 
who  made  the  cruise  on  the  U.  S.  S.  Frederick  were  recalled  to  active 
duty  for  training  by  the  commandants  of  their  naval  districts  upon 
their  own  request.' 

It  has  been  repeatedly  held  that  the  act  of  Febmary  28,  1919, 
ivpra^  is  applicable  to  enrolled  men  who  have  been  honorablv  re- 
leased from  active  duty  since  November  11,  1918.  See  26  (^omp. 
Dec,  169,  302,  and  878.  It  would  appear  that  this  law  was  intended 
to  cover  cases  where  the  enrolled  men  were  released  from  active  duty 
in  connection  with  actual  war  8ervioe,,and  not  from  active  duty  for 
training  purposes  only.  The  status  of  men  in  the  Naval  Beserve 
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Forrc  who  are  released  from  active  war  service  is  somewhat  dif- 
ferent from  tliose  released  from  active  duty  for  training  purposes, 
and  Uie  act  of  June  4,  1920,  41  Stat,  815,  would  appear  to  ooveir 
trayel  to  and  from  active  duty  for  trailing.  It  is  believed  that  Con- 
p:ress  did  not  intend  to  give  tne  men  in  the  Naval  Reserve  Force  the 
benefit  of  five  cents  per  mile  on  being  released  from  each  cruise  for 
training:  purposes. 

"  I  am  tlierefore  of  the  opinion  that  members  of  the  Naval  Re- 
serve Force  who  have  been  recalled  to  active  duty  for  training,  and 
have  been  released  therefrom,  are  not  entitled  to  mileage  at  five 
cents  per  mile  from  place  of  release  to  their  actual  bona  fide  homes  or 
residences,  or  orifjinal  muster  into  the  service  at  their  option  as  pro- 
vided in  the  act  of  Februarv  28,  1919,  40  Stat^  1203,  but  are  only 
entitled  to  actual  transportation." 

The  decision  of  the  auditor  requires  some  modification. 

1.  The  term  "members  of  the  Naval  Reserve  Force"  used  in  the 
last  paragraph  must  be  construed  to  include  only  enrolled  men  in 
enlisted  ratinp:s. 

2.  The  decision  further  recites  "  it  would  appear  tliat  this  law  was 
intended  to  cover  cases  where  the  enrolled  men  were  released  from 
active  duty  in  connection  with  actual  war  service."  The  laws  subse- 
quent to  the  act  of  Au'^ust  29.  191C,  39  Stat..  587,  under  which  tlu 
Naval  luserve  Force  was  established,  provide  for  an  active  duty  in 
the  Navy  in  time  of  peace,  other  than  for  training  duty  or  for  the 
maintenance  of  efficiency.  The  construction  presented  by  the  auditor 
does  not  involve  the  question  as  to  what  rights  in  the  matter  of  trans- 
portation or  travel  allowance  accrue  upon  i-elease  from  active  duty 
of  such  a  character.  That  an  approval  of  the  auditor's  construc- 
tion may  not,  however,  be  construed  as  setting  up  a  rule  that  travel 
allowance  is  payable  only  upon  release  from  war  service,  the  auditor^s 
construction  is  approved  that  travel  allowance  is  not  payable  upon 
release  from  active  duty  lor  training. 


pmoKonoH  or  postai  nonLOTBif . 

Postal  employees  who  served  as  tsubiititute  clerks  in  tlrst  or  second-class  post 
oneei  or  snbtdtnte  letter  carrlen  in  the  City  Delivefy  Service  prior  to 
tlietr  eatej  Into  tbe  Army,  Navy,  or  Marine  Omrpe  dnrtng  the  World  War, 

and  who  were  serving  as  regular  clerks  or  carriers  on  June  5,  1920,  under 
appointments  made  prior  to  that  time,  are  entitled  to  credit  for  such  sub- 
stitute service  rendered  prior  to  entry  into  tlie  Army,  Navy,  or  Marine 
Corps,  as  well  as  tbe  military,  nuval,  or  marine  service,  in  determiniug 
their  right  to  promotion  after  Jnne  6, 19S0,  in  accordance  with  provlsloDS 
of  the  act  of  March  1, 1921, 41  Stat,  USL 

Comptroller  Warwick  to  the  Poitmaster  General,  May  9,  ISSl; 

By  your  letter  dated  April  29,  received  in  this  ofBce  May  3,  ref- 
erence is  made  to  my  decisiou  of- April  12,  iU2i,  27  Comp.  Dec.,  887, 
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and  decision  is  requested  whether  an  employee  who  on  June  5,  1920, 
was  in  the  Postal  Service  as  a  regular  clerk  in  a  first  or  second-class 
post  office  or  as  a  regular  letter  carrier  in  the  City  Delivery  Service 
and  who  in  accordance  with  the  decision  of  April  12  is  entitled  to 
credit  for  time  served  in  the  military,  marine,  or  naval  service  of 
the  United  States  during  the  World  War  would  also  be  entitled  to 
credit  for  service  as  a  fittfastitute,  if  any,  prior  to  his  military,  marine, 
or  naval  service. 

Prior  to  the  enactment  of  the  act  of  March  1, 1921, 41  Stat,  1151, 
credit  for  such  substitute  service  could  not  be  allowed,  for  the  reason 
that  the  provision  in  the  act  of  June  5,  1920,  41  Stat.,  1049,  au- 
thorizing the  counting  of  substitute  service  when  substitute  clerks 
or  carriers  are  appointed  regular  clerks  or  carriers  on  or  after  June 
6, 1920,  does  not  authorize  the  counting  of  such  service  unless  there  is 
an  appointment  from  substitute  to  regular  on  or  after  June  5,  1920. 
In  this  connection  see  27  Comp.  Dec.,  10,  and  my  decision  to  you 
dated  November  4, 1920.  But  the  act  of  June  5,  1920,  was  amended 
by  the  act  of  March  1,  1921,  by  the  addition  of  a  proviso  whidi 
reads: 

Pr&oidedy  That  postal  employees  and  substitute  postal  emplo^^ees 
who  served  in  the  military,  marine  or  naval  service  of  the  United 
States  during  the  World  War  and  have  not  reached  the  maximum 

grade  of  salary  shall  receive  credit  for  all  time  served  in  the  military, 
marine  or  naval  service  on  the  basis  of  one  (hiy's  credit  of  ei<;ht 
hours  in  the  Postal  Service  for  each  day  served  in  the  military, 
marine  or  naval  service  and  be  promoted  to  the  grade  to  which  such 
postal  employee  or  substitute  postal  employee  would  have  progressed 
had  his  origmal  appointment  as  substitute  been  to  grade  one. 

It  is  noted  that  this  proviso  directs  that  each  employee  to  whom 
it  applies  shall  be  promoted  to  the  grade  to  which  he  would  have 
progressed  had  his  original  appointment  as  substitute  been  to  grade 
1."  To  give  full  force  and  effect 'to  this  direction  it  must  be  held 
that  in  detennining  the  grade  to  .which  such  employees  are  entitled 
to  be  promoted  after  June  5,  1920,  not  only  the  time  served  in  the 
military,  marine,  and  naval  service  during  the  World  War,  but  also 
service  as  a  substitute  prior  thereto  should  be  counted. 

Answering  your  question  specifically  I  have  to  advise  that  in  the 
case  of  an  employee  who  served  as  a  substitute  clerk  in  a  first  or 
second-class  post  office  or  a  substitute  letter  carrier  in  tiie  City 
Delivery  Service  and  thereafter  served  in  the  Army,  Navy,  or  Marine 
Corps  in  the  World  War. and  who  was  appointed  a  regular  clerk 
or  carrier  before  June  5,  1920,  and  was  still  serving  under  said 
appointment  on  June  5,  1920,  the  substitute  service,  as  well  as  the 
military,  naval,  or  marine  service,  should  be  counted  in  detennining 
his  right  to  promotion  after  June  5,  1920. 
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COVt&ACTS— EFVECT  07  P&OPOSALS  NOT  A  f  AJLT  01  CONT&ACT. 

The  mere  flllns  of  a  proposnl  or  other  papers  with  a  formal  contract  doos  not 
make  the  proposal  or  other  papors  a  part  of  the  contract  so  as  to  change 
or  supplement  the  clear  and  unambiguous  terms  thereof,  but  the  proposal 
and  other  papers  must  be  expressly  Incorporated  Into  or  made  a  part  of 
tb%  oontniet  In  torms  so  clear  ae  to  leave  no  room  for  donbt  that  radi 
was  the  Intention  of  the  parties,  in  order  that  they  may  be  effiectlTe  to 
modify  or  supplement  the  proyidons  of  the  eontracL 

Seeliloa  hy  OomptroUer  Warwiek,  May  10,  Ittl: 

The  Packard  Motor  Car  Co.  applied  April  24,  1921,  for  a  recon- 
sideration of  my  decision  of  October  4,  1920,  27  Comp.  Dec.,  320, 
affirming  the  action  of  the  Auditor  for  the  War  Department  in  witii* 
holding  payment  of  $9,351.52,  being  the  amount  found  due  on  ac- 
count of  automobile  parts,  supplies,  etc,  furnished  under  various 
contracts  and  orders. 

Payment  of  the  amount  claimed  was  withheld  because  of  over- 
payments made  to  claimant  under  contract  dated  July  27,  1917,  on 
account  of  the  8  per  cent  sales  tax  imposed  under  section  600,  Title 
VI,  of  the  act  of  October  8, 1917, 40  Stat,  816;  and  the  sole  question 
at  issue  is  whether  under  the  terms  of  the  contract  of  July  27, 1917, 
the  Government  undertook  to  reimburse  the  contractor  for  the 
amount  of  said  tax  as  a  part  of  the  purchase  price. 

As  the  basis  for  its  contention  that  the  Government  did  undertake 
to  reimburse  the  amount  of  the  tax,  claimant  refers  to  certain  sched- 
ules which  constituted  a  part  of  its  original  proposal.  These  sched- 
ules and  the  "notes"  made  applicable  thereto,  which  contained  the 
stipulation  with  reference  to  tiie  tax^  are  set  forth  in  the  decision  of 
October  4, 1920,  and  need  not  be  repeated  here.  These  schedules  are 
referred  to  in  the  contract  as  bdng  *'on  file  in  the  office  of  depot 
quartermaster,  Chicago,  III." 

Since  the  decision  of  October  4, 1920,  was  rendered  said  schedules, 
at  the  request  of  the  claimant,  have  been  filed  in  the  office  of  the 
Auditor  for  the  War  Department,  and  claimant  submits  that  in  view 
of  this  fact  the  situation  presented  at  this  time  is  a  different  situa- 
tion from  the  one  before  this  office  at  the  time  the  decision  was 
rendered,  but  since  the  schedules  were  not  attached  to  and  expressly 
made  a  part  of  the  formal  contract  the  fact  that  they  are  now  on 
file  in  the  auditor's  oirice  is  not  material.  '  Neither  would  it  have  been 
material  if  they  had  been  filed  in  the  auditor's  office  at  the  time  the 
forriKil  contract  was  filed. 

The  existence  and  context  of  the  schedules  and  the  "notes"  ap- 
plicable thereto  and  that  they  formed  a  part  of  claimant's  proposal 
or  bid  were  known  to  this  office  and  received  due  consideration  at 
tlie  time  the  decision  of  October  4, 1920,  was  rendered. 

8B808*-^>— vol.  27  61 
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While  the  fact  that  the  schedules  were  not  filed  with  the  contract 
in  the  auditor's  office  was  referred  to  in  the  decision,  yet  the  decision 
did  not  turn  on  that  point.  With  reference  to  the  contention  then 
made  that  the  contractor  was  not  responsihle  for  the  filincr  of  the 
papers,  that  point  was  conceded,  but  it  was  said  that it  was  the  duty 
of  the  contractor  before  signing  said  formal  contract  to  see  that  all 
the  terms  agreed  upon  were  clearly  set  forth  therein  or  in  papers 
attached  thereto  and  specifically  made  a  part  thereof."  The  require- 
ments of  section  3744,  Revised  Statutes,  are  as  applicable  to  the  con- 
tractor as  to  the  Government  officer. 

The  mere  fact  that  a  proposal  or  other  paper  is  filed  with  a  formal 
contract  does  not  make  it  a  part  thereof.  When  the  terms  of  the 
formal  contract  are  clear  and  unambiguous,  as  in  the  case  now  under 
consideration,  they  can  not  be  changed  or  supplemented  by  the  pro- 
posal or  any  other  paj)er  unless  such  proposal  or  other  paper  is 
expressly  incorporated  into  or  made  a  part  of  the  contract  in  terms 
so  clear  as  to  leave  no  room  for  doubt  that  such  was  the  intention  of 
the  parties. 

Nowhere  in  this  contract  is  it  provided  that  the  proposal,  schedules, 
or  notes  containing  the  tax  stipulation  are  to  be  incorporated  into 
or  made  a  part  of  the  contract. 

If  in  the  ca.se  here  presented  the  formal  contract  had  made  no 
mention  of  tlie  price  but  had  merely  provided  for  the  furnishing  of 
**300  class  B  motor-truck  chasses,  in  accordance  with  contractor's 
schedule  L,  on  file  in  the  office  of  Depot  Quartermaster,  Chicago, 
111,"  thus  making  it  necessary  to  resort  to  the  schedules  to  determine 
the  price,  then  there  would  be  ground  for  the  contention  that  the 
paragraph  with  reference  to  tax,  in  tlie  notes  attached  to  and  made 
applicable  to  the  schedules  in  wliich  the  price  was  stated,  .should  be 
considered  in  determining  the  price.  But  such  is  not  the  situation 
here.  A  reference  to  the  provisions  of  the  formal  contract  as  set 
forth  in  the  decision  of  October  4,  1920,  will  show  that  the  prices 
could  not  well  be  more  specifically  and  definitely  fixed  than  therein. 
The  language  is  that  "contractor  shall  receive  the  prices  as  specified 
below"  and  below,  after  a  description  of  the  chasses,  the  price  is 
fpecified  as  follows: 

"All  at  a  price  of  $2,803.81  each  net,  delivered  f.  o.  b.  cars,  Detroit, 

Michigan." 

If  the  stipulation  with  reference  to  the  tax  is  to  be  regarded  not 
as  a  part  of  the  price,  but  as  a  separate  covenant  on  the  part  of  the 
Government,  it  would  have  no  force  or  efi'ect  even  if  set  out  in  full 
in  the  formal  contract,  for  the  reason  that  it  is  not  within  the  power 
or  jurisdiction  of  any  contracting  officer  of  the  War  Department 
to  obligate  the  United  States  to  pay  or  remit  a  tax. 
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The  cases  cited  in  claimant's  brief  relative  to  the  rule  for  deter- 
mining what  constitutes  a  contract  in  writing  within  the  meaning 
of  the  statute  of  frauds  have  no  application  here  because  in  this 
case  there  is  beyond  question  a  legal h'  binding  contract,  reduced  to 
writing,  and  properly  signed.  What  the  claimant  is  really  con- 
tending for  in  this  case  is  that  the  plain  terms  of  the  formal  con- 
tract should  be  amended,  modified,  or  supplemented  by  a  provision 
in  a  paper  whic  h  is  not  expressly  and  in  plain  terms  incorporated 
into  or  made  a  part  of  said  contract. 

T  have  given  earnest  consideration  to  the  brief  submitted  in  sup- 
port of  the  re(]uest.  for  a  reconsideration  of  this  case  and  to  the  oral 
argument  presented  by  counsel  for  claimant,  but  I  can  find  no  legal 
justification  for  reversing  my  former  action  in  the  matter.  See  26 
Comp.  Dec,  692 ;  27  id.,  320. 

TmUVATZOV  OF  OOXFUUO&T-tlEYXOS  XMXIITIIIHTB  ZS  TKB  ABUT.  . 

Within  tbe  meaning  of  tbe  saving  clauM  of  ieetton  4b  ottbe  Army  reorganlza- 
tfon  act  of  Jmie  6»  41  Stat,  702,  proTidlng  "that  nothing  In  tbla 
Mction  ahall  operate  to  redooe  tbe  pay  which  any  enlisted  man  la  now 

receiving  during  his  ctirrent  enlistment  anrl  whllo  he  holds  his  preaCOt 
grade,"  the  "current  enlistment"  of  an  enlisted  man  entering  the  enliat- 
ooent  held  on  June  5,  1020,  under  compulsory-service  laws  by  selectiTO 
draft  or  otherwise,  will  extend  up  to  and  indading  July  2,  1021,  if  not 
MODor  terminated,  wtieh  is  foor  months  after  Mardi  8,  liMBl,  the  date  fixed 
aa  tiw  termlnatioD  of  the  war  emergency  by  Joint  reaolntion  of  March  8, 
1921,  41  Stat,  1860,  that  being  the  limit  of  time  for  which  provisions 
authorizing  compulsory  service  v^ere  to  remain  efCectiTe,  aa  provided  by  tbe 
act  of  June  15,  1917,  40  Stat..  217. 

Assistant  OomptroUer  Tone  to  Oapt  W.  S.  Waagh,  Vaittd  Statet  Army,  Xaj  10, 

.  1921: 

By  letter  dated  April  29,  1921,  you  have  submitted  voucher  and 
other  papers  in  the  case  of  Walter  C.  Wolf  who  was  drafted  October 
6, 1917;  continued  in  service  in  compliance  with  his  request;  held  the 
grade  of  master  engineer,  junior  grade,  on  and  prior  to  June  4.  1920; 
and  placed  in  the  second  grade  as  technical  sergeant  under  the  pro- 
visioiUB  of  sections  4b  of  the  act  of  June  4,  1020,  41  Stat.,  761. 

You  request  decision  of  the  (juestion  whether  under  the  saving 
clause  in  said  section  4b  you  are  authorized  to  pay  said  Walter  C. 
Wolf,  $43.20,  being  difference  of  pay  for  months  of  March  and  April, 
1921,  between  tlie  rate  ^'^.'i.SO  per  month  which  he  was  entitled  to  and 
received  under  section  4  of  the  act  of  May  18,  1920,  on  and  before 
Jtine  4,  1920,  as  master  engineer,  junior  grade,  serving  in  first  enlist- 
ment period,  and  the  rate  of  $G:3.G0  per  month,  which  is  the  pay 
effective  from  July  1,  1920,  of  a  technical  sergeant  of  less  than  five 
years  of  aervioe. 
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Section  2  of  the  act  of  May  18,  1917,  40  Stat.,  78,  under  which  he 
entered  the  service  by  draft,  provides: 

"  and  those  drafted  shall  be  reqiiirod  to  serve  for  the  period  of  the 
existing  emergency  unless  sooner  discharged." 

Section  4  of  the  act  of  June  15,  1917,  40  Stat.,  217,  provides  that 
the  service  of  all  persons  selected  by  draft,  under  the  provisions  of 
the  act  of  May  18,  1917,  shall  be  for  the  period  of  the  war,  unless 
sooner  terminated  by  discharge  or  otherwise,  and  further  provides : 

Whenever  said  war  shall  cease  by  the  conclusion  of  peace  be- 
tween the  United  States  and  its  enemies  in  the  present  war,  the 
President  shall  so  declare  by  a  public  proclamation  to  that  effect,  and 
within  four  months  after  the  date  of  said  proclamation  *  •  *, 
the  provisions  of  said  Act,  in  so  far  as  they  authorize  compulsory 
service  by  selective  draft  or  otherwise,  shall  cease  to  be  of  force  and 
effect" 

Soon  after  iTbvember  11, 1918,  orders  were  issued  by  the  War  De- 
partment for  the  reduction  of  the  Army  by  reason  of  dose  of  hos- 
tilities. War  Department  Circular  No.  252,  dated  May  14,  1919, 
relates  principally  to  the  transfer  of  enlisted  men  to  demobilisation 
centers  for  discharge.  Paragraph  18  of  said  circular  is  as  follows: 

^18.  Men  desiring  to  remain  temporarily  in  the  service  may  be 
transferred  without  loss  of  ^de  to  unassigned  in  the  arm  or  corps 
to  which  they  belong  and  will  be  attached  as  extra  membm  to  per- 
manent camp  oiganizations." 

On  September  4,  1919,  Walter  G.  Wolf,  then  master  engineer, 
junior  grade,  attached  to  Headquarters  Detachment,  5tfa  Regiment  of 
Engineers,  at  Camp  A.  A.  Humphreys,  Vs.,  expressed  a  desire  to 
remain  temporarily  in  the  service  in  a  oonununication  over  h^  signa- 
ture to  his  commanding  officer,  as  follows : 

'^In  compliance  with  *  *  *  par.  1,  Memorandum  from  Head-  ' 
quarters  5tn  Engineers,  dated  Sept.  3,  1919,  the  undersigned  states 
tnat  he  wishes  to  remain  temporarily  in  the  service.'' 

Under  the  provisions  of  War  Department  General  Orders,  No.  3^ 
dated  June  19, 1920,  he  was  placed  in  the  second  grade  as  ''technical 
sergeant,"  which  in  assimilation  is  the  grade  of  master  engineer, 
junior  grade,  which  he  held  on  June  4, 1920.  This  was  not  a  change 
of  grade  wiliiin  the  meaning  of  the  saving  clause,  and  the  action  by 
direction  of  the  Ptesident  in  placing  him  in  said  grade  did  not  oper- 
ate to  reduce  the  pay  of  $85.20  per  month,  which  he  was  receiving  on 
June  4, 1920. 

The  joint  resolution  of  March  8, 1921, 41  Stat,  1359,  provides: 

*'  That  in  the  interpretation  of  any  provision  relating  to  the  dura- 
tion or  date  of  the  termination  of  the  present  war  or  of  the  present  or 

existing  emergency,  *  *  *  in  any  Acts  of  Cong^ress,  joint  rosnln- 
tions,  or  proclamations  of  the  l^resident  containing  provisions  con- 
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tingent  upon  the  duration  or  the  date  of  the  termination  of  such  war 
or  of  such  present  or  existing  emergency,  the  date  when  this  resolution 
becomes  effective  shall  he  construed  and  treated  as  the  date  of  the 
termination  of  the  wur  or  of  the  present  or  existing  emergency,  not- 
withstanding any  provision  in  any  Act  of  Congress  or  joint  resolution 
providing  an^  wisr  mode  of  determining  the  date  of  soefa  termina- 

A  date  not  later  than  July  2, 1921,  is  within  four  months  after  ^ 
the  date  of  this  joint  resolution,  which  interprets  the  provisions  of 
section  4  of  the  act  of  June  15, 1917,  contingent  upon  the  duration  of 
the  date  of  the  termination  of  the  late  war  or  emergency.  This 
interpretation  must  he  accepted  as  being  paramount  to  and  in  place  of 

any  other  mode  of  determining  the  date  of  such  termination." 

Claimant's  *^  current  enlistment"  within  the  meaning  of  section  4b 
will  extend  up  to  and  including  July  2,  1921,  if  it  be  not  sooner 
terminated. 

Payment  of  the  Toucher,  if  otherwise  correct^  is  authorized. 


BV&IAL  SZPESBSS—ACCEPISS  APFLICAiriS  VOB  SNLISIMSKT  m  THS 

AB.MT. 

A  person  accepted  for  enlistment  in  the  Army  nt  o  general  recruiting  station 
who  was  accidentally  icilled  wiiile  being  returned  to  suoli  station  after  liav- 
ing  been  rejected  for  euliutuieut  on  lioal  examination  at  Army  camp,  was 
an  ''aooepted  appUcant  for  eDllstment  **  at  the  tbne  of  his  death,  within 
the  mesnins  of  the  act  of  June  6»  1820, 41  Stat,  806,  and  Army  Begolatloiii^ 
proTldlng  for  harlal  eaQienees  and  traiupwtatioii  of  ranaliia. 

AMlsteat  Comptroller  Voree  to  XeJ.  T.  J.  Baker,  vaited  Itetet  Anay,  Key  It, 

laai: 

By  indorsement  of  the  Chief  of  Finance,  dated  April  26, 1921, 1 
have  your  request  for  decision  of  the  question,  whether  a  payment 
aggregating  $80  may  be  made  for  a  casket  and  the  embalming  and 
transportation  to  his  home  of  the  remains  of  Eirby  S.  Saunders,  who 
had  made  application  and  had  been  accepted  for  enlistment  by  the 
general  recruiting  station  at  THlmington,  N.  C,  and  had  been  sent  to 
Camp  Bragg,  N.  C,  lor  final  examination  and  enlistment,  but  who 
was  r^ected  on  final  examination  and  was  accidentally  killed  De- 
cember 15,  1920,  by  falling  under  a  Gownment  motor  truck  in 
which  the  deceased  and  a  number  of  other  recruits  were  being  trans- 
ported from  Camp  Bragg  to  the  railroad  station  in  order  that  he 
might  be  returned  on  transportation  furnished  by  the  Oovemment 
to  his  home. 

The  controlling  statute,  the  act  of  June  5, 1920, 41  Stat,  895,  pro- 
yided,  in  part: 

**For  the  interment  ♦  •  •  of  the  remains  of  officers,  cadets. 
United  States  Military  Academy,  including  acting  assistant  sur- 
geons and  enlisted  men  in  active  service,  and  accepted  applicants  for 
enlistment  *  *  V 
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Paragraphs  840  to  877,  Army  Regulations,  19X3-1917,  prescribe 
the  general  duties  of  recruiting  officers,  the  physical,  mental,  and 
moral  requirements  of  accepted  applicants  for  enlistment,  and  para- 
graph 867,  so  far  as  material  to  the  question  presented,  reads: 

^'867.  Upon  the  arrival  at  a  recruiting  depot  of  an  accepted  ap- 

plicant  for  enlistment  he  will  be  examined  and  enlisted  or  rejected 
with  the  least  practicable  dclny    *    *  * 

"Accepted  applicants  for  enlistment  who  are  found  unfit  for  service 
on  final  examination  at  recruiting  depots  will  be  regarded  as  re- 
maining under  military  observation  until  they  have  been  returned 
to  the  recruiting  stations  at  which  the^  were  accepted,  or  until  they 
should  have  amved  at  those  stations  after  having  been  forwarded  for 
them.** 

An  accepted  applicant  for  enlistment  is  an  applicant  who  has  been 
found  by  the  general  recruiting  station  to  have  the  apparent  physicml, 
mental,  and  moral  qualifications  for  enlisted  service  in  the  Army  and 
who  has  not,  as  yet,  been  finally  examined  and  found  disqualified, 
or  qualified  and  enlisted,  by  either  the  general  recruit  depot  or 
recruit  depot  post  to  which  an  accepted  applicant  is  required  to  be 
sent  If  the  accepted  applicant  is  found  disqualified  for  enlistment 
on  the  final  examination,  he  is  sent  back,  at  Government  expense 
and  under  military  observation,  to  the  general  recruiting  station 
at  which  he  was  accepted  Saunders  had  been  accepted  by  the  gen- 
eral recruiting  station  and  had  been  rejected  on  final  examination 
by  the  recruit  depot  and  was  returning  without  loss  of  time  to  the 
place  at  which  accepted  when  he  was  accidentally  killed. 

The  term  accepted  applicant  for  enlistment"  was  adopted  for 
insertion  in  the  appropriation  act  from  the  Army  Regulations 
quoted,  and  in  the  construction  of  the  statute  the  term  should  be 
'  given  tlie  same  meaning  that  it  has  in  the  regulations.  The  deceased 
was  an  ^accepted  applicant  for  enlistment"  under  the  regulations 
from  the  time  of  his  tentative  acceptance  by  the  recruiting  ofiioer 
and  his  forwarding  to  the  recruit  depot  post  until  his  actual  en- 
listment in  the  Army  or  his  final  rejection  and  return  to  the  recruit- 
ing station  at  which  he  was  tentatively  accepted. 

Payment  of  the  voucher,  if  otherwise  proper,  is  authorized. 


PKIVATE  P&OFEKTY  LOST  IN  THE  MILITARY  SERVICE. 

The  final  and  conclusive  jurisdiction  of  nil  cliiims  for  loss  or  «1('st motion  of 
privato  property  in  tlio  inllitary  stTvico  since  April  r>,  1917,  conferro<l  on 
(lie  S.  c  rotary  of  War  by  the  net  of  March  4,  lUUl,  41  Stat.,  1430.  is  limited 
to  <lcteru]i nation  of  the  amount  of  damage  or  the  value  of  property  lost 
or  destroyed  and  what  articles  are  reasonable,  nsefnl,  necessary,  and  iiropcr 
In  the  military  service.  The  stntate  has  not  relieved  disbursing  officers 
and  accounting  officers  of  the  Trcnsnry  of  the  dtity  of  dctprmining  all 
questions  as  to  the  time  and  cause  of  the  loss,  damage,  or  destruction  and 
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the  existence  of  all  other  condltloos  necessary  to  bring  the  claims  within 

the  statiitt',  juul  nnlp&s  all  facts  necessary  to  such  determination  are  pre- 
sentcil,  thoHv  uilict  rs  are  not  authorized  tinder  the  law  to  make  pa^menta 
or  to  allow  cro<lit  therefor. 

Oomptroller  Warwick  to  the  Secretary  of  War,  May  12,  19S1: 
I  have  your  letter  dated  April  20, 1921,  reading  as  follows: 

"1.  Enclosed  herewith  is  voucher  stated  in  amount  of  $8,567.42 
covering  25  claims  of  officers,  enlisted  men.  and  Army  nurses  for 
propertj'  lost  in  the  military  service  as  covered  by  attached  schedule 
carrying  certilicate  signed  by  tlie  Assistant  Secretary  of  War  show- 
ing Ihe  determination  of  these  claims  under  the  act  of  Congress  ap- 
proved March  4th,  1921.  This  voucher  is  submitted  with  request  for 
an  advance  decision  as  to  authority  for  payment  upon  the  basis  of 
the  oriofinal  schedule  att  adietl,  list  of  aridresses  of  the  claimants  and 
letter  of  tranMuittul  for  paviiu  nt  by  the  chief  of  finance. 

"  2.  This  request  for  decision  is  made  in  view  of  the  fact  that  this 
18  the  first  payment  submitted  under  the  act  of  Congress  above  re- 
ferred to,  and  there  are  numerous  claims  of  this  character  pending 
for  settlement,,  and  it  is  desired  to  expedite  as  much  as  possible  their 

Kyment,  as  in  any  have  been  long  delayed,  entailing  considerable 
rdship  upon  tlie  claimants. 

"It  is  my  opinion  tiiat  payment  of  tliis  voucher  is  proper  upon 
the  evidence  submitted,  as  it  is  certified  that  these  claims  of  the  indi- 
viduals listed  on  the  schedule  were  for  private  property  lost  in  the 
military  service  and  that  I  have  consiaered  them  and  determined 


"4.  The  rec^uiring  of  additional  supporting  papers  to  an  audit  of 
the  voucher  could  only  be  upon  the  theory  that  under  the  act  referred 
to  I  could  determine  only  the  amount,  and  that  my  determination 
upon  the  facts,  as  to  whether  the  circumstances  of  the  loss  brought 

the  claim  within  one  of  the  special  conditions  of  the  act,  was  review- 
able by  the  accountin^r  otlicers.  Such  a  theory  would  preclude  the 
payment  of  any  such  claim  by  a  disbursing  officer  even  though  all 
the  supporting  papers  in  connection  with  it  were  furnished  him,  as 
he  oomo  never  teU  when  a  different  opinion  might  be  held  by  the 
reviewing  authority,  as  the  matter  is  one  of  the  construing  of  the 
net  and  tlio  application  of  same  to  varying  circumstances  and 
-whether  the  individual  claim  is  allowable  or  not  would  be  determined 
necessarily  by  individual  opinion. 

5.  In  all  of  the  matters  determined  by  me  under  this  act  a  claim 
is  filed  and  thorough  investigation  is  made  of  the  facts' and  circum- 
stances of  the  loss.  These  investigations  in  most  cases  necessitate  a 
great  volume  of  correspondence  and  the  procuring  of  many  records, 
and  in  the  majority  of  cases  the  files  are  most  voluminous.  The  facts 
developed  are  carefully  considered  to  determine  whether  the  loss 
was  one  whose  circumstances  and  date  bring  it  within  the  provisions 
of  the  act  referred  tOj  and  in  those  cases  where  I  am  of  the  opinion 
that  it  does  fall  within  the  act  I  so  decide  and  determine  the  value 
of  the  articles  and  their  necessity  to  e  owned  and  nscfl  by  the  claim- 
ant in  the  military  service  and  approve  the  claim  in  a  definite 
amount,  and  the  action  taken  is  certified  to. 
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"6.  The  act  in  question  provides  for  payment  by  disbursing  officers 
upon  my  determination;  and  if  the  construction  should  be  placed 
tliereon  that  my  action  in  determininfi;  and  allowinj^  a  certain  amount 
is  subject  to  review  of  the  accounting  officers  of  the  Treasury,  it 
would  necessitate  the  submission  to  you,  for  advance  decision,  every 
Toucher  received  accompanied  by  a  full  record  of  investigation,  as 
the  act  does  not  authorize  settlement  to  be  made  by  the  Auditor  for 
the  War  Department  of  any  such  claim. 

"  7.  If  you  are  of  the  opinion  that  the  certificate  furnished  the  dis- 
bursing officer  should  be  amplified  by  the  statement  of  additional 
facts  such  a  procedure  can  be  instituted. 

8.  This  request  for  decision  upon  the  voucher  submitted  is  made 
in  view  of  the  fact  that  your  decision  of  March  23rd,  1921,  does  not 
appear  to  cover  the  question  herein  raised  of  my  authority  to  deter- 
mine whether  or  not  under  the  facts  presented  the  claim  is  one  fall- 
ing within  the  provisions  of  the  act. 

The  act  of  March  4,  1921,  41  Stat.,  1439,  provides  for  the  payment 
from  the  appropriation  therein  made  of  the  value  of  certain  articles 
of  pi  i\:ite  piopert}^  belonging  to  officers,  enlisted  men,  and  moinlicrs 
of  the  Nurse  Corps  (female)  of  the  Army  when  such  property  has 
been  lost,  damaged,  or  destroyed,  subsequent  to  April  5.  1917,  under 
four  sets  of  circumstances  stated  at  length  in  the  act.  It  is  only  as 
to  claims  coming  within  the  limitations  of  the  act  that  the  Secretary 
of  War  is  authorized  and  directed  to  examine  into,  ascertain,  and 
determine  the  value  of  the  property  lost,  damaged,  or  destroj^ed,  and 
which  disbursing  officers  of  the  Army  are  authorized  to  pay.  His 
determination  is  made  final  and  conclusive  under  this  law  only  with 
reference  to  the  amount  of  the  damage  or  the  value  of  property  lost 
or  destroyed  and  as  to  what  articles  are  reasonable,  useful,  ne<  essary, 
and  proper,  etc.  All  questions  as  to  the  time  and  cause  of  the  loss, 
damage,  or  destruction  and  the  existence  of  the  conditions  necessary 
to  hrinir  the  claim  within  the  statute  are  for  determination  bv  the  dis- 
bursing  officer  from  the  facts  and  evidence  presented  to  him:  and  all 
such  facts  and  evidence  should  accompany  his  accounts  when  pre- 
sented to  the  auditor  for  settlement. 

The  fact  that  the  files  in  some  of  these  cases  may  be  voluminous 
would  appear  to  be  no  good  reason  for  withholding  them  from  the 
auditor,  as  they  would  require  no  more  space  in  his  office  than  in  the 
War  Department.  But  be  that  as  it  may,  the  statute  has  not  relieved 
the  disbursing  officers  and  the  accounting  officers  of  tlie  Treasury  of 
the  duty  of  determining  the  legality  of  payments  under  the  provi- 
sion in  question,  and  unless  all  facts  necessary  to  such  determination 
arc  presented  they  are  not  autliorized  under  the  law  to  make  pay- 
ment or  to  allow  credit  respectively. 

There  is,  of  course,  no  objection  to  your  indicating  your  findings 
and  determination  on  a  "schedule "  listing  the  claims  and  the  amount 
you  have  found  due  each  of  the  claimants,  but  credit  can  not  be  al- 
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lowed  the  disbursing  officer  unless  that  schedule  is  supported  by 
original  claim  papers  setting  forth  all  jurisdictional  facts  necessary 
to  show  that  the  claim  allowed  and  paid  is  one  coming  within  the  act, 
and  also,  if  it  was  one  of  a  class  of  claims  formerly  covert d  by  the 
act  of  July  9, 1918,  40  Stat.,  880,  that  it  has  not  been  finally  deter- 
mined by  the  accounting  officers  under  that  act  27  Comp.  Dec,  822. 

PBIVATS  PBOPE&TT  I08T  ZH  THE  VAVAL  SSBVZCS. 

Where  It  is  shown  that  the  amounts  of  claims  for  loss  of  private  property  in 
the  naval  service,  properly  within  the  provisions  of  \ho  net  <»f  f>(  toher  6, 
1917,  40  Stnt.,  3S9,  have  been  determined  by  naval  ollicers  dcs  ^nuted  for 
that  purpose,  and  vouchers  on  forms  prescribed  by  the  Coujptioller  of  the 
Treasoi7  are  properly  certified  as  the  act  requires  and  paid  by  dirimrsiug 
offlcers.  the  aoconnting  officers  of  the  Treasury  are  Justified  in  allowlns 
credit  for  the  amounts  thos  determined  in  settlement  of  accounts  of  dis- 
buraing  oflloera 

Seddon  hj  Oonptfeller  Wsrwlek,  Hay  19,  IMl; 

The  Auditor  for  the  Navy  Department  submits  for  approval,  dis- 
approval, or  modification  his  decision  of  April  4, 1921,  as  follows : 

have  to  report  for  approval,  disapproval,  or  modification 
the  following  decision  construmg  the  act  of  October  6, 1917, 40  Stat., 

389,  in  connection  with  payments  appearinnr  in  the  account  of  Cap- 
tain J.  H.  Merriam,  supply  Corps,  Navy  Dislmrsinir  Ofllce,  Washing- 
ton, D.  C,  for  the  first  quarter  U)19.  now  iK'foiL'  this  ollice  for  audit. 

"  Public  bills  Nos.  22748,  3G3S2,  and  45723  in  said  account  cover 
reimbursements  to  Lieutenants^  Junior  Grade,  Thomas  P.  Lovelace 
and  J.  R.  Roil,  United  States  Naval  Reserve  Force,  and  Assistant 
Surgeon  N.  C,  Rubinsky,  United  States  Na\n>%  for  personal  property 
lost  in  the  naval  service.  Each  officer  suhmitted  a  schedule  of  his 
losses,  sworn  to  as  recjiiired  by  law,  f^ivin«r  the  orij^^inal  purchase 
price  of  each  article  and  its  value  at  date  of  loss.  In  iixing  the  valu- 
ation at  date  of  loss  the  officers  have  evidently  made  an  allowance  for 
deterioration,  varying  according  to  length  of  time  such  articles  have 
been  in  use,  and  the  original  purchase  jjrice  reduced  accordingly. 
The  Chief  of  the  Bureau  of  Navipition,  in  acting?  on  the  claims  in 
connection  with  items  for  uniform  clothin*^.  has  apparently  ifrnored 
the  officers'  valuation  at  date  of  loss,  and  fixed  amounts  much  in 
excess  of  that  daimed  hy  them,  in  one  instance  the  bureau  has  doubled 
the  value  of  an  article  at  date  of  loss. 

"  The  act  of  October  6, 1917,  40  Stat.,  389,  provides : 
"  '  That  the  PaymasterTioiieral  of  the  Navy  be.  and  he  is  hereby,  au- 
thorized and  directed  to  reimbui-se  such  ofricers,  enlisted  men,  and 
others  in  the  naval  service  of  the  United  States  as  may  have  suffered, 
or  may  hereafter  suffer,  loss  or  destruction  of  or  damage  to  their  per- 
sonal property  and  effects  in  the  naval  service  due  to  the  operations  of 
war  or  by  shipwreck  or  other  marine  disaster  when  such  loss,  destruc- 
tion, or  damage  was  without  fault  or  neirlifrenre  on  the  part  of  the 
claimant,  *  *  *.  And  tlie  liability  of  the  Government  under  this 
Act  shall  be  limited  to  such  articles  of  personal  property  as  the  Chief 
of  the  Bureau  of  Navigation  of  the  Navy  Department,  with  reference 
to  the  personnel  of  the  r^avy,  *  *  *  in  his  oiscretion,  shall  decide  to. 
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be  reasonable,  useful,  and  proper  for  such  officer,  enlisted  man,  or  other 
person  while  en^^aged  in  the  public  service  in  line  of  duty,  and  the  cer- 
tilicate  of  said  chief  of  bureau  *  •  •  shall  be  suliicient  voucher  for 
and  shall  be  final  as  to  all  matters  necessary  to  the  establishment  and 
paipnent  or  settlement  of  any  claim  filed  hereunder ;  *  *  *  That  all 
claimants  under  this  Act  shall  be  required  to  submit  their  claims  in 
writing  and  under  oath  to  the  said  Chief  of  the  Bureau  of  Navigation 
*  *  *.  That  reimbursement  for  loss,  destruction,  or  damage  sus- 
tained and  determined  as  herein  provided  shall  be  made  in  kind  for 
such  articles  as  are  customarily  issued  to  the  service  and  shall  be  made 
in  money  for  other  articles  at  the  valuation  thereof  at  the  time  of 
their  loss,  destruction,  or  damage :    *  * 

"  Authority  is  given  the  Chief  of  the  Bureau  of  Navigation  to  de- 
cide ail  matters  necessary  to  the  establishment  and  payment  of  claims 
coming  within  the  provisions  of  the  act,  and  as  the  determination  of 
the  value  of  the  articles  at  date  of  loss  is  one  of  the  matters  necessary 
to  the  establishment  of  a  claim,  I  am  of  the  opinion  that  the  valuation 
certified  by  the  Chief  of  the  Bureau  of  Navigation  is  binding  on  the 
accounting  officers  of  the  Treasury  Departments" 

Submitted  with  the  auditor's  decision  are  three  voudiers  on  which 
claims  under  the  act  in  question  have  been  paid  by  a  didl>ursing  officer. 
Among  the  items  claimed  are  the  following,  the  amount  in  the  last 
column  indicating  what  was  allowed  by  the  Chief  of  the  Bureau  of 
Navigation  and  paid: 


No. 

2 
2 
1 
5 
14 
M 

o 

^ 

4 
1 
14 
1 
1 
1 

9 

i 

4 

1 

1 

14 
1 
3 
10 
10 
1 
1 
2 

3 
1 
2 
6 
3 


Article. 


Suits,  service  

Suits,  service  

Uniform  coat  -....^ 

Pairs  .shoes  

Undordrawers  

T'ndcrshirts. .  >  

Leiithor  HuiU  ascs  

Shoulder  straps  

Pocket  knife   

Pairs  cuffs  

Flannel  muffler  

Pair  rubber  plippers  . 
Pair  bedro<im  slippers. 

Flannel  shirta  

Clothea  bnifih  

Suit.'<  pajamas  

Pair  leppings  

Leather  money  belt. . . 

Collars  

Oilskin  coat  , 

Silk  shirts  

Shirts  

Pairs  aoclcB.  

Overcoat  , 

Suit  uniform  

Suits  uniform  , 


Purcbss«  price.  <  Time  in  use. 


Suits  uniform,  white. 

Bath  robe  

Pairs  shoes...  

Suite  underwear  

Suits,  pajamas  , 


$55.  00  ea 

fir).oo  " 

60.00  " 

G.OO  " 

2  .50  " 

2.50  " 
13.00 

2.00  " 

3.50  " 
.30 

.3.00  " 

1.00 

3.50 

G.OO 

1. 25 

4.00 

1.50 

3.00 
.15 

3.00 

8.00 

400 
.30 
80.00 
80.00 
47.50 
10.00 
10.00 

7.50 

2.00 
'2.00 


17  raoa., 

4  "  .. 
2  "  .. 

2  "  .. 

3  "  .. 
3  "  .. 

5  yrs... 
17  inos.. 

2>T8... 

2  "  .. 

3  "  ... 
2  "  ... 

10  moe.. 

5  "  .. 

2  yrs... 

2  ... 
17  mos.. 

8  yiB... 
.2  "  ... 

4  "  ... 
2  ... 
2  "  ... 

17  mos... 
7  "  .., 

2  weeks 
7  moe.., 

3  "  .., 
2  >Ti..., 
7  mos... 
7  "  ... 
7  " 


Claimed. 


$80.00 
130.00 
60.00 
20.00 
2S  00 
28.00 
20.00 
G.OO 
3.00 
4.20 
2.00 
.75 
3.00 
10  .  tX) 
1.00 
12.00 
1.25 
2.00 
1.40 
2.00 
21.00 
30.00 
2.  00 
65.00 
60.00 
70.00 
30.00 
5.00 
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A  portion  oi  the  act  not  quoted  in  the  decision  reads,  page  390 : 

*****  and  the  action  of  the  said  chief  of  bureau  or  major  gen- 
eral commandant,  as  {he  case  may  be,  upon  all  claims  arising  under 
this  Act  shall  bo  final,  and  no  right  to  prosecute  a  claim  or  action  in 
the  Court  of  Claims  or  in  any  other  court  of  the  United  States  or 
before  any  accounting  olHcer  of  the  United  States,  or  elsewhere,  ex- 
cept as  herein  provicted,  shall  accrue  to  any  person  by  virtue  of  this 
Act:" 

If,  therefore,  the  claim  is  one  properly  witliin  the  jurisdiction  of 
the  designated  ofliceis  of  the  Navv,  Marine  Corps,  and  Coast  Guard, 
as  their  jurisdiction  is  limited  by  ccrtiiin  of  the  provisos  which  con- 
clude the  act,  and  if  vouchers  are  cerlitied  as  the  act  requires  and 
paid  by  disbursing  officers,  the  accounting  officers  of  the  Treasury  are 
justified  in  allowing  credit  for  such  payments  in  the  settlement  of  the 
accounts  of  the  disbursing  officers.  To  this  extent  the  auditor's  de- 
cision is  approved. 

Under  the  authority  vested  in  him  undi-r  section  5  of  the  act  of 
July  31,  1894,  28  Stat.,  206,  the  Comptroller  of  the  Treasury  has  pre- 
scribed a  form  of  voucher  for  use  in  the  payment  of  claims  of  the 
class  lunv  under  consideration  with  a  certificate  form  reading  as 
follows*: 

"  From:  The  Bureau  of  Navigation. 
**To!  The  Paymaster  Oeneralof  the  Navy. 

Die  articles  for  which  value  is  allowed  are  decided  to  be  useful 
and  proper  for  the  claimant  while  engaged  in  the  public  service  in 
line  of  duty  and  are  such  as  are  required  by  the  U.  S.  Naval  Regula- 
tions and  in  force  at  the  time  of  the  loss  or  destruction  for  claimant 
in  line  of  duty.  Claim  is  allowed  for  the  total  value  of  $— ,  for 
whidi  amount  it  is  requested  claimant  be  reimbursed/' 

Although  this  Toucher  form  was  used  in  two  of  the  three  cases  sub- 
mitted by  the  auditor,  the  certificate  thereon  was  not  executed  as 
required.  In  lieu  thereof,  on  a  paper  accompanying  the  voucher,  is 
an  indorsement  which  in  the  case  of  one  of  tiie  daims  reads  as 
follows: 

"From:  Bureau  of  Navigation. 
**To:  Bureau  of  Sumdies  &  Accounts. 

"Subject:  Claim  of  Lieutenant  (j. jr.)  J.  K.  Roil,  V.  S.  N.  R.  F., 
for  reimbursement  of  personal  e&cts  lost  in  the  disaster  of  the 

TJ.  S.  S.'  Jfimef^. 
"Enclosure:  Claim  submitted. 

"  1.  In  accordance  with  the  Act  of  Congress,  approved  October  6, 
1917,  the  claim  herein  submitted  is  approved  and  certified  as  being . 
reasonable  and  just  as  corrected  in  the  a-  company ing  claim. 

"2.  It  is  requested  that  T-icutenant  Roil  be  reimbursed  in  cash  to 
the  amount  of  $1  ..><u  .31  for  the  loss  sustained  by  him  in  the  disaster 
oi  the  U.  S.  tS.  James, 
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"  3.  Lieutenant  J.  K.  Boil  is  now  attached  to  1685  Shakespeare  St^ 
Baltimore,  Md. 

«R.  H.  Leigh, 
«  K.  E.  C." 

The  signature  to  this  indorsement  is  by  niliber  stamp  presumably 
affixed  by  the  person  whose  initials  appear  beneath  it.  The  indorse- 
ment in  the  other  case  is  identical  with  this  in  form  and  in  the  man- 
ner of  ullixing  the  signature,  but  the  signer  is  described  as  the  Chief 
of  the  Bureau  of  Navigation. 

Such  certificates  are  not  suilicient  to  show  that  the  proposed  pay- 
ments are  autliorized  under  the  law  and  they  can  afford  no  protec- 
tion to  a  disbursing  officer  making  payment  thereon.  In  the  absence 
of  a  certificate  executed  by  the  proper  officer  in  the  terms  indicated 
in  the  law  and  on  the  voucher  form  prescribed  by  the  Comptroller 
and  a  direction  from  the  Paymaster  General  of  the  Navy  or  other 
officer  as  the  case  may  require,  as  indicated  therein,  a  disljursing 
officer  is  not  authorized  to  pay  claims  arising  under  the  provision 
of  law  now  under  consideration. 


nmUAI  COimUOTt— ATAILABIXZTT  OF  APfEOPBIATIOVS  XBTOVB 

lUOAX  TSAB. 

Proposals  submitted  by  a  particular  person  to  furnish  news  bulletins  for  pub- 
lication  by  the  Bureau  of  Bdacatlon,  whlcli  proposals  were  aooei»feed  by 
tbe  boiean,  do  not  constitute  formal  oontiacta  within  the  meaning  of  oeo* 
tion  8744,  Revised  Statutes,  maliiii};  various  requirements  relative  to  con- 
tracts exoout«Hl  for  the  Departments  of  War,  Navy,  and  Iiitfrlor.  and  th^Tc- 
fore  are  not  sullicient  under  section  3690,  Revised  Statutes,  to  oblifrate  a 
flacal-year  appropriation  beyond  the  year  in  which  tlie  proposals  were  made 
and  accepted. 

Decision  by  Comptroller  Warwick,  May  13,  1921. 

My  attention  has  been  called  to  the  action  of  the  Auditor  for  the 
Interior  Department  in  allowing  by  certificates  No.  6G991,  dated  De- 
cember 18,  1920;  No.  6T0G7,  dated  January  5,  19'21;  and  No.  67245, 
dated  January  26,  1921,  three  claims  of  Helen  Fitz  Kandolph.  each 
of  $125,  for  "  furnishin«r  news  bulletin  "  to  the  Bureau  of  Education, 
designated  for  payment  from  the  appropriation  "  Investigation  of 
School  jiiul  Homo  (rardening,  Bureau  of  Education,  1020." 

These  claims  were  submitted  on  forms  provided  and  appropriate 
for  the  payment  of  accounts  for  goods  furnished,  each  bears  the  cer- 
tificate that  the  "articles  have  been  received"  and  that  the  prices 
charged  are  in  accordance  with  an  agreement  in  the  form  of  a  ''writ- 
ten proposal  and  acceptance  upon  immediate  delivery"  made  "after 

advertising  bv  circulars  sent  to   dealers."  antl  each  is  accom- 

panied  by  a  paper  purporting  to  be  such  written  proposal  and  ac- 
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ceptance,  the  three  being  in  all  respects  identical  except  that  the  first 
two  provide  for  delivery  within  180  days  and  the  last  within  210 
days. 

One  oi  them  reads  as  follows: 

**  DBrASTMXNT  OP  THF.  Tn'TFRTOR, 

"  BuHEAU  OF  Education, 
*^Wa^hln(/to7u,  D,  6\.  June  21, 19^0. 

**  Please  inform  me  at  what  price  you  will  furnish,  for  immediate 
use^  to  be  delivered  to  the  Bureau  of  E!ducation,  free  of  expense  of 
delivery,  any  or  all  of  the  articles  named  below,  subject  to  toe  usual 
inspection  and  approval  at  the  place  of  delivery. 

"This  proposal  to  be  returned  to  the  Bureau  of  Education  by 
o'clock  p.  m.,  .  signed  by  the  jiarty  making  the  ofTer. 

"The  articles  must  be  of  best  quality  and  delivered  between  the 
hours  of  0  a.  m.  and  4  p.  m.,  as  desired. 

**  Respectfully, 

"(Siffned)         J.  P.  Abel, 
^^Aetvng  CommiaHoner  of  EdueaHonJ* 


ItMB 

Mil. 

AxtldM  fft^nlrad* 

ItMB. 

Per 
(unit). 

Total  amount  of 
each  item. 

DoDmi. 

DoOan. 

1  

2  to  12 

125 

00 

125 

00 

''The  iindersipied  hereby  agree  to  furnish  the  Bureau  of  Educa* 
tion.  in  conformity  with  this  prooosal.  any  or  all  of  the  above  articles 
at  tne  prices  afHxed  thereto,  ana  will  complete  delivery  vrithin  180 
days  from  date  of  aocentanre. 

"(Sifrned)         Helen  Frrz  Randolph, 
Date,  June  25,  1920.    ''(Address)         Bureau  of  Education. 

''Approved  and  accepted  as  to  items  numbered  in  quantitiea 

and  at  prices  specified. 
Dated,  June  30, 1920. 

"(Siji^ned)  J.  F.  Abel, 

Acting  ConiinisHioner  of  Education.'*^ 

Attached  to  each  claim  as  submitted  to  the  auditor  is  also  a  cer- 
tificate of  which  the  following  is  a  specimen  : 

"  This  is  to  certify  that  the  news  bulletin  covered  l)y  the  inclosed 
voucher  in  favor  of  Miss  Helen  Fitz  Randolph  for  $125.00,  furnished 
December  10, 1920,  was  not  prepared  while  Miss  Fitz  Randolph  was 
in  the  employ  of  the  Government** 

In  a  communication  addressed  to  the  Auditor  for  the  Interior  De- 
partment under  date  of  February  14, 1921,  the  Commiasionar  of  Edu* 
cation  states: 
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"The  'News  Bulletin'  consists  of  a  series  of  manuscript  articles 
on  school  and  home  j^ardening  and  other  educational  topics  prepared 
by  Miss  Randolph  under  proposals  regularly  acceptea.  These  are 
issued  by  the  bureau  either  in  printed  or  mimeographed  form,  and 
issued  to  the  press  of  the  country  for  the  information  of  the  people 
at  large.  These  are  issued  whenever  they  are  ready.  Vouchers  tor 
these  manuscripts  are  issued  whenever  tbie  material  is  presented  and 
accepted. 

>  41  A  *  •  •  • 

^  18  proposals  were  accepted  as  follows: 

"  One  for  $250  for  delivery  within  15  days,  paid  on  July  21, 1920. 

"  One  for  $250  for  delivery  within  60  days,  paid  on  Aug.  16, 1920. 

"  One  for  $125  for  delivery  within  90  days,  paid  on  Sept.  13, 1920. 

*'  One  for  $125  for  delivery  within  90  davs,  paid  on  Sept.  29, 1920. 

**  One  for  $125  for  delivery  within  120  days,  paid  on  Oct.  16, 1920. 

«  One  for  $125  for  delivery  within  120  days,  paid  on  Oct.  SO,  1920. 

"  One  for  $125  for  delivery  within  150  days,  paid  on  Nov.  16, 1920. 

"  One  for  $126  for  delivery  within  150  days,  paid  on  Nov.  29. 1920. 

"  *A11  of  the  above  were  paid  by  Mr.  George  W.  Evans,  chief  dis- 
bursing clerk.  Department  of  the  Interior.' 

"  One  for  $125  for  delivery  within  180  days,  forwarded  to  your 
office  on  December  5, 1920. 

*^  One  for  $125  for  delivery  within  180  days,  forwarded  to  your 
oflRce  on  January  4, 1921. 

"One  for  $125  for  delivery  within  210  days,  forwarded  to  your 
office  on  January  19,  1921. 

"One  for  $125  for  delivery  within  210  days,  forwarded  to  your 
office  on  February  4,  1921. 

"  There  is  still  on  hand  in  this  office,  one  for  $260  for  delivery 
within  240  days. 

"These  are  all  of  the  13  proposals  which  were  signed  with  Miss 
Fitz  Randolph,  on  June  80.  1020,  for  payment  from  the  appropria- 
tion 'Investigation  of  School  and  Home  Gardening,  Bureau  of  Edu- 
cation, 1920.\ 

••The  particular  pui{)oses  for  which  such  bulletins  are  required 
and  used  are  as  follows:  To  give  information  and  advice  to  school 
officers  and  people  at  larfje  retrarding  school  and  home  jrardeninjr 
and  other  phases  of  education  so  as  to  aid  them  in  the  maintenance 
of  eflicient  school  systems.  The  issuance  of  this  information  through 
the  press  m&kes  it  possible  to  reach  a  much  larger  number  of  people 
than  could  be  reached  in  any  other  way. 

"  From  January  1  to  June  30,  1920,  Miss  Fitz  Randolph  was  un- 
der appointment  as  specialist  in  the  United  States  School  Garden 
Army  at  $250  per  month  and  was  paid  a  salary  at  that  rate  on 
the  re^ar  pay  rolls  of  the  Bureau  of  Education  from  the  ap- 

Sropriation  lor  thf  investioration  of  school  and  home  gardening, 
during  this  j>eriod  Miss  Randolph  <iave  all  of  her  time  to  the  Bureau 
of  Education  in  the  preparation  of  material  relating  to  school  and 
home  gardening;." 

The  appropriation  designated  by  the  Bureau  of  Education  for 

the  payment  of  these  claims  is  provided  in  the  legislative,  executive. 
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and  judicial  appropriation  act  for  the  fiscal  y  >i  ld20,  and  in  the 
first  deficiency  appropriation  act  for  the  same  fiscal  year,  as  follows: 
Act  oi  March  1, 191d,  40  Stat,  1249: 

'*For  investigation  of  school  and  home  gardening  in  cities  and 

manufacturing  towns,  including  personal  serviros  in  the  District  of 
Columbia  and  elsewhere,  $25,00U:  Provided,  l  liat  no  person  shall 
be  employed  hereunder  at  a  rate  of  compensation  exceeding  $3,500. 
per  annum." 

Act  of  November  4,  1919,  41  Stat.,  335: 

"  School  and  School  Dikected  Home  Gakdexs. — To  continue  the  • 
activities  of  the  United  States  school  garden  army  of  the  Bureau  of 
Education  in  promoting  school  and  school-directed  home  gardens, 
including  personal  services  in  the  District  of  Columbia  and  elsewhere, 
$26,000.'^ 

From  the  foregoing  it  clearly  appears  that,  this  appropriation  not 
having  been  fully  expended  at  the  expiration  of  the  fiscal  year  for 
which  it  was  made,  the  procedure  exemplified  in  these  claims  was 
resorted  to  for  the  purpose  of  making  the  unexpended  balance  avail* 
able  for  expenditure  thereafter  for  purposes  which  it  may  i)(>  assumed 
the  Commissioner  of  Education  deemed  to  be  within  the  intent  of  the 
appropriation. 

Section  3680  of  the  Bevised  Statutes  provides: 

"All  balances  of  appropriations  contained  in  the  annual  appropria- 
tion bills  and  made  specifically  for  the  service  of  any  fiscal  year,  and 
remaining  unexpended  at  the  expiration  of  such  fiscal  year,  shall  only 
be  applied  to  the  pa\'meut  of  expenseii  properly  incurred  during  that 
year,  or  to  the  fulfillment  of  contracts  properly  made  within  that 
year;  and  balances  not  needed  for  such  purposes  shall  be  carried  to 
the  surplus  fund.  This  action,  however,  shall  not  apply  to  appro- 
priations known  as  permanent  or  indefinite  appropriations." 

As  these  payments  were  clearly  not  on  account  of  expenses  incurred 
during  the  fiscal  year  for  which  the  appropriation  was  made,  the 
question  presented  is  whether  they  were  in  ^  fulfillment  of  contracts 
properly  made  within  that  year." 

Section  3744  of  the  Kevised  Statutes  provides: 

"  It  shall  be  the  duty  of  the  Secretary  of  War,  of  the  Secretary  of 

the  Navy,  and  of  the  Secretary  of  the  Interior,  to  cause  and  re(|uire 
every  contract  made  by  tiicm  severally  on  behalf  of  the  Goveriurient, 
or  by  their  officers  under  them  appointed  to  make  such  contracts,  to 
be  reduced  to  writing,  and  signed  by  the  contracting  parties  with 
their  names  at  the  end  thereof;  a  copy  of  which  shall  oe  filed  by  the 
officer  making  and  signing  the  contract  in  the  Returns  Office  of  the 
Department  of  the  Interior,  as  sonn  after  the  contract  is  made  as  pos- 
sibk.  and  witliin  thirty  days,  together  with  all  bids,  ofFi  rs,  and  pro- 
posals to  him  made  bv  persons  to  obtain  tiie  same^  and  with  a  copy 
of  any  advertisement  lie  may  have  published  inviting  bids,  offers,  or 
proposals  for  the  same.  All  the  copies  and  papers  in  rolntion  to  each 
contract  shall  be  attached  together  by  a  ribbon  and  seal,  and  marked 
hy  numbers  in  ro«ri)lnr  order,  according  to  the  number  of  papers  com- 
posing the  whole  return." 
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The  papers  in  the  form  of  accepted  proposals  filed  with  these 
vouchers  as  authority  for  their  payment  are  not  sucli  contracts  as 
are  required  by  this  statute.  Without  considering  the  propriety  of 
these  transactions  from  any  other  point  of  view,  but  assuming  for 
tlie  purposes  of  this  decision  that  tliey  were  properly  within  tlie  pur- 
view of  tiie  appropriation  so  that  binding  contracts  for  the  payments 
in  question  might  have  been  entered  into  during  the  fiscal  year  for 
which  the  appropriation  was  made,  it  was  necessary  that  such  con- 
tracts should  be  pxp('ute<l  in  the  manner  prescribed  by  section  3744 
of  the  Revised  Statutes  if,  in  view  of  the  provisions  of  section  3690 
of  the  Revised  Statutes,  payments  thereunder  were  to  be  made  after 
the  ex  {)i  rat  ion  of  the  fiscal  year  for  which  the  appropriation  was 
made.  12  Comp.  Dec,  507.  500.  Not  having  been  so  executed,  these 
so-called*proposals  and  accc[)tancos  did  not  constitute  contracts  prop- 
erly made  within  the  fiscal  year,  and  the  appropriation  was  not  avail- 
able after  the  expiration  of  that  fiscal  year  for  any  payment  on 
account  of  them. 

For  the  reasons  herein  stated,  on  my  own  motion  and  in  the  in- 
terest of  the  United  States.  T  have  revised  the  several  settlements 
herein  mentioned  and  disallowed  the  amounts  therein  allowed  by  the 
auditor. 


UZ  XOHTHB*  BSATH  GBATUITT— KABIVB  00BP8. 

Where  a  commissioned  officer  of  the  Regular  Marine  Ooipe  holds  only  a  tem- 
porary appointment  at  the  time  of  his  death  reralting  from  an  accident  In 
line  of  dnty,  his  beneficiaries  are  not  entitled  to  the  death  gratuity  of 
six  months'  pay,  authorizod  by  tho  net  of  Jnrv'  4.  lO'JO,  41  Stat..  824,  the 
provisions  of  which  aro  limited  in  the  coimnissioned  grades  to  offlcera 
holding  permanent  or  pmiialionary  jippoinlnRmts. 

Decision  by  AialBtaat  Comptroller  Foree,  Hay  13,  1981 : 

Mrs.  Margaret  Crawford  Bowen  applied  April  19,  1921,  for  revi- 
sion of  the  action  of  the  Auditor  for  the  Navy  Department  in  disal* 
lowing  by  settlement,  case  No.  221244,  dated  April  6,  1921,  her  claim 
for  the  six  months'  death  gratuity  pFovided  by  act  of  June  4,  1920^ 
41  Stat.,  824. 

Appelhint's  claim  is  based  upon  her  relationship  (mother)  to 
James  G.  Bowen,  late  lieutenant,  United  States  Marine  Corps,  who 
was  killed  in  an  airplane  accident  in  line  of  duty  on  August  9,  1920, 

The  auditor  disallowed  on  the  ground  that  she  had  not  been  desig- 
nated by  Lieut.  Bowen  previously  to  his  death  as  the  beneficiary 
under  the  law.  To  this  she  opposes  evidence  that  owing  to  the 
relative  proximity  of  the  date  of  the  law,  June  4,  1920,  and  of  the 
oflicer^s  death,  August  9.  1920,  no  opportunity  had  been  afforded  him 
foimally  to  designate  a  beneficiary  under  the  act;  while  she  urges 
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that  a  virtunl  dosi^rnatioii  available  under  the  circumstances  for  the 
purposes  of  the  act  is  to  be  found  in  the  fact  that  her  son  had 
taken  out  war  risk  uisurance  for  her  benefit. 

This  phase  need  not  be  here  considered  for  the  claim  fails  on 
another  <;round.  On  September  22, 1919,  pursuant  to  discharge  from 
the  Marine  Corps  Reserve,  Lieut.  Bowen  received  a  temporary  ap- 
pointment as  second  lieutenant  in  the  Regular  Marine  Corps.  This 
was  his  rank  and  this  the  character  of  his  commission  at  the  date  of 
bis  death.  The  death -gratuity  provision,  above  referred  to,  act  of 
June  4, 1920,  has  the  proviso : 

"  *  •  *  and  nothing  in  this  section  shall  be  construed  to  apply 
in  commissioned  grades  to  any  officers  excent  those  holding  perma- 
nent or  probationary  appointments  in  Uie  Begular  Navy  or  Marine 
Corps." 

Ldeut.  Bowen^s  oMnmlssion  was  nather  permanent  nor  proba- 
tionary. The  latter  term  has  as  to  the  Marine  Corps  a  well-de0ned 
meaning.  It  is  applied  to  the  appointments  from  the  noncommis- 
sioned officers  of  the  Regular  Marine  Corps  and  appointments  from 
dTil  life  provided  for  by  the  act  of  August  29,  1916,  89  Stat,  610, 
611.  The  class  of  officers  is  established  and  identified  by  various 
provisions  as  to  appointment  and  tenure. 

Temporary  appointments  of  officers  in  the  Marine  Corps  are 
authorized  by  the  act  of  May  22,  1917,  40  Stat.,  85.  It  is  true  that 
not  every  temporary  appointment  involves  a  temporary  status.  Sec- 
tion 7  of  the  act  provides  that  permanent  and  probationary  com- 
missions shall  not  be  vacated  by  temporary  advancement  or  appoint- 
ment. But  Lieut.  Bowen  at  the  time  of  his  commission  held  no 
permanent  or  probationary  rank  or  grade  in  the  Begular  Marine 
Corps.  Kb  commission  was  purely  temporary.  Nor  do  I  find 
relief  from  the  temporary  status  in  the  provision  of  the  act  of  June 
4,  1920, 41  Stat,  830,  making  eligible  for  appointment  as  permanent 
officers  of  the  Regular  Marine  Corps  those  serving  or  who  have 
served  in  certain  temporary  grades.  The  provision  creates  a  means 
by  which  temporary  commissioiis  tnay  be  made  permanent,  but  until 
the  change  has  a<^ally  occurred  the  character  of  the  conmiission 
remains  unaltered. . 

On  this  ground  the  auditor's  action  is  affirmed. 


TBAHSfXB  OV  BITBVITrS  PRZKTIHO  KATBXZAZ  TO  QOTBEnEHT  ^IHTXirO 

omoB. 

Wrapping  paper  It  material  or  sQiq»1les  med  for  or  in  ooonection  with  printing 
whidi  may  be  requiaitloned  by  the  Public  Printer  from  other  officers  of  the 
GoTemmect  under  authority  of  the  act  of  July  10, 1819^  41  Stat,  282,  when 
no  lon^r  required  or  nuthorized  ffv  their  servioea. 
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The  Public  Printer  Is  not  required  to  ninke  payment  to  other  branches  of  the 
Grovernment  aervice  for  surplus  material  or  supplies  used  for  or  in  connec- 
tion with  printing,  binding,  etc.,  whldi  may  be  traiwterrtd  to  tlw  Qo'wear 
ment  Printing  OfDce  upon  requisition  of  fbe  Public  Printer  under  mnthorily 
granted  him  bj  the  act  of  July  19, 1910, 41  Stat.  282. 

OemptreUer  Warwiok  to  the  Beeretery  of  the  Hevy,  Kay  13, 1921: 

I  have  your  letter  of  the  5th  instant  requesting  decision  of  the 
questions  (1)  of  payment  of  $65,760  for  wrapping  paper  transferred 
to  the  Government  Printing  Office  at  its  request  in  accordance  with 
the  provisions  of  section  3  of  the  sundry  civil  appropriation  act  of 
July  19,  1919,  41  Stat.,  232,  and  (2)  as  to  the  effect  of  said  act  on  the 
naval  supply  account  fund  established  by  the  act  of  March  1,  1921, 
41  Stilt.,  1169. 

On  July  13,  1920,  the  Public  Printer  at  Washington  addressed  the 
Bureau  of  Supplies  and  Accounts,  Navy  Department,  as  follows: 

"  It  is  noted  through  the  New  York  Times  that  your  department 
is  advertising  for  sale  4,000  reams  36X40"— 80  lbs.,*Kraft,  also  9,000 
reams  24X36" — 60  Ibe.^  Kraft,  oonoerning  which  I  am  advised  by 
lieutenant  A.  B.  Dayton,  Wasnington  Navy  Yard,  that  this  paper 
18  located  at  the  fleet  supply  base,  Brooklyn,  N.  Y.  I  therefore  re- 
spectively request  thnt  tliis  paper  be  transferred  to  this  office,  in 
accordance  with  the  provisions  of  section  3  of  the  sundry  civil  act 
of  1920.  public  No.  21,  66th  Congress. 

If  It  is  ftmnd  that  the  law  will  not  permit  the  transfer  of  this 
paper  without  funds,  the  amount  to  be  paid  shall  not  exceed  the 
actual  cost  of  same,  which  is  understood  to  be  $6.72  per  ream  for  the 
80-pound  stock  and  $4.32  per  ream  for  the  50-pound  stock,  shipmem 
to  be  made  f.  o.  b.  cars,  New  York." 

The  paper  was  vouchered  by  the  Navy  to  the  Government  Printing 
Office  at  its  actual  cost  of  $65,760.  The  voucher  was  returned  by  the 
Public  Printer,  disapproved,  for  the  reason  that  the  material  was 
requested  in  accordance  with  the  second  proviso  of  section  3  of  the 
sundry  civil  appropriation  act  of  July  19,  reading  as  follows: 

"That  any  officer  of  the  Government  having  machinery,  material, 

equipment,  or  supplies  for  printing,  binding,  and  blank  oook  work, 
including  lithography,  photolithography,  and  other  processes  of  re- 
production, which  are  no  longer  required  or  authorized  for  his 
service,  shall  submit  a  detailed  report  of  the  same  to  the  Public 
Printer,  and  the  Public  Printer  is  nereby  authorized,  with  the  ap- 
proval of  the  Joint  Committee  on  Printing,  to  requisition  such 
articles  of  the  character  herein  described  as  are  sierviceable  in  the 
Government  Printing  Office,  and  the  same  shall  be  promptly  deliv- 
ered to  that  office." 

The  Chief  of  the  Bureau  of  Supplies  and  Accounts,  Navy  Depart- 
ment, suggests  three  reasons  why  the  transfer  of  this  material  is 
not  governed  by  the  provision  of  law  quoted,  (1)  that  wrapping? 
paper  is  not  considered  material  or  supplies  for  printing,  (2)  that 
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due  to  the  fact  that  the  material  was  held  in  a  stores  account  (naval 
supply  Booonnt)  it  could  not  be  withdrawn  therefrom  without  re- 
imboTseTnent,  and  (3)  that  fhe  proviso  quoted  in  the  act  of  July  19 
does  not  state  specifically  that  material  shall  be  transferred  to  the 
Government  Printing  Office  without  cost. 

Wrapping  paper  is  material  or  supplies  used  for  or  in  connection 
with  printing,  and  as  such  I  think  it  may  be  fairly  inferred  that 
it  was  material  or  supplies  for  which  the  Public  Printer  was  author- 
ized to  requisition  another  officer  of  the  Government,  and  the  only 
question  is,  therefore,  whether  the  transfer  was  to  be  with  or  without 
cost  to  the  Public  Printer.  The  question  may  not  be  entirely  free 
from  doubt,  but  inasmuch  as  a  preceding  provision  of  the  same  act 
authorizes  one  service  to  purchase  of  another  service  material  and 
supplies  no  longer  required  because  of  tlie  cessation  of  war  activities, 
for  which  a  reasonable  price  not  to  exceed  actual  cost  should  be  paid, 
I  am  of  opinion  that  the  transfer  of  the  material  and  supplies  under 
the  provision  quoted  was  to  be  without  cost  to  the  Public  Printer. 
The  first  question  is  answered  by  saying  tluit  the  Public  Printer 
may  not  be  recjuired  to  make  payment  to  your  service  for  the  ma- 
terial or  supplies  in  question. 

The  authority  of  Congress  by  law  to  transfer  to  one  branch 
material  purchased  from  appropriations  of  another  branch  is  un- 
qiu'stioned.  If  the  naval  supply  account  fund  is  thus  out  of  balance, 
the  reason  is  apparent  and  sufficient. 


lOLEAOE— NAVAL  OFFICE&S. 

Where  orders  IssikhI  to  n  tiaval  offlr-er  prant  him  sick  lenve  of  absence  for  a 
pf»ri<Hl  of  three  mouths  and  direct  him  iipoti  expiration  thereof  to  proceed 
to  another  station  and  report  for  ph^-sical  examination  to  determine  his 
titness  for  duty,  mileage  is  properly  payable  to  the  officer  for  the  necessary 
travel  performed  In  complying  with  tibe  orders  at  expiration  of  his  leave. 

Decision  by  Assistant  Comptroller  Foree,  Hay  14,  1921 : 

Lieut.  Gilbert  A.  Jones  (S.  C),  United  States  Navy,  applied 
April  2»3,  1921,  for  revision  of  the  action  of  the  Auditor  for  the 
Nav>'  Department  in  disallowing,  by  settlemont,  rase  No.  174300, 
dated  April  19,  1921,  his  claim  for  mileage  from  Vallejo,  Calif.,  to 
Washington,  D,  C. 

Under  orders  dated  Dorembor  11,  1920.  appellant  was  granted 
sick  leave  of  absence  for  a  period  of  three  months  and  upon  expira- 
tion thereof  he  was  to  "  proceed  and  report  to  the  commandant,  Navy 
yard,  Washington,  D.  C.  for  physical  examination  at  the  naval 
hospital  and  report  to  determine  his  fitness  for  duty."  He  was  dis- 
charged from  treatment  at  tiie  naval  hospital,  Mare  Island,  Calif., 
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on  December  27,  19'20,  and  on  March  26,  1921,  reported  to  the  com- 
mandant, navy  yard,  \\'ashin<!;ton,  I).  C,  as  directed  in  the  orders. 

Tho  auditor  disallowed  the  claim  because  havinfr  performed  the 
travel  involved  while  in  a  leave  status,  he  was,  upon  exjiiration  of 
the  sick  leavi-.  at  his  new  ]>().st  of  duty  and  by  the  terms  of  the  orders 
no  travel  was  involved,  and  therefore  no  mileaj^e  due. 

The  orders  contemi)lated  no  change  in  olTicial  post  of  duty  until 
the  three  months'  sick  leave  expired  at  Mare  Island.  Appellant  was 
in  no  sense  on  waiting  orders,  his  ollicial  station  beinp  at  Mare  Island 
until  the  leave  expired,  at  which  time  his  detachment  was  to  be 
effective,  and  he  was  to  proceed  to  the  next  post  of  duty  at  Washing- 
ton, D.  C.  The  orders  })laced  no  restrictions  on  his  movements  while 
on  leave.  Had  he  been  at  Msive.  Island  when  the  leave  expired  lie 
would  have  been  entitled  to  the  necessary  time  to  travel  to  Wasiiinti;- 
ton.  In  reporting  there  at  the  expiration  of  the  leave  ha  simply  per- 
formed the  travel  sooner  than  required  under  the  orders,  but  other- 
wise fully  complied  as  directed.  Such  performance  was  in  no  way 
detrimental  to  the  (Jovernment's  interest,  nor  did  it  violate  the  pur- 
pose and  intent  of  the  orders.  In  effect  his  orders  were  similar  to 
orders  granting  delay  in  the  performance  of  travel  from  one  post  of 
duty  to  another.  Accordingly,  mileage  is  allowaljle  from  Mare 
Island,  Calif.,  to  Washington,  D.  C,  3,032  miles,  at  eight  cents, 
$242.56." 

The  action  of  the  auditor  has  been  reversed. 


PEIYAIE  PBOPE&TY  LOST  IH  IH£  SAVAL  SE&YICB. 

Under  provisions  of  the  act  of  October  6,  1917,  40  S5tat.,  390,  authorlxfn?  reim- 
bursement for  private  property  lost,  destroyed,  or  damaged  in  tlie  naval 
service,  reimbursement  in  money  may  not  be  made  for  articles  customarily 
issued  to  the  enlisted  men  of  the  service. 

As  a  member  of  tlie  Naval  Beeerve  Vane  U  required  to  sappljr  lilmaelf  with 
regDlatloii  unifenn  and  eqnlimient  and  la  given  a  itatotory  aUowanoa 
therefor,  reimbursement  in  kind,  but  not  in  cadi*  may  be  made  to  him 
after  release  from  active  duty  for  loss  of  rejnilation  uniform  and  equip- 
ment which  occurred  while  on  active  duty  In  the  naval  service  If  tbe  lofli 
Is  otherwise  within  the  act  of  October  6,  1917,  40  StaL,  390. 

Seclsloa  by  Comptroller  Warwick,  May  16,  19S1 : 

The  Auditor  for  the  Navy  Department  on  April  22,  1921,  sub- 
mitted for  approval,  disapproval,  or  modification  his  decision,  as 
follows: 

have  to  report  for  approval,  disapproval,  or  modification  the 
following  decision  construing  the  provision  of  the  act  of  O(*tol>er 
6.  1017,  40  Stat.,  390,  rehiting  to  reimbursement  in  kind  or  money  to 
officers,  enlisted  men,  and  others  for  personal  propert;^  and  eiiects 
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lost,  destroyed,  or  damaged  in  the  naval  senrice,  in  oonnecdon  with 
payments  appearing  in  the  account  of  the  Navy  disbursing  officer, 
Bureau  of  oup^lies  and  Accounts,  for  the  fourth  quarter,  1919. 

"  Public  bill  No,  40  for  $99.18  in  said  account  covers  reimbureement 
to  Dale  C.  Warner,  late  seaman  second  class,  U.  S.  Navy,  for  per- 
sonal property  lost  by  the  sinking  of  the  steamship  Argonaut^  June 
5,  1918,  on  Which  vessel  he  was  serving  as  a  member  of  the  armed 
£rii:ii  (l.  Public  bill  No.  41  for  $56.15,  covers  reimbursement  to  Cecil 
Roy  Faust,  musician  second  class,  U.  S.  Naval  Reserve  Force,  for 
personal  property  lost  in  tiie  disaster  at  section  base,  Sewells  Point, 
Cape  May.  New  Jersey,  on  July  4,  1918.  At  the  time  payment  was 
made  to  W  arner,  he  had  been  discharged  from  the  naval  service: 
and  in  the  case  of  Faust,  ha  had  been  rSeased  from  active  dul^,  and 
was  on  the  inactive  list  of  the  Naval  Beserve  Force.  The  question 
therefore  arises  whether  payment  in  cash  was  authorized  for  the 
value  of  such  articles  as  are  customarily  issued  to  the  service. 

**The  act  of  October  6,  1917,  40  Stat.,  390.  provides  as  follows: 

ac*  *  •  That  reimbursement  for  loss,  destruction,  or  damage 
sustained  %nd  determined  as  herein  provided  shall  be  made  in  Idnd 
for  such  articles  as  are  customarily  issued  to  the  service  and  shall  be 
made  in  money  for  other  articles  at  the  valuation  thereof  at  the  time 
of  their  loss^  destruction,  or  dama<je  :***.' 

"In  decision  of  October  25,  1917,  24  Comp.  Dec.,  239,  it  is  stated 
as  follows : 

'  4.  Bdmbnrsement  shaU  be  made  "  in  kind  "  from  the  appropria- 
tion Outfits  on  first  enlistment "  for  such  articles  as  are  customarily 
issued  to  the  service.  This  authorizes  an  issiianro  of  such  articles  to 

the  person  wliile  "  in  the  Navy  "  (and  not  after  his  discharfre  from  the 
service)  to  replace  the  articles  of  that  description  lost,  destroyed,  or 
damaged.  An  analogous  law  relating  to  soldiers  in  the  Civil  War 
is  the  joint  resolution  of  July  12, 1862, 12  Stat,  624,  in  fulfillment  of 
which  the  Quartermaster's  Department  of  the  Army  issued  without 
charge  to  soldiers  such  regulation  clothing  necessary  to  their  health 
and  comfort  to  replace  that  lost  by  them  from  the  casualties  of  war. 
It  has  always  been  held  by  the  accounting  officers  of  the  Treasury 
that  in  cases  where  the  soldier  was  entitled  to  but  failed  to  receive 
such  gratuitous  issue  of  clothing  there  is  no  authority  for  the  allow- 
ance and  payment  of  the  value  thereof  in  money. 

"  *  6.  Reimbursement  shall  be  made  in  money  from  the  appropria- 
tion  "Pay  of  the  Na^-v^"  for  the  lost,  destroyed,  or  damaged  articles 
other  than  those  customarily  issued  to  tlie  service.  This  may  be 
accomplished  either  before  or  after  tlie  person's  discharge  from  the 
service.' 

It  is  accordingly  held  that  enlisted  men  are  not  entitled  to  pay- 
ment in  cash  for  articles  customarily  issued  to  the  service,  after  their 
discharge  from  the  Navy  or  Marine  Corps.  It  is  also  held  that 
reservists  on  inactive  duty,  for  reimbursement  purposes,  are  in  the 
same  status  as  discharged  enlisted  men  of  the  Navy  and  Marine  Corps, 
and  not  entitled  to  payment  in  cash  for  articles  customarily  issued  to 
the  service,  after  their  release  from  active  duty." 

The  auditor  has  decided  that  reimbursement  in  money  may  not  be 
made  for  articles  customarily  issued  to  the  service.  The  eighth  pro- 
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viso  is  mandatory  in  this  respect  and  the  auditor's  decision  as  to  this 
is  correct. 

The  auditor's  decision  that  a  reservist  on  inactive  duty  may  not  be 
reimbursed  in  cash  is  also  approved,  but  as  a  reservist  is  required  to 
supply  himself  with  regulation  uniform  and  equipment  and  is  given 
a  statutory  allowance  therefor,  act  of  July  1, 1918, 40  Stat.,  711,  there 
is  no  reason  why  reimbursement  in  kind  should  not  be  made  to  him 
for  loss  of  regulation  uniform  and  equipment  which  occurred  while 
on  active  duty  in  the  naval  service  if  the  loss  is  otherwise  within  the 
act.  As  thus  modified,  the  auditor's  action  is  approved. 


TBATBL  AXLOWAirCB  OV  BISOSABttB. 

Ad  enlisted  man  of  the  Army  enlisted  subsequent  to  April  2,  1917,  or  prior  to 
that  date  in  forces  otber  tban  the  Regular  Army,  and  diecliafged  tor  ttie 
purpose  of  reenllatlng  iB  not  entitled  to  travel  allowance  to  his  bona  flde 
home  or  residence  or  original  muster  into  the  service  onder  the  act  of 
February  28,  1919,  40  Stat,  1208. 

Aselstaat  OomptroUer  Voree  to  the  Beeretaiy  of  War,  lU.j  17,  IMl; 

I  have  your  letter  dated  April  28, 1921,  wherein  is  presented  lor 
decision  the  question  whether  an  enlisted  man  is  entitled  to  travel 
pay  when  he  is  discharged  a  short  time  before  the  expiration  of  en* 
listment  in  order  that  he  may  reenlist  in  the  same  regiment  prior  to 
its  departure  for  a  new  station. 

If  the  enlistment  was  in  the  Regular  Army  and  prior  to  April  2, 
1917,  the  joint  resolution  of  September  29, 1919,  41  Stat.,  291,  gives 
such  enlisted  man  a  right  to  travel  pay  when  discharged  from  that 
enlistment  for  the  purpose  of  reenlisting.  If  the  enlistment  was  sub- 
sequent to  April  2, 1917,  or  if  it  was  in  forces  other  than  the  Regular 
Army,  the  joint  resolution  of  September  29  is  not  applicable. 

The  controlling  statute,  the  act  of  February  28,  1919,  40  Stat» 
*    1208,  provides,  in  part: 

''That  an  enlisted  man  honorably ' discharged  from  the  Army 
*   ^   *  since  November  eleven,  nineteen  hunored  eighteen,  or  who 

may  hereafter  be  honorably  discharged,  shall  receive  five  cents  per 
mile  from  the  place  of  bis  discliarnre  to  bis  actual  bona  fide  home  or 
residence,  or  oriLnn  il  muster  into  the  service,  at  his  option    *  • 

It  has  been  uniformly  held  by  the  accounting  officers  of  the  Treas- 
ury that  a  soldier  discharged  before  expiration  of  his  term  of  enlist- 
ment for  the  purpose  of  reenlisting,  or  released  from  his  contract  of 
enlistment  in  order  to  enable  him  to  contimio  in  the  military  service 
in  a  different  capacity,  is  not  "discharged  from  the  Army*'  within 
the  meaning  of  the  travel-pay  law  and  is  not  entitled  to  travel  pay 
on  such  discharge.   United  State*  v.  Sweety  1S9  U.  S.,  471 1  Digest  2d 
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Comp.  D«e.,  vol.  8,  sdc  880;  3  Comp.  Dec.,  504  ;  24  id.,  845;  25  t^., 
847  ;  26  id.,  729.  Whether  a  soldier  is  discharged  for  the  convenience 
of  the  Government  for  the  purpose  of  reenlisting  or  whether  he  is 
discharged  for  his  own  convenience  for  the  purpose  of  reenlisting, 
the  fact  remains  that  he  is  not  discharged  from  the  Army  within  the 
meaning  of  the  travel-pay  law.  Fundamentally  it  is  a  discharge 
for  the  purpose  of  reenlistment,  and  it  is  immaterial  whether  it  is 
called  for  the  convenience  of  the  Government  or  for  the  convenience 
of  the  soldier.  The  decision  to  which  reference  is  made,  27  Comp, 
Dec.,  890,  has  no  application  to  the  travel-pay  rights  of  a  man  dis- 
charged before  the  expiration  of  his  enlistment.  The  questions  there 
presented  and  the  only  ones  decided  were  those  respecting  the  travel 
allowances  of  men  discharged  at  the  expiration  of  one-year  enlist- 
ments. 

Answering  your  question  specifically:  I  have  to  advise  that  a 
soldier  enlisted  subsequent  to  April  2,  1917,  or  prior  to  that  date  in 
forces  other  than  the  Regular  Army,  and  discharged  for  the  purpose 
of  reenlisting,  is  not  entitled  to  travel  pay  under  the  act  of  February 
28,  1919,  40  Stat,  1203. 


PS&  OUM  IN  LIEU  01  81JB8I8TEHCX. 

An  employee  of  tbe  Govnninent  wlioee  official  beadaoarter*  has  been  fixed  at  a 

point  not  bis  home  and  who  hns  l>ecn  granted  per  dietn  in  lieu  of  subidst- 
ence  while  travel  iiif:  and  when  nway  from  his  official  headquarters  is  en- 
titled to  the  per  diem  allowance  wlien  called  to  liis  home  hy  ofTlcial  duty; 
when  he  travels  to  or  remains  at  his  home  for  personal  reasons  alone  be 
Is  not  entitled  to  per  diem  for  any  portion  of  the  time  thus  coosumed. 

Decision  by  Comptroller  Warwick,  May  17,  1921: 

K.  M.  Hodgson,  national  bank  examiner,  applied  February  26, 
1921.  for  revision  of  tlie  action  of  the  Auditor  for  tbo  Treasury  De- 
partment in  disallowing,  per  certificate  No.  845:n,  dated  January  'U, 
1921,  his  claim  for  $60,  15  per  diems  in  lieu  of  subsistence  of  $4  each 
charged  on  November  8,  15,  10,  '2'2,  23,  27,  and  21>,  and  December  14, 
15,  and  20  to  25,  incltisive,  1920,  while  at  Atlanta,  Ga.  November  29 
should  be  November  28,  as  claimant  was  in  Atlanta  on  November  28, 
but  was  on  his  way  to  New  Orleans  on  November  29. 

It  appears  that  claimant's  official  headquarters  were  fixed  at 
Mobile,  Ala.,  by  a  letter  of  the  Comptroller  of  the  Currency  dated 
March  14,  1919 ;  that  he  was  allowed  a  per  diem  of  $4  for  each  day 
he  was  absent  from  his  official  headquarters  and  engaged  on  official 
business;  that  he  maintained  his  home  at  Atlanta,  Ga.;  that  for 
reasons  personal  to  claimant  the  chief  national  bank  examiner  at 
Atlanta  assigned  him  work  in  the  vicinity  of  Atlanta:  that  on  the 
dates  set  forth  in  itbe  preceding  paragraph  claimant  was  in  Atlanta 
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presumably  engaged  in  writing  his  reports  of  ezainlnations  pre- 
viously made.  As  far  as  appears,  reports  of  examinations  can  be 
written  anywhere.  It  should  be  noted  that  foui*  of  the  dates  wece 
Sunday. 

The  allowance  of  per  diem  in  lieu  of  subsistence  is  not  intended  as 
a  part  of  an  emplo3'ee^s  compensation,  but  is  to  reimburse  liim  for 
the  added  expense  which  he  incurs  when  traveling  and  away  from 
home.  If  the  employee  is  at  his  home,  the  reason  for  the  allowance 
no  longer  exists. 

An  employee  whose  official  headquarters  has  been  fixed  at  a  point 
not  his  home  and  who  has  been  granted  per  diem  in  lien  of  subsistence 
while  traveling  and  when  away  from  his  official  headquarters  is  en- 
titled to  the  per  diem  allowance  when  called  to  his  home  by  official 
duty;  when  he  travels  to  or  remains  at  his  home  for  personal  reasons 
alone  he  is  not  entitled  to  per  diem  for  any  portion  of  the  time  thus 
consumed.  See  21  Com  p.  Dec,  785. 

There  is  no  showing  that  claimant  was  called  to  Atlanta  on  any 
of  the  dates  here  in  question  by  offi<  ial  duty,  and  there  is  a  showing 
that  he  traveled  to  and  remained  at  Atlanta  for  personal  reasons. 

For  the  reasons  stated,  the  action  of  the  auditor  must  be  affirmed. 


ISSEKAL  BOA&S  fOK  VOCATIONAL  EDXTCATIQir— BOARD  ASJ)  LODQZHO 

OF  TRAIUEES. 

The  Federal  Board  for  Vocjiti<>Tial  Education  is  nuthorlzod  to  fnriil«h  ho.ird 
and  lodjiins  in  kind  to  persons  undorgoinp  courses  of  voontlonal  rehabilita- 
tion in  special  cases,  if  the  board  shall  determine  and  certify  that  it  is 
impractical  In  sach  cftteB  for  Hub  trainees  to  provide  tlMmselves  with  salt- 
able  living  accommodatlona,  and  that  it  la  necessary  for  the  Government 
to  provide  board  and  lodging  in  kind  in  order  to-  give  tliem  the  instructioii 
and  trninlnjr  provided  for  in  tho  law.  A  cliarpo  baml  on  the  actual  cost 
of  the  board  and  lodgint:  furnisluMl  will  oitlicr  he  made  against  the  trainees 
or  taken  into  cuusiderutiuu  iu  determining  tlie  amount  uf  their  monthly 
maintenance  allowance  authorised  by  the  vocational  rehabllltalon .  act 
as  mended. 

Comptroller  Warwick  to  the  chairman  federal  Board  for  Vocational  Educatioa, 
Hay  17. 1081: 

I  have  your  letter  of  May  11  reque^tinor  decision  whether  the  ap- 
propriations oT  your  board  "are  available  for  furnishing  board  and 
lodgings  direct  to  trainees  in  quarters  maintained  and  operated  by 
it" 

I  assume  that  the  appropriation  referred  to  is  the  one  made  in 
the  sundry  civil  ai)propriation  act  of  June  5,  1920,  41  Stat.,  887,  in 
the  following  terms: 

''Vocational  kehabilitation  :  For  an  additional  amount  for 
carrying  out  the  provisions  of  the  Act  entitled  *An  Act  to  provide 
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for  the  vocational  rehabilitation  and  return  to  civil  employment  of 
disabled  persons  discharged  from  the  military  or  naval  forces  of  the 

United  States,  and  for  other  puri>08es.'  approved  June  27,  1018,  as 
amended,  incliidini:  p<»rsonaI  services  in  the  District  of  Columbia 
and  elsewhere,  funeral  and  otlier  incidental  expenses  (including 
transportation  of  remains)  of  deceased  trainees  of  the  board,  print- 
ing and  binding  to  be  done  ut  the  Government  Printing  Office,  law 
bc^ks,  books  or  reference,  and  periodicals,  $90,000,000." 

As  tliis  appropriaLon  is  made  in  i^eiieral  terms  to  carry  out  the 
provisions  of  the  act  of  »Iune  'JT.  1918,  40  Stat.,  017,  as  amended,  it  is 
necessary  to  refer  to  said  act  to  determine  the  scope  of  the  appro- 
priation's availability. 

Section  2  of  stiid  act  was  amended  by  the  act  of  ,Iuly  11,  1910, 
41  Stat.,  159;  ami.  as  aim  udt'il,  it  provides  tliat  the  persons  therein 
defined  "shall  be  furnished  by  said  board  when  vocational  rehabili- 
tation is  feasible  such  cdui-sc  of  vo  ational  reliabilitation  as  the  board 
shall  prescribe  and  provide,"  ami  })ai  a-jraph  'J  of  said  se  tion  reads: 

"The  board  shall  have  tlic  j)()wer,  and  it  sliall  be  its  duty,  to  fur- 
nish the  persons  included  in  this  section  suitable  courses  of  voca- 
tional rehabilitation,  to  be  prescribed  and  provided  by  the  board; 
and  every  person  elect inir  to  follow  such  a  course  of  vocational  re- 
habilitation shall,  while  followin«L'  the  same,  be  paid  monthly  by  the  '. 
said  board  from  (lie  approj)riati'.n  hereinafter  provided  such  sum 
as  in  the  judirment  of  tlie  stiid  i)oar<l  is  ncvcssary  for  his  maintenance 
and  support  and  for  the  maintenance  and  sui)port  of  persons  depend- 
ing upon  him,  if  any:  Provided,  however^  That  in  no  event  shall  the 
snm  so  paid  such  person  while  pursuin^r  such  course  be  more  than 
$80  per  month  for  a  single  man  without  dependents,  or  for  a  man 
with  dependents  >!ino  per  month  j)lus  the  several  sums  prescribed 
as  family  allowances  under  section  204  of  Article  II  of  the  War  Bisk 
Insurance  Act." 

This  section  was  fuillier  amendcfl  or  supplemented  by  a  provision 
ii^  the  act  of  June  5.  1920,  41  Stat.,  1()2(),  which  reads: 

"That  the  board  may.  after  June  30,  1920.  pay,  subject  to  the 
conditions  and  limitations  prescribed  by  section  2  of  the  Vocational 
Rehabilitation  xVct  as  amended,  to  all  trainees  underfjoing  training 
under  said  section  residing  where  maintenance  and  support  is  above 
the  average  and  comparatively  high,  in  lieu  of  the  monthly  pay- 
ments for  maintenance  and  support  prescribed  by  section  2,  as 
amended,  such  sum  as  in  the  jud«rment  of  the  said  board  is  necessary 
for  his  maintenance  and  support  and  for  tlie  maintenance  and  sup- 
port of  persons  dependent  upon  him,  if  any :  Piov'uied^  however. 
That  in  no  event  shall  the  sum  so  paid  such  person  while  pursuing 
such  course  be  more  than  $100  per  month  for  a  single  man  without 
dependents,  or  for  a  man  with  deijendents  $120  per  month,  plus  the 
several  sums  prescril)cd  as  family  allowances  under  section  204  of 
Article  II  of  the  War  Kisk  Insurance  Act." 

Section  3  of  the  act  of  June  27,  1918,  makes  certain  provision  for 
furnishing  instruction  without  cost  to  certain  pei-sons  not  included 
in  section  2. 
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Section  4  of  said  act  contains  a  provision  as  follows: 

That  the  board  shall  have  the  power  and  it  shall  he  its  duty  to 
provide  such  facilities^  instructors,  and  courses  as  ma^r  be  necessary 

to  insure  proper  traininfj  for  such  pei*sons  as  are  required  to  follow 
such  courses  as  herein  provided;  to  prescribe  the  courses  to  be  fol- 
lowed by  such  persons;  to  pay,  when  in  the  discretion  of  the  board 
such  payment  is  necessary,  the  expense  of  travel,  lodging,  subsist- 
ence, and  other  necessary  expenses  of  such  persons  while  lollowins 
the  prescribed  courses;  to  do  all  things  necessary  to  insure  vocations 
rehabilitation." 

Section  8  of  the  act  provided  the  first  appropriation  for  carrying 
out  its  provisions  and  enumerated  the  various  purposes  for  which 
said  appropriation  would  be  available.  Among  said  purposes  are  the 
following: 

* 

**  1.  For  renting  and  remodeling  buildings  and  quarters,  repairing, 
maintaining,  and  equipping  same,  and  for  equipment  and  other  faeu- 
ities  necessary  for  proper  instruction  of  disabled  persons,  and, 

"  2.  For  travel  expenses  of  disabled  persons  in  connection  with 
training  and  for  lodj^ing.  subsistence,  anci  other  necessary  expenses  in 
special  cases  of  persons  following  prescribed  courses." 

If  authority  of  law  exists  for  the  use  of  your  appropriation  for  tlie 
purpose  now  contemplated  it  must  be  found  in  the  provisions  of  sec- 
tion 4  hereinbefore  quoted  or  in  one  of  the  provisions  mentioned  from 
section  8,  because  there  is  no  other  statutory  provision  which  can  be 
construed  to  authorize  such  expenditures. 

From  the  provisions  of  section  2  as  amended  I  think  it  is  dear  that 
the  law  intended  that,  as  a  general  proposition,  subsistence  and  other 
livinfT  expenses  of  trainees  are  to  be  provided  by  themselves  from  the 
monthly  payments  made  to  them  for  that  purpose,  and  that  the  fur- 
nishing by  the  Government  of  living  quarters  and  subsistence  in  kind 
was  not  contemplated.  However,  in  view  of  the  general  purpose  of 
the  act,  the  nature  of  the  benefits  conferred  thereunder,  and  the 
broad  discretionary  powers  vested  in  the  board,  I  am  of  the  opinion 
that  the  appropriation  in  question  is  available  for  the  purpose  of 
furnishing  board  and  lodging  in  kind  in  special  cases  if  the  board 
shall  determine  and  certify  that  it  is  impracticable  in  such  cases  for 
the  trainees  to  provide  themselves  with  suitable  living  accommoda- 
tions, and  that  it  is  necessary  for  the  Government  to  provide  them 
with  board  and  lodging  in  kind  in  order  to  give  them  the  instruction 
and  training  provided  for  under  the  law.  Subject  to  these  restric- 
tions and  limitations  the  questicm  submitted  is  answered  in  the 
affirmative. 

It  is  understood,  of  course,  that  a  charge  based  on  the  actual  cost 
of  the  board  and  lodging  furnished  will  be  made  against  the  trainees, 
or  that  the  fact  that  such  board  and  lodging  is  furnished  will  be 
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taken  into  consideration  in  determininfr  the  amount  of  the  monthly 
payments  to  made  tu  them  uuder  the  prov  isious  of  said  section  2  as 
amended. 


IiOTOBVXTT  PAT— VATAL  OmoSXl. 

TJlie  proTision  iu  act  of  Mairch  4,  1U13,  37  Stat,  881,  prohibiting  counting  service 
as  midshlpnuLD  at  the  United  States  Maval  Acadeiny  In  computing  length 
of  senrloe  In  tbe  Nary  or  Marine  Corps,  was  not  repealed  by  the 
proviso  In  section  11  of  tbe  act  of  May  18.  1920,  41  Stat..  604,  that  longevity 
pay  for  ofBcers  of  the  Army,  Navy,  Marine  Corps.  Coast  (Juard,  Public 
Uculth  Service,  and  (Jutist  uiid  (ieodetlc  Survey  shall  be  bused  on  the  total 
of  all  service  iu  any  or  all  of  said  services,  for  the  reason  that  service  of  a 
midshipman  at  the  Naval  Academy  is  not  considered  as  service  In  the  Navy 
within  the  meaning  of  the  later  act 

Decision  by  Assistant  Comptroller  Foree,  May  17.  1921: 

Lieut.  Lawrence  Wainwright,  United  States  Navy,  applied  April 
5, 1921,  for  revision  of  the  action  of  the  Auditor  for  the  Navy  Depart- 
ment in  disallowing  by  settlement,  case  No.  222785,  dated  November 
16, 1920,  his  claim  for  pay  based  on  longeyit]^  credit  for  serficos  as 
a  midshipman  at  the  Naval  Academy  from  May  17,  1913,  to  Mardi 
80,1917. 

The  auditor  based  his  disallowance  on  the  fact  that  longrevity  credit 
for  said  service  is  expressly  proliihited  by  tbe  act  of  Much  4,  1913, 
37  Stat.,  891,  which  provides  as  follows: 

"  Hereafter  the  service  of  a  midshipman  at  the  T'^nitod  States  Naval 
Academy,  or  that  of  a  cadet  at  the  United  States  Military  Acjidomy, 
who  may  hereafter  he  appointed  to  thp  United  States  Naval  Academy, 
or  to  the  United  States  Military  Academy,  shall  not  be  counted  in 
computing  lor  aay  purpose  the  length  of  service  of  any  officer  in  the 
Navy  or  m  the  Marine  Corps." 

xn  section  11  of  the  act  of  May  18,  1920,  41  Stat,  604,  is  the  follow- 
ing proviso: 

"  That  hereafter  lon^revity  pay  for  officers  in  the  Army,  Navy, 
Marine  Corps.  Coast  (^uard.  Public  Health  Service,  and  C()nst  and 
Geodetic  Survey  shall  be  based  on  the  total  of  all  service  in  any  or  all 
of  said  services." 

Applicant  contends  that  this  provision  in  the  act  of  May  18, 
1920,  rei)ealed  the  restrictions  previously  imposed  by  the  act  of  March 
4,  1913,  and  entitles  him  to  longevity  credit  for  services  as  midship- 
man at  the  Naval  Academy. 

Section  6  of  the  act  of  August  24,  1912,  37  StU.,  594,  provides: 

"That  hereafter  the  service  of  a  cadet  who  may  hereafter  be  ap- 
pointed to  the  United  States  Military  Academy  or  to  the  Naval 
Academy  shall  not  be  counted  in  computing  for  any  purpose  the 
length,  of  service  of  any  officer  of  the  Army." 
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That  provision  placed  the  same  reatrictioii  on  longevity  credit  of 
Army  officers  that  is  placed  on  longevity  credit  of  Navy  officers  by 
the  act  of  March  4, 1913. 

In  decision  of  September  27, 1920, 27  Comp.  Dec.,  289,  it  was  held 
that  the  act  of  May  18, 1920, 40  Stat,  004,  did  not  repeal  the  restric- 
tions imposed  by  section  6  of  the  act  of  August  24,  1912,  87  Stat, 
594,  and  that  officers  of  the  Army  are  not  entitled  to  count  prior 
service  as  cadets  at  the  United  States  Military  Academy  in  comput- 
ing longevity  pay. 

Since  the  restrictions  imposed  on  Army  officers  in  the  act  of  1918 
are  identical  with  the  restrictions  imposed  on  Navy  officers  in  the 
act  of  1913,  the  same  principle  applies,  and  therefore  the  act  of  March 
4,  1913,  37  Stat,  891,  prohibiting  counting  service  as  midshipman 
at  the  United  States  Naval  Academy,  or  that  of  a  cadet  at  the  United 
States  Military  Academy  in  computing  length  of  service  in  Navy 
or  in  the  Marine  Corps,  was  not  repealed  by  the  proviso  in  section 
11  of  the  act  of  May  18, 1920. 

The  action  of  the  auditor  has  been  affirmed. 


lOSBBTBBI  ntOX  8BLE0TXVB  DBAVT— VAT,  ALIOWA>€BSp  An  OIOTHDre. 

Persons  Inducted  into  mllftafy  service  under  setective^rvice  laws  who  de> 
serted  and  never  reported  or  performed  military  duty  are  not  cfnisldwed 
as  "soldiers**  within  the  meaning  of  Army  Regulations,  antlu^iliig  psy 

aiul  allowances  to  soldiers  In  d.'sprtion  from  date  of  their  return  to  miU- 
tsiry  control  if  rmt  forfeHe<l  by  sentence  of  tx^Mieral  court-nmrtial.  nor  within 
tlie  uieuniug  of  the  act  of  June  5,  1920,  41  Slut.,  9G1,  providing  tliat  a  suit 
of  dttsen's  outer  clothing,  to  cost  not  exceeding  $40,  shall  be  iasoed  to  eech 
soldier  discharged  otherwise  than  honorably. 

Assistant  Comptroller  Force  to  Lieut.  C.  J.  Moore,  United  States  Army,  Kay  17, 
19ai: 

There  was  received  in  this  office  on  May  5,  1921,  your  letter  in- 
closing final  statements  and  other  papers  relating  to  the  claim  for 
pay  and  clothing  of  Robert  Oscar  Ilall,  who  was  inducted  into  the 
military  service  of  the  United  States  May  12,  1918,  by  the  local 
board  of  Franklin  County,  Ala.;  never  reported  for  military  duty; 
was  absent  in  desertion  from  May  12,.  1918,  until  apprehended  at 
Eed  Bay,  Ala.,  and  delivered  on  January  24,  1921,  to  the  military 
authorities  at  Montgomery,  Ala.,  where  he  was  tried  by  a  general 
court-martial,  convieted  of  desertion  upon  his  plea  of  guilty,  and 
was  sentenced  to  be  confined  at  hard  labor  for  a  year,  which  sentence 
was  reduced  by  the  reviewing  authority  to  confinement  at  hard  labor 
for  one  month.  He  was  never  restored  to  military  duty  and  never 
performed  any  military  service.  He  served  his  sentence  aAd  was 
discharged  April  7, 192L 
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In  view  of  the  fact  that  no  forfeiture  of  pay  or  allowances  was 
imposed  by  the  sentence  of  the  jjeneral  court-martial,  you  request 
decision  of  the  question  whether  said  Robert  Oscar  Hall  is  entitled 
to  pay  from  January  24.  1921,  the  date  of  his  return  to  military  con- 
trol, to  April  7,  1021.  less  $50  paid  for  his  ap{)nOiension ;  and  whether 
you  are  authorized  to  purchase  a  suit  of  civiiiaii's  outer  clothiog  ia 
a  sum  not  exceeding  $40  for  issue  to  him. 

Paragraph  130,  Army  Regulations,  current  series,  provides: 

"A  soldier  in  desertion  *  *  *  who  surrenders  or  is  apprehended 
before  his  term  of  enlistment  has  expired  is  entitled  to  pay  and 
allowances  from  the  date  of  his  return  to  military  control.*^ 

This  man  was  called  under  the  selective  service  law  of  May  18,  1917, 
40  Stat.,  76,  but  did  not  respond.  He  was  never  mustered  into  the 
military  service  of  the  Ignited  States  and  consequently  was  never  a 
"soldier"  within  the  meaning  of  said  paragraph  130,  nor  within  the 
meaning  of  the  act  of  June  6,  1920,  41  Stat.,  961,  which  provides: 

"  for  a  suit  of  citizen's  outer  clothing,  to  cost  not  exceeding  $40,  to  be 
issued  to  each  soldier  discharged  otherwise  than  honorably  j" 

He  could  not  by  falling  to  respond  escape  liability  to  punishment 
by  action  of  s  coart*martial.  At  the  time  of  the  draft,  when  his 
name  was  drawn,  he  was  constructively  in  the  service  in  that  he  was 
amenable  to  oourt-martial.  But  he  was  not  at  any  time  actually  in 
the  military  service,  he  having  failed  to  report,  and  the  men  so 
drafted  who  reported  for  duty  having  been  discharged  prior  to  the 
year  1920  under  orders  for  the  reduction  of  the  Army  by  reason  of 
dose  of  hostilities,  except  those  who  upon  their  own  requests  were 
continued  in  the  service. 

In'this  connection  see  decision  of  the  United  States  Supreme  Court 
in  case  of  Houston  v.  Mo&rej  5  Wheat.,  1;  and  section  140  Selective 
Service  Regulations,  1918. 

Upon  the  facts  appearing,  there  is  nothing  due  the  claimant  from 
the  United  States. 


PATXSVT  OF  JUnOXEHTB  VOR  SALYAtfl— UHZTSB  STATU  mxmXQ 

BOARD. 

Under  the  provisions  of  the  act  of  March  9,  1920*  41  Stat,  525,  authorizing 
salts  against  the  United  States  In  ndmirnlty  for  salvage  services,  Judgments 
for  Kalvnpo  Jnvolvlnc  veSBSls  operatP<l  by  the  rnUe<l  Stiites  Shipping  Board 
nt  Its  own  exp<'n.sp  are  properly  pnyal)le  from  the  "emergency  slii[»plng 
fund,"  iu  the  absence  of  an  Insurance  fuud  especially  available  therefor,  as 
provided  by  section  8  of  the  act 

The  amount  of  judgment  obtained  against  the  United  States  for  salvage 
services  In  salt  brought  under  anthorlty  of  the  act  of  Bfarch  9,  1920,  41 
Stat,  525,  may  be  paid  to  the  cleric  of  the  court  having  jurisdiction  for 
deposit  In  the  eonrt  registrar  to  be  distributed  to  the  various  judgment 
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creditors,  and  if  such  payment  Is  accepted  in  satisfaction  of  the  Judgm^t 
tnd  satisfaction  of  the  Judgment  daly  obtained  and  cntwed  of  noord,  tlie 
Ooverament  will  stand  fkilly  dlscbarged  of  Its  llabiUtar  under  Um  Jodgmcnt 

Decision  by  Comptroller  Warwick,  May  18,  1921: 

The  Auditor  for  the  State  and  Other  Departments  submitted  for 
approval,  disapproval,  or  modification  his  decision  dated  May  2, 
1921,  of  certain  legal  questions  involved  in  the  settlement  of  a  claim 
for  payment  of  a  decree  in  admiralty  against  the  steamship  Ken- 
tuchinn.  United  States  of  America,  claimant,  and  in  favor  of  Arthur 
Ackerman  ami  Gu>taf  A.  E.  Ackerman,  etc.,  charterers  in  possession 
of  the  steam  tug  ^.  O.  Ackerr/ian,  and  of  the  master  and  crew  of  the 
said  tug.  Tlic  decree  adjudges  salvage  and  costs  to  the  libellant  in 
the  amount  of  $3,031.25,  together  with  interest  thereon  at  4  per  cent 
per  annum  until  the  decree  is  satisfied.  Of  the  award  of  $3,000 
salvage,  75  per  cent  is  awarded  to  Arthur  Ackerman,  Gustaf  A.  C. 
Ackerman,  and  Arthur  Ackerman  (Inc.),  as  their  interest  may 
appear,  and  25  per  cent  to  the  master  and  crew  of  the  tug,  to  be  appor- 
tioned ratal)ly  proportionate  to  their  monthly  wage. 

The  admiralty  proceedings  in  this  case  are  said  to  have  been 
brought  under  the  act  of  March  9,  1920,  41  Stat.,  525,  section  8  of 
which  provides: 

"  That  any  final  judgment  rendered  in  any  suit  herein  autliorized, 
and  any  final  judgment  within  the  purview  of  sections  4  and  7  of  this 
Act,  and  any  arbitration  award  or  settlement  had  and  agreed  to  under 
the  provisions  of  section  9  of  this  Act,  shall,  upon  the  iHreeentation 
of  a  duly  authenticated  copy  thereof,  be  paid  by  the  proper  acooimt- 
ing  officers  of  the  United  States  out  of  any  appropriation  or  insurance 
fund  or  other  fund  especially  available  therefor;  otherwise  there  is 
hereby  appropriated,  out  of  any  money  in  the  Treasury  of  the  United 
States  not  otherwise  appropriated,  a  sum  suillcient  to  pay  any  such 
judgment  or  award  or  settlement." 

The  claim  for  the  amount  awarded  by  the  decree  in  this  case  was 
forwarded  by  the  United  States  Shipping  Board  to  the  Auditor  for 
the  State  and  Other  Departments  with  a  statement  to  the  effect  that 
at  the  time  the  salvage  service  was  performed  the  steamship  Ken- 
tuekian  was  owned  by  the  American  Hawaiian  Steamship  Co.  and 
was  under  requisition  charter  to  the  United  States  Shipping  Board, 
assigned  to  the  service  of  the  War  Department,  and  that  there  is  no 
appropriation  or  insurance  fund  under  the  control  of  the  Shipping 
Board  from  which  the  amount  of  the  decree  may  be  paid. 

The  auditor  decides,  first,  that  the  decree  is  payable  from  the  in- 
definite appropriation  made  by  section  8  of  the  act  of  March  9,  1920, 
hereiiibefore  quoted. 

I  can  not  approve  that  conclusion.  The  section  contemplates  that 
in  the  absence  of  an  available  insurance  fund  the  judgments  re&rred 
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to  shall  be  paid  out  of  the  appropriation  or  fund,  if  any,  against 
which  the  claim  would  have  been  charged  if  it  had  been  paid  without 
legal  proceedings  for  its  enforcement.  The  complement  to  section  8 
is  found  in  section  11  of  the  act,  which  provides  that  all  moneys  re- 
covered by  the  United  States  on  causes  of  action  arising  from,  or  in 
connection  with,  the  possession,  operation,  or  ownership  of  any  mer- 
chant vessel  shall  be  covered  into  the  Treasury  for  reimbursement  of 
the  appropriation,  or  insurance  fund,  or  other  funds,  from  which 
the  loss,  damage,  or  compensation  for  which  the  judgment  was  re- 
covered has  been  or  will  be  paid. 

Salvage  of  a  vessel  is  an  expense  of  operating  the  vessel,  which  in 
the  case  of  vessels  operated  by  the  Shipping  Board  would  be  payable 
from  the  fund  known  as  "emergency  shipping  fund."  Assuming 
that  this  vessel,  though  assigned  to  the  service  of  the  War  Depart- 
ment at  the  time  the  salvage  service  was  rendered,  was  being  operated 
by  the  Shipping  Board  at  its  own  expense,  the  amount  of  the  decree 
should  be  paid  from  the  emergency  shipping  fund.  The  auditor's 
decision  that  the  decree  is  payable  from  the  indefinite  appropriation 
raised  by  section  8  of.  the  act  is  accordingly  disapproved.  Whether 
the  ^y•d^  Department  is  liable  to  the  Shipping  Board  for  this  expense 
depends  upon  the  terms  under  which  the  vessel  served  the  War  De- 
partment and  need  not  be  determined  in  this  connection.  See  25 
Gomp.  Dec,  285,  621. 

The  auditor  decides,  also,  that  the  amount  of  the  judgment,  in-  ' 
terest,  and  costs  in  chis  case  should  be  paid  by  warrant  payable  to 
thtt  clerk  of  the  court  in  which  the  decree  was  rendered,  to  be  de- 
posited by  the  clerk  in  the  registry  of  the  court  according  to  sections 
995  and  996,  Revised  Statutes,  for  distribution  under  direction  of 
tile  court  to  the  parties  entitled  under  the  decree. 

This  office  has  held  that  where  the  court  ha.s  ordered  that  the 
amount  of  a  judgment  against  the  United  States  shall  bo  paid  into 
the  registry  of  the  court  for  distribution  to  persons  entitled  thereto, 
and  the  money  is  lawfully  so  paid  into  the  registry,  the  receipt  of 
tile  clerk  may  be  accepted  by  the  accounting  officers  of  the  Treasury 
as  sufficient  evidence  to  support  a  credit  in  the  accounts  of  a  disburs- 
ing officer  who  niiikes  the  payment.    26  Comp.  Dec,  912. 

While  it  does  not  appear  that  the  court  in  this  case  has  ordered  pay- 
ment into  the  registry,  it  is  customary  and  proper  in  any  cn-sc  in 
which  payment  direct  to  judgment  creditors  is  impracticable,  or 
undesirable,  that  the  judgment  debtor  may  pay  the  amount  of  the 
judgment  into  the  registry  for  distribution.  Such  method  of  pay- 
ment imposes  upon  private  litigants  the  obligation  to  pay  the  clerk's 
fees  and  commission  incident  thereto,  but  the  Ignited  Stat«'s  does 
not  now  pay  to  clerks  of  United  States  district  courts  any  uompeusa- 
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tioD  for  their  services  to  the  Government  in  addition  to  the  saltiy 
paid  by  the  Government.  In  the  instant  case  the  papers  do  not  dis- 
close the  names  and  present  addresses  of  any  of  the  judgment  cred- 
itors, and  it  would  be  difficult  and  perhaps  impracticable  for  the 
accounting  officers  to  imdertake  to  ascertain  these  facts  and  make 
payments  directly  to  each  creditor.  I  see  no  reason  why  the  Govern- 
ment may  not  exercise  the  election  allowed  to  other  judgment  cred- 
itors and  pay  this  money  to  the  derk  of  the  court  for  deposit  in  the 
court's  registry.  If  so  paid  and  deposited,  and  if  such  payment  is 
accepted  in  satisfaction  of  the  judgment,  and  if  satbfaction  of  the 
judgment  is  duly  obtained  and  entered  of  record,  the  Government 
will  stand  fully  discharged  of  its  liability  under  the  judgment.  As 
thus  qualified,  the  decision  6f  the  auditor  in  this  pardcular  is 
approved. 


PAT  OV  BHII8TSD  KBH  OF  THE  MAKINE  C0&V8  WEOSS  ACCOmiTS  EAVl 

B££1I  LOST. 

Proviatotis  of  the  act  of  July  11«  1910,  41  Stat.,  110,  authorising  dlsbargliig 
officers  to  pay  enHfrteil  men  of  the  Army  upon  the*  personal  affidavits  of  the 
men  as  to  date  of  Inst  payment  and  condition  of  their  accounts  when  their 

oftlciiil  arcounts  with  respect  to  pay  have  been  lost  or  not  returned  from 
ovcr.seas.  and  directing  accounting  ofhcers  of  the  Treasury  to  credit  <lis- 
bursing  oUiccrs  with  such  payuients,  are  iipplicabie  to  enlisted  men  of  the 
Marine  Oorpe  when  detached  from  the  Navy  for  service  with  Oie  Army  by 
order  of  the  President  under  section  1621,  Revised  Statutes. 

decision  by  Assistant  Comptroller  Force.  May  18.  1921: 

The  Auditor  for  the  Navy  Departnieiit  has  submitted  for  approval, 

disa]iproval,  or  niodiheation.  liis  decision  of  May  11.  19*21,  coustru- 

inrr  (with  reference  to  the  facts  presented  in  the  case  of  Samuel  P. 

Capwcll.  serfreant.  United  States  Marine  Corps,  in  the  account  for  the 

month  of  May,  PJii),  of  Capt.  Frank  S.  Flack,  assistant  paymaster, 

United  States  Marine  Corps  Reserve)  the  following  provisos  in  the 

act  of  July  11,  iyi9,  41  Stat,  HQ: 

"Provided,  That  the  pay  due  enlisted  men  of  the  Army  shall  not  he 
withheld  from  them  by  reason  of  the  fact  that  their  service  recor{ls  or 
other  official  papers  showing  the  status  of  their  accounts  with  respect 
to  pay  have  been  lost  or  not  returned  from  overseas  and,  under  sndi 
regulations  as  may  be  prescribed  by  the  Secretary  of  War,  these  men 
mav  be  paid  upon  their  personal  affidavit  as  to  date  of  last  payment 
ana  condition  of  their  accotints :  Provided  further^  That  payments 
made  in  accordance  with  such  renrulations  (or  which  have  already 
been  made  upon  the  aiiidavit  of  the  soldier)  shall  be  passed  by  the 
accounting  officers  of  the  Treasury,  to  the  credit  of  tae  disbursiiig 
officers  making  them." 
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The  auditor's  decision  is  as  follows : 

"  Sergeant  Capwell  enlisted  in  the  U.  S.  Marine  Corps  at  Detroit, 
Michigan,  on  September  15,  1917,  and  was  discharged  Muy  22,  1919, 
at  Quantico,  Virginia,  with  character  excellent.  During  the  war  with 
Germany  he  served  with  the  U.  S.  Army  in  France. 

"It  appears  that  his  account  was  taken  up  by  Captain  Arthur 
Kinirstfui,  Marine  l^crsonnel  Detachment,  third  naval  district,  on 
*alhdavit'  from  Oct()l)€r  1,  1918,  to  February  28,  1910,  and  paid  in 
full.  His  account  was  again  taken  up  on  ^aHidavit^  by  Captain 
Frank  S.  Flack,  at  Quantico,  Virginia,  who  made  settlement  from 
October  1,  1918,  to  May  21,  1919,  the  day  prior  to  his  discharge. 
The  marine  stated  in  his  aflidavit  that  he  had  no  family  allotment. 
The  records,  however,  show  that  he  had  a  war  risk  class  'A'  allot- 
ment. As  no  checkajres  were  nuide  on  account  of  this  allotment, 
the  marine  was  overpaid  on  the  date  of  his  discharge. 

''The  question,  therefore,  arises  as  to  whether  the  act  of  July  11, 
1919,  is  applicable  to  the  enlisted  men  of  the  Marine  Corps,  ana 
relieves  disbursing  officers  of  said  corps  from  responsibility  for  over- 
payments made  as  the  result  of  erroneous  statements  in  the  affidavits. 

"Section  1621,  Revised  Statutes,  provides: 

'^'The  Marine  Corps  shall,  ui  all  times,  be  subject  to  the  laws  and 
reffulatlons  establishea  f or  the  soTemment  of  the  Navy,  except  when 
detached  for  service  with  tlie  Army  by  order  of  the  President ;  :ind 
when  so  detached  they  shall  be  subject  to  the  rules  and  articles  of 

war  prescribed  for  the  government  of  the  Army.' 

"The  marines  on  duty  overseas  were  serving  with  the  Army  and 
were  ^subject  to  the  niles  and  articles  of  war  prescribed  for  the 
goTomment  of  th»  Army.' 

'^To  provide  for  payment  to  marines,  who  were  servins  with  the 
Army  overseas,  upon  tneir  return  to  the  United  States  without  their 
staif  returns,  Marine  Corps  Order  No.  7,  dated  January  29,  1919, 
was  issued  prescribing  the  form  of  affidavit  and  the  conditions  under 
which  payments  should  be  made.  On  March  11, 1919,  Marine  Corps 
Order  No.  SO  was  issued  prescribing  the  conditions  under  which  a 
marine  may  be  discharged  from  the  servit  o  upon  an  affidavit  in  case 
his  staff  returns  have  not  been  received  from  overseas. 

"The  Marine  Corps  is  not  specifically  mentioned  in  the  Army 
appropriation  act  of  July  11,  1919,  providing  for  payments  on  affi- 
davits. The  marines  serving  overseas  were  under  the  jurisdiction 
of  the  Army,  and  it  is  believed  that  the  act  of  July  11, 1919,  mproj  is 
broad  enough  to  cover  enlisted  men  in  the  Marine  Corps. 

**  I  am  therefore  of  the  opinion  that  the  act  of  July  11,  1919,  supra, 
is  applicable  to  the  Marme  Corps,  and  that  payments  made  in 
accoraance  with  regulations  issued  by  the  Secretary  of  War  (or 
which  have  already  been  made  upon  the  affidavit  of  the  marine). 


credit  of  the  disbursing  officer  making  them,  without  regard  to 
resulting  overpaymeint  caused  by  erroneous  statements  in  the  affi- 
davit." 

In  each  of  the  cases  brought  to  the  attention  of  the  auditor  a 
cayeat  should  be  filed  showing  the  amount  of  the  overpayment  as 
levealed  by  facts  adduced  after  the  date  of  the  payment,  and  in  the 
OOeOB*— 21— VOL27  64 


officers  of  the  Treasury  to  the 


Digitized  by  Gopglc 


992 


DECISIONS  OF  THE  COMPTBOLLER. 


settlement  of  any  claim  presented  in  siich  case  the  amount  of  the 
overpayment  should  be  deducted  from  the  credits,  if  any,  foimd  due. 
As  herein  modified  the  decision  of  the  auditor  is  approved. 


OOKKirTAnOV  OW  WSAMtnM,  KBAT,  AVB  IZ«KT— VA7Y  HVBSl  OOUI 

(RKALS). 

Pay  and  allowances  of  the  Nurse  Corps  (female)  of  the  Navy  having  been  as- 
similated to  those  of  tlie  Nnrae  Ooips  (female)  of  the  Army,  tbe  provisions 
of  section  10  of  the  act  of  Jane  4,  1820^  41  Stat,  767,  providing  relative 
rank  for  members  of  the  Army  Nurae  Ooipe»  confer  upon  the  members  oC 
the  corrospondiuK  Navy  corps  all  Increnses  Involvefl  In  the  allownnces  of 
commutation  of  quarters,  heat,  and  light  when  quarters  in  kind  are  not 
available,  thereby  entitling  the  superintendent  of  the  Navy  Nurse  Corps 
to  the  oommatatlon  of  qnartera,  lieat»  and  light  payable  to  a  major  of  the 
Amty  and  dilef  nurses  of  the  Navy  Nurse  Oorpe  to  the  same  allowanoti 
psyable  to  a  first  lientenant  of  the  Army. 

Assfstaat  Comptroller  lone  to  the  Beeretaiy  of  tiie  Vavy,  Kay  20,  IMl: 

By  your  reference  of  May  14,  1921,  I  have  your  request  for  deci- 
sion of  the  question  presented  by  Commander  C.  G.  Mayo  (S.  C.)> 
United  States  Navy,  as  follows : 

"It  is  requested  that  the  Comptroller  of  the  Treasury  be  asked  to 
decide  whether  the  superintendent  of  the  Navy  Nurse  Corps  may  be 
credited  with  oommutation  for  ouartera,  heat,  and  light  allowanoei 
as  allowed  the  guperintendent  of  the  Army  Nurae  Corps,  and  chief 
nurses  Navy  Nurse  Corps  credited  with  the  allowanoes  as  allowed  for 
chief  nurses  of  the  Army  Nurse  Corps," 

Assimilation  of  the  pay  of  the  Nurse  Corps  (female)  of  the  Navy 
with  that  of  the  Nurse  Corps  (female)  of  the  Army  was  made  by  the 
act  of  May  13,  1908,  35  Stat,  146.  There  was  at  that  time  no  pro- 
vision for  commutation  of  quarters  for  the  Army  Nurse  Corps ;  nor 
had  such  provision  been  made  when  the  act  of  June  24,  1910,  36  Stat, 
606,  authorized  the  Secretary  of  the  Navy,  in  his  discretion  to  allow 
membera  of  the  Nurse  Corps  (female)  of  the  Navy  $15  per  month  in 
lieu  of  quarters,  when  Government  quartan  were  not  available.  The 
act  of  March  4,  1915,  38  Stat,  1069,  appropriated  for  commutaticm 
of  quarters  for  membera  of  the  Army  Nurse  Corps  at  the  rate  of  $13 
per  room,  without,  however,  superseding  the  existinj?  provision  for 
the  Navy  Nurse  Corps,  The  act  of  June  16,  1917,  40  Stat,  209,  pro* 
▼ides  for  "  ♦  •  ♦  commutation  of  quarters  for  officers  on  shore 
not  occupying  public  quarters,  including  boatswains,  *  *  *;  and 
also  members  of  the  Nurse  Corps  (female)  who  shall  hereafter  he 
paid  the  same  commutation  as  is  or  may  be  allowed  members  of  the 
Nurse  Corps  of  the  Army;  *  *  This  is  the  current  assimilat- 
ing provision  as  to  commutation  of  quarters  of  the  Nurse  Corps  of 
the  Aimj  aod  ^^yj  respectively.  Since  increasee  in  (be  Anny  sale 
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apply  also  to  the  Xft\ y  the  provisions  of  section  10  of  the  act  of 
June  4,  1920,  41  Stat.,  7C7,  quoted  in  full  in  27  Comp.  Dec,  681,  pro- 
viding relative  rank  for  members  of  the  Army  Nurse  Corps,  confer 
upon  the  memherH  of  the  correspondinjj  Navy  corps  all  increases 
involved  in  tlie  allowance  of  commutation  of  quarters,  heat,  and 
li^dit  Para^rraph  8  (also  quoted  in  the  decision  just  referred  to) 
of  Se  tion  III,  G.  O.  No.  49,  War  Department,  August  14,  1920, 
prescribes: 

"  Nurses  are  entitled  to  the  same  allowances  and  privilen^es,  except 
miiea«re,  as  are  prescribed  for  commissioned  officers  f)f  parades  corre- 
spoiuling  to  their  relative  rank,  viz:  Commutation  of  (juarters,  when 
(Quarters  in  kind  are  not  available;  commutation  of  heat  and  light; 

You  are  therefore  advised  in  answer  to  your  inquiry  that  the  super- 
intendent of  the  Navy  Nurse  Corps  is  entitled  when  quarters  in  kind 
are  not  available  to  the  commutation  of  quarters,  heat,  and  light 
which  is  payable  to  a  major  of  the  Army.  The  chief  nurses  of  the 
Navy  Nurse  Corps  are  entitled  to  the  commutation  payable  to  a  first 
lieutenant  of  the  Army. 


OOVTSAOn— DIUTZBT. 

Where  after  a  oontmct  has  been  ezecated  tlie  Oovemment  agrees  to  accept 
material  ftamlBlied  by  a  contractor  la  cheaper  cootalnem  than  epedfled 

In  th»'  contract  baled  on  corapftltlve  bids,  the  Government  Is  entitled  to 
th*'  iM  Fietit  of  nny  rerluctlon  in  cost  to  tbe  contractor  in  making  delivery 
in  tlie  dieapcr  containers. 

OonvtroUer  Warwiek  to  the  Seoretaiy  of  the  TMasaiy,  Hay  SO,  1921: 

I  have  your  letter  of  Maj  2,  1921,  requesting  decision  whether 
there  shall  be  deducted  from  a  voucher  of  the  Victor  G.  Bloede  Co. 
for  payment  for  a  final  delivery  under  its  contract  to  deliver  dextrine 
to  the  Bureau  of  Engraving  and  Printing  during  the  fiscal  year 
1921  the  difference  between  the  cost  of  furnishing  the  dextrine  in 
paper-lined  barrels  as  required  by  the  contract  and  in  paper-lined 
bags  as  it  was  actually  delivered  to  and  accepted  by  the  bureau. 

It  seems  that  this  contractor  has  had  contracts  for  delivering 
dextrine  to  the  bureau  during  prior  fiscal  years,  and  that  such 
contracts,  like  the  one  now  in  question,  have  called  for  delivery  in 
paper-lined  barrels.  On  October  27,  1917,  the  then  acting  director 
.  of  the  bureau  agreed  in  writing  to  accept  delivery  in  bags  instead 
of  barrels  upon  the  representation  of  the  contractor  that  it  was  then 
difficult  to  obtain  the  necessary  barrels.  It  does  not  appear  that  this 
written  agreement  extended  beyond  the  contract  then  in  force,  or 
that  it  was  subsequently  renewed  in  writing,  although  it  appears 
that  all  subsequent  deliveries  were  made  and  accepted  in  bags. 
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The  GoTemment  accepted  delivery  in  bags  instead  of  in  barrels  at 
the  contractors  request  and  for  the  contractor's  benefit  or  convenience, 
and  is  entitled  to  the  benefit  of  a  lower  price  for  such  delivery  if  the 
price  of  dextrine  delivered  in  bags  is  in  fact  lowar  than  if  it  is  de- 
livered in  barrels.  Mere  permission  to  the  contiactor  to  deliver  in 
bags  instead  of  barrels  does  not  waive  the  Government's  right  to  the 
cheaper  rate  for  that  delivery.  Bids  were  submitted  by  this  contiactor 
and  by  other  bidders  on  the  basis  of  delivery  in  barrels.  It  would 
obviously  be  unjust  to  the  Government  and  unfair  to  other  biddeis 
to  let  the  contract  upon  that  basis  and  afterwards  accept  delivery  io 
bags  and  make  pa ym^t  at  the  rate  lor  barrel  delivery. 

For  the  fiscal  year  1922,  alternative  bids  for  furnishing  dextrine  in 
barrels  and  in  bags  have  been  obtained.  These  bids  all  show  a  lower 
price  for  delivery  in  bags.  The  difference  in  price,  however,  is  far 
from  being  uniform  and  no  one  of  the  bids  can  be  talcen  as  establishing 
the  difference  in  price  which  shall  be  deducted  from  the  payment  nov 
tobemade. 

It  appears  that  the. contractor  has  been  called  upon  to  diow  the 
difference  between  the  cost  to  it  of  delivery  in  bariels  and  delivery  is 
bags,  but  has  refused  to  make  such  showing.  Settlement  upon  the 
basis  of  a  deduction  of  the  difference  in  cost  to  the  contractor  of  deliv- 
ery in  barrek  and  delivery  in  bags  would  seem  to  be  fair  to  boA 
parties.  However,  if  the  contractor  persists  in  its  refusal  to  make  the 
showing  called  for,  and  the  difference  can  not  be  otherwise  satisfac- 
torily established,  you  should  refuse  to  pay  the  voucher  and  refer  the 
claim  to  the  Auditor  for  the  Treasury  Department  for  settlement. 


VAT  OF  ntonxTT  an  nnsiraszTO  omcBss  «r  tbx  vatioval  ovabbi 

Where  It  Is  shown  by  a  proi>er  certificHte  that  a  property  and  disbur^ng  t»ffi<^r 
of  the  National  Guard  has.  in  addition  i»  his  duties  as  property  and  dis- 
bursing officer,  performed  the  duties  of  his  rank  or  grade  as  required  bj 
TCgQlatlons  of  the  Secretafy  of  War  lasoed  imniiant  to  aeetkm  lOB  of  tkt 
act  of  Jane  8»  ISMI^  aa  ameDded  by  aactioo  47  of  tlie  act  9t  Jime  4^  VUk 
41  Stat,  783,  and  those  duties  are  sqiaiate  and  diatiiict  from  his  dntks  ti 
property  and  disbursing:  officer,  he  Is  entitled  to  the  same  drill  pay  as  other 
officiTs  in  the  National  Guard  of  the  same  rank  or  grade,  which  may 
paid  hiui  in  addition  to  his  pay  as  property  and  disbursing  officer.  27  Cowp. 
Dec.,  806.  ampimed. 

Assistant  Comptroller  Foree  to  the  Secretary  of  War,  Maj  8^  iSSl: 
1  have  your  letter  of  April  9.  1921,  as  follows : 

"  ReferrinfT  to  decision  of  the  Comptroller  of  the  Treasury.  Hated 
March  is,  11^21,  '21  C'omp.  Dec  >^<io.  rerrartlin^  armory-drill  pay  for 
United  States  property  and  disbursinii  officers,  it  is  desired  to  invite  1 
your  attention  to  the  following  law  and  facts  on  the  subject  matter. 
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"  Prior  to  the  nationnl  flefonse  act  of  June  3, 1916,  Federal  property 
to  equip  ttie  Organized  Militia  was  issued  to  the  governors  of  the 
respective  States,  who  were  not  required  to  be  bonded  for  the  safe- 
keeping of  and  proper  accounting  for  such  property,  whidi,  as  to  the 

?uantities  issued  to  the  individual  States  ana  as  to  the  aggregate 
umished  all  the  States,  amounted  to  the  value  of  large  sums  of 
money.  Resulting  losses  of  such  property  to  great  degree,  due  to 
lack  of  proper  care  and  inditfereuce  on  tlie  part  of  certain  States, 
without  provision  for  requirii^- reimbursement  to  the  Federal  Qov- 
enunent,  convinced  the  War  Department  that  the  system  was  not 
properly  protecting  the  Government's  interest.  In  view  of  that  con- 
dition provision  was  made  in  the  national  defense  act  for  th-^  desiCTia- 
tion  of  a  specific  officer  in  the  State  wlio  must  be  bonded  to  the  Fetleral 
Government  for  proper  care  of  and  accounting  for  the  equipment 
issued  to  the  State  for  the  use  of  the  National  Guard  and  also  for  the 
proper  disbursement  of  and  accounting  for  Federal  funds  appro- 
priated by  Congress  for  the  National  Guard  and  expended  by  the 
State  authorities.  This  officer  was  and  is  designated  and  known  as 
the  United  States  property  and  disbursing  officer  for  the  State  con- 
cerned. The  wisdom  of  this  provision  has  been  demonstrated,  the 
result  being  a  considerable  reduction  in  the  losses  of  property  and  in 
a  great  number  of  instances  where  losses  have  occurred  the  State 
authorities  are  required  to  and  do  reimburse  the  Federal  Government. 

"  The  United  States  property  and  disbursing  officers  above  referred 
to  are  not  ofiicers  separate  and  distinct  from  tlie  authorized  National 
Guard  organizations,  performing  only  the  duty  of  receiving,  caring 
for,  and  accounting  for  National  tifuard  equipment  and  Federal 
funds  placed  to  their  credit.   They  are  olncers  of  the  National 
Guard  the  law  Specifically  stating  (sec.  67  of  the  act  of  June  3, 1916) : 
"  '  The  governor  of  each  State  and  Territory  and  the  Commanding 
General  of  the  National  Guard  of  the  District  of  Columbia  shall 
appoint,  designate,  or  detail,  subject  to  the  approval  of  the  Secretary 
or  War,  The  Adjutant  Goieral  or  an  o^^cer  of  the  National  Ovard  of 
the  State,  Territory,  or  District  of  Columbia,  who  shall  be  regarded 
as  property  and  msbursing  officer  of  the  United  States.  *  *  V 
(See,  however,  40  Stat.,  878.) 

"  It  is  the  oi)inion  of  the  War  Department  that  the  pay  provided 
in  the  same  paragraph  of  the  law  is  for  the  services  of  the  United 
States  i)roperty  and  disbursing  officers  as  micA,  i.  e.,  is  for  properly 
acootmting  for  the  National  Ouard  eouipment  and  funds  issued  to 
them.  The  amount  and  character  oi  services  which  these  officers 
are  required  to  perform  in  connection  with  their  money  and  property 
responsibility  and  accounts  are.  in  the  judgment  of  this  department, 
fully  commensurate  with  the  salaries  which  they  receive  from  the 
Federal  Government,  the  average  being  about  $900.00  per  annum. 

"  Bearing  in  mind  that  property  and  disbursing^  officers  are  and 
must  be  oncers  of  the  National  Oiiard,  attention  is  mvited  to  section 
109  of  the  act  of  June  3,  1916,  as  amended  by  the  act  of  June  4, 
1920,  which  provides  for  armory  drill  pay  for  'ofiicers  of  the  Na- 
tional (Juard.'  Such  section  does  not  except,  either  by  direct  state- 
ment or  by  implication,  the  officers  of  the  National  Guard  who  may, 
incidentally,  be  property  and  disbursing  officers.  This  section  covers 
all  officers  of  the  National  Gkiard,  the  classes  of  such  officers  hmg 
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divided  in  the  section  into  'captains  and  lieutenants  belomring  to  or- 
ganizations,' *'  officers  above  tlie  grade  of  ca|ftain,'  and  ofl^rs  below 
Qie  ^prade  of  major  not  belonmng  to  organizations.'  While  the  law 
providing  for  property  and  disbursing  officers  does  not  limit  them 
to  officers  of  the  Quartermaster  Corps  or  other  l)ranches  of  the 
staff  corps  and  de})artnients,  as  a  matter  of  fact  such  pr()j)erty  and 
disbursing  ollicers  are,  as  a  fjeneral  rule,  oflicers  oi"  the  stall  corps 
and  departments,  moreparticularly  of  the  Quartermaster  Corps, 
and  recognized  by  the  War  Department  as  officers  of  the  National 
Guard. 

"The  armory  drill  duties  of  all  officers  of  the  National  Guard, 
inchidint^  those  of  the  statf  corps  and  dpartments  (necessarily 
embracing  the  officers  who  may  incidentally  be  designated  as, 
and  performing  the  additional  duties  of,  property  and  disbursing 
oflicers),  are  specilically  prescribed  by  the  War  Department  in  regu- 
lations, and  under  such  regulations  the  officers  who  may  be  inci- 
dentidly  property  and  disbursing  oflicers  are  required  to,  and  do, 
perform  armory  drill  duties.  If  the  oflicers  who  may  be  incidentally 
actinp:  as  property  and  disbursing  oflicers  are,  as  above  stated,  of 
the  Quartermaster  Corps,  National  Guard,  they  are  instructed  in  the 
general  subject  of  equipping  and  moving  tr(X)ps,  preparing  camp 
sites,  furnishing  of  rations  to  troops  in  the  field,  and  in  the  various 
other  duties  of  the  Quartermaster  Corps,  all  of  which  instruction 
and  problems  are,  by  regulation,  counted  as  equivalent  to  armory 
drills  and  which,  aside  from  their  duties  as  property  and  disbursing 
ofl[icers,  thev  must  perform  in  order  to  qualify  for  armory  drill  pay 
as  Xationai  Guard  oflicers  under  section  10^  of  the  act  of  June  3, 
1910. 

*^It  has  been  the  opinion  of  the  War  Department  to  date  that 
these  property  and  disbursing  ofllicers  are  entitled  to  pay  for  perform- 
ing services  as  such,  which  involves  much  more  time  and  effort  than 
the  evening  drills  performed  by  other  oflficers  of  the  National  Guard, 
and  that  if  they,  as  recognized  National  (luard  officers,  perform 
the  required  services  at  armory  drills  or  their  equivalent  in  addi- 
tion to  their  duties  as  property  and  disbursing  oflicers,  they  are  also 
entitled  to  annory  drOl  pay  as  provided  by  section  109  of  the  act 
of  June  3, 1916.  In  other  words,  that  the  two  services  are  separate 
and  distinct  and  the  pay  of  each  conditioned  upon  the  perfoimanoe 
of  the  respective  required  services. 

"It  is  requested  that,  with  the  above  information,  which  may 
not  have  been  submitted  by  the  finance  oflicer  who  requested  decision 
in  the  case  herewith,  reconsideration  be  had  by  the  Comptroller 
upon  the  general  question  presented  by  this  letter." 

In  the  decision  referred  to  it  was  said,  page  806: 

*'The  only  name  on  the  roll  is  that  of  said  Maj.  H.  C.  Stein, 
His  duties  are  not  described  on  said  roll,  but  it  is  assumed  that  such, 
duties  were  those  of  a  property  and  disbursing  oflicer." 

And  it  was  held  that  he  was  not  entitled  for  the  performance  of 
those  duties  to  pay  as  a  property  and  disbursing  officer  and  also  the 
armoiy  drill  pay  as  for  the  satisfactory  perf onnanoe  of  his  appro- 
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priate  duties  as  an  officer  of  the  National  Guard  under  the  regula- 
tions prescribed  by  the  Secretary  of  War. 

Where  it  is  sliow  n  by  a  proper  certificate  that  a  property  and  dis- 
bursing officer  has,  in  addition  to  liis  duties  as  property  and  dis- 
bursing officer,  performed  the  duties  of  his  rank  or  grade,  required 
by  reguhition  of  the  Secretary  of  War  under  section  109,  and  those 
duties  are  separate  and  distinct  from  his  duties  as  a  property  and 
disbursing  officer,  lie  is  entitled  to  the  same  drill  pay  as  other  officers 
of  the  National  (niard  of  the  same  rank  or  grade,  and  that  this 
may  be  paid  to  him  in  addition  to  his  pay  as  property  and  disbursing 
officer. 

This  was  the  effect  of  the  decision  in  23  Comp.  Dec,  649,  and  the 
decision  to  which  you  refer  did  not  modify  or  overrule  that  decision. 


LOHOEVITT  PAY— A&XT  OPPICEKS. 

Service  ae  a  veterinarian  in  the  capnclty  of  a  civilian  ^ployee  in  the  Quarter- 
master Corps  of  the  Army,  under  appointmont  from  the  United  States,  but 
not  in  the  regular,  provisional,  or  temporary  forces  of  the  Army,  may  not 
be  counted  in  computing  length  of  service  of  Armj  officers  for  longevity  pay 
purposes. 

Auittant  Comptroller  Force  to  Capt  £.  0.  Hopklai,  United  States  Amy,  Kay  83, 
18S1: 

There  was  received  in  this  office  on  May  16,  1921,  your  letter  in- 
closing an  unpaid  voucher  for  $16.66  and  other  papers  in  the  case 
of  Samuel  H.  Saul,  first  lieutenant,  United  States  Army,  retired 
(who,  under  proper  detail,  performed  active  duty  for  a  period  in- 
cluding the  entire  month  of  January,  11)21,  and  for  said  month  was 
paid  as  first  lieutenant  of  less  than  five  years  of  service  on  active 
duty  and  now  claims  an  additional  sum  of  $16.0G  as  longevity  in- 
crease of  a  first  lieutenant  serving  in  the  second  period  of  five  years), 
and  requesting  decision  of  tiie  question  whether  upon  the  facts  stated 
as  to  his  governmental  veterinary  service  payment  of  the  voucher  is 
authorized. 

The  facts  presented  as  to  his  governmental  service  are  as  follows : 

A  letter  of  appointment  dated  August  3,  1915,  and  signed  hv  tha 
chief  clerk  of  the  War  Department,  is  worded  as  follows : 

"  Samuel  H.  Saul  is  hereby  appointed  veterinarian  at  $1,200  per 
annum  in  the  Quartermaster  Corps  of  the  Army,  West  Point,  New 
York,  for  a  probationary  period  of  six  months,  to  take  effect  wiien 
he  shall  have  taken  the  oath  prescribed  by  section  1757  of  the  Revised 
Statutes  of  the  United  States,  and  entered  on  duty.  Retention  in 
the  service  after  the  probationary  six  months  shall  be  equivalent  to 
absolute  appointment,  and  no  additional  oath  will  be  required. 

"  Bv  order  of  the  Secretary  of  War." 

This  appointment  tooJc  effect  on  August  9,  1916,  the  date  oath  was 
taken  as  shown  by  the  record,  and  service  thereunder  was  that  of  a 
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civilian  employee  in  the  Quartermaster  Corps,  and  was  not  service 
*Mn  the  Amy''  within  the  meaniag  of  the  longevity-pay  acts  of 
Congress. 

The  authority  of  this  appointment  found  in  the  following  pro- 
vision in  section  20  of  the  act  of  February  2,  1901,  31  Stat,  753: 

"  *  *  *.  Such  number  of  veterinarians  as  tlie  Secretary  of  War 
may  authorize  shall  be  employed  to  attend  animals  pertaining  to  the 
quartermaster's  or  other  departments  not  directly  connected  with  the 
cavalry  and  artillery  regiments,  at  a  compensation  not  exceeding  one 
hundred  dollars  per  month." 

By  the  act  of  August  24,  1912,  37  Stat.,  591,  the  Quartermaster's 
Department  was  consolidated  with  the  Subsistence  and  Pay  Dej^art- 
ments  of  the  Army  to  form  the  Quartermaster  Corps  of  the  xVrmy. 

These  veterinarians  (also  designated  ''veterinary  surgeons"),  em- 
ployed for  service  in  the  Quartermaster  Corps,  each  at  a  compensa- 
tion of  $100  per  month,  were  paid  such  compensation  from  the  funds 
annually  appropriated,  under  the  heading  "Incidental  expenses. 
Quartermaster  Corps,"  for  payment  of  hire  of  veterinary  surgeons.'' 
See  acts  of  March  4,  1915,  38  Stat.,  1074,  and  August  29.  1916.  39 
Stat,  632;  and  "Estimates  of  appropriations,"  page  307  for  1916, 
page  334  for  1917,  and  page  308  for  1918. 

Claimant  states  that  he  served  as  veterinarian  at  West  Point, 
N.  Y.,  until  October,  1915;  then  transferred  to  Seattle.  Wash.,  where 
he  performed  duty  as  veterinarian  on  U.  S.  Army  transport  Dix 
until  August,  1917;  then  transferred  to  Fort  Keogh  (Mont.)  veteri- 
narian purchasing  board;  thence  to  Camp  McClellan,  Anniston,  Ala., 
in  charge  veterinary  service  and  property,  camp,  and  remount ;  re- 
tired August  15.  1918;  recalled  to  active  duty  August  30,  1918  (hav- 
ing been  15  days  on  inactive  duty),  and  assigned  to  duty  as  assistant 
to  the  surgeon  at  Ancon,  Canal  Zone;  served  until  FeV)ruary  8.  19'21  ; 
promoted  permanent  first  lieutenant,  U.  S.  Army,  retired,  on  July 
18,  1920. 

Paragraph  12  of  War  Department  Special  Orders  No.  295-0,  dated 
December  16,  1920,  is  as  follows : 

"  By  direction  of  the  President,  First  Lieutenant  Samuel  H.  Saul, 
United  States  Army,  retired,  is  relieved  from  further  duty  in  the 
Panama  Canal  Department  and  from  further  active  duty,  and  will 
proceed  to  his  home.  Lieutenant  Saul  w^ill  report  to  The  Adjutant 
General  of  the  Army  the  date  of  his  relief  from  active  duty.  The 
travel  directed  is  necessary  in  the  military  service.  (Bl  D.)'' 

The  following  information  as  to  his  service  in  the  Army  is  ob- 
tained from  page  9(H  of  the  Official  Army  Register  issued  January 
1,  1920 : 

"Appointed  assistant  veterinarian  in  permanent  establishment 
June  3,  1910,  accepted  March  22,  1917;  first  lieutenant  in  Veterinary 
Corps,  National  Army,  from  Dec.  11, 1917,  date  of  acceptance,  until 
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April  26,  1919,  when  honorably  discharged  as  such;  placed  on  the 
retired  list  as  veterinarian  with  rank  oi  second  lieutenant  July  15, 
1918." 

The  date  of  his  birth  is  therein  stated  as  April  3,  1866,  and  the 
reason  for  his  retirement  as — 

Disability  in  line  of  duty  (sec.  1251,  Revised  Statutes)." 

Said  record  also  shows  that  he  graduated  as  doctor  yeterinary  sur- 
gery, United  States  College  of  Veterinary  Suxjaieons,  Washington, 
D.  C,  1901.  The  record  having  been  made  prior  to  January  1,  1920, 
does  not  show  date  of  his  promotion  to  first  lieutenant  on  the  retired 
list 

The  fourth  paragraph  of  section  16  of  the  act  of  June  3,  1916,  39 
Stat.,  177,  under  which  his  appointment  as  assistant  veterinarian  in 

the  Army  was  made,  contains  provisions  as  follows: 

"The  veterinarians  of  Cavalry  and  Field  Artillery  now  in  the 
Army,  together  with  such  veterinarians  of  the  Quartermaster  Corps 
as  are  now  employed  in  said  corps,  who  at  the  date  of  the  approval 
of  this  act  diaU  have  had  less  than  five  years'  governmental  service, 
may  be  appointed  in  the  Veterinary  Corps  as  assistant  veterinarians 
with  the  rank,  pay,  and  allowances  of  seocmd  lieutenant;  those  who 
shall  have  had  over  five  years  of  such  service  may  be  appointed  in 
said  corps  as  assistant  veterinarians  with  the  rank,  pay,  and  allow- 
ances or  first  lieutenant;  *  •  *:  Provided.  That  no  such  ap- 
pointment of  any  veterinarian  shall  be  made  unless  he  shall  first  pass 
satisfactorily  a  practical  professional  and  physical  examination  as 
to  his  fitness  for  the  military  service:  *  *  V 

The  act  of  May  12,  1917,  40  Stat.,  48,  provides: 

"  That  hereafter  any  retired  officer  of  the  Army  who  has  been  de- 
tailed to  active  duty,  and  who  has  since  his  retirement,  served  on 
active  detail  sliail  be  entitled  to  increases  of  longevity  pay,  to  be 
computed  as  provided  by  existing  statute  for  the  computation  of 
longevity  jpay^  for  the  time  of  his  service  before  retirement  and  on 
.  active  detail  smce  his  retirement" 

This  statute  confers  upon  this  ofiicer  the  right,  in  computing  what 
is  commonly  styled  ^  longevity  pay,"  to  count  the  time  of  his  service 
on  active  detail  after  retirement,  as  well  as  his  service  in  the  Army 
before  retirement.  See  24  Comp.  Dec.,  282. 

Counting?  his  governmental  service  from  and  including  August 
9,  1915,  and  omitting  the  15  days  he  was  on  inactive  duty  on  retired 
list  his  first  five  years  of  service  for  promotion  (but  not  for  the 
longevity  increase  of  pay)  ended  on  August  23,  1920;  prior  to  which 
date  is  a  statute,  section  10  of  the  act  of  June  4,  1920,  41  Stat,  767, 
which  provides: 

"An  officer  of  the  Veterinary  Corps  shall  be  promoted  to  the  grade 
of  first  lieutenant  after  three  years'  service,  *   •   *.  To  officers  of 
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the  Dental  Corps  shall  be  credited  their  service  as  contract  dental 
surgeons  and  acting  dental  surgeons,  and  to  officers  of  tiie  Veterinary 
Corps,  their  governmental  veterinary  service  rendered  prior  to  June 

8,  me.  ♦  ^ 

This  credit  is  authorized   for  purposes  of  promotion." 
One  of  the  miscellaneous  provisions  of  section  51  of  the  act  of 
June  4, 19S0, 41  Stat.,  785,  is  as  follows: 

**  In  determining]:  relative  rank  and  inci-ease  of  pay  for  length  of 
service,  and,  in  the  case  of  ofiicers  of  the  Kegular  Army,  in  iletermin- 
ing  rights  of  retirement,  active  duty  performed  while  under  appoint- 
ment from  the  United  States  Government^  whetlier  in  the  flS^^nlar, 
provisional,  or  temporary  forces,  shall  be  credited  to  the  same  extent 
as  service  under  a  regular  Army  commission.** 

The  records  show  that  Samuel  H.  Saul  completed  three  years  of 
governmental  veterinary  service"  prior  to  the  enactment  of  the 
law  of  June  4,  1920,  which  entitled  him  to  promotion  to  the  grade 
of  first  lieutenant  effective  on  a  date  not  prior  to  Jime  4, 1920;  but 
inasmuch  as  the  records  indicate  there  was  no  active  duty  performed 
by  him  under  an  appointment  from  the  United  States  Government 
in  the  Regular,  provisional,  or  temporary  forces,'*  prior  to  March 
22, 1917,  when  he  accepted  the  appointment  as  assistant  veterinarian 
in  the  permanent  establishment  of  the  Army,  he  has  not  completed 
the  term  of  five  years  required  to  entitle  him  to  tiie  first  longevity 
increase  of  pay. 


BWiOTivi  hatb  ov  mmnwoTB  tk  mauxnn  moan  oom  yo& 

PAT  FVBPOSIS. 

Under  tlio  act  of  Jane  4,  1920,  41  Stat.,  830,  providing  that  omcers  of  the  Marine 
Corps  who  were  serving  temporarily  in  grades  of  captain  and  below  upon 
tbe  date  of  the  passage  of  the  act  shall  be  rtlgible  to  fill  vacandce  In  the 
peimaneot  authorised  strength  of  the  Marine  Corps  by  transfer  to  or  reap- 

pdntment  Id  grades  not  above  that  of  captain,  all  transfers  and  appoint* 

ments  thus  made  constitute  original  entries  or  reentries  in  the  Repiilar 
Marine  Cori)s  and  pay  commences  on  tbe  date  of  acceptance  of  tbe  new 
appointment 

Sedtlon  by  Oomptrollsr  Wsrwldt,  Ksy  M,  19S1: 

The  Auditor  for  the  Navy  Department  submitted  his  decision  of 

May  9,  1921,  as  follows: 

"I  have  to  report  for  approval,  disapproval,  or  modification  the 
following  decision  construing  certain  provisions  of  the  act  of  June 
4, 1920,  41  Stat.,  830,  relating  to  the  transfer  of  temporary  officers  of 
the  Marine  Corps  to  fill  vacancies  in  the  permanent  list,  with  refer- 
ence to  the  claims  of  Captains  Horace  W.  Mitchell,  John  C.  Wood, 
and  Clifton  B.  Cates,  U.  S.  Marine  Corps,  now  pending  in  this  oflloe 
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far  settlement.  Their  records,  as  furnished  by  the  Adjutant  and  In- 
spector of  the  Marine  Ck>rps,  are  as  follows: 

'^'To:  Captain  Horace  W.  MitcheU,  Marine  Corps,  Headquarters 
Marine  Corps,  Washington,  D.  C. 

***  Subject:  Statement  of  service. 

"  *  The  records  of  this  office  show  that  you  accepted  appointment 
as  a  pay  clerk  in  the  Marine  Corps  September  16,  1907,  and  that  you 
served  continuously  in  that  capacity  until  March  22,  1918,  on  which 
date  you  were  enrolled  as  a  second  lieutenant  (provisional)  in  class 
4,  Marine  Corps  Beserye,  and  reported  for  active  duty  same  date. 
You  were  appointed  a  first  lieutenant  (provisional)  in  the  Marine 
Corps  Reserve  March  23,  1918,  and  you  were  appointed  a  captain 
(provisional)  in  class  4,  Marine  Corps  Reserve,  Jiilv  8,  1918.  You 
were  honorably  discharjLred  from  the  Marine  Cor[)s  I^eserve  Septem- 
ber 21,  1919,  and  in  accordance  with  law  you  reverted  to  your  per- 
manent rank  of  pay  dark.  You  accepted  appointment  as  a  tempo- 
rary first  lieutenant  in  the  Marine  Corps  September  22,  1919,  and 
served  continuously  as  such  until  March  26,  1921,  on  which  date 
▼ou  accepted  appointment  as  a  captain  in  the  Marine  Corps,  having 
been  appointed  a  captain,  subject  to  confirmation,  March  21,  1921, 
with  rank  from  June  4,  1920. 

"  *  2.  The  records  further  show  that  during  the  period  from  Sep- 
tember 16, 1907,  to  the  date  you  accepted  appointment  as  a  captain 
in  the  Marine  Corps,  March  26,  1921,  your  permanent  status  in  the 
Marine  Corps  was  that  of  pay  clerk.' 

Subject:  Claim  of  Captain  John  C.  Wood,  Marine  Corps,  for  dif- 
ference in  pav  between  first  lieutenant  and  captain,  from  June  4, 

1920,  to  Mil  roll  :n,  1921. 
" '  1.  Forwarded. 

"*2.  The  records  of  this  office  show  that  Captain  John  C.  Wood, 
Marine  Corps,  accepted  ai)pointment  as  a  second  lieutenant  in  the 
Marine  Corps,  for  a  probationary  period  of  two  years,  September  11, 
1917.  He  was  temporarily  promoted  a  first  lieutenant  Oc  tober  18, 
1917,  and  was  temporarily  promoted  captain  September  6,  1918,  with 
rank  from  July  1,  1918.  His  temporary  commission  as  captain  was 
revoked  September  20,  1919,  and  he  was  reappointed  a  tempoary 
first  lieutenant  from  August  16, 1917.  He  accepted  this  appointment 
September  20, 1919,  and  served  as  such  until  April  16, 1921.  on  which 
date  he  accepted  appointment  as  a  captain  in  tne  Marine  Corps,  hav- 
ing been  appointed  a  captain,  subject  to  confirmation,  Mardi  21, 
1921,  with  rank  from  June  4,  1920. 

"  *  3.  Attention  is  f iirther  invited  to  the  fact  that  this  is  an  original 
appointment  in  the  Marine  Corps  under  the  act  of  June  4,  19'20.' 

"*  Subject:  Claim  of  Caj)tain  Clifton  B.  Gates,  Marine  ('orps,  for 
difference  in  pay  and  allowances  between  first  lieutenant  and  cap- 
tain, from  June  4,  1920,  to  April  1,  1921,  amounting  to  $535.01.  " 
"*1.  Forwarded. 

*^*2.  The  records  of  this  office  show  that  Captain  Clifton  B.  Cates, 
Marine  Corps,  accepted  teinporary  appointment  as  a  second  lieutenant 

in  the  Marme  Corps  on  September  18,  1917.  and  served  continu- 
ously in  a  teinporary  capacity  until  April  2,  11)21,  on  which  date 
he  accepted  appointment  as  a  captain  in  the  Marine  Corps,  having 
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boen  appointor!  a  captain  in  the  Marine  Corj)S,  subject  to  confirma- 
tion, on  March  21^  1921,  with  rank  from  June  4,  1920. 

^  ^  3.  Attention  is  further  invited  to  the  fact  that  this  is  an  origindl 
appointment  in  the  Marine  Corps  under  the  act  of  June  4, 1920.' 

The  officers  have  submitted  claims  for  the  pay  of  tJieir  rank  from 
June  4^  1920.  and  the  following  questions  have  arisen: 

"  1.  Whetlier  an  oflicer  with  a  permanent  status  in  the  Marine 
Corps,  while  holdinj^  a  temporary  appointment  under  the  act  of 
May  22,  1917,  40  Stat.,  84,  is  transferred  or  ajppointed  in  the  perma- 
nent service  under  the  act  of  June  4,  1920,  is  entitled  to  pay  from 
date  of  rank. 

"  2.  Wliether  a  probationary  officer,  while  holding  a  temporary  ap- 
pointment under  the  act  of  ^^ay  22,  1917,  is  transferred  to  or  ap- 
pointed in  the  permanent  service  under  the  act  of  June  4, 1920,  is  en- 
titled to  pay  from  date  of  rank. 

***3.  whether  an  officer  holding  a  temporary  appointment  under 
the  act  of  May  22, 1917,  having  neither  a  permanent  nor  probationary 
status  in  the  Marine  Corps,  transferred  to  or  appointed  m  the  perma- 
nent service  under  the  act  of  June  4, 1920,  is  entitled  to  pay  from  date 
of  rank. 

"The  act  of  June  4,  1020.  41  Stat.,  S30.  provides: 

"*The  authorized  enlisted  strength  of  the  active  list  of  the  Marine  • 
Corps  is  hereby  permanently  established  at  twenty-seven  thousand 
four  hundred,  distribution  in  the  various  grades  to  be  made  in  the 
same  proportion  as  provided  under  existing  law :  Provided,  That  all 
officers  serving  temporarily  in  the  grades  of  captain  and  below  upon 
the  date  of  the  passage  of  this  Act  shall  be  eligible  to  fill  existinji 
vacancies  and  those  hereby  created  in  the  permanent  authorized 
strength  in  said  grades  by  transfer  to  or  reappointment  in  the  perma- 
nent Marine  Ck>rp6  in  the  grades  not  above  that  of  captain.  Transfers 
so  made  shall  be  without  regard  to  a^re,  and  if  found  not  qualified  for 
transfer  to  the  same  grade  as  that.held  by  them  on  the  date  of  transfer 
then  to  lower  n:rades  after  qualification.  All  officers  so  transferred 
shall  estaMisli  to  the  satisfaction  of  tlie  Secretary  of  the  Navy,  under 
such  rules  as  he  may  prescribe,  their  mental,  moral,  professional,  and 
physdcal  qualifications  to  permrm  the  duties  of  the  grade  to  which 
transferred  or  reappointed  and  shall  take  precedence  with  each  other 
and  with  other  officers  of  the  Marine  Corps  in  such  order  as  may  be 
recommended  by  a  board  of  Marine  officers  and  approved  by  the 
Secretary  of  the  Navy ;  ♦  *  *  Provided  further,  Th£Lti\\e  o^cer^ 
now  holding  temporary  appointments  as  commissioned  officers  in 
the  Marine  Cor|)s  may  retain  their  temporaxy  commissions  until  the 

fermanent  appointments  provided  for  m  the  foregoing  section  shall 
ave  been  made.' 

"  Under  the  terms  of  the  law,  officers  holding  temporary  appoint- 
ments were  made  eli<rible  for  transfer  to  the  regular  service,  and  those 
officers  serving  under  temporary  appointments  but  possessing  a  per- 
manent status  to  which  they  would  revert,  were  made  eligible  for 
reappointment  in  the  regular  service.  The  law  does  not  fix  the  date 
of  rank  of  the  officers  to  be  benefited  nor  in  terms  confer  anv  retro- 
active rights.  It  do^  state,  however,  that  '  the  officers  now  Tholding 
temporary  appointments  as  commissioned  officers  in  the  Marine Corpe 
may  retain  their  temporary  commissions  until  the  permanent  appoiiit- 
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ments  provided  for  in  the  foregoing  section  shall  have  been  made.' 
This  proTision  would  be  unnecessary  if  Congress  lisd  contemplated 
that  tne  transfers  or  appointoients  authorized  would  have  a  retro- 
active effect.  In  some  cases  the  transfers  and  appointments  result  in 
promotions,  but  they  are  not  such  promotions  as  would  carry  the 
mcreased  pay  from  date  of  vacancy,  that  being  limiteil  to  cases  of  pro- 
motion by  seniority.  15  Comp.  Dec,  157.  Tne  act  of  March  4,  liil3, 
37  Stat,  892,  would  have  no  application,  as  that  law  applies  to  the 
promotion  of  officers  of  the  Navy. 

^It  is  concluded  that  the  transfers  and  appointments  authorized 
by  the  act  of  June  4,  1920,  snpra^  constitute  orijjinal  entries  or  reen- 
tries in  the  Marine  Corps,  and  that  in  all  cases  the  pay  commences  on 
the  date  of  the  acceptance  of  the  new  appointment. 

The  Army  rejjulations  provide  that  in  cases  of  promotion  officers 
are  entitled  to  the  pay  of  the  hi^jher  ^rade  from  date  of  the  occur- 
rence of  the  vacancy ;  but  in  cases  of  appointment  the  officer  is  entitled 
to  pay  from  date  of  acceptance  only.  Promotion  as  used  therein 
means  advancement  according  to  seniority;  appointment  is  the  selec- 
tion of  persons  not  already  in  the  service,  or  of  officers  in  the  service, 
to  fill  vacancies  which  are  not  required  by  law  to  be  filled  by  pro- 
motion according  to  seniority.  26  Comp.  Dec.,  292. 

The  act  of  June  4,  1&20,  expressly  provides  for  the  transfer  or 
appointment  of  officers  temporarily  serving  in  the  "  grades  of  captain 
and  below  ^'  to  permanent  grades  not  above  captain."  Within  the 
meaning  of  the  regulation  and  decision  cited  the  officers  in  question 
were  *^  appointed  ^  and  not  ^  promoted  by  reason  of  seniority  "  to  the 
permanent  grade  of  captain. 

The  auditor's  decision  is  approved. 


ACCOUNTUrO— SALE  01  SU&PLUS  WAR  SUPPLIES. 

The  direction  In  the  act  of  May  10,  1018,  40  Stat,  548.  nutborizing:  sale  of  sur- 
plus war  matpn'nl*;  dtirlnir  tho  wnr  omor£rf»nr>y,  that  the  "  procoods  of  nny 
such  sale  shall  be  covered  into  the  Tn^asury  f»f  tlio  Tnito*!  Stntos."  is  a  rp- 
quirement  for  covering  into  the  general  funds  of  the  Treasury,  absence  of 
the  term misoellaneons  receipts**  In  the  act,  which  Is  nothing  more  than 
a  receipt  headlns,  having  no  significance  asd  is  not  effective  to  authorize 
placing  the  receipts  from  sales  to  the  credit  of  an  approprlatlOD. 

CootptroUer  WanKeh  to  fhe  teeretary  of  War,  Xay  23,  19S1: 

I  have  received  your  letter  of  May  9,  1921,  which  in  substance  re- 
quests decision  whetlicr  there  would  he  authorized  to  l)e  transferred 
from  the  '1  rcastiry  of  tlie  Tnited  States  to  tlie  credit  of  an  availal)le 
appropriation  certain  moneys  covered  into  the  Treasury  in  pursu- 
ance of  the  act  of  May  10,  1918,  40  Stat.,  548,  as  the  proceeds  of  the 
sale  of  certain  ovens. 

The  question  arises  because  of  the  ovens  sold,  certain  parts  of  some 
were  missing,  and  of  these  the  buyer  declined  to  accept  delivery  and 
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demanded  return  of  the  price  paid  for  them,  together  with  interest, 

repair,  and  trucking  costs. 

The  act  of  May  10,  1918,  directs— 

That  during  the  existing  emergency  the  President  be.  and  he 
hereby  is,  authorized,  in  his  discretion,  and  upon  such  terms  as  he 
shall  deem  expedient,  through  the  head  of  an}'  executive  department, 
to  sell  anv  supijlies,  materials,  equijjment  or  other  property  hereto- 
fore  or  nereaner  purchased,  acquired,  or  manuiactured  the 
United  States  in  connection  with,  or  incidental  to,  the  prosecution  of 
the  war,  to  any  person,  partnersliip,  association,  or  corporation,  or  to 
any  foreign  State  or  (lovernment  engaged  in  war  against  any  Gov- 
ernment with  which  the  United  States  is  at  war ;  and  any  moneys  re- 
ceived by  the  United  States  as  the  proceeds  of  any  such  sale  shall  be 
covered  into  the  Treasury  of  the  United  States  and  a  full  report  of 
the  same  shaU  be  forthwith  submitted  to  Congress." 

The  submission  suggests  that  as  the  act  of  March  23, 1910,  36  Stat., 
257,  authorizes  the  moneys  arising  from  disposition  of  serviceable 

quartermaster  supplies  or  stores  to  be  placed  to  the  credit  of  the  ap- 
propriation and  remain  there  available,  that  such  authority  would 
appear  to  be  sufficient  to  now  place  the  moneys  from  the  proceeds  of 
sales  of  the  ovens  to  the  credit  of  an  appropriation.  This  suggestion 
appears  to  be  based  on  that  tlie  act  of  May  10.  1918,  merely  directs 
thul  proceeds  ''of  any  .^uch  sale  shall  be  covered  into  the  Treasury  of 
the  United  State.s."  It  is  assumed  that  there  being  no  specific  direc- 
tion as  to  what  credit  the  covering  into  the  Treasury  should  be  made 
that  the  proceeds  are  therefore  avaihd)le  for  credit  to  an  approj)ria- 
tion.  This  is  an  erroneous  assumj)tion.  The  direction  of  the  act 
that  the  "  proceeds  of  any  such  sale  shall  be  covered  into  the  Treasury 
of  the  United  States"  is  a  requirement  for  covering  into  the  general 
funds  of  the  Treasury.  The  term  ''miscellaneous  receipts"  is  noili- 
ing  more  than  a  receipt  heading  and  unnecessary  in  the  act  directing 
covering  of  proceeds  into  the  Treasury,  and  its  omission  from  the  act 
of  May  10,  1918,  furnishes  no  authority  to  place  the  moneys  to  the 
credit  of  an  appropriation. 
The  inquiry  is  answered  in  the  negative. 


LEAVES  OF  ABSENCE— POSTAL  EKPLOTEES. 

Provision  in  tho  net  of  June  5,  1920,  41  Stat..  1052,  prantinjr  sick  leave  to 
employees  of  the  Tos-tal  Service  at  the  rate  of  10  days  a  year  to  be  cumu- 
lative during  a  period  of  three  years,  contemplates  calendar  days  In  all 
cases,  inclusive  of  Sundays  and  bolidays,  regardless  of  whether  the  em- 
pioyee  is  or  is  not  ordinarily  rsQnlred  to  work  on  Sondays  and  htMdaya. 

OoBtptroUer  Warwick  to  the  Postmaster  Ckneral,  Xay  23,  1921 : 

I  have  your  letter  of  May  13  requesting  decision  of  a  question  pre- 
sented as  foHows: 

"Your  opinion  is  requested  in  advance  of  an  expenditure  to  be 
made  with  reference  to  sick  leave  with  pay  granted  to  railway  postal 
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clerks  m  connection  with  the  three  hundred  and  six  days'  service  per 
annum  reauired  of  railway  postal  clerks  under  the  act  of  June  5, 
1920,  entitled  *An  act  to  reclassify  postmasters  and  employees  of  the 
Postal  Service  and  readjust  their  salaries  and  compensation  on  an 
equitable  basis.'  The  following  is  quoted  from  the  act : 

"'Employees  in  the  Postal  bervice  shall  be  granted  fifteen  days' 
leave  of  absence  with  pay,  exclusive  of  Sundays  and  holidays,  each 
fiscal  year,  and  sick  leave  with  ])ay  at  the  rate  of  ten  days  a  vear  to 
be  cumulative  for  a  period  of  three  years,  but  no  sick  leave  with  pay 
in  excess  of  thirty  days  shall  be  granted  during  any  three  consecutive 
years.  Sick  leave  shall  be  granted  only  upon  satisfactory  evidence  of 
illness  and  if  for  more  than  two  days  the  application  therefor  shall 
be  accompanied  bv  a  physician's  certificate.'  41  Stat.,  1052. 

"Another  provision  relating  solely  to  railway  postal  clerks  reads: 
Service  of  clerks  shall  be  based  on  an  average  of  not  exceeding 
eight  hours  daily  for  three  hundred  and  six  days  per  annum,  includ- 
ing proper  allowance  for  all  service  required  on  lay-off  periods. 
Ckrks  required  to  perform  service  in  excess  of  eight  hours  ciaily,  as 
herein  provided,  shall  he  paid  in  cash  at  the  annual  rate  of  pay  or 
granted  compensatory  time  at  their  option  for  such  overtime.'  41 
Stat.,  1051. 

"  The  three  hundred  and  six  days'  serv  ice  per  annum  required  of 
railway  postal  clerks  is  exdiisive  of  the  fifty-two  Sundays  and  seven 
holidays  in  the  year,  and  since  Sundays  and  holidays  are  excluded 

from  wie  workintr  requirement  of  railway  postal  clerks  the  question 
arises  whether  they  should  not  also  be  excluded  from  the  ten  days' 
sick  leave  granted  to  railway  postal  clerks." 

The  law  authorizing  the  granting  of  leave  to  employees  in  the 
Postal  Service  expressly  provides  that  the  15  days'  ordinary  leave,  or 
"annual  leave"  as  it  is  usually  termed,  shall  be  "exclusive  of  Sun- 
da  vs  and  holidays,"  hut  no  such  nrovisicm  is  made  with  reference  to 
the  sick  leave.  It  must  be  held,  therefore,  that  the  sick  leave  author- 
ized at  the  rate  of  10  days  a  year  contemplates  calendar  days  in  all 
cases  regardless  of  whether  the  employee  is  or  is  not  ordinarily 
required  to  work  on  Sundays  and  holidays.  This  is  in  accordance 
with  the  uniform  construction  which  has  been  placed  on  other  similar 
laws  granting  sick  leave  to  employees  in  the  Government  service. 

The  question  submitted  is  answered  in  the  negative. 


LEAVES  OV  ABSBVOS-^SORAL  nPLOTBES. 

Uoder  the  act  of  June  6,  1920,  41  Stnt.,  1052,  ^rrnr.tinir  15  days'  leave  of  nbsence 
with  pny,  pxrlnsive  of  Sundays  and  holidays.  oa<h  fiscal  year  to  postal 
employoes  to  bo  credited  at  the  rate  of  one  and  one-quarter  days  for  each 
month  of  actual  service,  a  rural  carrier  appointed  July  1,  1920«  would  be 
entitled  to  and  may  be  granted  15  days'  leave  any  time  during  the  montli 
of  Jime»  192l»  prpTlded  be  bad  bad  no  pre?ioiis  leaye  daring  tbe  fiscal 
fear. 
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Comptroller  Wanrlek  to  tlie  Fofltmtiter  Ooiienil,  May  23,  19S1: 

I  have  your  letter  of  Ma}^  9,  as  follows : 

"The  act  to  reclassify  postmasters  and  oiiiployees  of  the  Postal 
Service  and  readjust  their  salaries  and  compensation  un  an  equitable 
basis,  approved  June  5, 1920,  provides: 

Employees  in  the  Postal  Service  shall  be  granted  fifteen  days' 
leave  of  absence  with  pay,  exclusive  of  Sundays  and  holidays,  each 
fiscal  year,  and  sick  leave  with  pay  at  the  rate  of  ten  days  a  year 
to  be  cumulative  for  a  period  of  three  years,  but  no  sick  leave  with 
pay  in  excess  of  thirty  days  shall  be  granted  during;  any  three  con- 
secutive years.  Sick  leave  shall  be  granted  only  upon  satisfactory 
evidence  of  illness  and  if  for  more  than  two  days  the  application 
therefor  shall  be  accompanied  by  a  physician's  ( ertificate. 

"  *  The  fifteen  days'  leave  shall  be  credited  at  the  rate  of  one  and 
one-nuarter  days  for  each  month  of  actual  service.'    41  Stat.,  1052. 

"Will  you  kindly  advise  this  department  whether  a  rural  carrier 
appointed  July  1,  1920,  would  be  entitled  to,  and  may  be  granted, 
fifteen  days'  leave  during  the  month  of  June,  1921,  provided  he  haa 
had  no  previous  leave  during  said  period!" 

I  think  it  was  the  intent  and  purpose  of  this  law  that  the  15  days' 
leave  should  be  granted  and  taken  during  the  fiscal  year  in  which  it 
accrued.  The  provision  authorizing  the  credit  of  such  leave  at  the 
rate  of  1^  days  for  one  month  of  actual  service  was  intended  to 
permit  the  taking  of  accrued  leave  at  any  time  during  the  fiscal 
year  and  is  not  to  be  construed  as  requiring  that  an  employee  actually 
serve  ^8]  days  in  June  before  taking  the  last  li  days  of  his  author- 
ized leave.  No  more  than  13;^  days'  leave  should  be  granted  to  ex- 
pire before  June  1,  but  I  can  see  no  good  purpose  to  be  served  by 
holding  that  the  entire  unused  portion  of  the  authorized  allowance 
of  leave  may  not  be  granted  at  any  time  during  the  month  of  June. 

The  question  submitted  is  answered  in  the  atlirmative. 


AUOWAHCBS  OV  BITIBSD  SUMMMI  OF  COAST  ftVABB. 

Under  the  act  of  May  18, 1920,  41  Stat.,  603,  assimilatlug  pay  and  allovvances  of 
tlie  Coast  Quard  to  tbat  of  the  Navy,  a  surfknan  of  the  Coast  Qoard  retired 
after  80  years*  active  service  Is  entlttod  to  the  allowances  In  Ueu  of  ratlon% 

clothing,  quarters,  heat,  and  light  granted  retired  enlisted  men  of  the  Navy 
by  the  act  of  March  2,  1907,  34  Stnt..  1217,  and  it  Is  not  material  whether 
the  .siirfman,  having  had  30  years  active  service.  Is  retired  under  the  act  of 
April  16, 1906,  35  Stat.  62,  on  account  of  30  years'  service,  or  under  the  act 
Of  April  12,*1002, 82  Stat,  101,  for  age  or  disability. 

Comptroller  Warwick  to  Lieut.  Commander  S.  S.  Yeandle,  United  States  Coast 

Guard,  May  24.  1921: 

I  have  }'oiir  letter  of  May  G,  1921,  as  follows: 

"Tho  inclosed  voucher  of  Surfman  (i.  W.  Rice,  retired.  United 
States  Coast  Guard,  covering  allowance  of  1^.50  per  month  in  lieu  of 
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rations  and  clothing,  and  allowance  of  $0.25  in  Lieu  of  uuurters,  fuel, 
and  light,  for  the  period  May  18  to  June  30, 1920,  has  been  certified, 
approved,  and  presented  to  me  for  payment,  and  your  decision  is  re- 
quest*'<]  as  to  whether  or  not  I  have  authority  to  pay  same. 

"Surfnian  G.  W.  Kice  was  retircrl  for  age  by  department  letter  of 
April  1,  1915,  altlioujrh  he  had  more  than  30  years'  active  service  in  • 
the  Life-Savin*r  Service  and  the  Coast  (hiard  when  retired.  It  is 
therefore  thought  that  under  authority  contained  in  the  acts  of  March 
2, 1907,  and  Mav  18, 1920,  he  is  entitled  to  the  above-mentioned  allow- 
ances, due  to  the  fact  that  although  retired  for  age,  he  was  retired 
after  30  years  of  service.  In  this  connection  attention  is  invited  to 
that  pa  it  of  your  decision  of  November  26, 1920,  27  Comp.  Dec,  494, 
reading  as  follows : 

*  *  1  am  of  opinion  that  the  $15.75  allowance  granted  to 
retired  men  of  the  Navy  by  the  act  of  March  2, 1907,  is  applicable  only 
to  those  enlisted  men  of  the  Coast  Guard  who  have  been  retired  after 
30  years  of  eervice.' 

Enlisted  men  of  the  N  avy  wdio  are  placed  upon  the  retired  list  after 
30  years'  active  ser\  ice  are  entitled  to  the  allowances  in  lieu  (jf  rations 
and  clothing  and  in  lieu  of  quarters,  fuel,  and  lights.  An  enlisted  man 
of  the  Coa.st  (iuard  who  is  retired  aft«r  'M)  years'  active  service  is  en- 
titled to  the  same  allowance.  It  is  not  material  whether  the  coa,st 
guardsman,  having  had  such  service,  is  retired  under  the  act  of  April 
16,  1908,  35  8tat.,  62,  on  account  of  30  years'  service,  or  under  the  act 
of  April  12,  1902.  32  8tat..  101,  for  age  or  disability.  The  essential 
condition  to  enjoyment  of  this  allowance  is  that  the  enlisted  man  shall 
have  had  the  full  perio<l  of  active  service  which  would  be  necessary 
to  (pialify  him  for  retii  ement  under  the  Navy  law. 

Surfman  Kice.  retire*],  is  entitled  to  the  allowance  in  question,  and 
you  are  authorized  to  make  payment  accordingly. 


ADV£&IISI2(Q  FOE  BIDS— EXCEPIIOirS. 

Contracts  for  apmnanticnl  enplnes  and  spare  parts  required  by  the  Army,  the 
fundamental  features  of  which  are  covered  by  patents  and  arc  m.iiiufju- 
tured  l)y  only  one  corporation  in  this  country,  fall  within  the  exception  In 
the  act  of  March  li,  1001,  31  Stat.,  90'»,  that  where  it  is  Impractical  to 
secure  competltioii,  advertising  for  bids  before  purchasing  supplies  for  th» 
Army  Is  not  required. 

Comptroller  Warwick  to  the  Secretary  of  War.  May  25.  1921: 

I  have  your  letter  of  the  17th  instant  forwardin<;  a  letter  from  the 
Chief  of  the  Air  Service,  United  States  Army,  and  requestin<:^  de- 
cision on  the  question  pres('iite(l  therein,  which  is  whether  it  is  proper 
for  the  Air  Service  of  the  Army  to  enter  into  a  contract  with  the 
AVri<rht  Aeronautical  ('orj>oration  of  Paterson.  X.  J.,  for  the  manu- 
facture and  sale  to  the  (lovernment  of  'M)()  Wri»rht  11-^^  aeronautical 
engines  and  spare  parts  therefor  without  advertising  for  bids, 
68903°— 21— VOL  27  65 
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The  Chief  of  the  Air  Service  states  reasons  why  it  is  proposed  to 
enter  into  this  contract  without  calling  for  competitive  bids,  as 
follows : 

"(a)  The  engines  proposed  for  purchase  are  of  the  basic  type 
•  origin.'iUy  devefoped  by  the  Hispano-Suiza  Company  of  Barcelona, 
Spain,  and  adopted  and  used  extensively  by  the  allied  Governments 
in  pursuit  airplanes  during  the  recent  war,  but  the  Wright  Aero- 
nauticiil  Corporation  and  its  predecessor,  the  Wright-Martin  Air- 
craft Corporation,  have  made  a  number  of  important  developments 
in  design,  and  this  engine  is  now  known  as  the  Wright  H-3  engine. 
Several  of  the  fundamental  features  of  these  engines  are  covered  by 
patents  owned  by  the  Hispano-Suiza  Company,  and  that  company  in 
1916  entered  into  a  license  agreement  with  a  predecessor  company  of 
the  Wrif^ht  Aeronautical  Corporation,  under  which  the  Wright  Aero- 
nautical Corporation  now  enjoys  an  exclusive  license  to  make,  use, 
and  sell  aeronautical  enji^ines  and  spare  parts  of  this  type  throujrhout 
the  United  States  upon  the  payment  of  certain  stipulated  royalties. 
It  will  be  noted,  therefore,  that  the  engines  and  spare  parts  to  be 
purchased  are  patented  articles  and  it  is  proposed  to  purdiase  them 
from  the  Wright  Aeronautical  Corporation,  the  sole  licensee  in  the 
United  States  under  those  patents.  If  the  Government  should  ]^lace 
a  contract  with  another  company  for  the  manufacture  of  these  en- 
gines and  spare  parts,  it  woula  subject  itself  to  liability  for  in- 
fringement of  the  Hispano-Suiza  patents,  possible  damages  to  the 
licensee,  and  be  compelled  to  either  litigate  the  daim  or  mm  a  settle- 
ment thereof.  The  CoinptroUer  has  held  in  2  Comp.  Dec^  6SSL  that 
competition  is  not  required  in  connection  with  the  purchase  or  pat- 
ented articles.  The  Attorney  General  of  the  United  States  rendered 
an  opinion  to  the  same  effect  in  17  Opin.  Atty.  Gen..  84. 

"(b)  The  Wright  Aeronautical  Corporation,  and  its  predecessor 
company,  are  the  only  concerns  m  the  united  States  which  have  over 
produced  asky  of  these  aeronautical  engines.  This  company  and  its 
predecessor  naye,  during  the  past  few  years,  produced  over  six  thou- 
sand aeronautical  enfiines  or  this  same  basic  type  but  of  various 
horsepower.  Approxiriintely  live  hundred  seventy-two  of  the  enfrines 
produced  have  been  of  the  same  horsej^ower  and  substantially  the 
same  as  the  engines  proposed  to  be  purchased  at  the  present  tiuie. 
The  Wright  Aeronautical  Corporation  is  belieyed  to  be  capable  of 
producing  its  own  engine  in  a  manner  more  satisfactory  than  could 
any  other  manufacturer. 

"(c)  The  Wright  Aeronautical  Corporation  is  the  only  manu- 
facturer in  this  country  which  possesses  the  special  tools,  ji^^,  pat- 
terns, and  other  special  facilities  necessary  for  the  performance  of 
this  contract.  Wnile  it  is  conceivable  tnat  other  manufacturers 
could,  in  course  of  time,  obtain  the  special  facilities  for  the  manu- 
facture of  these  engines,  it  would,  nevertheless,  require  several 
months  to  do  so,  and  some  time  would  be  consumed  in  acquiring  the 
education  and  traininir  necossarv  for  satisfactory  production.  The 
enfjines  and  spare  ])iirt.s  are  neiMled  for  airplanes  about  to  be  con- 
structed and  are  a  requirement  of  the  present  fiscal  year. 

''(d)  The  price  originally  asked  by  the  Wright  Aeronautical  Cor- 
poration for  these  engines  and  spare  parts  was  deemed  to  be  un- 
reasonably high.   The  engineering  division  of  the  Air  Service  Uiere- 
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fore  caused  an  investi^^ation  to  be  made  of  the  production  costs  under 
an  Air  Service  contract  calling  for  seventy -two  of  these  engines 
which  are  now  being  manufai£ired  hj  that  company.  This  cost 
iiiTesti^tion  has  enabled  the  Air  Service  to  determine  a  ^ir  and 
reasonable  price  for  these  engines  and  spare  parts  in  the  quantities 
desired,  and  it  is  therefore  known  that  the  proposed  price  of  $6^250 
per  engine  is  a  fair  and  reasonable  one. 

"(e)  The  Air  Service  has  previously  adopted  the  same  practice  in 
the  purchase  of  aeronautical  engines  and  airplanes  where  those  items 
of  equipment  were  designed  and  produced  solely  by  one>  mannfac* 
torer.  In  fact,  the  present  contract  with  the  Wright  Aeronautical 
Corporation  for  seventy-two  of  these  same  engines  was  placed  with- 
out competition  for  the  reason  that  competition  was  impracticable." 

Section  8709,  Bevised  Statutes,  provides: 

All  purchases  and  contracts  for  supplies  or  services,  in  any  of  the 
departments  of  the  Government,  except  for  personal  services,  shall  be 

made  by  advertising  a  sufficient  time  previously  for  proposals  respect- 
ing the  same,  when  the  public  exijjencies  do  not  require  the  immediate 
delivery  of  the  articles,  or  performance  of  the  service.  When  imme- 
diate delivery  or  performance  is  required  by  the  public  exigency,  the 
artides  or  service  required  may  be  proeiued  b^  open  purdiase  or 
contract,  at  the  places  and  in  the  manner  in  which  such  articles  are 
usually  bought  and  sold,  or  such  services  engaged,  between  indi- 
viduals.'' 

The  act  of  March  2, 1901,  81  Stat,  905,  provides: 

**That  hereafter,  except  in  cases  of  emergency  or  where  it  is  im- 
practicable to  secure  competition,  the  purchase  of  all  supplies  for  the 
use  of  the  various  departments,  and  posts  of  the  Army  and  of  the 
brandies  of  tlie  Army  service  shall  only  be  made  after  advertisement, 
and  shall  be  purchased  where  the  same  can  be  purchased  the  cheapest, 
quality  and  cost  of  transportation  and  the  interests  of  the  Govern- 
ment considered ;  but  every  open-market  emergency  purchase  made  in 
the  manner  common  among  Dusiness  men  which  exceeds  in  amount 
$200  shall  be  reported  for  approval  to  the  Secretary  of  War  under 
such  regulations  as  he  may  prescribe." 

The  statements  made  and  quoted  herein  give  in  detail  the  reasons 
why  it  is  considered  by  the  Air  Service  impracticable  to  secure  com- 
petition in  the  procurement  of  this  particular  type  of  engine  desired 
by  the  Government.  The  statement  is  made  that  there  is  but  one  pro- 
ducer of  this  type  of  engine,  namely,  the  Wright  Aeronautical  Cor- 
poration, largely  because  several  of  the  fundamental  features  of  the 
engines  are  covered  by  patents  owned  by  the  Hispano-Suiza  Co.,  of 
Barcelona,  Spain,  which  the  Wright  Aeronautical  Corporation  has 
the  exclusive  license  to  use  in  this  country  upon  the  payment  of  cer- 
tain stipulated  royalties.  The  further  reason  is  suggested,  namely, 
that  the  Wright  Aeronautical  Corporation  is  the  only  manufacturer 
in  this  country  which  possesses  the  special  tools,  jigs,  and  patterns 
and  other  special  facilities  necessary  for  the  performance  of  the  con- 
tract, and  while  other  manufacturers  might  in  the  course  of  time 
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acquire  the  special  facilities  for  the  manufacture  of  this  particular 
type  of  encrine  it  would  require  several  months  to  do  so,  and  they  are 

needed  at  once. 

If  the  pertinent  facts  set  forth  in  the  statement  of  the  Chief  of 
the  Air  Service  are  found  to  be  correct  and  are  duly  certified  to  by 
you,  I  know  of  no  law  prohibiting  the  making  of  a  contract  for  this 
particular  type  of  engine  without  advertising.  If  the  facts  are  as 
certified,  it,  will  have  the  effect  of  brinorinfr  the  case  within  the  excep- 
tion contained  in  the  act  of  March  2,  1901,  namely,  that  it  is  im- 
practicable  to  secure  competition. 


&£TIBEO  SNUSIEO  MUX  OP  TH£  MARINE  CO&PS  COXXISSIONS])  DUEZHO 

WA&. 

Provisions  of  the  act  of  June  4,  1920,  41  Stat,  786,  that  retired  on  listed  men 
of  the  Army  who  s(>rved  honorably  as  commissioned  officers  of  the  United 
States  Army  at  some  time  between  April  6,  1917,  and  Xovember  11,  1918, 
shall  be  entitled  to  the  retired  pay  and  allowances  of  warrant  officers  on  the 
retired  list,  after  discharge  trtm  tluSr  temporary  commissions,  apply  also  to 
retired  enlisted  men  of  the  Marine  Oorps  whose  records  fniflll  the  con- 
ditlons  of  the  statute. 

DeoitiOB  by  ABiistant  Comptroller  Foree,  May  26,  1921 : 

William  Henry  Brooke,  quartermaster  sergjeant,  United  States 
Marine  Corps,  retired,  applied  April  20,  1921,  for  revision  of  the 
action  of  the  Auditor  for  the  Navy  Department  in  disallowing  by 
certificate,  case  No.  217228,  dated  January  31,  1921,  his  claim  for  the 
pay  and  allowances  of  a  retired  warrant  officer  of  the  Army  from 
June  4,  1020,  to  July  31,  1920,  less  the  retired  enlisted  pay  received 
by  him  during  the  same  period. 

It  is  evidenced  that  the  claimant  was  first  enlisted  in  the  Marine 
Corps  on  January  2,  1908,  and,  hy  successive  reenlistments,  served 
•  continuously  as  an  enlisted  man  until  May  3.  1918,  when  he  was  dis- 
charged to  accept  a  commission  as  a  second  lieutenant  in  the  Marine 
Corps  Reserve.  He  was  on  active  duty  under  this  commission  until 
August  19,  1919.  when  he  was  honorably  discharged  and  immediately 
reenlisted.  Brooke  was  placed  upon  the  retired  list  on  November  4, 
1919,  as  a  quartermaster  sergeant,  after  having  completed  over  30 
years'  service  in  the  Army  and  Marine  Corps. 

Claim  is  made  for  the  pay  and  allowances  of  a  retired  warrant 
officer  of  the  Army  by  virtue  of  the  Army  reorganization  act  of  June 
4, 1920,  41  Stat.,  786,  which,  in  part,  reads: 

"  Retired  enlisted  men  who  have  served  honorably  as  commissioned 
officers  of  the  T"^nitcd  States  Army  at  some  time  between  April  6, 
1917,  and  Noveniher  11,  1918,  including  those  wlio  have  been  placed 
on  the  retired  list  during  the  World  War,  and  who  have  been  or 
may  hereafter  be  dischar^d  from  their  temporary  commissions,  shall 
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receive  the  retired  pay  and  allowances  of  warrant  officers  on  the 


Section  1612,  Beyised  Statutes,  provides  as  follows: 

^  The  officers  ol  the  Marine  Corps  shall  be  entitled  to  receive  the 
same  pay  and  allowances,  and  the  enlisted  men  shall  be  entitled  to  re- 
ceive the  same  pay  and  bount}'  for  reenlisting,  aa  are  or  may  be  pro- 
vided by  or  in  piirsiianre  of  law  for  the  officers  and  enlisted  men  of 
like  grades  in  the  Infantry  of  the  Army." 

The  pay  of  this  corps  is  regulated  by  the  laws  which  govern  the 
pay  of  the  Army ;  and  if  changes  are  made  in  the  Army  pay,  those 
changes  take  effect  simultaneoiisly  in  the  pay  roll  of  the  Marine 
Corps.  This  is  the  legal  effect  of  section  1612.  Relf/  v.  United  States^ 
18  Ct  Cls.,  626,  638,  and  see  also  WaUon  v.  United  States^  81  Ct. 
CIs.,  196.  Or,  as  it  is  stated  in  Btitt&w  v.  United  States^  47  Ct. 
Cls.,  46, 60: 

*^  The  pay  of  the  Marine  Corps  is  regulated  by  the  laws  whidi 
govern  the  pay  of  the  Army,  and  this  is  done  by  the  automatic 

action  of  section  1G12,  Rcviseci  Statutes.  This  section,  however,  does 
not  perforin  this  function  when  Congress  has  niiule  any  specific  pro- 
vision for  the  pay  of  the  Marine  Corps  or  any  one  of  its  oilicers  or 
enlisted  men    •  * 

It  will  thus  be  seen  that  the  only  inquiries  with  respect  to  a 
statute  affecting  the  pay  of  the  Army  and  its  effect  in  the  Marine 
Corps  are:  Do  the  provisions  for  the  Army  apply  to  the  Infantry  of 
the  Army;  and,  if  so,  do  similar  conditions  exist  in  the  Marine 
Corps?  Roth  these  being  answered  in  the  affirmative,  if  there  is  no 
special  statute  on  tlie  subject  applicable  to  the  Marine  Corps,  the 
Army  pay  statute  applies  to  the  Marine  Corps. 

The  provisions  in  section  127a  is  general  legislation  applicable  to 
all  enlisted  men  of  the  Army  who  meet  the  recpiirements  therein 
named,  whether  the  men  served  in  the  Infuntrv  or  in  other  branches 
of  the  Army.  The  stivtute  does  not  bestow  a  gratuity;  it  fixes  a  dif- 
ferent rate  of  pay  for  the  men  coming  within  its  terms,  and  a  man 
meeting  its  requirements  with  respect  to  the  Marine  Corps  is  en- 
titled to  its  benefits  under  section  1612,  Revised  Statutes.  As  claim- 
ant meets  these  requirements  he  is  entitled  to  the  pay  therein  fixed. 


When  it  Is  known  by  tbe  contracting  oflloer  of  tbe  Qovemment  at  tbe  time 
of  ezecntlng  a  contract  that  the  rontractor  Is  merely  the  sales  agent  Of 
the  mnnufaetiirer  of  the  nrtlcles  to  be  delivered  undor  the  contract,  a  pro- 
vlsiuu  in  the  contract  to  the  effect  that  liquidated  damages  will  not  be 
charged  for  delays  due  "  to  labor  strikes  iu  the  works  of  the  contractor " 
must  be  construed  to  apply  to  such  Mkes  In  the  plant  of  the  mannfkiGtQrer 
and  not'  that  of  the  sales  agent  who  may  baye  executed  the  contract 
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Decision  by  Comptroller  Warwick.  May  26,  1921: 

Dale-Brewster  Machinery  Co.  (Inc.)  applied  ^^ay  10  for  a  revi- 
sion of  the  action  of  the  Auditor  for  the  War  Department  in  disal- 
lowing, by  certificate  No.  772G3G,  dated  March  30,  1921,  its  claim  for 
$170.92,  being  the  amount  withheld  as  liquidated  damages  in  final 
settlement  under  contract  dated  June  7,  1919,  for  manufacturing  and 
delivering  at  Watertown  Arsenal  one  Wickes  Bros,  punching  and 
shearing  machine. 

The  contract  provided  for  delivery  within  60  days  from  date  of 
final  signing  of  the  contract  and  provided  for  liquidated  damages  at 
the  rate  of  one-fifteenth  of  1  per  cent  of  the  contract  price  for  each 
and  every  day  of  delay  in  delivery  beyond  the  date  stipulated.  Due 
to  a  labor  strike  in  the  plant  of  Wickes  Bros,,  tlie  manufacturers, 
there  was  a  delay  in  delivery  for  which  the  liquidated  damages  in 
question  were  charged. 

The  auditor  disallowed  the  claim  for  reasons  stated  as  follows : 

"There  is  no  provision  in  the  contract  between  Dale-Brewster 
Machinery  (V).  (Inc.)  and  the  commanding  oflirer  of  Watertown 
Arsenal  which  provides  for  refund  of  liquidated  damages  deducted 
delay  on  account  of  strikes  in  the  plant  of  the  subcontractor  where 
strike  which  caused  delay  in  question  occurred.  In  the  absence  of 
any  such  provision,  this  office  is  without  authority  to  make  payment," 

It  appears,  however,  that  Wickes  Bros,  were  not  subcontractors 
in  this  case.  They  were  the  exclusive  manufacturers  of  the  machine 
contracted  for  and  claimant  was  their  exclusive  representative  in 
the  territory  embracing  Watertown  Arsenal  under  a  sales  agency 
agreement.  It  was  well  known  to  the  contracting  officer  at  the  time 
this  contra^  was  entered  into  that  the  contractor  was  merely  the 
sales  agent  of  Wickes  Bros.;  that  it  did  not  carry  the  machine  in 
sUxk;  and  that  the  machine  would  be  manufactured  in  the  plant  of 
Wickes  Bros,  after  the  contract  was  made.  In  view  of  these  facts  it 
must  be  held  that  the  provision  in  the  contract  to  the  effect  that  liqui- 
dated damages  will  not  be  charged  for  delays  due  to  "labor  strikes 
in  the  works  of  the  contractor"  was  intended  to  apply  to  such  strikes 
in  the  plant  of  the  manufacturer  of  the  machine,  and  that  no  liqui- 
dated damages  should  have  been  charged  in  this  case. 

The  action  of  the  auditor  in  disallowing  the  claim  is  reversed. 


20  P£&  CENT  INC££AS£  ON  AVIATION-DUTY  PAY— ENLISTED  MEN  OV 

TBI  ABUT. 

The  20  per  cent  Increose  of  pay  prnnted  by  section  4  of  the  art  of  May  IS, 
1920,  41  Stat,  602,  to  euUsted  uieu  ot  the  Army,  effective  from  January 
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1,  1920,  may  not  be  computed  od  the  50  per  cent  increase  of  pay  for  Air 
Service  except  to  avlatloD  and  balloon  mechanldene  for  servloe  leadered 
'  prior  to  June  4,  ld20;  on  and  after  that  date  becanee  of  the  fact  that  the  60 
per  cent  Increase  of  pay  for  Alir  Service  Is  no  longer  a  fixed  per  cent 
constltutinfj  a  part  of  the  pay  of  any  permanent  pradf,  but  is  authorized 
only  for  time  of  actual  flying  duty  as  provided  by  act  of  June  4,  1920, 
41  Stat^  708,  the  20  per  cent  Increase  of  pay  computed  ou  the  50  per  cent 
Increase  of  pay  for  Afr  Service  Is  no  longer  payable  In  any  case. 

Heoitlon  by  Assistant  Comptroller  Force,  May  26,  1921: 

The  Auditor  for  the  War  Department  has  submitted  for  approval, 
disapproval,  or  modihcation,  his  decision  of  May  IG,  19*21,  construing 
so  much  of  section  4  of  the  act  of  May  18, 1920, 41  Stat,  602,  as  reads 
as  follows: 

"Sec.  4.  That,  commencing  January  1,  1020,  the  pay  of  all  en- 
listed men  of  the  Arm^  *  *  *  is  hereby  increased  20  per  centum : 
Provided^  That  such  increase  shall  not  apply  to  enlisted  men  whose 
Initial  pay,  if  it  has  already  been  permanenUy  increased  since  April 
6, 1917,  is  now  less  than  $8)8  per  month." 

This  was  modified  by  sections  9  and  18  of  said  act,  41  Stat,  608 
and  004,  as  follows: 

^  SEa  9.  That  nothing  contained  in  this  Act  shall  be  construed  as 
granting  any  back  pay  or  allowances  to  any  officer  or  enlisted  man 
whose  active  ser\nce  sliall  have  terminated  subsequent  to  December 
31,  1919,  and  prior  to  the  approval  of  this  Act,  unless  such  officers 
or  enlisted  men  shall  have  been  recalled  to  active  service  or  shall 
.  have  been  reenlisted  prior  to  the  approval  of  this  Act. 

"  Sec.  13.  That  the  provisions  of  sections  *  *  *  4,  *  •  • 
of  this  Act  shall  remain  effective  until  the  close  of  the  fiscal  year 
endin^r  June  30,  1922,  unless  sooner  amended  or  repealed :  Provided^ 
That  the  rates  of  pay  prescribed  in  sections  4  •  •  ♦  hereof  shall 
be  the  rates  of  pay  during  the  current  enlistment  of  all  men  in 
active  serivce  on  the  date  o?  the  approval  of  this  Act,  and  for  those 
who  enlist,  reenlist,  or  extend  their  enlistments  prior  to  July  1, 1922, 
for  the  term  of  such  enlistment,  reenlistment,  or  extended  enlist- 
ment: Provided  further ^  That  the  increases  provided  in  this  Act 
shall  not  enter  into  the  computation  of  the  retired  payof  officers  or 
enlisted  men  who  may  be  retired  prior  to  July  1,  1922:   •  • 

Subsequently  (by  act  of  June  4,  1920)  said  section  4  was  furtlier 
modified,  but  such  moiiifiiations  did  not  become  ajiplicable  to  any 
payments  for  services  rendered  prior  to  June  4,  1920,  and  conse- 
qnently  are  not  applicable  to  the  matter  pendinf?  before  the  auditor, 
which  relates  to  voucher  279  of  the  unsettled  accounts  of  Capt.  C.  W. 
Albright,  disbursing  officer,  Quartermaster  Corps,  showing  payments 
of  the  20  per  cent  increase  of  pay  under  said  section  4  to  certain 
enlisted  men  of  the  "Heavier  than  Air  Detachment,  Godman  Field, 
Camp  Knox,  Kentucky,"  for  the  period  from  January  1  to  May  31, 
1920. 
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One  of  the  enlisted  men  is  William  J.  Martin,  who  enlisted  Jtine 
18,  1919,  in  his  first  enlistment  period;  promoted  sern;eant  first  class, 
Si«rnal  Corps,  Jidy  16,  1919,  and  was  appointed  aerial  flyer  Febru- 
ary 12,  1920.  For  the  period  January  1  to  May  31,  1920.  he  was  orig- 
inall}^  paid  pay  and  llyin^  pay  in  the  sum  of  $347.05,  computed  as 
follows : 

Pay  as  sergeant,  first  class,  S.  C,  1st  E.  P.,  from  Jan.  1  to  May  31,  5 


moB..  @  $51  $256.00 

Flying  pay*  Feb.  12  to  May  81, 8-19/80  moa.,  @  (60%  of  |51 )  I2S.90         92. 65 

Total  $847.65 

liy  Captain  Alhritrht  (voucher  279),  he  was  paid  for  same  period 
$76.68,  computed  as  follows : 

iDcroaso  of  itny  under  section  4,  act  May  18. 1920,  20%  of  $255  pay  from 

Jan.  1  to  May  31  $51.00 

20%  of  $92.65,  flying  pay  from  Feb.  12  to  May  81   18. 08 

Additional  raUon,  act  May  18, 1920   7. 16 

Total  $76.68 


The  (juestion  wlietlier  the  item  of  $18.53  was  a  lawfid  disburse- 
ment is  under  cf)nsideration  and  has  been  cori-ectly  answered  by  the 
auditor  in  the  ne^Mtive. 

His  decision,  which  is  on  a  line  with  decisions  of  this  office  in  26 
Comp.  Dec,  965;  27  id.,  335,  372,  and  581,  is  worded,  in  part,  as 
follows: 

"The  increase  of  50%  authorized  for  an  enlisted  man  while  on 
duty  that  req^uires  him  to  participate  regularly  and  frequently  in 
aerial  flights  is  an  additional  amount  which  is  payable  for  the  spe- 
cial duty  and  increased  risk  only  so  long  as  he  remains  on  such  duty, 
and  is  therefore  uncertain  as  to  duration.  It  was  not  a  fixed  per 
centum  constituting  a  part  of  the  pay  of  a  permanent  grade,  as  in 
the  case  of  aviation  mechanician, 

"The  increase  of  pay  provided  for  enlisted  men  in  the  act  of  May 
18,  1920,  mpra,  was  in  the  nature  of  an  e.xtra  allowance  given  for 
the  purpose  of  assisting  the  seryice  financially  during  the  present 
stress  01  the  times  and  soaring  prices.  It  is  not  believed  to  have  been 
the  intention  of  the  legislating  body  that  the  increase  should  be 
computed  on  amounts  regarded  and  termed  as  additional  pay  for 
(qualifications  or  special  duty  such  as  flying  which  are  limited  in 
time  and  restrictecf  to  certain  requirements. 

I  am  therefore  of  the  opinion  that  the  20%  increase  provided  by 
the  act  of  Mav  18.  1920,  «u^<z,  should  not  be  figured  on  the  50%  acf- 
ditional  j)ay  foi-  nyiiiLT  duty  and  that  Sergeant  1st  Class  William  J. 
Martin  was  entitled  onlv  to  20%  on  $51.00  per  month  from  February 
12  to  May  31,  1920,  amounting  to  $37.00.  The  difference  of  $18.53 
should  be  disallowed.  The  decision  of  the  Comptroller  of  May  27, 
1920, 26  Comp.  Dec.,  954,  has  been  considered.** 

One  of  the  two  statements  of  account  in  26  Comp.  Dec,  954  OGG, 
ia  that  m  the  case  of  Sergeant  B,  of  the  Signal  Corps,  who,  during 
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the  entire  month  of  Hay,  1920,  was  in  foreign  service  as  aviation 
mechanician,  serving  in  his  second  enlistment  period.  The  amount 
idue  him  for  the  month  of  May,  1990,  is  therein  correctly  stated  as 
follows: 


Pay,  sergeant.  Signal  Corps,  2d  E.  P.,  for  May,  1020  $48. 00 

Additional  as  aviation  mechanician  for  May,  1920,  S0%  of  $48   24. 00 

20rr  iucrcaso,  act  Mav  18,  1820,  20%  of  ($48  plus  $24)  $72   14.40 

20%  Increase  for  foreign  service  for  May,  1020,  20%  of  ($48  plus  $24) 

$72   14.40 

Total  amount  due  Sergeant  B  for  month  of  May,  1020  lUO.  80 


William  J.  Martin  (in  whose  case  the  payment  for  service  prior  to 
June  4,  1920,  has  been  submitted)  was  not  an  aviation  mechanician, 
no^  a  balloon  mechanician,  mentioned  in  section  8  of  the  act  of  July 
18, 1914,  88  Stat,  516,  and  section  7  of  the  act  of  July  24,  1917,  40 
Stat.,  245,  and  whose  rights  as  to  increase  of  pay  are  determined  in 
27  Comp.  Dec,  835,  under  date  of  October  9,  1920.  The  decision 
of  that  date  is  worded,  in  part,  as  foUows: 

"Under  the  terms  of  section  13a  of  the  act  of  June  4,  1920,  on  and 
after  June  4,  1920,  the  only  persons  of  the  Arniy  entitled  to  the  in- 
crease of  50  per  cent  of  their  pay  therein  stated  are  those  *  on  duty 
requiring  them  to  participate  re^larly  and  frequently  in  aerial 

flights,*  and  it  is  onl^-  for  the  period  they  arc  on  such  (hity  that  they 
are  entitled  to  such  increase  of  pay.  This  statute  pi'oliibits  the  pay- 
ment of  the  50  per  cent  increase  of  pay  on  and  after  June  4,  1920,  to 
aviation  mechanicians  and  balloon  mechanicians  not  on  such  duty. 
Take,  for  example,  the  case  of  an  enlisted  man  of  the  Army  who  by 
enlisbnent  on  Au<rust  1,  1901,  and  successive  reenlistments  lias  been 
continuously  in  the  service  on  the  active  list  from  August  1,  1901, 
his  last  roenlistment  having  been  on  August  1,  1920,  for  a  period  of 
three  years,  and  who  ever  since  November,  1919,  has  held  the  grade 
of  master  signal  electrician  and  the  rating  of  aviation  mechanician. 
Prior  to  August  1,  1901,  he  had  no  service  that  can  be  counted  in 
computing  his  longevity  pay  under  act  of  June  4,  1920.   *  •  • 

His  rate  of  pay  per  mon\]i  from  January  1, 1920,  to  June  8, 1920, 
was  $181.80,  computed  as  follows : 

Pay  of  his  grade  as  master  si^mal  electrician  in  6th  enlistment  period  $101. 00 


Increase  as  aviation  nm-lianifian  r>0  per  reiitnni  of  $101   50.50 

Increase  uniler  ikxtiou  4  of  the  act  ot  May  18,  1U20,  20  per  centum  of 
$151.60   80.80 


Total  per  month  in  said  |)criod  -   181.80 


"  This  total  of  $181.80  does  not  include  the  allowance  of  the  extra 
ration  commuted  at  55  cents  per  day. 

"From  June  4,  1920,  to  August  81,  1920,  he  has  not  been  on  duty 
requiring  him  to  participate  regularly  and  frequently  in  aerial 
flights ;  therefore  his  rate  of  pay  per  month  from  June  4, 1920,  to  July 
81,  1920,  under  section  13a  and  the  saving  clause  in  section  4b  was 
($101  plus  $20^) ,  $121.20. 


Digitized  by  Gopgle 


1016 


DECISIONS  OF  THE  COMPTROLLER. 


And  his  pay  for  month  of  August,  1920,  under  the  reenlistment 
dated  August  1, 1920,  was  $111,  computed  as  follows: 

Base  pay  of  his  grade  as  master  signal  electrician  being  tbe  rate  as  of 
first  grade  under  section  4b  and  War  D^rtment  G.  O.  Ma  80  of 


June  19.  1920   $74.00 

Longevity  pay  for  over  15  and  less  than  20  years  of  setrlce,  30  per 

(viitiHu  of  .$74   22.  20 

Temporary  increase  of  pay  20  per  ceatum  of  |74    14. 80 


Total  (see  pay  table,  27  Comp.  Dec,  106)   111.00 


**If  during  the  entire  month  of  September,  1920,  he  was  on  duty 
requiring  him  to  participate  regularly  and  frequently  in  aerial 
flights,  ms  pay  for  that  month  should  be  $159.10,  computed  as  fol- 
lows : " 


Base  pay  plus  longevity  pay  $74,  plus  $22.20   $96.  20 

20  per  ceot  increase  ou  base  pay   14. 80 

Increase  of  80  per  centom  of  $9QJ20   48. 10 


Total  $159. 10 


InforniMtioii  us  to  tlie  additional  pay  to  be  included  and  the  addi- 
tional pay  to  be  excluded  in  computing  the  20  per  cent  increase  under 
section  4  of  the  act  of  May  18,  1920,  in  pay  accounts  covering  a  period 
from  January,  1920,  to  June  30, 1920,  may  be  obtained  by  a  review  of 
the  statements  and  decisions  cited  on  page  965,  volume  26  of  the  pub- 
lislied  decisions  of  this  office. 

The  auditor's  decision  as  herein  modihed  and  explained  is  ap- 
proved. 


XOIOB-PAOPELLSD  PABSSNOXBrCAlUtTIHO  VXHICLSS. 

Motor  cycles  are  ordinarily  considered  motor-propelled  passengerHmrrying  ve> 
bides  tbe  purchase  of  which  Is  prohibited  by  act  of  July  16i  1914,  88  Stat., 

50S,  unlesw  specillcally  api>r(<i)riat(Ki  for,  but  where  they  are  constructed 
an<i  tHiuippeil  for  freiglit-carrying  purposes  only  they  lo.se  their  identity  aa 
passenger-carrying  vehicles  and  are  not  subject  to  the  restrictions  of  the 
act  of  July  16, 1914. 

Comptroller  WarwiclL  to  the  Secretary  of  Agriculture,  Hay  %7,  1921: 

I  have  your  letter  of  the  23d  instant  requesting  decision  of  a  ques- 
tion presented  by  you  as  follows : 

"  The  Bureau  of  Biological  Survey  of  this  department  requires  for 
its  use  in  connection  with  certain  lines  of  field  investigations  a  light 

freight  carrying  vehicle.  The  work  to  be  accomplished  is  the  trans- 
portation of  field  equipment  and  quantities  of  poisoned  bait  in  con- 
nection witli  control  work  for  certain  birds  and  predatory  animals. 
Til  is  need  is  met  at  present  by  hiring  macliines  at  a  very  high  cost 
which,  in  many  instances,  is  prohibitive  in  view  of  the  appropriation 
available.  Freight-carrying  motor  cycles  lend  themselves  especially 
well  to  the  work  mentionea  because  of  their  low  cost  of  upkeep  and 
ease  with  which  they  may  be  transported  to  the  areas  where  work  is 
being  done.  With  such  a  machine  available  the  bureau's  operators 
would  be  independent  of  other  means  of  transportation,  as  the  vehicle 
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would  pprmit  the  transportation  of  snoh  Fupplies  and  equipment  as 
IS  needed  from  ])ljice  to  place  in  condition  for  immediate  use.  Such 
vehicles  would  also  save  much  time  which  otherwise  would  be  lost 
in  delays  due  to  packing  and  transporting  field  equipment  hj  rail 
under  ordinaiy  conditions,  not  to  mention  the  delays  due  to  railroad 
schedules.  Furthermore,  the  use  of  these  machines  would  enable 
work  to  be  accomplished  in  areas  now  inaccessible  by  railroad  or 
other  regular  means  of  transportation,  includin<^  li^rht  motor  trucks, 
and,  in  addition,  would  ]>ormit  the  various  operators  and  inspectors  to 
secure  a  much  more  intimate  and  better  perspective  of  work  which 
oftentimes  is  State  wide  in  character,  by  their  being  able  to  work  in 
localities  which  it  is  now  impracticable  to  reach. 

To  accomplish  these  purposes  the  department  has  evolved  a  spe- 
cial type  of  freight-carryin<T  motor  cycle,  the  principal  feature  of 
which  is  the  permanent  weldin<r  to^^ether  of  the  frames  of  the  motor 
cycle  and  the  freight-carrying  device,  making  the  latter  an  integral 
and  inseparable  part  of  tlie  v3iicle. 

*^  Your  decision  is  requested  whether  such  a  vehicle  is  a  motor- 
propelled  passenger-carrying  v^cle  within  the  meaning  of  the  act 
of  July  16, 1914, 38  Stat,  508." 

Section  5  of  the  act  of  July  16, 1914,  prohibits  the  use  of  any  ap- 
propriation for  the  purchase  of  motor-propelled  passenger-carrying 
vehicles  for  any  branch  of  the  Government  service  unless,  the  pur- 
chase is  specifically  authorized  by.  law.  The  limitation  found  in  this 
act,  relative  to  the  purchase  of  public  vehicles,  sipplies  only  to  the 
purchase  of  vehicles  primarily  used  for  carrying  passengers  and  not 
to  the  purchase  of  vehicles  primarily  used  for  some  other  purpose, 
such  as  a  freight  truck.  21  Comp.  Dec.,  38, 830 ;  26  id.,  904. 

An  ordinary  motor  cycle  is  considered  a  motor-propelled  passen- 
ger-carrying vehicle  within  the  meaning  of  the  above  provision  of 
tiie  act  of  July  16, 1914,  see  22  Comp.  Dec.,  324,  but  where,  as  in  the 
case  you  present,  it  is  constructed  and  equipped  for  freight-carrying 
purposes  only,  and  represented  to  be  used  as  such  only,  it  loses  its 
character  as  a  passenger-carrying  vehicle  and  the  restriction  con- 
tjiined  in  the  act  of  July  16, 1914,  has  no  application  in  its  purchase. 


BU&IAL  EXPENSES— NATIONAL  OUAAO. 

A  National  Guard  officer,  attending  a  military  service  school  by  virtue  of  tbe 
act  of  June  3,  1916,  39  Stat,  207.  is  not  !n  the  service  of  the  United  States, 
and  should  he  die  while  attending  sucli  sclux)!  his  biirinl  expenses  arc  not 
payable  from  the  appropriation  for  disposition  of  the  remains  of  oflicers, 
soldiers,  and  employees  of  the  Army,  nor  are  they  payable  from  the  appro- 
priation tor  "Arming*  eaolpplDg,  and  training  the  National  Guard,  lf)fil»** 
as  section  110  of  said  act  of  Jane  8,  1916^  promblts  any  expenditures  for 
tlie  militia  ezeei»t  as  appropriated  for. 

Asststaat  Comptroller  Voreo  to  the  Beeretsry  of  War,  Kay  87, 1981: 

I  have  by  your  reference,  dated  April  15, 1921,  a  request  for  decision 
of  the  question  presented  by  the  Quartermaster,  Fort  Kiley,  Kans., 
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as  to  whether  the  ex|)enses  incurred  in  preparing  the  remains  of 
Jolin  II.  Tull,  captain.  Supply  Troop,  Tliird  Cavalry,  Texas  National 
Guard,  who  was  detailed  under  the  act  of  June  3.  1916.  39  Stat.,  207, 
to  rei)ort,  and  did  report,  to  the  commandant  of  the  cavalry  s<'hool  at 
Fort  Kiley  foi-  a  three-months'  course  of  practical  instruction  at  the 
school  and  who  died  of  wounds  not  tlic  roult  of  his  own  misconduct 
while  there,  are  payable  from  funds  apjiropriated  for  the  National 
Guard  for  the  fiscal  year  lOiil,  or  wlicther  they  are  payable  from  the 
appropriation  for  the  "Disposition  of  remains  of  oiiicers,  soldiers, 
and  civilian  employees.  19*21,"'  or  either  of  them. 

Section  99  of  the  act  of  June  3,  1916,  39  Stat.,  -JOT,  amon«^  other 
things,  provides  that  when  an  otlicer  or  enlisted  man  of  the  National 
Guard  has  been  authorized  to  attend  and  pursue  a  regular  course  of 
study  at  a  military  service  school  of  the  United  States,  except  the 
Military  Academy,  he — 

"  *  *  *  shall  receive,  out  of  any  National  Guard  allotment  of 
funds  availal)le  foi-  the  pur])()se,  the  same  travel  allowances  and  quar- 
ters, or  commutation  ot  quarters,  and  the  same  pay,  allowances,  and 
subsistence  to  which  an  officer  or  enlisted  man  of  the  Regular  Army 
would  be  entitled  for  attending  such  school,  *  •  •  under  orders 
from  proper  military  authority,  while  in  actual  attendance  at  eodi 
school,  ♦  • 

Sections  99  and  119  of  this  act  should  be  read  together.  The  latter 
section  reads: 

**•  The  Secretary  of  War  shall  cause  to  be  estimated  annuallv  the 
amount  necessary  for  carrying  out  the  provisions  of  so  much  of  this 
Act  as  relates  to  the  militia,  and  no  money  shall  be  expended  under 
said  provisions  except  as  shall  from  time  to  time  be  appropriated 
for  carrying  them  out." 

The  term  "  pay  and  allowances  and  subsistence  "  has  a  well-defined 
meaning  in  the  law,  Army  fiegulations,  and  military  parlance  and 
does  not  include  expenses  incurred  in  the  preparation  for  transporta- 
tion of  remains  of  persons  dying  in  the  service.  Otherwise,  there 
would  be  no  need  of  a  specific  appropriation  for  the  preparation  and 
transportation  of  remains  of  officers  and  enlisted  men  of  the  Army 
and  other  designated  persons  such  as  is  contained  in  the  act  of  June 
5, 1920, 41  Stat.,  895,  which  provides,  in  part: 

*     For  interment,  cremation  *  *  *  or  preparation  and  transpor- 
tation to  their  homes  or  to  such  national  cemeteries  as  may  be  desi|r. 

nated  by  proper  authority  *  *  *  of  the  remains  of  officers, 
cadets.  United  Stntes  Military  Academy,  including  acting  assistant 
surgeons  and  enlisted  men  in  active  service,  and  accepted  applicants 
for  enlistment    *  * 

The  inhibition  contained  in  section  119  of  the  act  of  June  3,  1916, 
])rc\-cnts  the  ])ayment  of  tlie  funeral  expenses  of  an  officer  of  the 
National  Guard  authorized  to  attend,  and  who  dies  while  attending, 
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• 

a  militaiy  aervioe  school  unless  there  shall  have  been  an  appropria- 
tion previously  made  therefor.  I  am  not  aware  of  any  specific 
authorisation  in  any  law  relating  to  the  National  Guard  or  in  any 
regulation  made  in  pursuance  of  law  for  the  payment  by  the  United 
States  of  the  expenses  incurred  in  the  preparation  of  the  remains  of 
a  National  Ouard  officer  who  dies  after  having  been  authorized  to 
attend,  and  while  attending,  a  military  service  school. 

An  officer  authorized  to  attend  and  while  attending  such  a  school 
is  not  in  the  service  of  the  United  States,  for  the  members  of  the 
National  Guard  are  not  in  the  United  States  Army  unless  and  until 
they  are  called  forth  under  section  101  of  the  act  of  June  3,  1916, 
89  Stat.,  208,  or  drafted  under  section  49  of  the  act  of  June  4,  1920, 
41  Stat.,  784,  27  Comp.  Dec,  634.  It  necessiirily  follows  that  the  law 
makirifr  appropriation  for  the  disposition  of  remains  of  officers, 
soldiers,  and  employees  of  the  Army  is  not  charireai^le  with  the 
expense  incurred  in  the  preparation  of  the  remains  of  a  National 
Guard  officer  who  dies  wlien  authorized  to  attend,  and  while  attend- 
ing, a  military  service  school. 

Answering  your  question  specifically,  I  have  to  advise  that  neither 
the  appropriation  for  the  National  (iuard,  which  is  horne  in  the 
digest  of  appropriations  for  the  fiscal  year  1921  as  "Arming,  equip- 
ping, and  training  the  National  Guard.  1021,"  nor  the  appropriation 
"Disposition  of  remains  of  olTicers,  soldiers,  and  civilian  employees, 
1921,"  is  chargealde  with  the  expensi*  incurred  in  the  preparation 
for  transportation  of  the  remains  of  an  officer  of  the  National  Guard 
who  has  been  authorized  to  attend  a  military  service  school  pursuant 
to  se<^  tion  00  of  the  act  of  June  3,  1916,  and  who  dies  while  in  at- 
tendance thereat. 


BVIOXAL  A88I8TAHTB  TO  UKITSD  8TATX8  AXTO&HSYS. 

A  qdedal  taaistant  to  tlie  United  States  attomer  may  be  employed  by  t3ie 
Department  of  Justice  to  aasitt.  in  a  State  court,  in  pcoseeation  of  a  de- 
fendant charged  with  murder  of  a  Federal  agent  where  the  services  of  the 

tJiiited  Staffs  attorney  or  ono  of  lilf  nsslstniits  jirc  not  aviillnble  and  the 
Dt'I.artnient  of  Justice  and  the  State  court  determine  that  such  assistance 
is  necessary  and  hiwful. 
Where  a  United  States  attorney,  or  one  of  his  assistants,  assists,  with  the 
consent  of  the  Judge  of  the  court  In  the  prosecution,  in  a  State  court, 
of  a  defendant  charged  with  mnrder  of  a  Federal  agent,  his  traveling 
expenses  and  per  diem  in  lien  of  subsistence  may  be  paid  from  the  appro- 
priation for  salaries  and  expenses  of  United  States  attorneys  and  thdr 
regular  assistants. 

Comptroller  Warwiok  to  the  Attorney  General,  Hay  28,  1981: 

I  have  your  letter  of  May  26,  1921,  requesting  decision  whether 
your  department  may  legally  appoint  and  compensate  a  special  a8« 


Digitized  by  Google 


1020 


DECISIOIIS  OF  XUK  COMPTiU)LL£B. 


sistaiit  to  the  Attorney  General,  or  special  assistant  United  States 
attorney  for  the  southern  district  of  Mississippi,  to  assist  in  the 
prosecution,  in  the  State  court,  of  defendants  charged  with  tlie 
murder  of  Federal  Prohibition  Agent  J.  F.  Green,  while  in  the 
performance  of  his  ollit  ial  iluty.  Also,  whether  payment  of  the 
traveling  expenses  and  usual  per  diem  of  the  United  States  attorney 
while  assisting  in  the  prosecution  of  the  same  case  in  the  State  court 
is  authorized.  • 

The  weight  of  authority  is  to  the  effect  that  it  is  within  the  dis- 
cretion of  the  court  in  which  a  criminal  case  is  pending  to  appoint, 
or  to  permit  private  parties  to  employ,  counsel  to  assist  the  prose- 
cuting attorney  in  conducting  the  prosecution  of  the  case.  Where 
the  interests  of  the  United  States  are  involved  in  the  prosecution  of 
a  criminal  case  in  a  State  court,  I  see  no  reason  why  counsel  may 
not  be  employed  by  your  department  to  assist  in  such  })r().>LM  ut  ion, 
subject,  of  course,  to  the  practice  prevailing  in  the  State  court  and 
permissi(m  of  the  presiding:  judge.  See  section  303,  Revised  Stat- 
utes. In  general  tlie  prosecution  of  indictments  for  murder  is  matter 
for  the  State  courts  and  their  officials,  whether  the  victim  is  an 
official  or  employee  of  the  United  States  or  not,  and  the  material 
interest  of  the  United  States  in  the  outcome  of  such  prosecutions  is 
not  apparent.  There  may  be  exceptional  cases,  however,  in  which 
the  deterrent  effect  of  participation  by  the  Ignited  States  in  the 
prosecution,  or  the  beneiit  of  such  participation  to  the  morale  of  the 
service  in  which  the  deceased  was  employed,  is  a  sufficient  interest 
of  the  United  States  to  justify  its  participation  in  the  prosecution. 

It  is  for  your  department  and  the  State  court  to  determine  whether 
employment  by  the  United  States  of  special  counsel  to  assist  in  the 
prosecution  of  this  case  is  necessary  and  lawful  under  the  circum- 
stances of  the  case  and  the  practice  in  the  courts  of  Mississippi. 
Subject  to  such  determination,  and  to  the  certification  required  by- 
section  'M')~),  Revised  Statutes,  a  special  assistant  to  the  United  States 
attorney  for  the  southern  district  of  Mississippi  employed  to  aid  in 
the  prosecution  of  this  case  may  lawfully  be  compensated  for  his 
ser\  ices  in  that  connection  from  the  appropriation  for  such  special 
assistants. 

The  service  should  be  rendered  by  the  Ignited  States  attorney  or 
one  of  his  assistants  if  the  services  of  either  are  available,  and  in 
case  the  service  is  so  rendered  the  traveling  expenses  and  per  diem 
in  lieu  of  subsistence  of  the  attorney  or  assistant  may  be  paid  from 
the  appropriation  for  salaries  and  expenses  of  United  States  attor* 
neys  and  their  regular  assistants. 
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nSXU  PAT— VATIOVAI  OmhXD, 

In  order  that  the  accounting  officers  may  pass  upon  the  validity  of  <llsburse- 
meats  for  drill  pay  of  National  Guard  organizations,  under  act  of  June  3, 
lOKI,  88  Stat,  210,  Umltliig  drill  pay  to  men  under  6S  years  of  age,  on  fbe 
active  list,  and  qualllled  for  military  service,  and  under  act  of  Jane  4, 
1020,  41  Stnt.,  784.  requirintr  attendance  nt  nt  least  00  per  cent  of  the  drills 
presrribed'in  pjk  Ii  rii««nth.  the  pay  rolls  shotild  contain  a  statement  of  the 
age  of  i>Bc]\  ♦iilisttKl  man  named  tluTe^m  iiiid  the  number  of  drills  he 
attended  eadi  muutlt,  together  willi  a  certiUcate  of  tlie  proper  oOicer  as  to 
tbe  nnmber  of  diUla  pieacribed  eacb  mootli  for  tbe  period  covered  by  the 
rolL 

Afliistant  Comptroller  Toree  to  MaJ.  F.  J.  Baker,  United  States  Army,  May  31, 
1921: 

The  iinj)ai(l  pay  rolls  of  IIea»l(|uarters  C^jinpiiny,  Fourth  Infantry, 
Alabaiiui  National  (iuard,  covering;  the  semiannual  period  ended 
Decenil^er  31,  1020,  were  received  in  this  otHce  May  25,  11>*21,  with 
your  letter  and  other  papers  wherein  is  re(|uested  decision  of  the 
question  as  to  j)aynicnts  you  are  authorized  to  make  to  certain  enlisted 
men  of  the  above-described  organization  for  attendance  at  armory 
drills. 

By  section  4s  of  the  act  of  June  4,  ID'JO.  41  Stat.,  784.  section  110 
of  the  act  of  June  3,  1910,  relatin*;  to  "pay  for  National  (iuard 
enlisted  men"  was  amended.  The  first  proviso  of  said  section  as 
amended  is  }is  follows: 

"  Provided,  That  no  enlisted  man  shall  receive  any  pay  inider  the 
provisions  of  this  section  for  any  month  in  which  he  shall  have 
attended  less  than  GO  per  centum  of  the  drills  or  other  exercises 
prescribed  for  his  organization:" 

No  fractional  part  of  a  drill  enters  into  the  couii)utation.  If  for 
any  month  14  drills  be  prescribed  for  his  ortJ^anization,  the  enlisted 
man  must  attend  not  less  than  9  of  the  14  to  entitle  him  to  i)ay  and 
if  he  attend  9  or  more  of  the  14  he  will  l)e  entitled,  for  that  month, 
to  the  maximum  of  compensation,  namely,  ei«rlit -thirtieths  of  the 
initial  monthly  pay  of  his  f^rade  in  the  Kegular  Army,  under  the 
following  provision  of  said  amended  section: 

"Each  enlisted  man  Kelon^in*;  to  an  or<ranization  of  the  National 
(lUard  shall  receive  compensation  at  the  rate  of  one-thirtieth  of  the 
initial  monthlj^  pay  of  his  ^rade  in  the  Kegular  Army  for  each  drill 
ordered  for  his  organization  where  he  is  officially  present  and  in 
which  he  participates  for  not  less  than  one  and  one-naif  hours,  not 
ex(  coding  eight  in  any  one  calendar  month,  and  not  exceeding  sixty 
drills  in  one  year : " 

An  attendance  by  the  enlisted  man  of  not  less  than  60  per  centum 
of  the  drills  or  other  exercises  prescribed  for  his  organization  is  the 
mwitniiin  for  Compensation.  27  Comp.  Dec.,  773. 

Reading  sections  47  and  48  of  the  amendatory  act  of  June  4, 19S0, 
in  connection  with  the  second  paragraph  of  section  110  of  the  act  of 
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June  3, 1916,  which  is  stiU  in  force  and  declares  that  disbursements 
of  amounts  a^jpropiiated  for  the  purpose  therein  stated  aiiaU  be  made 
^as  soon  as  practicable  after  the  thirty-first  day  of  December 
and  the  thirtieth  day  of  June  of  each  year  upon  pay  rolls  pre- 
pared and  authenticated  in  the  manner  to  be  prescribed  by  the  Sec- 
retary of  War,"  and  in  view  of  the  prior  establishment  of  the  semi- 
annual computation  periods  there  follows  the  conclusion  that  said 
sections  47  unci  48  became  operative  from  and  includint^  July  1,  1920, 
the  beginning  of  the  second  semiannual  period.    27  Comp.  Dec,  18. 

The  phrase  ""initial  monthly  pay  of  his  grade"  as  used  in  the 
statute  establishing  the  rate  of  drill  pay  for  enlisted  men  of  the  Na- 
tional (luard  is  the  base  pay  "  of  his  grade  prescribed  in  section 
4b  of  the  act  of  June  4,  1920,  and  does  not  include  any  part  of  the 
20  per  cent  increase  of  pay  in  section  4  of  the  act  of  May  IS.  1920; 
nor  any  part  of  the  additional  compensation  for  the  specialists  rat- 
ings in  cases  of  enlisted  men  of  grades  G  and  7  whose  "base  pay" 
as  prescribed  in  said  section  4b  is  $35  per  month  for  the  sixth  grade 
and  $30  per  mouth  for  the  seventh  grade.  27  Comp.  Dec.,  115  and 
396. 

An  enlisted  man  who  was  a  member  of  the  National  Ciuard  during 
the  entire  calendar  year  1920,  and  did  not  attend  a  total  of  24  drills 
in  that  year,  is  not  entitled  to  pay  for  the  drills  (if  any)  he  attended 
in  the  period  from  January  1  to  June  30,  1920.  27  Comp.  Dec.,  133 
and  200. 

In  tlie  third  paragraph  of  section  110  of  the  act  of  June  3,  1916^ 
is  a  provision  worded  in  part  as  follows: 

"  Except  as  otherwise  specifically  provided  herein,  no  money  ap- 
propriated under  the  provisions  of  this  or  the  last  preceding  section 
shall  be  paid  to  any  person  not  on  the  active  list,  nor  to  any  jierson 
over  sixty-four  years  of  age,  nor  to  any  person  who  shall  fail  to* 
Qualify  as  to  fitness  for  military  service  under  such  regulations  as  the 
Secretary  of  War  shaU  prescribe,  *  * 

This  provision  of  law  is  still  in  force. 

You  are  advised  that  the  facts  obtained  from  the  rolls  and  other 
documents  which  were  received  from  vou  and  are  returned  herewith 
are  not  suHicient  to  enable  this  office  to  determine  the  riirhts  of  the 
members  of  the  organization  as  to  pay.  On  the  rolls,  in  addition  to 
the  facts  already  stated,  the  proper  officer  should  certify  as  to  tha 
number  of  drills  ordered  each  month  for  the  organization  in  p«  i  i<Ml 
from  July  1  to  December  31,  1920,  and  in  connection  with  the  name 
of  each  enlisted  man  there  should  be  a  statement  showing  his  age 
and  also  showing  the  number  of  drills  in  which  he  participated  in 
each  -month  of  that  period,  or  in  each  month  to  the  date  of  his  dis- 
charge if  sooner  discharged. 
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uvxnov  ov  Aooomm  sbttud  bt  AmtTAn  oohvtsoxxxb  ni 

nuuicB. 

A  declaioii  by  tbe  Awriirtant  Oomptroller  In  Frtnoe  that  the  crldeiice  before  Urn 
did  not  warrant  payment  by  a  dlflbnrslng  officer  of  the  acoonnt,  with  tbe 
•aggeBtlon  that  the  claim  be  submitted  to  the  Auditor  for  the  War  Depart- 
ment, Wnsbinptm.  I>.  ('.,  f(.r  direct  settlement.  Is  not  a  settlement  of  the 
account  within  the  ineaninK'  of  the  art  of  September  24,  1917,  40  Stat.,  293, 
permitting  the  reopening  or  review  by  the  Comptroller  of  the  Treasury 
within  one  year  after  the  doee  of  the  war  of  aoconnte  which  have  been  aet- 
fled  by  the  Aesittant  OomptreUer  In  France ;  the  dalm  ahonld  be  eiibmltted 
to  the  Auditor  for  the  War  Department  for  direct  iettlement 

Comptroller  Warwick  to  the  Secretary  of  War,  Xay  81,  1921: 

Bv  vour  reference  of  the  20th  instant  of  a  letter  of  the  chief  of  the 
administrative  law  division.  Judge  Advocate  General's  Office,  War 
Department,  decision  is  requested  of  a  question  stated  by  him  in  part 
as  follows: 

"  Since,  however,  the  Assistant  Comptroller  of  the  Treasury  has 
made  an  adverse  decision  upon  an  account  included  in  this  claim,  the 
question  should  be  submitted  to  the  Comptroller  of  the  Treasury  for 
nis  deeinon  under  the  proYision  of  the  act  of  September  24, 1917. 40 
Stat^  298,  authorizing  any  person  whose  account  has  been  settlea  in 
Frftiio&  or  the  Secretary  of  War.  to  obtain  a  reopening  and  review 
thereof  Tipon  the  application  to  the  Comptroller  of  the  Treasury  in 
Washington  within  one  year  sifter  tlie  close  of  the  war.  It  is  recom- 
mended, therefore,  that  the  decision  of  the  Comptroller  of  the  Treas- 
ury be  obtained  in  this  case." 

The  provision  of  law  giving  rise  to  the  question  submitted  in  the 
manner  stated  reads: 

"That  when  pursuant  to  this  section  the  said  comptroller  and 
auditor  shall  perform  their  duties  at  a  plucc  in  a  foreign  country,  the 
balances  arising  upon  the  settlement  of  accounts  and  claims  of  the 
Military  EstabRshinent  shall  be  certified  by  the  auditor  to  the  Divi- 
sion of  Bookkeeping  and  Wsmmts  of  the  Treasury  Department  as 
now  provided  for  the  ( ertification  of  balances  by  said  auditor  in 
Washington,  and  the  balances  so  found  due  shall  be  final  and  con- 
clusive upon  all  branches  of  the  Government,  except  that  any  person 
whose  account  has  l>oen  settled  or  the  commanding  officer  of  the  Army 
abroad,  or  the  comptroller  may  obtain  a  revision  of  such  settlement 
by  the  comptroller  upon  application  therefor  within  three  months, 
the  decision  to  be  likewise  nUal  and  conclusive  and  the  differences 
arising  upon  such  revision  to  be  certified  to  and  stated  by  the. auditor 
as  now  provided  by  law:  Provided,  That  certificates  of  balances  due 
may  be  transmitted  to  and  paid  by  the  proper  disbursing  officer 
abroad  instead  of  by  warrant:  Provided  further^  That  any  person 
whose  account  has  been  settled,  or  the  Secretary  of  War,  may  obtain 
a  reopening  and  review  of  any  settlement  madepursuant  to  this  sec- 
tion upon  appluMktion  to  the  Comptroller  of  the  Treasury  in  Washing- 
ton within  one  year  after  the  close  of  the  war,  and  the  action  of  the 
Comptroller  thereon  shall  l>e  final  and  conclusive  in  the  same  manner 
as  herein  provided  in  tlie  case  of  a  balance  found  due  by  the  auditor.'' 
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The  claim  upon  which  the  request  for  decisioii  is  founded  is  that 
of  J.  F.  Hurst  for  $829  as  accrued  per  diem  allowance,  at  $4,  for 
the  period  February  21  to  May  15,  1919,  while  he  was  serving  as  a 
dvilian  employee,  Quartermaster  Corps,  under  the  direction  of  the 
purchasing  agent  for  Spain,  American  Expeditionary  Force. 

Ko  settlement  by  the  accounting  officers  abroad  was  made  of 
the  daim  of  Mr.  Hurst,  which  brought  or  brings  it  within  the  pur- 
view of  the  provision  of  law  quoted.  Upon  the  submission  by  a 
disbursing  officer  to  the  Assistant  Comptroller  of  the  Treasury  in 
France  of  a  request  for  decision  whether  Mr.  Hurst  was  entitled  to 
a  per  diem  allowance  of  $4  for  the  period  March  30  to  April  30, 
1919,  while  it  appeared  he  was  at  his  re^^ular  official  station  at  Madrid, 
Spain,  the  Assistant  Comptroller  rendered  his  decision  May  16, 
1919,  4  Asst.  Com  p.  Dec,  54,  to  the  effect  that  there  was  no  au- 
thority for  the  payment  to  a  civilian  employee  of  a  per  diem  allow- 
ance covering  a  period  during  which  he  was  at  his  official  station, 
there  being  in  evidence  no  contract  of  employment  providing  for 
per  diem  on  any  other  basis  than  that  provided  in  paragraph  733, 
Army  Regulations,  1913-17. 

Subse<piently,  a  r('(]Uest  wa^;  made  for  a  reconsideration  of  the 
decision  of  May  IG  by  an  officer  of  the  Army  in  Spain  wlio  was 
not  entitled  to  request  it,  urging  that  Mr.  Hurst's  official  station  was 
Barcelona,  Spain,  and  not  Madrid,  and  under  date  of  June  20.  1919, 
4  Asst.  Comp.  Dec,  79,  the  Assistant  Comptroller  denied  the  request 
for  reconsideration  and  said  in  an  advisory  way  and  by  way  of 
suggestion  only  that — 

"  Tt  may  be  pointed  out  that  if  Barcelona  was  in  fact  the  employee's 

official  station  no  contract  was  necessary  to  authorize  allowance  to 
him  of  a  per  diem  not  exceeding  $4  during  absence  therefrom  under 
orders,  as  section  7  of  paragrapli  733  Army  Kegulations  of  1913-17 
makes  this  specific  nrovision.  But  this  paragraph  limits  the  allow- 
anoe  to  the  fiurst  80  aays  at  places  designated  m  orders  for  temporary 
duty. 

"It  is  remarked  further  that  the  question  of  official  station  is  one 
of  fact,  not  of  arbitrary  determination  for  the  purpose  of  conferring 
subsistence  or  other  rights.  The  accounting  officers  of  the  Treasury 
have  at  all  times  reserved  to  themselves  the  right  to  examine  the  cir- 
cumstances of  each  case  and  reach  their  conclusion  accordingly. 
Kr.  Hurst's  employment  under  the  purchasing  agent  for  Spain  'is 
stated  to  have  begun  in  July,  1918.  The  voucher  now  submitted 
shows  that  of  the  period  F*ebruarv  21  to  Mav  15  two  davs  onlv  were 
spent  in  Barcelona,  the  remainder  in  Madrid  or  in  {)erforniing  one 
round  trip  Madrid  to  Barcelona.  If  all  his  services  were  to  be  per- 
formed at  Madrid  it  is  not  quite  clear  why  he  should  have  been  em- 
i  l  oyed  for  services,  or  with  station,  at  Barcelona.  In  his  letter  of 
May  27, 1919,  to  yourself,  Mr.  Hurst  moTitions  having  received  *  this 
per  diem  regularly  for  three-quarters  of  a  year.'  The  inference  from 
wis  is  that  he  has  received  per  diem  for  practically  the  entire  period 
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from  July  1.  1918,  down  to  the  point  at  which  his  present  claim 
begins.^  If  this  supposition  is  correct  it  follows  that,  since  he  was 
to  recdTe  the  per  diem  while  absent  Barcelona,  he  has  been 
present  at  his  so-called  official  station  practically  not  at  all  during 
nearly  a  year.  It  is  needless  to  say  that  the  fact  of  his  official  station 
at  Barcelona  is  far  from  being  established  by  snch  leoord  as  has  been 
presented." 

The  Assistant  Comptroller  stated  that  no  evidence  was  presented 
which  warranted  a  disbursing  officer  in  making  payment  of  any 
amount  and  suggested  that  whatever  claim  Mr.  Hurst  might  have  be 
presented  to  the  Auditor  for  the  War  Department,  Washington, 
D.  C,  for  direct  settlement  by  him.  That  suggestion  appears  not 
to  have  been  followed.  It  is  renewed  now.  Up  to  this  time  there 
has  been  no  settlement  of  the  claim  of  Mr.  Hurst  from  which  an 
appeal  lies  to  this  office  under  either  the  gonor  il  law  of  July  31, 1894, 
28  Stat,  208,  or  the  act  of  September  24,  ldl7,  and  the  question  sub- 
mitted is  answered  accordingly. 

The  merits  of  the  claim  of  Mr.  Hurst  have  not  been  taken  into 
consideration  upon  the  present  submission. 

AKICY  ENLISTED  MEN  ON  ROAD  WOBK. 

BiZtra  pay  equal  to  the  difference  l>etween  their  military  pay  and  the  prevail- 
ing civilian  ]my  for  liice  work  to  which  enlisted  men  of  the  Army  are 
entitled  when  detailed  on  road  work  during  the  World  War.  under  the 
act  of  February  28,  1919,  40  Stut,  1202,  must  be  paid  from  that  portion 
Of  tbe  llscal  year  1920  approi»rladoii  for  Federal  aid  to  rural  post  roads 
wbldi  baa  been  allotted  to  the  State  In  wblch  tncb  work  was  performed. 
If  not  previously  exhausted,  notwithstanding  agreements  between  the  De* 
pnrtment  of  Aprlrnlture  and  the  State  obligating  the  entire  allotment ;  if 
the  ailotraent  has  lnH'n  exhausted  hy  payments  to  the  State  there  are  no 
funds  available  from  which  enlisted  men  who  performed  road  work  may  be 
given  the  extra  pay  therefor. 

Peoislon  by  Comptroller  Warwick,  Jnne  3,  1921: 

The  Auditor  for  the  State  and  Other  Departments  submitted  for 
approval,  disapproval,  or  modification  his  decision  of  May  24, 1921, 
to  the  effect  that  certain  duly  certified  pay  rolla  containing  the  names 
of  soldiers  who  were  stationed  at  Camp  Bragg,  N.  C.^  and  were 
detailed  for  work  on  roads  outside  of  the  limits  of  that  camp,  may 
be  paid  from  the  appropriation  for  aiding  States  in  road  construction 
for  the  fiscal  year  1920  made  by  the  act  of  Febmary  28,  1919,  40 
Stat,  1201.  The  amounts  carried  on  the  pay  rolls  represent  the  dif- 
ference between  the  military  pay  of  the  soldiers,  respectively,  and 
the  prevailing  civilian  rate  of. pay  for  tlie  work  in  which  they  were 
engaged  during  a  period  from  and  including  March,  1918,  to  and 
including  June,  1919. 

The  act  of  July  11,  1916,  39  Stat,  355,  provided  for  aid  of  the  • 
States  by  the  United  States  in  the  construction  ol  rural  post  roads^ 
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and  made  appropriations  for  that  purpose  for  expenditure  in  co- 
operation with  the  several  States  diirin*;  the  fiscal  years  1917,  1918, 
1919,  1920,  and  1921,  respectively.  Section  4  of  the  act  provides  for 
a  deduction  of  a  percentafje  of  these  appropriations  for  expense  of 
administering  the  act  and  for  apportionment  of  the  remainder  among 
the  several  States  by  tlie  Secretary  of  Agriculture,  who  is  required 
to  certify  to  the  Secretary  of  the  Treasury'  and  to  State  officials  the 
amount  deducted  for  administrative  expenses  and  the  amount  ap- 
portioned to  each  State.    Section  6  of  the  act  provides: 

"That  any  State  desiring  to  avail  itself  of  the  Ixmefils  of  this  Act 
shall,  by  its  State  highway  department,  submit  to  the  Secretar}'  of 
Agriculture  project  statements  setting  forth  proposed  construction 
oi  any  rural  post  road  or  roads  therein.  If  the  Secretary  of  Agri- 
culture approve  a  project,  the  State  highway  department  shall  fur- 
nish to  him  such  surveys,  plans,  specifications,  and  estimates  there- 
for as  he  may  require :  Provided^  however^  That  the  Secretary  of 
Agriculture  shall  approve  only  such  projects  as  may  be  substantial 
in  character  and  the  expenditure  of  lunds  hereby  authorized  shall 
be  applied  only  to  such  improvements.  Items  mcluded  for  engi- 
neering, inspection,  and  unforeseen  contingencies  shall  not  exceed 
ten  per  centum  of  the  total  estimated  cost  of  the  work.  If  the  Secre- 
tary of  Agriculture  a{)pr<)ve  the  plans,  specifications,  and  estimates, 
he  shall  notify  the  State  highway  deparlment  and  immediately'  cer- 
tify the  fact  to  the  Secretary  of  the  Treasury.  The  Secretary  of  the 
Treasury  shall  thereupon  set  aside  the  share  of  the  United  States 
payable  under  this  Act  on  account  of  such  project,  which  shall  not 
exceed  fifty  per  centum  of  the  total  estimated  cost  thereof.  No  pay- 
ment of  any  money  ap])ortioned  under  this  Act  shall  be  made  on  any 
I>roject  until  such  statement  of  the  project,  and  the  plans,  specihea* 
tions,  and  estimates  therefor,  shall  have  been  submitted  to  and  ap- 
proved by  the  Secretary  of  Agriculture. 

"  When  tlio  Secretary  of  Agriculture  shall  find  that  any  project  so 
approved  by  him  has  been  constructed  in  compliance  with  said  jilans 
and  specifications  he  shall  cause  to  be  paid  to  the  proper  authority  of 
said  State  the  amount  set  aside  for  said  project:  Provided^  That 
the  Secretary  of  Agriculture  may,  in  his  discretion,  from  time  to 
time  malce  payments  on  said  construction  as  the  same  progresses, 
but  these  payments  including  previous  paj^ments.  if  any,  shall  not 
be  more  than  the  I'nited  States'  pro  rata  part  of  the  value  of  the 
labor  and  materials  which  have  been  actually  put  into  said  construc- 
tion in  conformity  to  said  plans  and  specifications;  nor  shall  any 
such  pa3rment  be  m  excess  ox  $10,000  per  mile,  exclusive  of  the  coei 
of  bridges  of  more  than  twenty  feet  clear  span.  The  construction 
work  and  labor  in  each  State  shall  be  done  in  accordance  with  its 
laws,  and  under  the  direct  supervision  of  the  State  highway  depart- 
ment, subject  to  the  inspection  and  approval  of  the  Secretary  of 
Agriculture  and  in  accordance  with  the  rules  and  regulations  made 
pursuant  to  this  Act. 

"The  Secretary  of  Agriculture  and  the  State  highway  depart- 
ment of  each  State  may  jointly  determine  at  what  times,  and  in  wliat 
lunounts,  payments,  as  work  progresses,  shall  be  made  under  this 
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Act.  Such  payments  shall  be  made  by  the  Secretary  of  the  Treasur>', 
on  warrants  drawn  by  the  Secretary  of  Afirriciiltiire,  to  such  official, 
or  officials,  or  depository,  as  may  be  designated  by  the  State  high- 
way department  and  authorized  under  the  laws  of  tiie  State  to  re- 
ceive public  funds  of  the  State  or  county." 

Section  5  of  the  act  of  February  28,  1919,  40  Stat,  1202,  amends 
the  act  of  July  11, 1916,  in  certain  particulars,  and  for  the  purpose 
of  carrying  out  the  provisions  of  the  act  as  thus  amended  appro- 
priated  additional  sums  for  the  fiscal  years  1919,  1920,  and  1921,  to 
be  expended  in  accordance  with  the  provisions  of  the  original  act. 

Section  9  of  the  amendatory  act  provides : 

***  *  *  Provided  further^  That  when  any  officer  or  enlisted 
man  in  the  Army,  the  Viavy,  or  the  Marine  Corpe  shall  have  been  or 

may  1><>  in  the  future  detailed  for  labor  in  th^  ouilding  of  roads  or 
other  highway  construction  or  repair  work  (other  than  roads  within 

the  limits  of  cantonments  or  military  reservations  in  the  several 
States),  durinfr  the  existin<;  war,  the  pay  of  such  officer  or  enlisted 
man  shall  be  equalized  to  conform  to  the  compensation  paid  to  civil- 
ian employees  m  the  same  or  like  employment  and  the  amount  found 
to  be  due  such  officers,  soldiers,  sailors  and  marines,  less  the  amount 
of  his  pay  as  such  officer,  soldier,  sailor,  or  marine,  shall  be  paid  to 
him  from  the  1020  appropriation  herein  allotted  to  the  States 
w  lie  rein  such  highway  construction  or  repair  work  was  or  will  be 
performed." 

The  Department  of  Agriculture  states  that  of  the  19120  money 
available  to  the  State  of  North  Carolina  that  State  has  submitted, 
and  there  have  been  approved,  agreements  coverinp:  the  full  amount 
available  for  the  fiscal  year  1920.  The  law,  however,  expressly  di- 
rects that  the  compensation  to  soldiers  allowed  by  section  9  shall  be 
paid  "from  the  1920  appropriation  herein  allotted  to  the  States 
wherein  such  highway  construction  or  repair  work  was  or  will  he 
performed,"  and  the  auditor  decides  that  this  direction  is  clear  and 
mandatory  and  that  it  is  his  present  duty  to  certify  the  claims,  if 
otherwise  just  and  legal,  for  payment  out  of  the  general  approj)ria- 
tion  "Cooperative  construction  of  rural  post  roads"  without  regard 
to  the  existing  agreements  said  to  obligate  North  Carolina's  appor- 
tionment of  that  appropriation,  the  appropriation  being  carried  on 
the  books  of  the  Treasury  Department  as  one  general  lump  sum 
fund,  the  keeping  separate  of  the  allotments  of  the  several  States 
being  left  to  administrative  action  by  the  Department  of  Agriculture. 

The  specific  direction  of  the  statute  is  that  these  payments  shall  be 
made  from  the  allotment  of  the  appropriation  of  the  State  wherein 
the  work  was  performed.  There  is  no  autliority  of  law  for  payment 
from  the  appropriation  generally,  there  being  in  contemplation  of 
law  no  general  appropriation  after  allotments  to  the  several  States 
have  been  made.  If  the  allotment  to  the  State  of  North  Carolina  of 
the  appropriation  for  the  fiscal  year  1920  has  in  fact  been  paid  out| 
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then  there  no  longer  remains  in  the  United  States  Treasury  any  funds 
of  such  allotment,  and  there  is  no  money  of  the  United  States  from 
which  these  pay  rolls  may  lawfully  be  paid.  If,  however,  the  full 
amount  of  said  allotment  has  not  in  fact  been  paid,  and  there  remains 
in  the  Treasury  sufficient  funds  of  such  allotment  to  meet  these  pay 
rolls,  they  should  be  paid  from  those  funds,  notwithstanding  that 
approved  projects  may  have  been  agreed  upon  to  the  full  amount  of 
this  allotment. 

The  act  of  February  28,  1919,  added  $76,000,000  to  the  appropria- 
tion for  1920,  and  section  9  of  the  act  reserves  from  any  Staters  allot- 
ment of  that  appropriation  an  amount  sufficient  to  meet  the  provi- 
sions of  that  section.  This  reservation  is  a  statutory  first  charge 
against  the  allotment  which  can  not  be  superseded  by  any  later  obli- 
gation sought  to  be  imposed  by  administrative  action.  If  there  is 
still  in  the  Treasury  a  remainder  of  this  allotment  sufficient  to  pay 
these  rolls  they  should  be  paid  from  that  remainder  and  charged 
the  Department  of  Agriculture  against  North  Carolina's  allotment 
of  this  appropriation.  That  State  had  the  benefit  of  the  work  and 
the  law  contemplates  that  the  State  shall  bear  its  portion  of  the' ex- 
pense.  If  such  charge  results  in  a  deficit  in  the  funds  for  whidi  the 
United  States  is  said  to  be  obligated  to  the  State,  that  is  a  matter  for 
future  arrangement  by  legislation  or  otherwise  as  the  facts  may  re- 
quire. 

If  all  of  North  Carolina's  allotment  of  this  appropriation  has  in 
fact  been  paid  out  from  the  United  States  Trrasury,  then  is  no 
money  in  the  United  States  Treasury  from  which  the  rolls  may  be 
paid,'nor  is  there  any  legal  basis  upon  which  the  auditor  may  idlow 
the  claims  and  certify  them  to  Congress  for  appropriation,  the  lia- 
bility of  the  Government  resting  entirely  upon  the  provision  whidi 
also  directs  the  manner  of  payment.  Accordingly  the  claims  must 
in  that  event  be  disallowed. 

The  auditor's  decision  is  modified  accordingly. 


TBmXDrATXOV  Of  TBMPOBABT  VBOXOnOVt  TK  COAST  OVAU. 

The  provisions  in  the  act  of  June  4,  1920,  41  Stat.,  834,  relative  to  <  outinuance 
of  the  temporary  promotions  of  commissioDed  officers  of  the  Navy  until 
December  81,  1021,  do  not  apply  to  eommlssloned  ofllcers  of  tlie  Ooast 
Guard  temporarily  iHromoted  under  the  act  of  July  1,  1018,  40  StaL,  78S» 
the  provisions  of  which  limit  the  temporary  promotions  in  the  Coast  Guard 
to  "  not  Inter  than  s\x  months  after  the  termination  of  the  present  war." 
Joint  resolution  of  Mun  li  3,  1921,  41  Stat.,  13r.J).  liaving  fixed  March  3, 
1821,  as  the  termination  of  the  war  emergency  and  from  which  tlie  efTective 
date  of  the  repeal  of  war  legiriatlon  la  to  be  determined,  audi  temporary 
promotions  in  the  Goeat  Guard  will  terminate  not  later  than  September  % 
ISOL 
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Assistant  Comptroller  Force  to  the  Secretary  of  the  Treasury,  June  3,  1921: 
I  have  your  letter  of  ^lay  19,  1921,  requesting  deciijion,  as  follows: 

"  1.  A  number  of  commissioned  ofTicers  of  the  Coast  Guard  were 
temporarily  promoted  in  accordance  with  tliat  part  of  the  Act  of 
July^  1, 1918,  40  Stat.,  731,  732,  making  appropriations  for  the  naval 
service  for  the  fiscal  year  ended  June  30,  1919,  and  for  other  pur- 
poses, reading?  as  follows: 

^^That  the  President  of  the  United  States  bc^,  and  he  is  hereby, 
authorized  (hiriuir  the  period  of  the  present  war  to  proinf)te  tempo- 
rarily, witli  the  advice  and  consent  of  tlic  ^Senate,  conmiissioned 
line  ollicers  and  engineer  olliccrs  of  the  United  States  Coast  (juard 
below  the  rank  and  grades  of  captain  and  captain  of  engineers  to 
the  ranks  and  grades  of  the  Coast  Guard  not  above  captain  and 
captain  of  en^neers,  respectively,  wlth(nit  regard  to  number  or 
length  of  service  in  rink  or  grade:  Provided^  That  sucli  temporary 
promotions  may  be  to  such  rank  and  grade  in  the  Coast  Guard  not 
above  captain  or  captain  of  engineers  as  correspond  to  the  rank  and 
grade  that  may  be  attained  in  accordance  with  law,  either  perma- 
nently or  temporarily^  by  line  officers  of  the  regular  Navy  of  the 
same  length  of  total  service:  Provided  further^  That  constructors 
of  the  Coast  Guard  now  authorized  by  law  who  shall  have  had  as 
much  total  service  in  the  Coast  r)iiard  as  the  officer  of  tlie  (\)nstruc- 
tion  Corps  of  the  Navy  at  the  foot  of  the  ])onnanent  or  temporary 
list  of  those  with  the  rank  of  lieutenant  coniniantlers  may  be  tempo- 
rarily promoted  to  the  rank  of  captain  of  the  Coast  Guard:  And 
provided  further,  That  for  the  purposes  of  this  Act  service  in  the 
Coast  Guard  to  be  counted  must  have  been  continuous :  A  nd  provided 
further^  That  nothing  contained  in  this  paragraph  shall  operate  to 
disturb  the  relative  position  of  officers  in  the  Coast  Guard  with  ref- 
erence to  precedence  or  promotion,  but  all  such  officers  otlierwiso 
qualified  shall  be  advanced  in  rank  with  or  ahead  of  officers  in  the 
Coast  Guard  who  were  their  juniors  on  the  date  of  this  Act. 

'^^That  the  President  be,  and  he  is  hereby,  authorized  during  the 
period  of  the  present  war  to  promote  temporarily,  with  the  advice 
and  consent  ot  the  Senate,  the  captain  commandant  of  the  Coast 
Guard  to  the  rank  of  conunodore  in  the  Navy  and  brigadier  general 
in  the  Army,  and  the  engineer  in  cliief  of  the  Coast  Guard  to  the 
rank  of  captain  in  the  Navy  and  colonel  in  the  Army,  officers  of  the 
Coast  Guurd  holding  permanent  commissions  above  the  rank  and 
grade  of  first  lieutenant  and  first  lieutenant  of  engineers  as  follows: 
Not  to  exceed  two-fifths  of  the  captains  authorized  by  law,  and  not 
to  exceed  one-third  of  tlie  captains  of  engineers  authorized  by  law, 
to  have  the  rank  of  senior  captain  in  tlie  Coast  Guard;  and  not  to 
exceed  one-third  the  senior  captains  authorized  bv  law,  to  have 
the  rank  of  captain  in  the  Navy  and  colonel  in  the  Army:  Pro- 
vided, Tliat  the  senior  captains,  captains,  and  captains  of  engineers 
to  be  temporarily  promoted  as  herein  provided  shall  be  selected  as 
provided  by  law  for  promotion  ])y  selection  in  the  Navy.' 

"The  authority  for  the  continuation  of  the  teni|)orary  appoint- 
ments beyond  March  3,  1921,  the  date  of  the  Joint  Kesohition  of  the 
66th  Congrjess,  approved  March  3, 1921^41  Stat.,  1359,  declaring  that 
certain  Acts  of  Congress,  joint  resolutions,  and  proclamations  shall 
be  construed  as  if  &e  War  had  ended  and  the  present  or  existing 
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emergency  expired,  is  contained  in  that  part  of  the  above  referrd 
to  Act  of  July  1,  1918.  40  Stat.,  733.  reading  as  follows: 

"*That  all  temporary  promotions  and  advancements  authorized  by 
this  Act  shall  continue  in  force  only  until  otherwise  directed  by  the 
President,  and  not  later  than  six  months  after  the  termination  of  the 
present  war.' 

"However,  the  Act  of  June  4,  1920,  4L  Stat.,  834,  making  ap- 
propriations for  the  naval  service  for  the  fiscal  year  ending  June30| 
1821,  and  for  other  purposes,  provides  as  follows: 

"*That,  until  December  1921,  temporary  appointiuents  now 
existing  may  be  continued  in  force  in  any  grade  or  rank,  not  to 
exceed  the  number  allowed  in  any  ^ade  or  rank  based  upon  the 
total  permanent  authorized  commissioned  strength  of  the  Ime  or  of 
any  staff  corps   *    *  *.' 

^'The  Act  of  May  18,  1920,  41  Stat.,  G(KH,  provides  that  commis-  j 
sioned  ofiicers  of  the  Coast  Guard  shall  receive  the  same  pay  and  al-  i 
lowances  as  prescribed  for  commissioned  officers  of  the  Nav\-  of  cor- 
responding ranks  and  length  of  service.  In  your  decision  of  October 
15,  1920,  27  Comp.  Dec,  359,  you  state  that  *  ♦  *  •  •  under  said 
act  of  May  18, 1920, 41  Stat.,  603,  the  right  of  ofHcers  and  men  in  the 
Coast  Guard  to  pay  is  determined  by  what  ollicers  and  men  of  the 
Navy  of  corresponding  grade  or  rating  in  like  circumstances  and  con- 
ditions are  entitled  to   *   *   V  | 

^  In  view  of  the  fact  that  the  temporary  promotions  of  commis- 
sioned officers  of  the  Coast  Guard  were  made  under  the  authority  of 
the  Act  of  July  1, 1918,  in  like  circumstances  and  (Y>nditions  as  werft 
the  temporarj'  promotions  of  the  commissioned  officers  of  the  Na\T, 
it  is  thoujrht  tliat  the  authority  in  the  Act  of  June  4,  1920.  for  the 
continuance  of  the  teni})oniry  promotions  of  commissioned  officers  of 
the  Navy  until  December  31, 1921,  applies  equally  lo  the  continuance 
of  the  temporary  promotions  of  cmnmissioned  officers  of  the  Coast 
Guard.  Your  decision  is  therefore  requested  in  this  matter.^ 

The  act  of  May  18,  1990,  41  Stat,  608,  assimilating  the  pay  and 
allowances  of  officers  and  men  of  the  Coast  Guard  to  the  pay  and 
allowances  of  officers  and  men  of  the  Navy  did  not  completely  sub- 
stitute the  Navy  law  for  the  Coast  Guard  law.  Only  so  far  as  cir- 
cumstances and  conditions"  in  the  Coast  Guard  are  adaptable  to 
the  Navy  does  the  Navy  law  prevail.  It  does  not  apply  Navy  pay 
and  allowances  to  the  Coast  Guard  when  the  circumstances  and  con- 
ditions are  not  similar.  It  does  not  authorize  additional  pay  for 
shorter  periods  of  service  tlian  authorized  in  the  Xavy.  27  Comp. 
Dec,  177.  It  does  not  authorize  the  Navy  retired  pay  for  Coast 
(niard  men  when  such  men  are  retired  under  conditions  not  author- 
ized in  the  Xavy.  27  Comp.  Dec  493  and  G78. 

Tiie  authority  to  temporarily  promote  officers  of  the  Coast  Guard 
''during:  the  period  of  the  present  war"  did  not  arise  by  reaj-on  of 
assimilation  but  by  express  and  sperilic  provision  of  law  in«iependent 
of  any  similar  naval  law.  That  provision  of  Coast  (ruard  law  de- 
termines the  circumstances  and  conditions  under  which  the  oHicera 
in  question  serve. 
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The  act  of  July  1,  1918,  40  Stat.,  731,  732,  beincr  independent  of  a 
similar  authority  to  temporarily  promote  officers  of  the  Navy,  its 
duration  must  be  determined  by  the  terms  of  the  act,  and  it  is  in  no 
way  affected  by  a  subsequent  act  which  chanfjes  the  duration  of  a 
similar  naval  act.  The  i)rovisions  therein  that  all  temporary  promo- 
tions and  advancements  authorized  thereby  shall  continue  in  force 
not  later  than  .six  months  after  tlie  termination  of  the  present  war 
is  affected  by  the  joint  resolution  of  March  3,  1921,  41  Stat.,  13d9, 
1360^  which  provides  that : 

"  ♦  •  *  any  Act  of  Congress,  or  any  provision  of  an>  snch  Act, 
that  by  its  terms  is  in  force  only  durinof  the  existence  of  a  ^tate  of 
war,  or  during?  such  state  of  war  and  a  limited  time  thereafter,  shall 
be  construed  and  administered  as  i£  such  war  between  the  Govern- 
ments and  people  aforesaid  terminated  on  the  date  when  this  resolu- 
tion becomes  effective,  any  provision  of  such  law  to  the  contrary  not- 
withstanding;  ♦  ♦ 

Accordingly  you  are  advised  that  the  provision  in  the  act  of  June 
4,  1920,  41  Stat,  834,  relative  to  the  continuance  of  the  temporary 
promotions  of  oommisdoned  officers  of  the  Navy  until  December  81, 
1921,  does  not  apply  to  commissioned  officers  of  the  Coast  Guard 
temporarily  promoted  under  the  act  of  July  1, 1918. 


LEAVES  OF  ABSENCE— NAVY  YA&D  EMPLOYEES. 

The  facts  Uiat  an  employee  of  a  navy  yard  Is  employed  by  contract  ratimr  tiian 

by  appointment,  and  that  his  service  Is  not  performed  within  a  navy  yard 
but  us  an  inspcK'tor  at  other  i>la<'es,  do  not  ojterate  to  clianKe  liis  status 
as  au  employee  of  a  navy  yard  or  to  deprive  him  of  any  rights  witb  re- 
spect to  leaves  of  absence  attaching  to  sach  status  under  provlsloDS  of  thi. 
act  of  Angust  29, 1916,  89  Stat,  817. 

Decision  by  Comptroller  Warwick,  June  4,  1921: 

Rear  Admiral  H.  8.  Knapp,  retired,  apj)lied  April  28.  1921,  for 
revision  of  the  action  of  the  Auditor  for  the  Navy  Department  in 
disallowing  per  certificate  No.  15791-d,  dated  March  21,  1921,  an 
item  of  $520  in  his  accounts  rendered  for  a  period  while  he  was 
serving  as  naval  attache  at  London,  England.  The  item  disallowed 
represents  a  payment  made  to  A.  V.  Tracy-Gould  for  52  days  at 
$10  per  day,  covorin<:  the  period  from  December  11,  1918,  to  Feb- 
ruary 8,  1919,  inclusive. 

It  appears  that  on  August  15,  1917.  the  supply  officer  of  the 
Brooklyn  Xavy  Yard  entered  into  contract  with  A.  V.  Tracy-Gould 
to  perform  services  as  a  "suhinspcctor  of  14-inch  shell  at  the  works 
of  the  Hadfield  Co.  at  8hef}ield,  England.  .  The  compensation  for 
the  services  was  to  be  $10  per  day. 

Mr.  Tracy-Gould  entered  on  his  duties  on  October  9,  1917,  and 
perfonned  serrice  until  November  20,  1918;  on  that  date  he  was 
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ordered  to  proceed  to  the  United  States:  on  his  arrival,  he  was 
granted  two  months'  leave  to  begin  December  10,  1918.  He  re- 
mained on  leave  until  February  8,  1919,  a  total  of  52  days.  Pay- 
ment for  the  52  days  of  leave  is  the  subject  of  the  auditor's  disallow- 
ance. 

The  auditor  based  his  action  on  the  trround  that  the  sul)in>pector 
was  on  leave  in  the  United  States  during  the  period  covered  by  the 
payment  and  tlierefore  was  not  entitled  to  pay,  since  his  contract 
was  on  a  ])er  diem  basis  and  the  leave  was  granted  at  the  subin- 
spector's  request.  * 

The  act  of  August  29,  1916,  39  Stat.,  G17  provides: 

"  *  *  *  That  each  and  every  employee  of  tlie  navy  yards,  gun 
factories,  naval  stations,  and  arsenals  of  the,  United  States  Govern- 
ment is  hereby  granted  thirty  days'  leave  of  absence  each  year,  with- 
out forfeiture  of  pay  during  such  leave:  Provided  furtKer^  That  it 
shall  be  lawful  to  allow  pro  rata  leave  only  to  those  serving  twelve 
consecutive  months  or  more :  And  provided  further.  That  in  all  cases 
the  heads  of  divisions  shall  have  discretion  as  to  the  timo  wlicn  the 
leave  can  best  be  allowed:  And  ]>rorhled  furtJn  r^  Tluit  not  more  than 
thirty  days'  leave  with  pay  shall  be  allowed  any  such  employee  in 
one  year:  Provided  further^  That  this  provision  shall  not  be  con- 
strued to  deprive  employees  of  any  sick  leave  or  legal  holidays  to 
which  they  may  now  be  entitled  under  existing  law.** 

>  The  act  of  March  8, 1909,  85  Stat,  754,  applied  to  the  per  diem 
employees  of  the  clerical,  drafting,  inspection,  and  messenger  force 
at  navy  yards  and  naval  stations  and  provided : 

***  •  •  that  such  per  diem  employees  may  hereafter,  in  the 
discretion  of  the  Secretary  of  the  Navy,  be  granted  leave  of  absence 
not  to  exceed  fifteen  days  in  any  one  year,  which  leave  may,  in  ex- 
ceptional and  meritorious  cases,  he  extended,  in  the  discretion  of  the 
SecretaT -y  of  the  Navy,  not  to  exceed  fifteen  days  additional  in  any 
one  vear:    *  * 

The  act  of  August  29, 1916,  took  the  place  of  the  act  of  March  3, 
1909,  as  far  as  annual  leave  is  concerned,  but  the  sick  leave  was 
saved  by  the  last  proviso  quoted  from  the  act  of  August  29,  1916. 

On  December  9,  1918,  a  second  contract  was  enteied  into  by  tlie 
supply  officer  of  the  Washington  Navy  Yard  with  Mr.  Tracy-Gould 
for  his  services  during  the  fiscal  year  1919,  under  which  he  per- 
formed service  from  February  8  to  June  30, 1919. 

It  seems  clear  that  Mr.  Tracy-Gould  was  a  per  diem  employee  of 
the  inspection  force  of  a  navy  yard  during  the  entire  period  that  he 
performed  service.  The  facts  that  he  was  employed  by  contrmcts 
rather  than  by  appointment  and  that  his  service  was  not  performed 
within  a  navy  yard  do  not  operate  to  change  his  status  or  to  deprive 
him  of  any  rights  which  attached  to  such  status.  Since  his  status 
was  that  of  a  per  diem  employee  of  the  inspection  force  of  a  navy 
yard,  he  would  be  entitled  to  the  benefits  of  leave  attadiing  to  such 
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status.  Mr.  Tracy-Gould's  service  year  began  October  9, 1917.  Since 
leave  was  granted  and  since  the  employee  had  enough  annual  and  sick 
leave  available  to  cover  the  period  during  which  he  was  absent  on 
leave,  there  is  no  reason  why  payment  should  not  have  been  made  for 
the  leave  taken. 

It  appears  from  tlie  papers  that  (lonl)t  arose  whether  payment 
could  k'f^ally  be  made  for  the  period  of  leave,  })resumably  because  the 
employee  performed  service  under  a  contract  rather  than  under  the 
usual  form  of  appointment.  Tlie  matter  was  called  to  th«  attention 
of  the  Secretary  of  the  Navy  when  he  was  in  England  and  he  or- 
dered the  payment  to  he  made. 

The  appeal  was  basetl  on  the  theory  that  a  payment  made  by  direc- 
tion of  the  Secretary  of  the  Navy  could  not  be  (juestioned  by  the  ac- 
c()untinir  ollicers.  In  the  present  case  the  payment  made  was  lejral 
not  because  the  Secretary  of  the  Navy  ordered  it  to  be  made  but  be- 
cause there  was  statutory  authority  for  it. 

In  view  of  sections  177,  415,  and  179G  of  the  Hevised  Statutes  it  is 
not  understood  what  effect  could  be  fjiven  to  an  order  signed  in  Eng- 
land by  an  officer  ail  of  whose  duties  are  by  law  devolved  upon  the 
acting  secretary. 

The  action  of  the  auditor  is  reversed  on  the  frround  that  the  em- 
ployee in  question  was  entitled  to  leave  with  pay  for  the  period  dur-  - 
ing  which  he  was  on  leave. 


BB8ZGVATZ0V  OV  BBFUTY  DlBimarO  OmOXBS  07  TES  VX9E&AL 

BOAKB  BOB  TOOATIOBAL  BBVOATIOB. 

Designatiitn  of  deputy  disbursing  officers  to  act  for  the  disbursinfr  ofllcors  of 
the  Federal  Board  for  Vocational  Education  in  the  disburst'ment  of  funds 
to  trainees  of  the  board  Is  not  iirohlblted  by  statate  If  the  United  States 
TreamiiT  is  properly  protected,  but,  on  the  contrary,  dedgnation  of  the 
deputies  may  rest  upon  the  aame  administrative  authority  which  pofXDlta 
the  deBignatioo  of  the  diabarslng  offlcers  in  the  first  Instance. 

Comptroller  WwwUik  to  the  ohairmsm  Boderal  Board  for  Tooattosal  Bdaoa* 
tlOB,  Jane  4,  18S1: 

I  have  received  letter  of  May  24,  1921,  from  the  yice  chairman 
of  the  board  submitting,  I  asBume  by  your  authority,  a  procedure 
proj^osed  to  be  followed  and  the  question  of  the  authority  to  have 
deputies  in  the  field  draw  checks  in  the  name  of  disbursing  officers 
at  Washington  and  San  Frandsco  to  make  payments  under  the 
revolving  fund  provided  by  the  act  of  March  4,  1921,  41  Stat., 
1879,  for  advancements  to  trainees. 

The  act  of  March  4, 1921,  authorizes  $500,000  of  the  appropriation 
therein  made  for  vocational  rehabilitation  to  be  used — 
^'As  a  revolving  fund  for  the  purpose  of  making  advancements 
to  persons  conmiencing  or  undergoing  training  imder  the  Vocational 
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Kehabilitation  Act,  such  advancements  to  bear  no  interest  and  to  be 
reimbursed  in  such  installments  as  may  be  determined  by  the  Fed- 
eral Board  by  proper  deductions  from  the  monthly  maintenance  and 
support  allowance,  allowed  by  said  act  as  amended   *  * 

The  procedure  proposed  to  be  followed  is  set  forth  as  follows: 

"1.  Responsibility  for  handling  the  fund,  making  advancements 
therefrom  and  obtaining  reimbursement  of  advancements  made  will 
be  placed  upon  the  disbursing  officers  of  the  board  located  ^^^P^ 
tively  at  Washington,  D.  C,  and  San  Francisco.  Calif.,  each  officer 
to  be  responsible  for  the  particular  portion  of  tne  fund  allotted  to 
him. 

"2.  In  making  advancements  these  disbursing  oflicers  will  act 
through  deputy  disbursing  ollicers  located  in  each  district  office  and 
the  larger  local  offices,  such  deputies  to  be  selected  from  the  present 

S'^rsonnel  of  the  board  and  to  oe  bonded  to  and  in  such  sum  as  the 
isbursing  officers  may  require. 

"3.  No  advancements  of  more  than  $50,  or  50  per  cent  of  the 
monthly  allowance  for  maintenance  and,  support,  shall  bo  niado  at 
any  time  to  any  individual  trainee,  and  reimbursements  of  advance- 
ments shall  be  made  by  deducting  not  less  than  $10  from  each  semi- 
monthly allowance  for  maintenance  and  support  due  to  trainees  to 
whom  advancements  have  been  made.  In  the  event  training  is  dis- 
continued prior  to  complete  rcimlnirsement  of  advancements  the 
amount  unpaid  at  the  time  of  discontinuance  sliall  be  deducted  in 
full  from  allowance  for  nuiintenance  and  support  then  due. 

"4.  All  applications  for  advancements  shall  be  made  by  the  trainee 
concerned  on  the  form  hereto  attached.  This  form  .shall  be  certitied 
as  to  training  by  the  local  training  officer  in  inunediate  char^  of  the 
training  of  Sie  applicant  and  when  approved  by  the  district  voca- 
tional officer  or  loc^il  supervisor  shall  be  the  authority  of  the  deputy 
disbursing  officer  to  issue  checks  to  cover  the  advancement  applied 
for  and  approved. 

"5.  Appropriate  checks  in  the  denomination  of  $10  each  bearing 
distinctive  symbol  numbers  shall  be  prepared  and  bound  in  bools 
containing  one  hundred  checks  each  and  distributed  from  time  to 
time  to  deputy  disbursing  officers.  When  applications  for  advance- 
ments have  been  approved  checks  covering  amount  req^uested  will  be 
countersigned  by  the  deputy  disbursing  officer  located  in  the  office  tn 
which  application  has  been  made  and  checks  so  signed  issued  to 
trainee. 

Proper  notice's  of  all  advancements  made  shall  be  reported 
dailv  by  tne  deputy  disbursing  officer  to  the  disbursing  officers  of 
the  board ;  deputies  located  in  the  San  Francisco  District  will  report 
to  the  disltursing  officer  at  San  Francisco,  and  all  other  deputies 

will  report  to  the  disbursing  officer  at  Washington. 

**7.  t^pon  receipt  of  thc^e  notices  arrangements  will  ])e  made  for 
the  reimbursement  of  the  advancements  in  the  manner  prescribed 
by  paragraph  8  hereof,  and  semimonthly  training  allowance  sched- 
ules when  prepared  will  indicate  the  amount  deducted  in  each  case. 
Checks  covering  amoimts  deducted  shall  then  be  issued  by  the  dis- 
bursing officers  and  deposited  in  the  Treasury  to  the  cre<lit  of  the 
revolving  fund." 
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I  do  not  tliink  it  necessary  to  express  an  opinion  at  this  time  npon 
the  procedure  proposed  to  be  followed.  I  understand  the  reason  lor 
having  checks  printed  in  $10  amounts  is  that  it  is  deemed  advisable 
to  pay  the  trainee  the  advanoement  in  small  installments,  and  also 
to  control  the  deputy  so  that  there  may  not  be  issued  checks  in  excess 
of  the  total  amount  represented  by  the  printed  checks  supplied  the 
deputy. 

I  aliBO  understand  that  the  general  urgency  of  paying  such  advance* 
ments  makes  it  necessary  to  do  so  in  the  field  and  that  it  ia  desired 
to  have  the  deputies  acting  in  the  field  for  the  two  disbursing  officers 
mentioned  instead  of  following  the  usual  practice  of  having  field 
disbursing  agents  making  disbursements  in  the  field,  because  it  is 
believed  a  better  administrative  control  over  the  advancements  will 
be  obtained  thereby  and  also  to  simplify  and  insure  the  collection 
of  the  advancements,  which  the  act  requires  to  be  charged  against 
the  allowances  granted  the  trainee,  the  allowances  being  paid  only 
through  said  two  disbursing  officers. 

There  is  no  general  statutory  authority  for  either  the  appointment 
of  disbursing  officers  or  of  deputy  disbursing  officers.  The  act  of 
March  4,  1909,  35  Stat,  1027,  authorizes  substitutes  to  act  for  dis- 
bursing officers  in  the  District  of  Columbia,  in  the  case  of  illness, 
etc.,  but  that  statute  is  not  applicable  here.  Section  8620,  Bevised 
Statutes,  makes  it  the  duty  of  disbursing  officers  to  keep  the  publio 
moneys  in  designated  depositories  and  draw  the  same  only  in  favor 
of  the  person  to  whom  the  payment  is  to  be  made.  The  duties  of  a. 
disbursing  officer  are  personal,  but  there  is  no  such  clear  statutory 
provision  tiiat  would  preclude  their  performance  by  deputy  in  proper 
cases.  I  am  not  inclined  to  object  thereto  in  the  present  case  if  it 
is  permissive  under  the  tenns  of  the  officer's  bond. 

So  far  as  appears  the  Treasury  appears  properly  protected  and 
I  think  the  designation  of  a  deputy  may  rest  upon  the  same  admin- 
istrative authority  which  permits  the  designation  of  a  disbursing 
officer  in  the  first  instance. 


COIOCUTATION  OF  QUARTERS,  HEAT.  AND  LIGHT— HAVAL  07FICS&8 

MAINTAINIKO  DEPENDENTS. 

An  officer  of  the  Navy  detached  from  futlvc  dury  in  a  foreign  country  and 
ordered  to  return  to  the  United  States  and  after  arrival  in  the  United 
States  is  ordered  to  report  to  new  duty  station,  is  not  on  "duty  in  the 
fleM**  or  on  "active  doty  wttlumt  the  territodal  JorlBdlctioii  of  the  United 
States**  daring  the  period  between  detadunent  firom  active  duty  abroad 
and  the  date  be  reported  for  duty  ia  the  United  States^  and,  therefore,  ia 
not  entitled  to  comniunation  of  quarters,  heat,  and  light  for  dependents  for 
that  period  under  provisions  of  the  act  of  April  16, 40  Stat,  530. 


Digitized  by 


1036  DECISIONS  OF  THE  COMPTROLLEB. 

Asilitaat  GoBtptroIlor  Toroe  to  Oommaader  B.  B.  Vottvr,  VUted  ItetM  Vvwj, 

Jnne  6,  1921: 

By  reference  of  the  Judge  Advocate  General,  I  have  your  letter 
of  February  10,  1921,  requesting  decision  whether  Commander  T.  G. 
Ellyson,  United  States  Navy,  is  entitled  to  oommutation  of  quarters, 
heat,  and  light  for  dependents  under  the  act  of  April  16,  1916,  40 
Stat.,  530,  the  officer  having  for  the  period  in  question  been  serviiig 
under  the  following  conditions: 

"  Detached  from  command  U.  S.  S.  Brooks  in  European  waters  23 
November,  1920,  to  proceed  to  the  United  States  via  Antwerp, 
Belf^iuni;  arrived  at  Antwerp  25  November,  1020;  ordered  to  report 
on  board  Contigny  20  December,  1920,  for  passage  to  the  United 
States;  sailed  from  Antwerp  21  December,  1920:  arrived  New  York 
8  January,  1^1;  awaiting  orders  at  New  York  City  4  January  to  11 
January,  1921 ;  received  orders  on  12  January,  1921,  to  proceed  and  re- 
port to  c<»nmandant  Fifth  Nayal  District  for  duty  involving  actual 
flying  in  air  craft,  as  executive  officer,  Naval  Air  Station,  Naval 
Operating  Base,  Hampton  Roads,  Virginia;  reported  17  January, 
1921.   Commander  Ellyson  maintained  a  place  of  abode  for  his.de- 

ridents  at  Antwerp,  Belgium,  from  date  of  detachment  from  U.  S. 
Brooks  until  20  December,  1920.  Commander  Ellyson's  depend- 
ents were  traveling  with  him  from  21  December,  1920,  to  17  January, 
1921,  date  of  reporting  for  present  duty.'' 

The  act  of  April  16, 1918, 40  Stat.,  530,  provides  dependents'  com- 
mutation for  officers  on  "  duty  in  the  field  "  or  on  "active  duty  with- 
out the  territorial  jurisdiction  of  the  United  States."  Commander 
Elljrson's  detachment  from  the  command  of  the  U.  S.  S.  BtookB 
terminated  his  "  duty  in  the  field  "  within  the  meaning  of  the  act,  34 
Comp.  Dec,  610;  and  since  he  had  no  other  immediate  subsequent 
duty  than  to  return  to  the  United  States  and  await  orders,  he  was 
not  during  the  travel  involved  in  the  alternative  entitling  status  of 
''active  duty  without  the  territorial  jurisdiction  of  the  United 
States."  20  Comp.  Dec.,  481.  It  does  not  appear  that  he  was  on 
duty  in  the  field  "  between  his  arrival  in  New  York  and  his  report- 
ing for  duty  at  Hampton  Roads. 

You  are  advised,  therefore,  that  the  officer  is  not  entitled  to  the 
dependents'  commutation  for  any  part  of  the  above  period  of  service. 
26  Comp.  Dec,  186  and  52j(. 

PAT  OV  BITIBZD  OniOXBB  07  TKX  VATT  OH  A01ITX  DUTY. 

The  provisions  of  section  1{S92,  Revised  Statutes,  whicli  atitborlie  retired  offloera 
of  the  Navy  while  on  active  duty  in  time  of  war  to  receive  the  full  pay  of 

tholr  rospcHtive  prrsifles.  ronsed  to  be  oi>erative  March  3.  1021,  that  date 
having  been  fixed  as  tli*-  tormlnation  of  tlio  war  ouier^roncy  by  joint  restilu- 
tion  of  March  3,  3921,  41  StaU  1350:  sulisetiiuMit  to  that  date  the  ixiy  of 
retired  <^cer8  of  the  Navy  on  active  duty  is  governed  by  the  act  of  August 
29,  1016k  88  Stat,  881»  providing  that  retired  oOlcen  above  tlie  grade  of 
Ueatenant  comnmnder  assigned  to  active  duty  shall  be  entitled  to  Uie  pay 
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and  anowances  of  a  Ueatenant  commante'^only,  ludMB  thalr  retired  pay 
la  In  ezoeas  of  that  amoiiBt,  wben  they  would  be  «ntifled  to  their  retired 
pay. 

Assistant  Comptroller  Foree  to  Capt.  Joseph  VjE;  Valted  States  Vavy,  Jane  7, 

mi: 

I  hETe  your  letter  of  April  23,  1921,  retpieetiiig  decision  as  fol- . 
lows: 

• 

''Beferences:  (A)  Joint  resolution  of  Congress  of  March  8,  1921. 

(41  Statute,  1359.) 
(h)  Act  of         21),  19 IG. 
ic)  Act  of  Mny  IS,  19-20. 
yd)  Section  1592.  Kevised  Statutes. 

"  1.  Commodore  C.  M.  Fahs.  U.  S.  N.,  retired,  being  on  active 
duty  at  diis  yard,  is  being  paid  the  active  pay  and  allowances  of  a 
lieutenant  commander  from  and  after  the  approval  of  the  joint  reso- 
lution, reference  (a),  viz,  March  3,  1921,  under  the  provisions  of 
act  of  AujLMist  29.  191G,  ;i9  St:it.,  nsi,  reference  {h)  as  after 
twenty  years,  viz,  $4,000  i)ay  per  aininni.  $720  quarters  j^er  annum, 
and  the  heat  and  light  for  four  rooms,  that  being  the  number  of 
rooms  occupied  by  him. 

^2.  In  view  of  the  provisions  of  the  act  approved  May  18, 1920, 
reference  {c)j  limiting  the  increase  or  bonus  pay  to  no  higher  rank 
than  colonel  m  the  Army  or  captain  in  the  Kavy,  a  decision  of  the 
Comptroller  of  the  Treasury  is  requested  as  to  whetlier  or  not  I  am 
authorized  to  |)ay  ( 'oinniodore  Fahs  $840  per  annum  in  addition  to 
the  amounts  specihed  in  the  first  paragraph  herein,  as  being  part 
of  the  allowances  of  a  lieutenant  commander  on  active  duty. 

^'8.  My  understanding  is  that  the  joint  resolution  of  Congress, 
reference  («),  is  to  he  construed  as  if  the  war  ended  on  the  date  ot 
its  approval,  March  .3,  1921,  and  that  therefore  section  1592,  Revised 
Statutes,  refen-nro  (r/) ,  no  longer  has  tlie  effect  of  givinfj  Commodore  * 
Fahs  the  full  active  duty  pay  and  allowances  of  a  commodore  in  tlie 
Navy,  but  that  from  and  after  March  3, 1921,  he  became  entitled  only 
to  the  pay  and  allowances  of  a  lieutenant  conunander  in  the  Kavy. 
In  order,  however,  to  dispel  any  doubt  in  the  matter,  the  comptrol- 
ler's decision  is  also  requested  as  to  when  Commodore  Fahs  b^ame 
entitled  only  to  the  pay  and  allowances  of  a  lieutenant  commander 
on  active  duty  under  the  provisions  of  the  act  of  August  29,  1916, 
reference 

You  are  correct  in  j^our  conclusion  tliat  the  provision  of  law  (sec- 
tion 1592,  Revised  Statutes)  which  authorizes  retired  officers  while 
on  active  duty  in  time  of  war  to  receive  the  full  pay  of  their  respec- 
tive grades,  ceased  to  be  operative  so  as  to  entitle  Commodore  Fahs 
to  the  pay  of  his  <rni(Ie  after  March  3, 1921,  because  of  the  joint  reso- 
lution of  that  date.  41  Stat.,  1359. 

Subsequently  to  March  3,  1921.  while  on  active  duty  Commodore 

F'ahs  is  entitled  to  pay  as  prescribed  in  the  act  of  August  29, 1916, 

89  Stat,  581,  as  follows: 

tto  *  ♦  /'rov/^/d^^.  That  hereafter  any  officer  of  the  naval  service 
who  shall  be  detailed  on  active  duly  shaU,  while  so  serving,  receive 
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the  active  duty  pay  and  allowanoes  of  the  grade,  not  ahove  that  of 

liciitr  riant  commander  in  the  Navy  or  of  major  in  the  Marine  Corps 
*  *  * :  Provided^  That  nothinf^:  ncrein  shall  be  construed  to  reduce 
the  piiy  of  any  retired  officer  on  aclive  duty  whose  retired  pa^'  exceeds 
the  active  duty  pay  and  allowances  for  the  grade  of  lieutenant 
commander." 

The  act  of  May  18,  1^20,  41  Stat.,  601,  provides  that  in  addition  to 
all  other  pay  a  lieutenant  commander  in  the  Navy  shall  receive  $840. 
Although  of  a  temporary  character  such  additional  pay  constitutes 
a  part  of  the  active  duty  pay  of  a  lieutenant  commander  and  since 
under  the  act  of  Aujjust  29,  191G,  Commodore  Fahs  is  entitled  to  the 
active  duty  pay  of  a  lieutenant  commander  bc<rinning  March  4,  1921. 
he  is  entitled  to  the  $840  per  annum  additional  pay  authorized  for 
lieutenant  commanders  in  the  Navy  by  said  act. 


CLOTHIHO^XSICBSJIS  Of  NAVAL  KESERVE  VO&CS  T&AH8VX&&Xn  10 

KEaTHLAB  NAVY. 

When  mpmbprs  of  the  Naval  Reserve  Force  are  transferred  to  the  Remilar 
Navy  to  serve  the  unoxpirpd  period  of  their  enrollment  as  authorized  by 
provisions  of  the  act  of  July  11,  1919,  41  Stat.,  139,  there  may  be  issue<l  to 
the  reservists  clothing  of  the  value  of  the  balance  of  uniform  gratuity 
properly  to  thetr  credit  at  tbe  time  of  their  transfer. 

Assistant  Comptroller  Voree  to  24eiit.  Sdwin  P.  Barker,  United  States  SftTj, 

June  7,  1921: 

By  reference  of  the  Judge  Advocate  General  I  have  your  request 
of  April  5,  1921,  for  decision  whether  Vincent  Michael  Minar,  yeo- 
man, second  class,  United  States  Navy,  is  entitled  to  gratuitous  issue 
of  clothing  of  the  value  of  $14.86,  the  amount  of  uniform  gratuity 
standing  to  his  credit  at  liis  transfer  on  July  16,  1920,  from  the 
Naval  Reserve  Force  to  the  regular  Navj  under  act  oi  July  11, 1919, 
41  Stat.,  1^9. 

It  was  liehl  in  25  Comp.  Doc.,  203,  that  a  reservist  disonrolled  he- 
fore  ex})iriiti<)n  of  term  for  the  purpose  of  enlistment  in  the  Kegular 
Navy  was  subject  to  recliargc  of  the  uniform  gratuity  with  which  he 
had  been  credited.  The  case  there  considered,  however,  is  very  dif- 
ferent from  the  one  now  presented.  It  involved  a  complete  disen- 
rollment  from  the  reserve  and  an  independent  enlistment  for  a  new 
term  in  the  Regular  Navy.  Moreover,  if  the  enlistment  was  a  first 
entry  in  the  Navy  the  former  reservist  was  entitled  to  the  full  allow- 
ance of  clothing  outfit  provided  for  first  enlistment  in  the  Navy.  In 
the  present  case  the  reservist  was  transferred  under  a  specific  pro- 
vision of  law  to  complete  in  the  Navy  the  unexpired  portion  of  his 
enrollment.  It  is  not  to  be  supposed  that  the  law  would  both  invite 
the  transfer  and  at  the  same  time  attach  to  it  the  forfeiture  of  uni* 


Digitized  by  Google 


DECISIONS  OF  THE  COMFTROIXEB. 


1089 


form  gratuity  prescribed  for  separation  from  the  Naval  Reserve 
without  compulsion  before  expiration  of  term. 

The  uniform  gratuity  provided  for  reservists  represents  the  Gov- 
ernment's undertaking  to  furnish  at  its  cost  clothing  of  a  prescribed 
value  during  the  term  of  enroihiient.  The  amount  of  the  gratuity  is 
fixed  by  law  or  by  regulation  pursuant  to  law.  The  gratuity  has 
thus  the  character  of  a  contractual  obligation  running  with  the  en- 
rollment. 1  see  in  the  transfer  provision  of  the  act  of  July  11, 
1919,  nothing  which  indicates  a  purjiosc  that  the  Government's  obli- 
gation in  res[>e(  t  to  tiie  gratuity  shall  l)c  either  canceled  or  dimin- 
ished. It  is  imj)ortant  to  renieiiil)or  that  the  provision  does  not 
change  the  term  of  service,  docs  not  rc(|uire  a  new  enrollment  or 
a  new  enlistment:  it  merely  provides  for  the  continuation  and  com- 
pletion of  the  original  enrollment  in  another  branch  of  tlie  service. 
The  need  for  clothing  exists  no  less  in  the  latter  period  than  in 
the  former.  The  appropriation  for  outfit  on  first  enlistment  of  men 
of  the  KeiTular  Xavv  is  not  available  for  reservists  transferred  under 
the  act.  As  between  a  conclusion  that  all  uniform  gratuity  not 
reduced  to  possession  is  sacrificed  by  the  transfer,  and  a  conclusion 
that  the  Government's  obligation  follows  the  reservist  at  transfer 
and  runs  throughout  the  term  of  the  enrollment  for  which  it  was 
afisumeil,  the  latter  is  that  which  is  favored  by  the  purposes  of 
the  law.  While  the  transfer  alters  at  many  points  the  reservist's 
status  and  terms  of  service,  it  was  in  nowise  designed  to  prejudice 
his  right  to  active-(Iuty  pay  and  allowances.  The  whole  spirit  of 
the  provision,  of  which  the  evident  object  was  to  increase  the  en- 
listed strength  of  the  Navy,  is  that  of  invitation  and  inducement.  It 
would  be  quite  out  of  harmony  that  the  law  sliould  have  designed 
to  interpose  an  obstacle  to  transfer  by  curtailment  of  the  uniform 
gratuity  when  at  other  points  it  offers  the  most  substantial  advan- 
tages. 

You  arc  advised  therefore  that  there  may  be  gratuitously  issued 
to  reservists  transferred  under  the  act  of  July  11,  1919,  clothing 
of  the  value  of  the  balance  of  uniform  gratuity  properly  to  their 
credit  at  the  time  of  transfer. 


outTon  ovncBBS-^ntonzATioirs  chabgbabli  with  sxpekiis 

WnLE  AOTZVO  AS  WTXMMU  IM  UaVOB  PEOSBOVnOVS. 

When  tbe  nature  of  the  official  duties  of  customs  olBcers  requireH  tbeui  to  take 
•onM  part  in  invesClsatlm  and  proeecatioiis  of  nnlawfol  importatloiis  or 
exportatioiis  of  llquon  and  to  testily  to  tlie  fiicts  developed  by  soch  in- 
Testigattons,  whether  the  proaecatlon  is  under  customs  laws  or  under  tlie 
VOL  27  « 
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national  prohibition  act,  tlie  exi)eiise  incurred  in  thus  officially  testifying 
Is  properly  chargeable  to  fbe  appropriation  for  their  official  expenses, 
namtiy,  the  appropriation    Ck>llecting  the  roTenne  from  customs.** 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  June  9,  1921: 

I  have  your  letter  of  May  19,  19'21,  requestiiij:!:  decision  of  certain 
questions  involvinj^  payment  from  tlie  appropriation  "Collecting 
tlie  revenue  from  customs  "  of  expenses  incurred  by  a  customs  officer 
while  attendin<r  as  a  witness  under  subprrna  at  the  trial  of  cases  of 
unlawful  importation  of  intoxicating  liquors,  as  follows: 

"1.  Are  expenses  incurred  by  a  customs  officer  while  attending  as 
a  witness  in  a  trial  under  the  prohibition  act  growing  out  of  an 
arrest  or  seizure  made  bv  him  or  another  officer,  properly  payable 
from  the  appropriation  'Collecting  the  revenue  from  customs'! 

"2.  In  cases  where  an  arrest  or  seizure,  or  both,  may  be  reported 
by  a  customs  officer  to  the  United  States  attorney  as  havinff  been 
made  under  the  prohibition  act,  are  the  ex])enses  incurred  by  the 
customs  officer  while  attending  as  a  witness  before  the  grand  jury  in 
such  cases  properly  payable  from  the  appropriation  'Collecting  the 
revenue  from  customs '1 

'*3.  In  cases  where  an  arrest  or  seizure,  or  both,  may  be  reported 
to  the  United  States  attorney  as  having  been  made  under  the  cus- 
toms law.  and  the  rrrand  jury  subsequently  returns  an  indictment 
under  the  prohibition  act,  are  the  expenses  incurred  by  a  customs 
.  officer  while  attending  as  a  witness  before  the  ^rand  jury  in  such  a 
case  properly  payable  from  the  appropriation  Collecting  the  reve- 
nue m>m  customs'? " 

The  established  rule  governing  the  charge  to  appropriations,  re- 
spectively, of  the  expense  of  attendance  as  witnesses  of  officers,  em- 
ployees, or  agents  of  the  United  States,  is  that  the  judiciary  appro- 
priation  for  fees  of  witnesses,  United  States  courts,  is  chargeable 
with  such  ex])enses,  unless  it  was  the  official  duty  of  the  officer,  em- 
ployee, or  agent,  to  investigate  the  facts  upon  which  the  proceed- 
ings are  based,  and  to  a})pear  in  their  oflicial  caj^icity  to  testify  to 
those  facts,  in  which  case  the  expense  is  chargeable  to  the  appropria- 
tion for  his  official  expenses.   16  Comp.  Dec,  411. 

Section  3.  Title  IT,  of  the  act  of  October  28,  1919,  prohibits  impor- 
tation or  exportation  of  any  intoxicating  liquor  except  as  authorized 
in  the  act.  While  the  act  <loes  not  in  terms  impose  upon  customs 
officers  the  duty  of  investigating  and  aiding  in  the  prosecuting  of 
violations  of  this  provision  of  the  law,  their  official  positions  and 
the  nature  of  their  official  duties  seem  to  require  them  to  take  some 
part  in  investigations  and  prosecutions  of  unlawful  importation  or 
exportation  of  liquors,  and  to  testify  to  the  facts  developed  by  such 
investigations,  whether  the  prosecution  is  under  customs  laws  or 
under  the  national  i)rohibition  act.  The  expense  incurred  in  thus 
testifying  officially  to  facts  developed  by  their  official  inv^tigations 
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is  charfireable  to  the  appropriation  for  their  official  expenses,  namely, 
the  appropriation  "  Collecting  the  revenue  from  customs." 

Siihjort  to  this  general  rule  each  of  your  three  questions  is  answered 
in  the  a^mative. 


COST-PLUS  COST&AOT»— CASH  DISCOUNTS  IH  OBTXUmmit  COST  01 

3KAIX1LXALS. 

llnwre  payment  imder  a  contract  for  repairing  a  Government  venel  Is  antlior- 
iwd  on  tile  basts  of  the  cost  of  materials  and  labor  plus  a  percentafls 
thereof,  it  is  contemplated  that  the  net  price  of  the  materials  is  to  be  used  in 
determiniiiK  the  cost  exchisiv*'  of  all  cash  discounts  ^ven  the  contractor  bj 
the  dealers  from  whom  the  luaterials  were  purchased. 

Beelslon  by  Comptroller  Wanrlok,  lane  10,  Ittl; 

The  MoTse  Dry  Dock  A  Bepair  Co.  applied  April  20, 1921,  for  a 
revision  of  the  action  of  the  Auditor  for  the  State  iud  Other  Depart- 
ments in  difl&Uowing  hy  settlement  No.  25107,  dated  March  10, 1921, 
its  daim  for  $861.25,  being  the  amount  of  cash  discounts  allowed  by 
vendors  of  material  used  in  repair  of  Government  vessels  under  con- 
tract dated  June  20, 1917. 

The  contract  provides  that  for  the  work  done  the  contractor  should 
be  paid — 

Direct  charfres  for  labor  plus  fifty  per  cent  (50%)  thereof. 

Direct  material  charges  plus  ten  per  cent  (10%)  thereof. 
**{e)  Machine  tool  charges  at  the  rates  herein  set  forth,  to  include 
the  wage  of  tiie  machine  tool  operator  where  stated. 
'^(d)  Ten  per  cent  (10%)  of  the  sum  of  (a),  (6),  and 

The  contractor  claimed  reimbursement  for  material  cliariris  on  the 
basis  of  the  gross  amount  of  the  dealer's  bills  ren;aidle.ss  of  the  fact 
that  it  received  the  benefit  of  certain  cash  discounts  thereon.  Pay- 
ments were  made  U)  the  contractor  on  the  basis  of  the  net  amount  of 
the  bills  after  deduction  of  the  cash  discounts  allowed  to  and  re- 
ceived by  it.  The  claim  now  presented  is  for  the  amount  of  such 
discounts. 

,  Claimant  contends  that  tiie  cash  discounts  received  bv  it  should 
not  be  considered  in  determining  the  cost  of  material  used  under 
this  contract,  basing  such  contention  upon  the  ground  that  It  is  a 
recognized  custom  or  practice  in  accounting  circles  and  among  mer- 
chants to  ignore  such  discounts  in  determining  cost  for  the  purpose 
of  fixing  selling  prices,  etc.  JSuch  custom  or  practice  is  not  control- 
ling  in  this  case. 

The  contract  contemplated  reimbursement  of  the  amount  actuallj 
expended  lor  material  plus  the  percentages  indicated. 
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In  explanation  of  the  10  per  cent  increase  under  {b)  the  contract 

provides : 

"  Indirect  expense  or  overhead  of  ten  per  cent  on  materiiils  is  in- 
tended to  cover,  ainonrr  other  things,  cost  of  receiving,  handling,  and 
storing  materials,  the  losses  due  to  deterioration  and  waste,  cost  of 
purchasing,  interest  on  money  expended  for  materials,  etc." 

I  think  this  provision  clearly  indicates  an  intent  that  the  con- 
tractor should  purchase  the  material  on  a  cash  basis  and  that  the 
Government  should  receive  the  benefit  of  such  purchases. 

The  action  of  the  auditor  in  disallowing  the  claim  is  afiirmed. 


T&AKSPO&TATION  Of  DEPENDEHTS— NAVAL  OFFICERS. 

Under  the  provisions  of  section  12  of  the  act  of  May  18.  1920.  41  Stat.,  G04. 
nutliorizing  transiwrtutioii  of  (lept  tidents  of  naval  officers  upon  permanent 
cbauKe  of  offleial  station,  the  furiii.shiiig  of  transportation  in  kind  by  the 
Goveruuieut  is  conditioDed  upon  the  capacity  of  the  beneficiary  to  utilize 
the  meaiiB  ottered,  and  no  extra  travdlng  expenses  oocartoned  by  die* 
ability  will  be  paid  by  tbe  Government 

Aiilitant  Comptroller  Force  to  Commander  C.  0.  Kayo,  United  States  Hary, 
June  10,  IMl: 

By  reference  of  the  Judge  Advocate  General  of  the  Navy  I  have 
your  request  of  May  23,  1921,  for  decision  of  the  following  question: 

Tt  is  requested  that  the  Comptroller  of  the  Treasury  be  asked  to 
decide  in  what  manner  the  (jovernment  will  carry  out  the  law  relat- 
ing to  trausportution  of  oihcej^s'  dependents  in  the  case  of  Lieut. 
Comnuuicler  Harold  T.  Smith,  U.  S.  N. 

Lieut.  Commander  Smith  has  been  ordered  detached  from  the 
Bureau  of  JBngineerin^,  to  proceed  to  Tacoma,  Washington,  for  duty 
in  connection  with  fitting  out  the  U.  S.  S.  Omaha^  and  on  board  that 
vessel  when  commissioned. 

"  This  officer  has  requested  transportation  for  his  child,  two  years 
old,  and  its  nurse.  The  mother  of  the  child  is  dead^  and  as  Lieut. 
Commander  Smith  will  not  accompany  the  child  it  will  be  necessary 
that  a  nurse  or  guardian  be  sent  along?' 

The  act  of  May  18,  1920,  41  Stat,  604,  section  12,  provides  for 
the  transportation  of  officers'  wives  or  dependent  children.  The 
latter  term  is  defined  in  27  Comp.  Dec.,  579.  The  Government  doss 
not  unflertake  to  meet  every  incidental  nor  even  every  direct  expense 
of  the  travel,  but  to  furnish  transportation  in  kind— railway  and 
Pullman  tickets  and  steamship  transportation  where  necessary.  Its 
tender  of  assistance  is  conditioned  upon  the  capacity  of  the  bene- 
ficiaries to  utilize  the  means  offered,  and  these  mark  the  limit  of 
its  obligation.  There  is  nothing  to  take  the  provision  out  of  the 
general  rule  that  the  United  States  will  not  be  responsible  for 
traveling  e^^penses  occasioned  by  disability.    The  Governments 
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interest  in  the  transportation  of  dependents  under  the  act  is  not 
greater  than  its  interest  in  the  transportation  of  its  officers  and 
agents  in  the  performance  of  official  travel ;  but  one  of  these  latter 
who  might  be  forced  to  incur  unusual  ex  {tenses  through  some  form 
of  physical  incapacity  could  not  expect  their  reimbursement  from 
the  Federal  appropriations. 

You  are  advised  that  there  is  no  authority  for  the  is^suancc  of 
transi)()rtation  in  kind  to  the  nurse  nor  for  reimbursement  of  tJho 
cost  of  her  transportation. 


lAVB-OBAVT  BBmronoxs— FOEW^ABBnra  aobhts. 

Ctovemment  shipments  of  less  fban  carload  lots  which  are  placed  in  the  custody 
of  a  forwarding  agent  with  a  Government  bill  of  lading  are  subject  to  land- 
grant  deductions  In  the  same  manner  as  though  Shipments  were  made 

directly  by  the  Government,  and  a  forwarding  agent  who,  through  tnis- 
apprehenslon  or  ignorance  of  the  land-grant  hiws,  usoa  his  own  bill  of  lad- 
ing instead  of  that  furnishc<l  by  the  (iovemuu'nt,  on  which  is  si m ted  that 
land-grant  deductions  would  apply  to  shipments  uiuUe  Uiereon,  uud  pays 
full  tariff  rates,  is  not  ^titled  to  felmburaeuMit  of  any  more  than  would 
have  been  required  to  be  paid  had  the  shipment  been  forwarded  in  ac- 
cordance with  tlM  Government  bill  of  lading. 

Deolstott  by  Atiittaat  Comptroller  Foree,  Jane  11,  IMl: 

The  Transcontinental  Freight  Co,  api^lied  March  12,  1921,  for  re- 
vision of  the  action  of  the  Auditor  for  the  Navy  Department  in  dis- 
allowing by  settlement  5551,  February  19,  1921,  $341.29  on  its  claim 
for  $778.76  for  transportation  of  four  (4)  shapers  (ironworking  ma- 
chines), weighing  17,275  pounds,  from  Cincinnati,  Ohio,  to  navy 
jard,  Puget  Sound,  Wash. 

Bill  of  lading  N-44201  of  the  office  of  the  inspector  of  engineering 
material,  United  States  Navy,  Cincinnati,  Ohio,  dated  November  5, 
1920,  shows  that  the  Transcontinental  Freight  Co.  received  this  ship- 
ment from  Smith  &  Mills  Co.  to  be  forwarded  subject  to  conditions 
stated  on  the  reverse  of  said  bill  of  lading,  which  is  the  usual  Gov- 
ernment form,  from  Cincinnati,  Ohio,  to  Piigct  Sound,  Wash.  Nota- 
tion on  the  bill  of  lading  shows  material  in  this  shipment  "Govern- 
ment property  and  exempt  from  war  tax."  The  property  is  shown 
to  have  been  delivered  at  destination  December  3,  1920. 

The  Transcontinental  Freight  ('o.  claimed  $778.76  for  this  trans- 
portation. The  auditor  allowed  $437.47,  making  deduction  from  the 
amount  claimed  on  account  of  land  grant. 

The  claimant  in  its  application  for  revision  conten<ls  that  it  is  not 
a  common  carrier  and  consecjuently  is  not  interested  in  land  grants; 
that  it  has  paid  full  tariff  rates  on  this  shipment  and  if  payment  is 
accepted  of  the  amount  allowed  by  the  auditor  it  would  be  handling 
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at  a  loss;  that  as  it  is  a  forwarder  and  not  a  common  carrier  it  is  en- 
titled to  payment  in  full  as  claimed. 

The  business  of  the  forwarding  agent  is  to  collect  less  than  car- 
load shipments  from  dilTerent  consignors,  combine  such  shipments 
into  carloads,  and  ship  same  in  the  name  of  the  forwarding  agent, 
or  of  the  owner  of  one  of  the  less-than-carload  shipments,  to  one  con- 
signee, who  may  be  the  forwarding  agent  himself,  another  forward- 
ing agent  at  the  point  of  destination,  or  the  owner  of  part  of  the 
property  transported.  The  consignee  receives  the  carload  and  dis- 
tributes its  contents  to  the  parties  for  whom  they  are  intended.  The 
forwarding  agent  finds  his  compensation  and  profit  in  the  difference, 
or  some  proportion  thereof,  between  the  carload  and  less-than-car- 
load rates,  hiferstate  ('otunierce  Commission  v.  lia'droad  Co.,  '33 
TT.  S.,  '235.  In  forwarding  the  goods  the  claimant  was  clearly  the 
agent  of  the  United  States.  It  is  elemental  that  an  agent  is  required 
to  exercise,  within  the  scope  of  his  employment,  ordinary  care  and 
prudence  in  the  advancement  of  the  principal  business  and  to  act 
in  conformity  with  the  instructions  issued  to  him.  The  bill  of  lading 
shows  clearly  that  this  was  a  (jovernment  shipment  which  was  di- 
rected to  be  made  thereon  and  that  it  was  exempt  from  war  tax. 

In  letter  to  this  ofhce  dated  May  18,  1921,  the  claimant  states  that 
payment  has  been  made  by  it  to  the  carriers  on  the  basis  of  actn;il 
carload  rate  plus  the  usual  war  tax,  shipment  having  moved  in  a  con- 
solidated car  with  other  material;  that  it  is  unable  to  furnish  frei«rht 
bill  furnished  by  the  carriers  in  Seattle,  as  this  document  has  been 
used  in  support  of  a  claim  for  damage  to  one  of  the  other  shipments 
included  in  the  car.  It  further  states  the  charge  of  $61.85  included 
in  its  original  bill  for  service  from  Seattle  to  Bremerton  is  in  error, 
the  actual  tariff  rate  for  this  portion  of  the  movement  being  $20.24. 
and  on  said  basis  is  willing  to  correct  its  original  claim  to  the  total 
of  $737.30,  which  includes  a  rate  of  $4.15  per  100  pounds  from  Cin- 
cinnati to  Seattle  to  cover  carload  rate  and  handling  charges,  and 
that  payment  should  be  made  as  claimed  without  any  land-grant  de- 
duction, as  it  is  not  interested  in  land  grant  and  can  not  procure  any 
allowances  from  the  carriers  on  account  of  land  grant. 

The  land-grant  laws  are  public  statutes  and  are  therefore  of  gen- 
eral knowledge  to  all  citizens  of  the  United  States  who  are  charge- 
able with  a  knowledge  of  the  laws,  and  in  dealing  with  the  Govern- 
ment must  deal  under  the  laws  relating  to  Gk>vemment  transactions. 

The  bill  of  lading  shows  clearly  that  this  was  a  Gbvemment  ship- 
ment and  is  exempt  from  war  tax  and  the  transportation  was  re- 
quired to  be  made  upon  said  bill  of  lading.  It  appears,  howevor, 
tiiat  the  company,  instead  of  making  shipment  on  said  bill  of  lading, 
made  shipment  on  its  own  billing.  It  has  thus  departed  from  the  oon- 
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tract,  as  indicated  by  the  bill  of  lading,  and  is  not  mtitled  to  reim- 
bursement of  any  more  than  would  have  been  required  to  be  paid  had 
the  shipment  been  forwarded  in  accordance  with  the  bill  of  lading. 
The  claimant  is  therefore  chargeable  with  full  notice  and  can  not 
«zpect  xeirnhnrsement  from  the  Government  in  excess  of  Government 
rates. 

It  is  an  established  principle  that  reimbursement  should  not  be 
made  by  the  Government  in  exLe:3s  of  the  amount  recjuired  to  be 
paid  by  the  Government  directly.  In  other  words  no  a<;ent  of  the 
Grovemment  has  any  right  to  incur  any  expenditure  for  the  Gov- 
ernment in  excess  of  that  authorized  for  such  (lovi  rnment  service. 

The  claimant  is  tlieroforc  not  entitled  to  receive  more  for  this 
service  than  it  would  have  cost  the  Government  had  the  shipment 
been  forwarded  in  accordance  with  the  bill  of  lading  by  common 
carriers  authorized  to  render  such  service.  The  correct  allowance  is 
determined  as  follows: 

The  shipment  consisted  of  machinery  which  is  classified  per  item 
10,  page  266,  Western  Classification  at  class  "A,"  minimum  weight 
5i4,0bO  lbs.  and  in  Official  ClasBifieaticm  at  5th  class,  minimum  weight 
24^  lbs. 

The  class  "A"  rate  from  Cincinnati,  Ohio,  to  Puget  Sound  Navy 
Yard  is  $8.11^  per  100  lbs.  made  ^.0^  to  Seattle  plus  8^  to  the  navy 

yard. 

This  rate  divides  by  allowing  the  lines  east  of  Chicago  12%  which 
is  restricted  to  the  local  joint  or  proportional  rate  in  effect  on  July  1, 
1917,  increased  in  the  same  ratio  as  the  through  rate  was  increased  on 
June  25, 1918,  and  August  26,  1920. 

The  remainder  of  the  rate  divides  over  Superior  E.  E.  Wis.  by 
first  deducting  W  per  100  lbs.  and  allowing  the  lines  Chicago  to 
Superior  15%  of  the  hiilance. 

Out  of  the  proportion  west  of  Superior  E.  E.  the  Navy  Yard 
Route  is  allowed  proportions  shown  in  Kor.  Pac.  Ry.  Division 
Sheet  G^ 

Divisions  of  earnings  as  follows : 

Cincitmati,  OhiOf  to  Puget  Sound  Navy  Yard, 


To  Chicago  

Superior  E.  E. 

Seattle  

Navy  yard.... 


Through  net  revenue. 
The  auditor  allowed  


OveraUowance. 


Oroaa. 


$63.  60 
97.  38 

562.  62 
24.00 


Lees. 


Per  ernl. 
14.  5 
31.  301 
49.215 


Nfia 


$54.38 
66.90 

2a5.  73 
24.00 


431.01 
487.47 

6.46 


I 
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T&AJI8P0BTATI0H  OF  WIVES  OF  80LDIS&S  F&OM  EU&OPB. 

The  provision  In  the  act  of  June  5,  1920,  41  Stat.,  1026,  authorizing  the  Secre- 
t&ry  of  War  to  pay  for  the  transportation  from  Europe  to  the  United 
States  of  the  wives  of  soldiers  who  became  such  while  the  soldiers  were  In 
Europe,  applies  only  to  wives  of  such  soldiers  who  were  transported  by  or 
at  the  Instance  of  an  offlcer  of  the  Army  in  a  veiael  other  than  a  Go^en- 
ment  operated  yessel  in  the  period  from  April  6,  1917,  to  Jone  90.  1^20^ 
either  before  or  at  the  time  oi  the  soldier's  discharge  from  the  service  and 
for  which  transportation  no  parment  either  In  kind  or  In  monej  has  been 
made  by  the  United  Statea 

Beettion  hj  Astlitant  Comptroller  Foree,  Fane  11,  IMl: 

The  Auditor  for  the  War  Department  with  reference  to  the  pend- 
ing claim  of  Demund  Harris  for  reimbursement  in  the  sum  of  $115, 
expended  by  him  for  the  transportation  of  his  wife  from  Europe  to 
the  United  States  in  November,  1919,  has  submitted  for  approval, 
disapproval,  or  modification,  his  decision  of  June  8, 1920,  making  an 
original  construction  of  the  following  provisions  in  the  deficien<gr 
appropriation  act  of  June  5, 1920, 41  Stat.,  1026: 

Transportation  of  the  Army :  The  Secretary  of  War  is  authorized 
to  pay  for  the  transportation  from  Europe  to  the  United  States  of 
the  wives  of  soldiers  who  became  such  while  the  soldiers  were  in 
Europe.  The  payment  therefor  sliall  be  made  from  funds  appro- 
priated for  the  transportation  of  the  Army  and  its  supplies  and  at 
the  per  capita  rates  agreed  upon  for  the  transportation  of  the 
troops." 

In  27  Comp.  Dec,  189.  it  is  decided  that  the  term  "  soldiers "  as 
used  in  this  statute  does  not  include  comniissioned  officers,  but  does 
include  noncommissioned  officers,  musicians,  artificers,  and  privates, 
and  other  enlisted  men." 

The  records  show  that  the  claimant,  Demund  Harris,  was  an  en- 
listed man  in  the  Air  Service,  Signal  Corps,  United  States  Army, 
from  March  26,  1917,  when  he  was  enlisted  at  Fort  Thomas,  Ky.,  to 
January  8,  1919,  when  he  was  honorably  discharged  at  Camp  Meade, 
Md.  Ue  left  the  United  States  with  his  organization  for  service  in 
Europe  on  August  23, 1917,  and  arrived  in  the  United  States  from 
such  foreign  service  on  December  16,  1018. 

In  an  affidavit  executed  August  31,  1920  (being  more  than  19 
months  after  his  discharge  from  the  service) ,  he  declared  that  during 
his  service  overseas  he  was  married  to  Marie  M.  Hirtz,  at  Tours, 
France,  by  the  post  chaplain,  at  headquarters,  Services  of  Supply; 
that  prior  to  leaving  France  his  request,  made  in  a  formal  application 
to  Lieut  Kiethley,  post  adjutant  at  Tours,  France,  for  the  trans- 
portation of  his  (affiant's)  wife  was  refused,  thus  compelling  him  to 
leave  liis  wife  in  France;  that  after  his  discharge  from  the  service 
he  made  preparations  and  at  his  own  ezpenae  went  to  France  and 
brought  his  wife  to  the  United  States,  the  water  traTel  being  on  8. 
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Adriatic,  which  arrived  at  New  York,  N.  Y.,  in  November,  1919; 
and  that  the  cost  of  transportation  of  hi£  wife  from  Cherbourg, 
France,  to  New  York,  N.  Y.,  was  $115. 

The  auditor's  decision  is  worded,  in  part,  as  follows : 

''The  Quartermaster  General  advised  that  no  per  capita  rate 
agreements  for  transportation  of  troops  were  entered  into  and  ef- 
fective in  November,  1919,  when  the  trip  was  made  by  the  claimant's 
wife  on  the  S.  S.  AariaHe,  In  view  thereof  he  recommends  that,  in- 
asmuch as  it  is  impossible  to  ascertain  the  cost  of  the  transportation 
in  this  case  because  of  the  varying  rates  of  exchange  then  obtaining 
between  the  two  countries,  if  a  refund  is  permissible  it  be  in  the  sum 
of  $110,  wliich  was  the  cost  of  transportation  on  Army  transports 
from  France  to  the  United  States.  The  amount  stated  is  regjarded  as 
the  approximate  cost  to  the  Government  had  transportation  been 
furnished  by  it  for  the  trip. 

**'  It  became  necessary  immediately  foUowing  the  «gnS«g  of  the 
armistice  to  reduce  the  United  States  forces  in  Europe  to  a  minimum 
by  their  return  to  this  country  and  demobilization  in  the  interests 
of  economy,  renewed  activities  in  industrial  lines,  uiul  ajjprouch  to- 
wards normalcy.  Large  bodies  of  men  began  to  move  and  as  far  as 
pOBBible  availanle  ships  were  utilised  solely  for  the  transportatioii  of 
troope  and  impedimenta.  No  accommodations  existed  therefore  on 
those  boats  for  the  wives  of  soldiers  and  they  were  forced  to  pro- 
ceed to  the  United  States  on  a  commercial  liner  at  their  own  ex- 
pense and  at  verv  high  transportation  rates.  The  law  enacted  w^as 
to  operate  as  a  relief  of  the  situation  and  remove  the  financial  strain 
imposed  upon  the  soldier  and  his  wife  by  virtue  of  those  conditiona 
Under  an  ordinary  state  of  affairs  it  is  permissible  by  yirtue  of  pro- 
visions  in  regulations  to  furnish  transportation  upon  Army  trans- 
ports for  the  families  of  enlisted  men  mdividuallv  ordered  to  duty 
at  a  foreign  station  or  return  to  this  country.  But  such  was  im- 
possible at  the  time  considered. 

^^The  act  authorizes  payment  for  transportation  from  Europe  to 
the  United  States  *  of  tne  wives  of  soldiers^provided  they  became 
such  while  the  soldiers  were  in  Europe.  The  amount  to  be  paid 
in  each  case  was  to  accord  with  the  per  capita  rate  agreed  upon  for 
the  transportation  of  troops.  If  no  per  capita  agreements  were  in 
existence  at  tlie  time  travel  was  performed  it  would  seem  fair  and 
equitable  that  the  lowest  amount  it  would  have  cost  the  Government 
to  furnish  the  transportaticm  should  prevaU  provided  it  was  less  than 
that  paid  by  the  soldier. 

By  the  term  *  wives  of  soldiers '  it  is  believed  a  limitation  is  made 
to  those  men  actually  in  the  service  at  the  time  the  transportation  of 
their  wives  was  accomplished.  As  expressed  in  27  Com  p.  Dec,  189." 

"At  the  time  the  claimant  made  application  for  the  transportation 
of  his  wife  the  present  law  was  not  in  existence,  and  his  request  was 
properly  refused.  He  was  returned  to  this  country  and  discharged 
from  the  service^  subsequently  returning  abroad  for  the  particular 
purpose  of  bringing  his  wife  to  the  United  States.  The  transporta- 
tion then  accomplished  was  after  his  severance  from  the  aervioe  and 
not  as  the  *  wile  of  a  soldier '  in  its  strict  sense. 
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am  therefore  of  the  opinion  that  the  claim  for  reimbursement 

should  be  disallowed." 

The  Army  appropriation  act  for  the  fiscal  year  ended  June  30, 
1908,  approved  March  2,  1907,  under  the  heading  "Transportation 
of  the  Army  and  its  supplies,"  34  Stat.,  1170,  contains  a  proviso 
worded,  in  part,  as  follows: 

^''Provided.,  That  no  part  of  this  appropriation  shall  be  a{)plied 
to  the  payment  of  the  expenses  of  using  transports  in  any  other  tiov- 
ernment  work  than  the  transportation  of  the  Army,  its  supplies  and 
employees;  and  when,  in  the  opinion  of  the  Secretary  of  War,  accom- 
modations are  available,  transportation  may  be  proyided  for  the 
*  *  *  families  of  those  persons  herein  authorized  to  be  trans- 
ported, ♦  • 

This  proviso  was  classed  by  the  War  Department  as  permanent 
legislation  in  that  it  was  incorporated  as  paragraph  528  in  the  fifth 
edition  of  Military  Laws  issued  by  the  War  Department  in  1917, 
and  was  interpreted  by  that  department  to  permit  transportation  to 
be  furnished  on  Army  transports  for  members  of  families  of  officers 
and  enlisted  men  of  the  Army.  See  paragraph  194,  Army  Tram^it 
Service  Regulations,  1914 ;  page  3  of  War  Department  Bulletin  No. 
10  of  March  24,  1916;  and  paragraph  8751,  Quartermaster  Corps 
Manual,  1916. 

This  act  of  March  2,  1907,  authorized  transportation  in  kind  and 
there  can  arise  thereunder  no  valid  claim  for  the  reimbursement  of 
any  sum  paid  by  an  officer  or  an  enlisted  man  for  transportation  of 

a  member  of  his  family. 

Section  12  of  the  act  of  May  18,  1920,  41  Stat.,  G04,  provides: 

"That  hereafter  when  any  coiiimissioned  ollicer,  noncommissioned 
officer  of  tlie  grade  of  color  sergeant  and  above,  including  *  *  *» 
warrant  officer,  *  *  *,  having  a  wife  6r  dependent  child  or  diil- 
dren,  is  ordered  to  make  a  permanent  change  of  station,  the  United 
States  shall  furnish  trans]^ortation  in  kind  from  funds  appropriated 
for  the  transportntinn  of  the  Army,  ♦  *  ♦  to  his  new  station  for 
the  wife  and  dependent  child  or  children :    *    *  *." 

Section  4b  of  the  act  of  June  4,  1920,  41  Stat.,  761,  provides  that 
the  transportation  privileges  authorized  by  said  section  12  in  cases 
of  enlisted  men  shall  apply  only  to  enlisted  men  of  the  first  three 
grades." 

Said  section  12  became  efTective  on  May  18, 1920,  and  is  not  appli- 
cable in  any  case  where  the  change  of  station  was  accomplished  prior 
to  that  date.  The  purpose  of  this  statute  was  to  give  the  offioeiB 
and  enlisted  men  therein  described  relief  from  the  hardships  result- 
ing from  the  traiiiqK>rtation  at  their  own  expense  of  their  wives  and 
dependent  children  on  the  somewhat  numerous  changes  of  station 
that  occur  in  the  military  service;  Such  transportation  is  at  public 
expense  when  the  change  is  from  a  station  to  a  permaneiU  station. 
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The  followinj;  is  an  extract  from  page  187  of  "hearinf^:  before  sub- 
committee of  House  Committee  on  Appropriations  in  charge  of 
deficiency  appropriations  for  the  fiscal  year  1920  and  prior  fiscal 
years  (li.  K.  14335— G6th  Cong.,  2d  sess.)": 

**TBAN8F0BrATE0N  OF  rAlflUBS  OP  80LDIBB8. 

"  The  Chairman.  General,  I  understand  that  there  is  a  letter  on 
the  way  from  the  Secretary  of  War  asking;  for  a  deficiency  of 
$13,378.30  for  the  transportation  of  the  families  of  soldiers? 

**  Gen.  HiNES.  Mr.  Chairman,  in  bringing  our  Army  out  of  France 
we  found  that  a  number  of  we  enlisted  men  had  married.  Hie 
policy  decided  upon  was  that  we  should  .return  their  dependents  at 
the  same  time  that  we  broufrht  the  men  back.  The  authorities  in 
France  were  instructed  to  bring  their  dependents  home  on  Govern- 
ment-operated vj'ssels,  in  whicli  case,  of  course,  there  would  be  no 
additiooill  cost  to  the  United  States,  except  that  they  would  shut 
out  probably  an  officer  or  a  man  from  coming  back.  In  returning 
the  Army  we  used  not  only  our  own  yeseeb  but  the  commercial  ves- 
sels of  Great  Britain,  Italy,  France,  and  some  SpanifAi  and  Swedish 
vessels.  Gen.  Pershinjr,  in  most  cases,  followed  our  instructions  and 
placed  the  dependents  on  our  own  shipSj  and  therefore  did  not  incur 
any  additional  cost.  But  as  to  those  in  Italy  and  some  in  Great 
Britain  lie  found  that  it  was  much  better  to  put  them  on  commercial 
ships.  We  had  no  funds  to  i)ay  for  that,  and  that  is  the  reason  the 
estimate  is  before  you  gentlemen  to  authorize  the  funds  to  cover* 
that.  Gen.  Pershing,  in  his  cables  Sent  to  the  War  Department, 
stron<jlv  ur^rcd  that  lie  be  given  this  authority.  We  told  him  that 
it  could  not  bo  done  under  tne  law,  and  taking;  the  matter  in  liis  own 
hands  he  found  it  necessary  to  do  it  for  the  credit  of  tiie  country. 

*^  The  CHAmitAN.  Mostly  in  the  case  of  war  brides. 

*^Qea,  HixEs.  Yes,  sir.  There  are  123  of  them  inyolved  in  this 
estimate.  Of  course,  we  brought  back  many  more  than  that  in  our 
own  vessels. 

^^The  Chaibman.  How  many  did  you  bring  back  in  our  own 
vessels  ? 

^  Gen.  HiN£s.  I  can  put  that  in  the  record,  but  I  should  say  four 
or  five  thousand.  Of  course,  there  was  a  &:reater  matter  inyolyed 
than  the  question  of  this  small  payment  lor  transportation — the 
credit  of  the  country,  of  the  Army,  and  everything  else.  ^  I  think 
that  (ien.  Pcrsliinfr  did  exactly  the  wise  thing. 

"The  CiiAiK.MAN.  Is  the  money  owing  to  steamship  companies?  . 

"Gen.  lliNEs.  Yes.  sir;  to  the  British  Ministry  of  Shipping  for 
70,  the  Fabre  Line  lor  2,  the  Italian  Line  for  4,  the  Interallied 
Transport  Council  for  12,  and  the  Spanish  Line  for  86,  making  a 
total  of  123. 

"  The  Chatrmax.  The  amount  asked  for  here  is  just  the  amount 

of  tliose  outstanding  hills  for  transportation! 
"Gen.  HiNES.  Absolutely:  $13,378.30. 

"  Jhe  Chairman.  After  the  members  of  the  families  were  landed 
in  this  country,  what  was  done  with  regard  to  transportation  to  their 
homes! 
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G^eiL  Hikes.  In  most  cases  the  soldier  himself  was  granted  a  dis- 
charge early  enough  so  that  he  could  accompany  his  xamily  home. 
In  cases  where  that  was  impossible  lor  where  he  wus  unable,  it  was 

taken  care  of  by  the  Kod  Cross  or  some  of  the  welfare  organiza- 
tions. The  Government  did  not  appropriate  or  spend  any  funds  for 
that  purpose.    •   •   •»»  • 

It  thus  clearly  appears  that  the  provisions  in  the  act  of  June  5, 
1920,.  now  under  ronsi(]er!ition,  relate  to  the  suras  aggregating 
$13,378.30,  alleged  to  be  due  from  the  United  States  to  certiiin  steam- 
ship companies,  described  in  said  "  Hearing,"  for  the  transportation 
(at  an  average  of  nearly  $109  for  each)  of  123  wives  of  enlisted  men, 
otherwise  described  as    war  brides." 

This  statute,  described  in  its  last  section  as  "Third  deficiency  act, 
fiscal  3^ear  1920,"  authorizes  the  Secretary  of  War  to  pay  from  the 
funds  appropriated  for  the  transportation  of  the  Army  and  its  sup- 
plies, at  the  per  capita  rates  agreed  upon  for  the  transportation  of 
the  troops,  for  the  transportation  from  Europe  to  the  United  States 
of  the  wives  of  soldiers  who  became  such  while  the  soldiers  were  in 
Europe.  I  am  of  the  opinion  that  it  relates  to  the  wives  of  such 
soldiers  who  were  transported  by  or  at  the  instance  of  an  officer  of 
the  Army  in  a  vessel  other  than  a  Government-operated  vessel  from 
Europe  to  the  United  States  in  the  period  from  April  6,  1917,  to 
June  30,  1920,  either  before  or  at  the  time  of  the  soldier's  discharge 
from  tlie  service  and  for  which  transportation  no  payment  either 
in  kind  or  in  money  has  been  made  by  the  United  States. 

So  much  of  the  auditor's  decision  as  is  to  the  effect  that  the  act  of 
June  5,  1920,  does  not  authorize  payment  of  any  part  of  the  amount 
claimed  in  the  case  submitted  is  approved. 


IKCREASE  OV  COXPEmATZOV— AUCT  miD  0IBKK8. 

The  connmitod  value  of  qunrters,  heat,  and  light  funilshetl  In  kind  should  he 
includeU  as  an  allowance  in  arriving  at  the  total  "  pay  and  allowances  ** 
of  Army  field  clerks  and  fidd  ^ks,  Qoartennatter  Corps,  under  eectloii 
S  of  Oie  act  of  Hay  18,  1020.  41  Stat,  608.  whldi  aotlMnliM  a  9MO  per 
annum  increase  of  compensation  to  Army  field  derks  and  field  clerks, 
•  Quartennnster  CSorps,  wliose  total  paj  and  aUowanoee  do  not  exceed  92,500 
per  annum. 

Aiilstaat  Oomptroller  Vorae  to  Xlant.  Col.  Ohai.  L,  Tianhaai,  Vaitad  ttatea 

Army,  June  11,  IMl: 

By  indorsement  on  papers  received  in  this  office  June  C,  1921, 
reference  is  made  to  the  inclosed  original  pay  voucher  of  W.  W. 
Dulin,  field  clerk,  Quartermaster  Corps,  wherein  $16.02  increase  of 
compensation  is  claimed  for  the  period  May  1  to  31,  1921,  and  de- 
cision is  requested  of  the  question  whether  the  commuted  value  of 
quarters,  heat,  and  light  furnished  in  kind  should  be  included  as 
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an  allowance  in  arriving  at  the  total  "pay  and  allowances  "  of  a  field 
clerk  under  section  5  of  the  act  of  May  18,  1920,  41  Stat.,  602. 
You  state : 

"Field  Clerk  Dnlin  is  on  duty  at  Fort  Mason,  Calif.,  his  annual 
pay  being  $2^50  or  $187.50  per  month.  He  is  furnished  quarters, 
neat,  andlight  in  kind  by  the  tTnited  States  at  "his  place  of  dutv.  The 
commutation  value  of  these  items  for  the  montn  of  May,  1921,  is 
$24.00  for  quarters  and  $12.85  for  heat  and  light  for  two  rooms. 

"While  the  commutation  value  of  quarters,  heat,  and  light  fur- 
nished in  kind  is  not  specified  in  the  definition,  at  26  Comp.  Dec, 
964,  it  would  appear  that  if  such  commutation  value  is  not  to  be  in- 
cluded in  the  terms  '  pay  and  allow  ances '  an  Army  field  clerk  or  field 
cleric,  Quartermaster  Corps,  who  is  famished  such  allowances  in 
kind  is  to  receive  a  larger  compensation  than  another  of  equal  base 
pay  who  is  paid  commutation  of  quarters,  heat,  and  light.  This  is 
set  forth  in  the  case  of  Field  Clerk  Dulin.  whose  pay  for  the  month 
of  April.  1921,  was  computed  as  follows,  he  being  at  that  time  on 
a  commutation  status: 

Pay,  April  1,  to  April  30.  1921  @  $2,250  per  annum  |lg7.  fiO 

Increased  compensation,  April  1  to  April  :?o,  1921   'A.  os 

Commutntlon  qunrtors.  April  1  to  April  30,  1921   24.00 

CJommutation  heat  &  liglU,  2  rooms,  Apr.  1  to  Apr.  30/21   12.85 

Total  due   228.  33 

"  Since  ^lay  1, 1921,  he  has  been  furnished  quarters,  heat,  and  light 
in  kind.  If  the  money  value  of  these  allowances  is  not  to  be  con- 
sidered, his  pay  for  M^y  would  be  computed  as  follows: 

Pay,  May  1  to  May  31,  1921,  (q,  $2,250  per  anaum  $187. 50 

Increased  compensation.  May  1  to  May  81, 1921   20. 00 

Total  <lii<^   207.  fiO 

He  would  thus  receive  allowances  the  money  value  of  which  is  $30.85, 
while  the  total  pay  received  would  be  only  $20.83  less  than  when 
such  allowances  were  not  furnished. 

**PendiiLr  decision,  Field  Clerk  Dulin  will  be  paid  his  monthly 
base  pay  plus  such  sulditional  compensation  as  will,  with  the  money 
value  of  quarters,  heat,  and  light  furnished  in  kind,  amount  to 
$228.33  per  month.  On  this  basis  he  will  be  paid  $3.98  increased 
compensation  for  the  month  of  May,  1921,  and  the  inclosed  claim  for 
$16.03  is  for  the  difference  in  this  amount  and  the  $20  per  month  pro- 
vided for  under  section  5,  act  of  May  18, 1920,  for  those  Army  field 
clerks  and  field  clerks,  Quartermaster  Corps,  whose  total  pay  and  al- 
lowances do  not  exceed  $2,500." 

Section  5  of  the  act  of  May  18, 1920, 41  Stat,  602,  proyides: 

u#  «  *  That  Army  field  clerks  and  field  derks,  Quartermaster 
Corps,  whose  total  pay  and  allowances  do  not  exceed  $2,500  per 
annum,  shall  be  paid  an  increase  at  the  rate  of  $240  per  annum: 
Provided  further^  That  such  Army  field  rlcrks  and  field  clerks. 
Quartermaster  Corps,  whose  total  pay  and  allowances  exceed  $2,500 
but  do  not  exceed  $2,740  per  annum,  shall  be  pud  such  additional 
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amount  as  will  make  their  total  pay  and  allowances  not  to  exceed 
$2,740  per  annum:   •   •  *" 

Under  the  term  "allowances"  is  embraced  everythin'x  received 
from  the  United  States  in  consideration  of  services  rendered  except 
the  stipulated  conii)ensation  designated  as  pay.  United  Staffs  v. 
Landers,  0*2  U.  S.,  77,  and  the  term  "  pay  and  allowances  not  to  ex- 
ceed $2,710  per  anum  "  embraces  all  monthly  or  annual  pay  and  al- 
lowances actually  received.  26  Comp.  Dec,  954.  If  quarters,  heat, 
and  li*rht  are  available  in  kind  for  the  field  clerk.  Quartermaster 
Corps,  when  he  meets  the  conditions  precedent,  he  is  entitled,  under 
the  act  of  August  29,  1916,  39  Stat..  625,  to  the  number  prei>;cribed 
for  his  grade.  If  quarters,  heat,  and  light  in  kind  are  not  available, 
he  is  entitled  to  commutation  in  lieu  thereof.  25  Comp.  Dec.,  254. 
Obviously,  an  allowance  is  received  in  either  case  and  as  he  is  credited 
with  their  commuted  value  when  not  furnished  in  kind,  lie  should  be 
charged  with  their  commuted  value  when  furnished  in  kind  in  de- 
termining his  total  "  pay  and  allowances  not  exceeding  $2,740  per 
annum  "  beyond  which  the  increase  of  compensation  under  the  act  ol 
May  18, 1920,  is  not  payable. 

It  necessarily  follows  that  payment  of  the  voucher  submitted  is  not 
authorized,  as  Field  Clerk  Dulin  has  received  pay  and  allowances  mt 
the  annual  rate  of  $2,740  for  the  month  of  May,  1921. 


Trnvel  porforiiiofl  by  .\rniy  (^fliccrs  under  orders  \(^  make  an  npprnisal  of  Innd 
no  longer  ueedetl  for  use  of  the  National  Guard  which  is  offeretl  for  sale  by 
the  Secretary  of  War  under  aatliority  of  the  act  of  Majr  12, 1017,  40  8tat« 
67,  is  travel  on  a  mileage  rather  than  on  an  actual  expense  hasls  and  the 
officers  are  entitled  to  mileage  payable  out  of  the  regnlar  mlleafe  appro* 
priatlen  instead  of  from  the  proceeds  of  sale. 

Comptroller  Warwiek  to  the  Bsoretaiy  of  War,  fane  11,  IMl: 

I  have  your  letter  of  the  7th  instant  requesting  decision  of  ques- 
tions presented  by  you  as  follows : 

"  Under  the  act  of  May  12,  1917,  40  Stat.,  67,  the  Secretary  of  War 
is  authorized  to  offer  for  sale  any  land  heretofore  or  hereafter  ac- 
quired by  purchase  for  a  target  range  for  the  use  of  the  National 
Guard  of  any  State,  Territory,  or  the  District  of  Columbia,  and  in 

the  disposal  of  said  property  is  directed  to  have  the  same  appraised, 
either  as  a  whole  or  in  two  or  more  tracts,  and  to  cause  tlic  property 
to  he  otfored  at  public  or  private  sale  at  not  less  than  the  appraised 
value.   Said  act  further  provides — 


shall  be  paid  from  the  proceeds  of  the  sale;  and  the  net  proceeds 
thereof  snail  be  placed  to  the  credit  of  the  State,  Territory,  or  Dis- 


muBAM  ov  Amur  onxcsBi. 
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trict  of  Columbia,  as  additional  to  its  allotment  under  section  sixty- 
seven  of  the  act  of  J une  third,  nineteen  hundred  and  sixteen.' 

Section  07  of  the  mitional  defense  act  of  June  3,  1916,  39  Stat., 
199,  provides  that  the  sums  apportioned  amonc^  the  several  States, 
Territories,  and  the  Dii^ict  oi  Columbia  shall  Be  available  '  for  the 
aotiial  and  necessary  expenses  incurred  by  officers  and  enlisted  men 
of  the  Kefrular  Army  when  traveling  on  duty  in  connection  with  the 
National  Guard,'  and  the  annual  appropriations  acts  make  provision 
for  the  travel  of  Federal  officers  and  noncommissioned  officers  mak- 
ing inspections  and  visits  of  instruction,  41  Stat.,  972. 

^The  mileage  law  of  June  12,  1906,  34  Stat,  256,  provides  that 
officers,  when  travelinf^  under  competent  orders  without  troops, 
shall  be  paid  seven  cents  per  mile  and  no  more.  It  has  been  held 
that  the  annual  appropriations  for  mileage  require  that  unless  other- 
wise specifically  authorized  by  statute,  mileage  shall  be  charged 
against  said  appropriation,  and  the  mileage  of  Army  officers  travel- 
ing in  connection  with  the  sale  of  surplus  property  may  not  he 
charged  against  the  proceeds  of  such  sales,  eitner  from  the  proceeds 
of  a  specific  sale  or  of  sales  generally,  2(5  Comp.  Dec.,  291. 

"I  have  therefore  to  request  your  decision  whether  or  not  an 
officer  ordered  to  make  an  appraisal  of  property'  mentioned  in  said 
act  of  May  12,  lUi7,  Liie  expeiiscb  of  which  appraisement  are  directed 
to  be  paid  from  the  proceeds  of  the  sale,  is  entitled  to  actual  and 
necessary  expenses  of  travel  payable  from  the  proceeds  of  the  sale,  or 
whether  he  is  entitled  to  mileage  payable  out  of  the  mileage  appro- 
priation. 

"If  entitled  to  actual  expenses,  will  the  officer  be  required  to  wait 
until  the  sale  has  been  accomplished  and  the  proceeds  available  be- 
fore securing  reimbursement!  If  no  sale  is  made  of  the  property 
appraised,  can  reimbursement  of  actual  expenses  of  travel  be  mac(e 
out  of  the  proceeds  of  any  other  sale  of  similar  property,  or  would 
reimbursement  be  restricted  to  the  proceeds  of  sales  of  similar  prop- 
erty pertaining  to  the  same  State,  Territory,  or  the  District  of  Co- 
lumbia?   See  27  Comp.  Der.,  450. 

"  The  travel  performed  by  officere  in  making  appraisements  of  the 
property  in  question  would  appear  to  be  travel  on  duty  in  connection 
with  the  National  Guard  rather  than  travel  on  duty  pertaining  to  the 
Ifilitary  Establishment.  If  it  should  be  decided  that  officers  ordered 
to  make  such  appraisements  are  entitled  to  actual  expenses,  can  re- 
imbursement l)e  made  out  of  the  ^ums  apportioned  among  the  several 
States,  Territories,  or  the  District  of  Columbia,  in  case  the  proceeds 
of  that  or  similar  sales  are  not  immediately  available?" 

The  act  of  May  12,  1917,  does  not  specifically  authorize  the  pay- 
ment of  mileag(^  from  the  proceeds  of  sale  in  case  of  an  officer  of 
the  Army  ordered  to  make  an  appraisal  of  property,  the  perform- 
ance of  which  duty  requires  travel  by  him.  Section  67  of  the  act  of 
June  3,  1916,  does  not  a[)pc:ir  to  be  applicable  to  such  travel  because 
the  officer  is  not  traveling  on  duty  in  connection  with  the  National 
Guard.  The  land  acipiired  for  a  target  range  is  not  the  property 
of  the  National  (umrd  but  of  the  United  States,  and  hence  the 
travel  is  in  connection  with  matters  of  the  United  States.  The 
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Mtional  Guard  has  the  use  of  the  target  range,  but  it  belongs  to 
the  United  States. 

I  am  of  opinion  that  travel,  such  as  indicated  by  you,  is  traviel 
on  a  mileage  rather  than  on  an  actual  expense  basis,  and  for  travel 
so  performed  under  proper  orders  the  officer  is  entitled  to  mileage 
payable  out  of  the  regular  mileage  appropriation. 


XBASiB— BUT  ranmre  fubohasi. 

Whete  formal  written  contract  is  entered  into  for  tbe  purchase  of  property  by 
the  Govemment  daring  its  occnpancy  under  lflaae».aiid  fbe  termt  of  Oie  sale 
provide  lliat  the  leue  woald  oontiBne  in  foil  force  and  effect  nntn  title 

is  transferred  and  x»ayment  made,  payment  of  rent  by  the  Government  is 
authorized  during  the  pendency  of  the  negotiations  for  sale  and  nntil  the 
transfer  is  finally  dooed  by  payment  of  purchase  price. 

» 

Beoillon  by  Oomptroller  Warwiek,  7wie  18,  1921: 

The  Secretary  of  the  Treasury  applied  May  20,  1921,  for  revision 
of  the  action  of  the  Auditor  for  the  Treasury  Department  in  dis- 
allowing, by  certificate  No.  11836,  dated  February  28,  1921,  an  item 
of  $(K)0  in  the  account  of  J.  L.  Summers,  disbursing  clerk,  Treasury 
Department,  representing  payment  to  the  National  School  of  Domes- 
tic Art  and  Science  for  rent  of  premises  known  as  Mount  Alto,  at 
No.  2660  Wisconsin  Avenue  NW.,  Washington,  D.  for  the  period 
August  20-25, 1920. 

It  appears  that  this  property  was  under  lease  to  the  Government 
as  a  Public  Health  Service  hospital  at  a  rental  of  $3,000  per  month, 
and  that  it  was  purchased  under  due  authority  of  law  while  the  lease 
was  running.  The  terms  of  sale  of  the  property  provided  that  the 
lease  should  continue  in  full  force  and  effect  until  the  title  was  trans- 
ferred and  payment  made.  Claim  for  the  purchase  price  of  the 
property  was  settled  and  allowed  by  the  auditor  August  20,  1920, 
and  a  warrant  for  the  amount  issued  on  the  same  day.  Deed  to  the 
property  was  delivered  to  the  Hecorder  of  Deeds  for  recordation  on. 
August  21,  1920. 

Examination  of  the  title  by  the  Department  of  Justice  had  dis- 
doeed  certain  liens  against  the  property  which  had  not  been  cleared 
when  the  warrant  issued.  The  warrant  accordinprly  was  turned  over 
to  the  United  States  attorney  for  the  District  of  Columbia  to  be  held 
until  the  title  should  be  cleared.  The  warrant  was  indorsed  by  the 
payee  to  the  order  of  the  United  States  attorney,  who  indorsed  it  for 
deposit  in  a  local  bank.  The  title  was  finally  cleared  on  August  25 
and  the  money  paid  over  by  the  United  States  attorney  at  the  dooe 
of  business  on  that  day. 

It  is  dear  that  the  transaction  was  not  dosed  until  the  purchase 
mon^  was  paid  over  finally  to  the  seller  of  the  property,  and  undor 
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the  terms  of  the  written  aprreenient  rental  was  to  continue  until  the 
payment  was  made,  raynient  of  rental  to  include  Au^rust  25  there- 
fore was  correct  and  the  item  of  $500  is  allowed  on  re\  ision. 

The  case  is  to  be  distinguished  from  those  in  wliicii  a  contract  to 
pay  rental  after  the  purchase  has  been  fully  c(ini|dctcd  until  I'ay- 
inont  is  actually  made  is  sought  to  be  implied  from  the  mere  fact  of 
delay  in  making  payment. 


BBUBV  OF  DISBVMXHO  0FFX0SB8  OF  THE  HATT  FOB  LUST  FVBBfl. 

Tile  ncfountinp:  ofTli-<'rs  of  the  Tn'usury  are  iiuthorizod  to  allow  credit  to  dis- 
bursing olficers  of  the  Navy  for  loss  or  deficiency  of  public  funds,  vouchers, 
records^  and  papers,  arising  eitbttr  before  or  after  July  11.  1919,  and  wbidi 
has  not  been  finally  disposed  of  In  prerlous  settlements,  upon  a  certificate 

by  the  Secretary  of  the  Navy  that  BQCh  loss  or  deficiency  occurretl  in  line 
of  duty  and  without  fault  or  negligence  on  the  part  of  the  dishursim;  olTicer, 
ns  provided  for  in  a("t  of  July  11,  1919,  41  Stat.,  i:^2.  upon  dctcrmiuiition 
by  the  account Ini;  oilicers  tliat  the  loss  or  dellciency  is  of  the  class  to  which 
that  act  is  applicable. 

Decision  by  Comptroller  Warwick,  June  13,  1921: 

The  Auditor  for  tlie  Navy  Department  has  submitted  for  ap- 
proval, disapproval,  or  moditication  hi*^  decision  of  March  9,  1920, 
to  the  effect  that  the  provision  in  the  act  of  July  11.  1919.  41  Stat., 
132,  hereinafter  quoted,  is  apidicablo  to  cases  now  pcndin^:  in  his 
office  as  well  as  to  cases  hereafter  occurring,  and  that  a  certificate  in 
the  form  submitted  by  the  Secretary  of  the  Navy  in  the  case  of  Com- 
mander Arthur  F.  Huntington  is  sufficient  authority  for  the  removal 
of  all  charges  in  such  cases. 

The  provision  in  question  reads: 

"  The  accounting  officers  of  the  Treasury  shall  relieve  any  dis- 
bursing officer  of  the  Navy  charged  with  responsibility  on  account  of 
loss  or  dehciencv  while  in  the  line  of  his  duty,  of  Government  funds, 
vouchers,  records,  or  papers,  in  ids  charge,  where  such  loss  or  de- 
ficiency occurred  without  fault  or  negligence  on  the  part  of  said 
officer:  Provided,  That  the  Secretary  of  the  Navy  shall  have  deter- 
mined that  the  officer  was  in  the  line  of  his  duty,  and  the  loss  or  de- 
ficiency occurred  without  fault  or  negligence  on  his  part:  Provided 
further^  That  the  determination  bv  the  Secretary  of  the  Navy  of  the 
aforesaid  questions  shall  be  conclusive  upon  the  accounting  officers 
of  the  Treasury :  Provided  further^  That  all  cases  of  reliei  granted 
under  this  autiiority  during  any  fiscal  year  shall  be  reported  in  detail 
to  the  Congress  by  the  Secretary  of  the  Navy." 

The  facta  in  Commander  Huntington's  case  appear  to  be  as  fol- 
lows: 

In  his  account  current  as  pay  inspector,  U.  S.  Navy,  for  the  period 
'  from  July  1, 1916,  to  September  30, 1916,  under  bond  dated  May  20, 
B9903*— 21— VOL  27  68 
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1916,  he  acknowledged  a  balance  due  the  United  States  in  the  sum 
of  $685,996.79  held  as  follows: 

On  deposit  with  the  Treasurer  of  the  Luited  Stutes  (net)  $473,774.80 

Actual  ca«h  in  hand   212,221. 


Total   r.s').  ifJQ.  79 

His  cash  account  was  stated  on  the  account  current  as  follows: 


Da. 

CSasb  on  hand : 

From  last  **0a8b  ac> 

count"   ^494,377.88 

Cash  received  from 

Cho<  ks : 

"  i:  X  (•  h  a  n    e  for 

cash"   844.01 

Cash  received — 

''Transfer  of  funds".  1. 200, 000. 00 


Total  1.600,221.99 


Cr. 

Exi)ended  in  payment: 
Pay  rolls  and  poblic 
bills  $1,483,000.00 


Cash  in  hand. 


212,221.90 


Total   1,606,221.99 


In  liis  next  account  current  coverin^r  the  period  from  October  1, 
1916,  to  Decenil)or  31,  1916,  he  took  up  as  the  "  Bahince  due  the 
United  States  from  hist  account"  $665,996.70,  which  is  just  $iiU.000 
less  tlian  the  actual  balance  due  the  United  States  as  shown  by  his 
last  account.  No  ex})lanation  accompanied  this  statement  in  tlie 
account  and  none  Iwis  l)een  friven  the  accounting  ofiicers  of  the 
Treasury  since.  Tlie  balance  due  the  United  States  as  of  DeceniWr 
31.  1916,  as  shown  by  this  account  current  was  $175,355.82,  analyzed 
as  follows : 

On  deiXKsit  with  the  Treasurer  of  the  United  States  (net)  $ir>';.  I  IJ.  i>4 

Actual  cash  on  hand   10.  212.  88 


Total   175,355.82 

His  cash  account  as  stated  on  this  account  current  shows  the  fol- 
lowing: 


Dr. 

Cash  on  hand : 

From  last  "Cash  ac- 
count" $192,221.09 

Cash  received  from 
checks: 

**  Exchange  for  cash".  002,002.89 


Cr. 

Expended  in  payment: 
Pay  rolls  and  public 

bills  $675,512.00 

Gash  in  hand   19, 212. 88 

694,724.88 


Total   804,724.88 

It  will  be  noted  that  tlie  balance  from  last  cash  account  as  shown 
by  thi'-  account  is  SiiO.ooo  less  tlian  tlie  balance  as  actually  shown 
by  the  last  account,  and  no  exi)lanation  accompanied  this  discrepancy. 

It  appears  that  the  cash  balance  ($212,221.99),  as  shown  in  the 
account  current  for  the  period  endino-  Se])tember  30,  1916.  was  veri- 
fied bv  C.  (i.  Mavo,  ])avmaster.  Ignited  States  Navv,  and  that  the 
balance,  $19,212.88,  as  shown  by  tlie  account  current  for  the  period 
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eiKlintr  I)eci'inl)or  .'U.  li>lG.  was  countod  and  found  correct  by  Theo- 
dore J.  Ames,  jiayiiiastor,  United  States  Xavv. 

In  the  settlement  of  Pay  Inspector  Iluiitiii^ton's  account  for  the 
six-montli  period  from  July  1  to  Decemljer  ol,  1016.  the  auditor 
under  date  of  March  22,  1917.  found  and  certiHed  that  the  amount 
due  the  United  States  as  of  r)ecenil)er  31,  19 K),  was  $195,355.82, 
beinf?  $20,000  more  than  the  amoimt  acknowledfjed  by  the  offieer 
in  his  account  current  for  the  period  ending;  December  31,  19U).  The 
amount  of  this  difference  was  suspended  i)y  the  auditor  for  explana- 
tion, the  officer's  attention  being  invited  to  the  discrepancy  between 
the  balance  as  shown  by  the  account  current  for  the  period  ending 
Septeml)er  30,  1916.  and  the  balance  taken  up  on  his  account  current 
for  the  period  be<j:!nnin<j:  October  1,  19U). 

In  reply  to  the  au<litor*s  request  for  explanation  he  re<'eived  a 
letter  from  Pay  Inspector  Huntington  dated  March  27,  1917,  read- 
inje:  as  follows : 

"  KeceijH  is  acknowledjred  of  your  letter  No.  J^77-8-TiKB,  March 
23,  1917,  enclosinjy  copy  of  statement  of  dillVrences  in  my  account  of 
the  IT.  S.  Atlantic  Fleet,  to  December  31,  1910,  showing  a  dilierence 
of  $20,000. 

''This  difference  was  caused  by  theft  of  John  M.  Cornell,  late 

pay  clerk,  U.  'S.  N.  A  court  of  inquiry  has  investigated  the  matter, 
and  the  papers  are  now  at  the  Navy  Dejiartment,  With  my  returns 
for  the  current  nuarter.  I  will  forward  a  copy  of  my  repoi  t  to  the 
conmiander  in  chief.  Stei)s  will  be  taken  to  have  the  suspension 
removed  as  soon  as  possible." 

The  discrepancy  of  i:'20.000  was  continued  in  all  sidtse^pient  ac- 
counts rendered  by  the  otlicer  up  to  and  includin«2;  his  account  cur- 
rent for  the  j)eriod  from  April  1,  1918,  to  May  12,  1918,  in  which  were 
reporte<l  as  credit  items  a  balance  fiom  last  aecount  of  $389,989.93 
and  the  sum  of  $800,000  received  on  accounta)>le  warrant  dated 
April  3,  1918,  makinn^  a  total  of  $l.ls9,9s9.93.  The  debit  items  in 
this  account  consisted  of  disl)ursements  amountin<:  to  $0.181). 17, 
transfer  of  funds  to  various  ollicers  durinf^  the  j)eriod  a^<4re<rating 
$855,000.  and  a  transfer  of  the  balance  amount innf  to  $328,803.76 
to  l*ay  Inspector  (ieor<;e  K.  Venable  upon  detachment  May  12,  1918, 
leaving:  no  balance  due  the  United  States. 

In  the  settlement  of  this  account  the  auditor,  bv  certificate  datetl 
November  3,  15H9,  found  and  ceitilied  a  balance  due  the  T^nited 
States  in  the  sum  of  $20.( )()(),  whicli  was  carried  as  in  suspension. 

It  is  this  charfje  which  tlie  auditor  pr()])oses  to  remove  under  the 
provision  hereinbefore  (juoted.  uj)on  a  certificate  set  forth  in  a  letter 
addressed  to  the  auditor  by  the  Acting  Secretary  of  the  Navy  under 
date  of  December  4.  1919,  in  the  following  teims: 

"T  certify  that  the  loss  or  deficiency  below  mentioned  occurred 
without  fault  or  negligence  on  the  part  of  the  officer  concerned  and 
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that  this  officer  was  in  the  line  of  his  duty  when  such  loss  or  de- 
ficiency occurred.   In  view  of  such  facts,  and  the  authority  in  me 

invc^sted  by  the  above-guoted  act  of  Confrross,  I  request  that  the  fol- 
lowiii<;  credit  be  made  in  the  accounts  of  this  officer: 

"Commander  Arthur  F.  Huntington,  S.  C,  U.  S.  N.,  for  funds 
stolen  from  his  custody  while  acting  as  lieet  supply  officer,  U.  S. 
Atlantic  Fleet,  first  quarter  1917,  $20,000." 

It  is  noted  that  this  certificate  relates  to  funds  stolen  "  lirst  quar- 
ter. IDIT,"  wliereas  it  appears  from  the  accounts  hereinbefore  re- 
ferred to  that  the  officer  stated  that  his  cash  balance  was  correct  and 
intact  up  to  the  end  of  the  first  quarter,  and  it  is  a  fair  presumption 
that  the  shortage  occurred  in  the  second  quarter  or  later. 

Manifestly  the  facts  herein  set  forth  and  which  are  all  that  have 
been  presented  to  the  accounting  officers  of  the  Treasury  are  not 
sufficient  to  justify  the  conclusion  that  Pay  Insi^ector  Huntington 
while  in  the  line  of  his  duty  did  lose  $20,000  of  (iovernment  funds  and 
that,  if  he  did,  the  loss  was  without  fault  or  negligence  on  his  part. 

But  if  this  is  a  proper  case  for  application  of  the  law  now  under 
consideration,  the  questions  whether  the  officer,  while  in  the  line  of 
his  duty,  actually  did  lose  the  amount  of  funds  stated  and,  if  so, 
whether  such  loss  was  without  fault  or  negligence  on  his  part,  are  for 
determination  by  the  Secretary  of  the  Navy  and  not  by  the  account- 
ing officers  of  the  Treasury.  Therefore,  the  accounting  officers  of 
the  Treasury  are  justified  in  accepting,  without  question,  the  certi- 
ficate of  the  Secretary  of  the  Navy  with  reference  to  said  questions, 
and  in  a.ssuming  that  his  determination  in  such  cases  is  based  upon 
a  full  and  proper  presentation  of  the  facts,  even  though  the  contem- 
poraneous records  do  not  sustain  the  present  cortifirato. 

The  only  question  for  determination  bv  the  accounting  officers  in 
connection  with  this  law  is  as  to  the  class  of  cases  to  which  it  is  ap- 
plicable. 

Prior  to  the  enactment  of  this  provision  the  only  means  of  relief 
for  disbursing  officers  of  the  Navy  charged  with  responsibility  for 
Government  funds,  vouchers,  etc.,  lost  in  the  line  of  duty  was  by 
Special  act  of  Congress  in  individual  cases  or  through  the  Court  of 
Claims  in  accordance  with  the  provisions  of  sections  145  and  147  of 
the  Judicial  Code,  act  of  March  3,  1911,  Thirty-sixth  Statute,  1136, 
which  read : 

Sec.  145.  The  Court  of  Claims  shall  have  jurisdiction  to  hear 
and  determine  the  following  matters: 

"  Third.  The  claim  of  any  pa3^a8ter,  quartermaster,  commissary 
of  subsistence,  or  other  disbursing  officer  nf  the  United  States,  or  of 
his  administrators  or  executors,  for  relief  from  responsil)ility  on 
account  of  loss  by  capture  or  otherwise,  while  in  the  line  of  his  dutv. 
of  Government  funds,  vouchers,  records,  or  papers  in  his  charge,  and 
for  which  such  officer  was  and  is  held  re^ionsible." 
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"  Sec.  147.  Whenever  the  Court  of  Chiims  ascertains  the  farts  of 
any  loss  by  any  paymaster,  quartermaster,  commissary  of  subsist- 
ence, or  other  disbursing  officer,  in  the  cases  hereinbefore  provided, 
to  haire  been  without  fault  or  neglisenoe  on  the  part  of  such  officer, 
it  shall  make  a  decree  setting  forth  the  amount  thereof,  and  upon 
such  decree  the  proper  accounting  officers  of  the  Treasury  shall  allow 
to  such  officer  the  amount  so  decSeed  as  a  credit  in  the  settlement  of 
his  accounts." 

I  can  not  believe  that  it  was  the  intent  and  purpose  of  the  pro- 
vision hereinlk'fore  quoted  from  the  naval  appropriation  act  of 
July  11, 1910,  to  transfer  from  the  Court  of  Claims  to  the  accounting 
officers  and  the  Secretary  of  the  Navy  the  jurisdiction  to  determine 
and  adjudicate  all  cases  in  which  relief  is  claimed  by  or  on  behalf 
of  disbursing  officers  of  the  Navy  who  have  lost  Government  funds, 
vouchers,  records,  or  papers. 

The  provision  in  question  is  addressed  to  the  accounting  officers 
of  the  Treasury.  From  this  I  think  it  is  reasonable  to  conclude  that 
'  the  only  cases  to  which  that  provision  was  intended  to  apply  are 
those  which  were  pending  before  the  accounting  officers  at  the  time 
of  the  enactment  of  the  provision  or  which  may  thereafter  come  be- 
fore them.  Certainly  it  was  not  the  intent  or  purpose  of  this  law  to 
reopen  cases  which  had  been  finally  disposed  of  by  the  accounting 
^  officers,  nor  to  oust  the  Court  of  (^laims  of  its  jurisdiction  to  hear  and 
deteimine  claims  of  disbursing  officers  of  the  Navy,  as  provided  under 
sections  145  and  147  of  the  Judicial  Code. 

I  am  of  opinion,  therefore,  that  the  Auditor  for  the  Navy  Depart* 
ment  in  the  settlement  of  accounts  properly  pending  before  him  in- 
volving the  responsibility  of  a  disbursing  officer  t>n  account  of  Gov- 
Smment  funds,  vouchers,  records,  or  papers  alleged  to  have  been  lost 
in  line  of  duty  and  without  fault  or  negligence  on  the  part  of  the 
officer  is  authorised  to  allow  credit  for  the  amount  involved  upon 
the  certificate  of  the  Secretary  of  the  Navy  to  the  effect  that  he  has 
determined  that  the  alleged  loss  did  occur  in  line  of  duty  and  that 
it  was  without  fault  or  negligence  on  the  part  of  the  officer.  The  law 
does  not,  however,  apply  to  any  cases  other  than  those  involving 
actual  loss  or  deficiency  of  Government  funds,  vouchers,  records,  or 
papers;  neither  does  it  authorize  the  reconsideration  of  items  which 
have  been  finally  disposed  of  in  previous  settlements. 

The  auditor's  decision  is  modified  to  conform  to  the  views  herein 
expressed. 

The  papers  pertaining  to  the  Huntington  case  are  returned  here- 
with. Said  case  would  appear  to  come  within  the  provision  of  law 
as  construed  herein,  and  the  responsibility  for  the  determination  of 
the  facts  in  the  case  is  with  the  Secretary  of  the  Navy  and  not  with 
the  accounting  officers  of  the  Treasury. 
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TKAVELtNG  EXPENSES — RAILWAY  POSTAL  CLERKS. 

In  tlip  net  of  F(!)rn:iry  '2S.  V.nu,  in  Stat.,  1195,  and  prior  acta,  authorizing 
Iiayini'iit  of  traveling;  expenses  to  railway  postal  clerks  wiillp  on  duty  after 
a  certaiu  iiuiniaT  of  hours  from  the  time  of  beginuing  Uieir  iuitial  run,  the 
phrase  "  time  of  begiD^ii^.tbelr  initial  ran  "  ie  intended  to  mean  the  time 
of  talcing  up  their  duttes  on  the  railway  post  office  car  at  the  terminal  sta- 
tion rather  than  the  time  of  starting  from  their  ho^ 

Decision  by  Comptroller  Warwick,  7vne  14,  IMl: 

Iltiiiv  C.  Moore  u])plit'(l  April  '27  for  a  revision  of  (ho  action  of 
the  Auditor  for  the  Post  Otiice  Dopsirtment  in  disallowing  by  oertiti- 
•  cate  No.  8025,  dated  March  19,  1921,  his  claim  for  alleged  arrears  of 
travel  allowances  as  a  railway  postal  clerk  from  Jidy  1,  1910,  when 
such  allowances  first  became  payable,  until  August  21,  1920,  the  date 
of  his  retirement. 

From  March  10,  1892,  to  the  date  of  his  retirement  Mr.  Moore  was 
eiiii)l()yed  on  the  Biirlington-Canollton  railway  post  (^fTice  with 
residence  at  Bloomfield,  Iowa,  which  is  located  on  the  line  of  the  run 
between  liiirlington  and  Carrollton. 

The  act  of  May  12, 1910,  36  Stat,  363,  effective  from  July  1, 1910, 
provides : 

"That  in  addition  to  the  salaries  hereinbefore  provided  the  Post- 
master-General is  hereby  authorized  to  make  travel  allowances,  not 
exceeding  in  the  aggregate  the  sum  hereby  appropriated,  to  railway 
postal  clerks  assigned  to  duty  in  railway  post-office  cars  tor  expens^ 
mcumd  by  them  while  on  duty,  after  twelve  hours  fpom  the  tune  of 
beginning  their  initial  run,  under  such  regulations  as  he  may  pre- 
scribe, and  in  no  case  shall  such  an  allowance  exceed  seventy-five 
cent.s  per  day." 

This  provision  has  been  amended  several  times  but  in  all  cases  the* 
allowances  are  payable  for  the  period  while  on  duty  after  a  fixed 
number  of  hours  "  from  the  time  of  beginning  their  initial  run."  As 
amended  by  the  act  of  February  28, 1919, 40  Stat.,  1195,  the  provisioa 
reads: 

"That  hereafter,  in  addition  to  tin  salaries  provided  by  law,  the 
Postmaster  General  is  hereby  author  i/ei]  to  make  travel  allowanoeB 

in  lieu  of  actual  expcTises.  at  fixed  rates  per  annum,  not  exceeding  in 
the  aggregate  the  sum  annually  appropriated,  to  railway  postal 
clerks,  acting  railway  postal  clerks,  and  substitute  railwa}'  postal 
clerks,  including  substitute  railway  postal  clerks  for  railway  postal 
clerks  granted  leave  with  pay  on  account  of  sickness,  assigned  to  duty 
in  railway  post-office  cars,  while  on  duty,  after  ten  hours  from  the 
time  of  beginning  their  initial  run,  under  such  regulations  as  he 
may  prescribe,  and  in  no  case  shall  such  an  allowance  exceed  $2  per 
dav." 

Claimant's  initial  run  started  from  Burlington  and  he  has  been 
allowed  travel  allowances  after  the  prescribed  number  of  hours  from 
time  of  leaving  said  place.  But  he  contends  that  travel  allowances 
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should  beg:in  to  run  after  the  prescribed  number  of  hours  from  time 
of  starting  from  his  home,  which  was  84  miles  from  Burlington* 
In  support  of  his  contention  he  refers  to  the  provision  in  the  act 
of  February  28, 1895,  28  Stat.,  692,  which  reads: 

"  That  all  clerks  hereafter  appointed  to  the  Railway  Mail  Service 
and  to  perform  duty  in  railway  post  oflkes  shall  reside  at  some  point 
on  the  route  to  which  they  are  assigned;  but  railway  mail  clerks 
heretofore  appointed  and  now  performing  such  duty  shall  not  be 
required  to  change  their  residence." 

It  seems  that  claimant  has  assumed  that  this  law  requires  railway 
postal  clerks  to  reside  at  the  terminus  of  their  run  unless  assigned 
prior  to  February  28,  1896,  but  such  is  not  the  case.  It  merely 
requires  that  they  reside  at  some  point  on  the  route.  Since  claimant 
did  reside  at  a  point  on  the  route  to  which  he  was  assigned  the  pny 
vision  did  not  affect  him  in  any  way. 

That  the  phrase  '^time  of  b^^nning  their  initial  run**  means,  and 
was  intended  to  mean,  the  time  of  taking  up  their  duties  on  the  rail- 
way post-office  car  at  the  terminal  station,  rather  than  the  time  of 
starting  from  their  home,  I  think  there  is  no  room  for  reasonable 
doubt.  Therefore,  the  action  of  the  auditor  in  disallowing  the  claim 
is  affirmed. 


FVBIIO  RBAITH  8SBVXCB— HOiRTAI  SXCHAVU 

Am  tbere  is  no  law  or  rr^nilntion  authorizing  the  operation  of  a  hospital  ox- 
change  for  the  sale  of  supplies  or  merchandise  in  connection  witli  a  I'ubiic 
Health  Service  bospltal.  the  unauthorized  act  of  a  Public  Health  officer  in 
permitting  a  acHsalled  excbange  to  be  condacted  in  connection  witb  a  lioa> 
pital  of  tiiat  service,  whether  as  a  private  enterprtae  or  under  the  gaiaa 
of  a  hospital  exchange,  can  not  impoee  a  liability  vpon  the  Government 

Beelsioa  by  ComptroUer  Warwlok»  Jane  17,  Ittl: 

William  D.  Gleyeland  &  Sons,  of  Houston,  Tex.,  applied  May  10, 
1921,  for  revision  of  the  action  of  the  Auditor  for  the  Treasury  De- 
partment in  disallowing,  by  settlement  No.  81727,  dated  July  7,  1920, 
a  claim  of  $415.65  as  balance  on  account  for  morchandiso  furnished 
to  a  person  undertakinf!;  to  conduct  a  base  hospital  exchange  in  the 
Public  Health  Service  hospital  at  Camj)  Lofjan.  Tex. 

It  appears  that  an  Army  post  hospital  exchange  was  being  con- 
ducted in  tlie  Army  base  hospital  at  (^amp  Lof^an  under  Army  regu- 
lation and  control  during  Army  occupancy  of  the  camp.  After  the 
hospital  was  turned  over  to  the  Public  Health  Ser\ice  one  T.  R. 
Rigdon,  an  ex-sergeant  of  the  Army,  continued  to  operate  a  so-called 
exchange  in  the  hospital,  with  the  knowledge  and  consent  of  the 
hospital  officials,  and  thereafter  procured  from  claimants  groceiies- 
and  other  merchandise  for  sale  in  the  excliange.  Rigdon  left  with- 
out accounting  for  the  proceeds  of  exchange  sales  and  his  present 
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whereabouts  are  unknown.  The  amount  of  this  claim  represents  a 
balance  of  the  clniniant's  account  with  the  exchange  remaining  un- 
paid after  the  affairs  of  the  exchange  were  wound  up. 

It  is  alleged  on  behalf  of  the  claimant  that  their  firm  had  been 
doing  business  with  the  Aimy  base  hospital  exchange,  and  that  after 
the  transfer  of  the  hospital  to  the  Public  Health  Service  merbhandise 
continued  to  be  ordered,  and  to  be  called  for  and  delivered  to  men 
in  uniform  driving  Government  conveyances;  that  the  firm  assumed, 
and  had  a  right  to  assume,  that  the  exchange  was  being  conducted 
by  the  Public  Health  Service  with  the  same  supervision  and  control 
and  with  the  same  protection  to  dealers  that  had  been  in  effect  dur- 
ing Army  occupancy  of  the  hospital  under  Army  regulations  and 
practice,  with  which  the  claimant  was  familiar. 

'  The  Public  Health  Service  oflBcer  in  charge  of  the  hospital  alleges 
that  Bigdon  was  allowed  to  continue  the  exchange  with  the  express 
understanding  that  it  should  be  a  private  enterprise  for  the  con- 
venience of  patients  in  the  hospital  which  was  in  an  isolated  location, 
and  that  the  title  **Base  Hospital  Exchange''  was  not  to  be  used. 
Also  that  Rigdon  was  not  in  unifonn  at  any  time  during  his  service 
under  the  Public  Health  Service,  and  that  notice  of  the  private 
character  of  the  exchange  was  given  to  those  who  made  inquiry,  and 
was  generally  understood,  in  the  hospital,  and  that  every  reasonable 
effort  was  made  to  have  such  information  disseminated.  Further, 
that  the  claimant  firm  was  negligent  in  not  making  inquiry  as  to  the 
extent  of  the  responsibility  and  liability  of  the  Public  Health  Service 
for  the  business  of  this  exchange. 

The  only  question  in  the  case  that  is  open  for  decision  by  tiie  ac- 
counting officers  is  the  legal  liability  of  the  United  States  to  pay 
this  claim.  It  is  dear  that  no  such  liability  exists.  It  is  well  settled 
that  the  Government  is  not  liable  to  dealers  for  payment  from  the 
Treasury  of  debts  contracted  by  an  Army  post  exchange.  2  Comp. 
Dec.,  56.  I  find  no  law  or  regulation  authorizing  the  operation  of  a 
hospital  exchange  in  connection  with  a  Public  Health  Service  hos- 
pital. If  the  Government  is  not  liable  for  debts  of  an  Army  post 
exchange  conducted  under  laws  and  competent  regulation  clearly 
the  unauthorized  act  of  a  Public  Health  officer  in  permitting  a  so- 
called  exchange  to-be  conducted  in  connection  with  a  hospital  of 
that  service,  whether  as  a  private  enterprise  or  under  the  guise  of 
a  hospital  exchange,  can  not  impose  a  liability  upon  the  Goiveni* 
ment.  The  auditor's  disallowance  of  this  claim  therefore  must  be 
affirmed. 

Army  officers  in  charge  of  a  post  exchange  are  accountable,  and 
may  be  held  liable  for  deficit  in  exchange  funds  oocasicned  fay  thar 
negligence  and  inefficiency.  19  Comp.  Dec,  496.  Whether  Publie 
Health  Service  officers  may  be  so  held,  and  if  so  whether  the  facts 
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of  this  Cftse  call  for  audi  action  or  whether  the  apparently  unau- 
thorized action  of  the  officer  in  this  case  which  has  resulted  in  loss 
to  this  claimant  requires  or  justifies  action  in  ^e  matter  by  Congress, 
with  or  without  administratiTe  report  and  recommendation,  with  a 
▼iew  to  the  relief  of  this  daimant,  is  entirely  a  matter  for  admin- 
istrative consideration  and  action  in  the  first  instance. . 


WAB  BXHK  OOXVBirSATIOH  VOB  DEATH  OB  BHABUZTT. 

Under  tlie  first  proviso  of  tbe  act  of  December  24,  1919,  41  Stat,  373,  autbor- 
islng  iiayment  of  war  risk  compeoflatlon  for  death  or  disability,  that  per- 
sons within  the  provisions  of  the  act  shall  be  held  and  taken  to  have  been 

In  sound  condition  when  examined,  accepted,  and  enrolled  for  service.  It 
may  not  he  assumed  by  the  term  "in  sound  condition"  thiit  every  soldier 
is  anutoniicaliy  wliole  when  accepted  and  enrolled  for  service  so  as  to 
autliurize,  for  example,  payment  of  compensution  for  loss  of  a  limb  which 
Is  shown  by  the  record  to  have  been  missing  when  the  soldier  entered  the 
service;  but  the  proviso  does  assume  conclusively  that  the  body  which  a 
soldier  brings  Into  the  service  Is  sound  and  free  from  disease  at  that  time 
and  authorizes  payment  of  compensation  iqxm  the  basis  of  that  conclusive 
aasumptiou. 

OemptroUer  Warwlek  to  the  Beeretary  of  the  Tteasvy,  Jaae  18, 1981: 

I  have  your  letter  of  April  29, 1921,  requesting  decision  whether  an 
ex-service  man  havinf^  known  physical  defects  which  were  noted  at 
the  time  of  his  enlistment,  and  who,  notwithstanding  such  defects, 
was  accepted  either  for  general  military  duty  or  for  special  and 
limited  service  only,  may  he  paid  war  risk  compensation  for  such 
known  and  noted  defects  existing  at  the  time  of  his  entry  into  mili- 
tary service,  which  defects  were  not  caused  by,  did  not  result  from, 
and  were  not  aggravated  by  his  service  in  the  military  forces  of  the 
United  States. 

Section  300  of  the  war  risk  insurance  act  as  amended  by  the  act  of 
December  24, 1919, 41  Stat,  373,  provides: 

**  That 'for  death  or  disability  resulting  from  personal  injury  suf- 
fered or  disease  contracted  in  the  line  of  duty,  by  any  commissioned 

officer  or  enlisted  man,  or  by  any  member  of  the  Aimy  Nurse 
Corps  (female)  or  of  the  Navy  Nurse  Corps  (female)  when  employed 
in  tne  active  service  under  the  War  nepartment  or  Navy  Depart- 
ment, the  United  States  sliall  pay  compensation  as  hereinafter  pro- 
vided; but  no  compensation  sliail  be  paid  if  the  injury  or  disease  iias 
been  caused  by  his  own  wilful  misconduct:  Pravtdea^  That  for  the 
purposes  of  this  section  said  officer,  enlisted  man,  or  other  member 
shaU  be  held  and  taken  to  have  been  in  sound  condition  when  ex- 
amined, accepted,  and  enrolled  for  service:  PrnvuJpfJ^  fvrihet\  That 
this  section,  as  amended,  shall  be  deemed  to  become  effective  as  of 
April  6,  1917." 

The  term  "  in  sound  condition  as  used  in  the  first  proviso  of  this 
section  relates  to  a  state  of  health  and  not  to  anatomical  deficiencies 
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or  defects  which  have  no  patholu<j;ical  significance.  For  example,  a 
person  who  has  lost  a  limb  or  an  eye  may  be  as  sound  physiologically 
as  one  "who  is  in  possession  of  those  members.  The  proyision  of  the 
statute  is  that  the  body  which  the  soldier  brings  into  the  senrice  shall 
be  held  and  taken  to  be  in  sound  condition  at  the  time  of  acceptance 
and  enrollment ;  not  that  a  man  who  enters  the  service  with  one  arm 
only  shall  be  held  and  taken  to  have  had  two,  or  that  he  shall  draw 
compensation  for  an  arm  as  having  been  lost  in  the  line  of  duty  and 
ill  active  service,  when  in  fact  it  is  known  to  have  been  lost  before 
entry  into  the  service. 

Tlie  law  does  not  contemplate  that  those  who  have  disqualifying 
deficiencies  or  defects  or  those  wlio  are  not  physically  sound  will  \ie 
enlisted  for  military  seivice.  27  Comp.  Dec,  ()20.  In  time  of  war 
this  rule  may  as  a  matter  of  practical  administration  he  so  relaxed 
as  to  permit  waiver  of  such  deficiencies,  defects,  or  unsoundness,  or 
acceptance  for  special,  limited  military  service  of  persons  who  are 
pliysically  dis(iualified  for  «reneral  military  duty,  but  if  so  the  law 
has  taken  no  cognizance  of  such  exce])tions  to  the  general  rule.  The 
statute  now  under  consideration  assumes  that  all  persons  who  are 
taken  into  the  service  are  jdiysiologically  sound.  It  does  not  assume 
that  their  bodies  are  anatomically  complete  when  they  are  accepted 
and  enrolled  for  service.  If  through  inadvertence  or  otherwise  a 
2)ersoii  whose  body  as  it  enters  the  service  is  not  sound  is  aciepted 
and  enrolled  for  service  the  statute  conclusively  and  in  express  term> 
requires  that  it  shall  be  held  and  taken  to  liave  been  sound  at  that 
time,  as  the  law  contemplates  that  it  shall  be.  It  may  be  that  the 
terms  of  the  statute  are  broader  than  the  legislative  ]nirpose  and 
intent,  but  its  language  is  ])lain  and  cx|)licit  and  is  not  open  to  qualifi- 
cation or  restriction  by  executive  construction. 

Answering  your  fjuestion  specifically  you  are  advised  that — 
This  statute  does  not  assume  that  every  soldier  was  anatomically 
whole  when  accepted  and  enrolled  for  service,  and  does  not  authorize, 
for  example,  payment  of  com])ensation  for  loss  of  a  limb  which  is 
shown  by  the  record  to  have  been  missing  when  the  soldier  entered 
the  service. 

The  statute  does  assume  conclusively  that  the  ])ody  which  a  soldier 
brings  into  the  service  is  sound  and  free  from  disease  at  that  time, 
and  authorizes  payment  of  compensation  upon  the  basis  of  that  con* 
elusive  assumption. 


Digitized  by  Google 


OEGISiOlfS  OF  IU£  COMPXROLL£B. 


1065 


ATAILABILITY  or  APPEOPBIATIONS  BEYOND  FISCAL  YEA&— FUNDS 
VOS  TSWOEABT  CLBBK8  IV  POST  OFFXOS  BBVAXTmiT. 

The  funds  provided  In  tho  dotuioncy  appropriation  not  of  Marcli  1,  1021.  41 
Stat.,  1174,  for  tlie  eiuploynient  of  temporary  clerks  in  the  Post  Office 
Depaitmoit  to  exiwdlte  the  payment  of  indemnity  deime  tor  injury  or  loes 
of  pieces  of  domestic  registered  matter,  Hunued,  and  collect-on-delivevy 
mail,  bearing  on  the  fiscal  year  1920,  were  intended  to  be  available  until 
expeuded  or  required  by  law  to  be  covered  Into  tlio  surplus  fund,  therefore, 
the  unoxponded  balance  thereof  will  remain  avail:il)lr-  for  a  reasonal)lo  time 
aft«>r  June  30,  19l:i.  if  it  has  been  impossible  to  dispose  of  the  accumulated 
1020  claims  by  that  date. 

ComptroUex  Warwick  to  the  Fostmaster  Oeneral,  Jane  81,  1881: 

I  have  your  letter  of  June  17,  requesting  decision  whether  any" 
part  of  the  unexpended  balance  of  tlie  sum  of  $15,000  provided  in 
the  deficiency  appropriation  act  of  March  1, 1921,  41  Stat.,  1174,  for 
the  employment  of  temporary  clerks  to  expedite  the  payment  of 
indemnity  claims  l)e:iring  on  the  fiscal  year  1920  will  be  available  for 
the  employment  of  such  clerks  after  June  30, 1921. 
The  provision  in  question  reads: 

"For  payment  of  limited  indemnity  for  the  injury  or  loss  of  pieces 
of  domestic  registered  matter,  insured,  and  collect-on-delivery  mail, 
fiscal  year  1020^  $l,ii,5^),000 :  Provi<Je<K  That  the  Postmaster  deneral 
is  authorized  to  c.\j)i'iul  not  ex('ee(lin«r  $15,000  of  this  sum  for  tlie 
purpose  of  employing  temporary  clerks  at  not  exceeding  $1,240  each 
per  annum,  including  bonus,  for  such  periods  as  may  be  necessary 
to  expedite  the  payment  of  indenmity  claims  bearing  on  the  fiscal 
year  1920." 

This  appropriation  of  $1,250,000  was  made  to  supplement  the 
aj)r)r()priation  of  $1,600,000  made  in  the  regular  annual  postal  service 
ap])ropriation  act  of  February  28, 1919,  40  Stat.,  1196.  An  ai)pro- 
priation  of  $3,000,000  was  made  in  the  postal  service  appropriation 
act  for  the  fiscal  year  1921,  act  of  April  24,  1920,  41  Stat.,  581,  for 
the  payment  of  limited  indenmity  for  the  injury  or  loss  of  pieces  of 
domestic  registered  matter,  insured,  and  collect-on-delivery  mail, 
with  a  proviso  as  follows: 

"That  hereafter  the  rustmuster  General  may,  under  such  rules  and 
regulations  as  he  shall  prescribe,  authorize  pocimasters  to  nay  limited 
indemnity  claims  on  insured  and  collect-on-delivery  mail.'^ 

It  is  evident,  I  think,  that  the  appropriation  made  in  the  act  of 
March  1,  1921,  was  intended  to  be  available  until  expended,  or  re- 
quired by  law  to  be  covered  into  the  surplus  fund,  for  the  payment  of 
indemnity  claims  which  accrued  during  the  fiscal  year  1920,  and  that 
so  iiiiK  h  thereof  as  might  be  necessary  not  to  exceed  $15,000  was  to 
be  used  in  the  employment  of  temporary  clerks  to  expedite  such 
paymeiit.s.  The  temponiry  clerks  thus  provided  for  were  intended 
to  augment,  not  Lo  buppiant,  the  regular  force  engaged  on  the  work 
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pertaining:  to  such  claims  and  it  was  contt'iiiplated  no  doubt  that  as 
lar^e  a  force  of  temporary  clerks  as  could  be  employed  and  utilized 
would  be  eri<,Mire(l  to  effect  payment  of  thes<'  claims  in  the  shortest 
possible  time.  If  that  course  has  been  pursued  and  it  is  imj)ossible 
to  dispose  of  the  accumulated  1920  claims  by  June  30,  1921.  the  use 
of  the  unexpended  balance  of  the  sum  of  $15,000  to  continue  employ- 
ment of  temporary  clerks  for  a  reasonable  time  after  June  30,  1921, 
will  be  authorized. 


WA&  BUX  OOXPBHSATIOH  AHD  8IX  X0VTH8'  9BATH  aRATUXTT. 

War  risk  compensiitldii  may  be  paid  to  otherwise  ((uniu'iisahlc  heiiettc-iarieK  of 
persons  who  die  iu  active  service  in  the  llcgular  Army,  liegulur  Navy,  or 
Begular  Bfarlne  Corps  In  addition  to  the  gratuity  of  six  months*  pay  al- 
lowed  to  dertgnated  ben^ciaries  of  sudi  persons  by  the  act  of  Decembtf 
17, 1919,  41  Stat.  867,  for  the  Army,  and  by  the  act  of  Jane  4, 1920,  41  Stat, 
8SS4,  for  the  Navy  and  Marine  Corpf?,  upon  official  notice  of  death  from 
wounds  or  disease  not  the  resuit  of  their  own  misconduct 

Comptroller  Warwlok  to  the  Beoretary  of  the  Treatuiy,  7wie  tl,  IfSl: 

I  have  your  letter  of  June  8, 1921,  requesting  decision  whether  war 
risk  compensation  may  be  paid  to  otherwise  compensable  beno- 
ficiaries  of  persons  who  die  in  active  service  in  the  Kegular  Army, 
Begular  Navy,  or  Begular  Marine  Corps,  in  addition  to  the  gra- 
tuity of  six  months'  pay  allowed  to  designated  beneficiaries  of  such 
persons  by  the  act  of  December  17, 1919, 41  Stat.,  367,  for  the  Army, 
and  the  act  of  June  4, 1920, 41  Stat.,  824,  for  the  Navy  and  Marine 
Corps. 

Statutes  allowing  similar  gratuities  for  death  in  the  service  were 
in  force  at  the  time  the  war  risk  act  of  October  6, 1917, 40  Stat,  898, 
was  enacted.  Section  812  of  the  said  act  provides — 

"That  compensation  under  this  article  shall  not  be  paid  while  the 
person  is  in  receipt  of  service  or  retirement  pay.  The  laws  provid- 
-  ing  for  gratuities  or  pa3^ent8  in  the  event  of  death  in  the  service 
aim  existing  pension  laws  shall  not  be  applicable  after  the  enact- 
ment of  this  amendment  to  persons  now  in  or  hereafter  enterin<T  the 
military  or  nav:il  service,  or  to  tlieir  widows,  rhil<lren,  or  their  de- 
pendents, except  in  so  far  as  rights  under  any  such  law  shall  have 
heretofore  accrued." 

Thus  for  any  deatli  occurinfr  in  the  service  after  tlie  ap]M-<iv:il  of 
that  act  the  comi)ensation  i^rovided  by  thi*  act  was  made  payal»le 
to  the  exclusion  of  any  death  <rratuity  allowed  by  any  hiw  then  in 
force.  Section  ^^01  of  the  act  specifies  the  compensation  which  shall 
be  paid  under  the  act  to  certain  named  Iwneficiaries  of  a  person  who 
dies  from  disease  or  injury  contracted  or  sustained  in  line  of  duty  and 
in  active  service. 
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Section  10  of  the  act  of  December  24,  1919,  41  Stat.,  372,  amends 
section  301  of  the  war  risk  insurance  act  as  follows: 

"  That  section  301  of  the  War  Risk  Insurance  Act,  as  amended, 
shall  be  deemed  to  be  in  effect  as  of  April  6,  1917:  Provided,  how- 
ever,  That  before  compensation  thereunder  shaU  be  paid  there  diall 
first  be  deducted  from  said  sum  so  to  be  paid  the  amount  of  any  pay- 
ments such  person  may  have  received  by  way  of  gratuities  or  pay- 
ments under  pension  hnvs  in  force  and  existence  between  April  6, 
1917,  and  October  G,  lUi7." 

'  This  amendment  extended  the  benefit  of  the  compensation  pro- 
vision  of  the  law  to  beneficiaries  of  soldiers  who  had  died  in  the 
service  between  April  6  and  October  6,  1917,  and  provided  as  to  all 
such  beneficiaries  that  any  gratuity  which  they  had  received  under 
the  former  gratuity  laws  which  were  in  force  between  April  G  and 
October  6  should  be  (ieducted  from  any  compensation  allowed  to 
them  under  the  amendment.  The  amendment  does  not  require,  either 
in  express  terms  or  by  fair  implication,  that  gratuities  given  by 
later  laws  not  in  force  between  the  two  dates  named  shall  also  be 
deducted. 

While  the  general  policy  of  the  law  is  against  receipt  by  one  per^ 
son  of  more  than  one  pension  or  other  gratuity  in  the  nature  of  a 
pension  running  concurrently  for  any  period  of  time,  I  do  not  un- 
derstand that  that  policy  has  extended  to  receipt  of  a  gratuity,  pay- 
able in  one  lump  sum  and  specifically  allowed  by  law,  in  addition 
to  a  pension,  or  that  election  between  the  death  gratuity  and  pension 
allowed  by  former  gratuity  and  pension  laws  has  ever  been  exacted 
in  the  construction  and  administration  of  those  laws.  I  see  no  reason 
why  that  general  policy  should  demand  an  election  between  war  risk 
compensation  which  is  a  substitute  for  the  former  pension  and  the 
sunilar  death  gratuity  allowed  by  the  laws  now  in  force. 

The  letter  of  the  law  does  not  require  an  election  between  the  two, 
or  deduction  from  compensation  of  the  amouht  of  the  gratuity  al- 
lowed by  the  later  special  laws. ,  I  think  the  spirit  and  intent  of  the 
law  as  it  now  stands  is  that  both  shall  be  paid.  During  the  war 
emergency  and  probably  because  of  temporary  war-time  conditions 
of  service  the  death  gratuity  was  suspended.  Upon  the  approaching 
return  to  a  permanent  peace-time  footing  the  gratuity  has  been  re- 
Tived  for  the  permanent  regular  establishment. 

Yon  are  advised  accordingly  that  compensation  may  be  paid  to 
otherwise  compensable  beneficiaries  notwithstanding  they  may  also 
have  received  the  death  gratuity  from  the  Army,  Navy,  or  Marine 
Corps,  and  without  deduction  on  account  of  any  such  gratuity. 
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BBVOATIOH. 

Funds  mude  up  of  gifU  and  donations  to  the  Federal  Board  for  Vocational 
Edncatton  from  either  iniblic  or  private  soorces,  which  are  autliorlaed  by 
the  act  of  June  27,  1818,  40  StaL,  019,  to  be  received  and  paid  into  tlie 
Treasury  of  the  United  States,  may  1>e  need  by  the  board  only  for  the  pur- 
pose of  supplementing  the  n'jnilar  appropriations  of  the  board  for  voca- 
tiooal  rehabilitation  and  may  not  ho  used  for  payment  of  any  expense 
which  is  not  legally  payable  from  the  regular  appropriations. 

Beolsion  by  Comptroller  Warwiidc,  June  22,  1921 : 

The  Auditor  for  the  State  and  Other  Departments  submitted  for 
approval,  disapproval,  or  modification,  his  decision  of  June  8, 1921, 
to  the  effect  that  the  permanent  fund  made  up  of  gifts  and  dcmations 
to  the  Federal  Board  for  Vocational  Education  may  lawfully  be 
used  by  the  board  only  for  the  purpose  of  supplementbig  the  regular 
appropriations  of  the  board  for  vocational  rehabilitation,  and  may 
not  be  used  for  payment  of  any  expense  which  is  not  legally  payable 
fnnn  the  said  regular  appropriation. 

Section  7  of  the  act  of  June  27, 1918, 40  Stat.,  619,  authorizes  and 
empowers  the  board  to  receive  such  gifts  and  donations  from  either 
public  or  private  sources  as  may  be  offered  unconditionally,  and  pro- 
vides that  all  moneys  so  received  as  gifts  or  donations  shall  be  paid 
into  the  Treasury  of  the  United  States  and  shall  constitute  a  per- 
manent fund  to  be  used  under  the  direction  of  the  board  in  connec- 
tion with  a]Dpi  opriations  made  by  that  act  and  subsequent  appropria- 
tion acts  to  defray  the  expenses  of  providing  and  maintaining  courses 
of  vocational  rehabilitation. 

This  appropriation  in  effect  sets  apart  and  appropriates  all  such 
gifts  and  donations  for  the  same  purpoaes  and  expenditures  as  those 
provided  for  by  the  regular  appropriations  of  the  board,  and  with 
the  same  legal  limitations  and  restrictions.  The  auditor's  dedsion  is 
accordingly  approved.. 


PBOMOnOH  OV  V08TAL  UDIOTBBS. 

Under  provisions  of  the  act  of  June  5,  1920,  41  Stat.,  1041),  as  amended  by  the 
act  of  March  1,  1921,  41  Stat,  1161,  authorizing  promotion  of  derka  in 
firat  and  aecond  daaa  poat  ofBoea  and  letter  carriers  Is  the  City  Delivery 
Service,  according  to  tho  length  of  service,  allowing  credit  for  miUtair, 

marine,  and  naval  service  during  the  World  War,  tlie  promotions  nre  not 
<U>li(Mi(li'iit  upon  selection  or  the  dcteriuinat ion  of  the  rclativ(>  mt-rits  of 
the  qualiiuations  of  the  different  employees,  but  are  automuiic  at  the 
time  an  employee  has  had  the  required  period  of  satisfactory  service  when 
the  promotion  becomes  vested  and  can  not  be  defeated  by  delay  or  mis- 
calculation on  the  part  of  officers  or  employees  whose  doty  it  is  to  ascer. 
tain  the  date  on  which  the  promotion  becomes  effective  under  the  law. 
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Comptroller  Warwick  to  the  Postmaster  General,  June  22,  1921: 

I  have  your  letter  of  June  16  requesting  decision  of  a  question 
presented  as  follows : 

"The  act  to  reclassify  postmasters  and  employees  of  the  Postal 
Seryice  and  readjust  their  salaries  and  compensation  on  an  equitable 
basis^pproved  J  une  5,  1920,  provides : 

^ '  That  clerks  in  first  and  second  class  post  offices  and  letter  ear- 
riers  in  the  City  Delivery  Service  shall' be  divided  into  five  grades, 
as  follows:  First  f^rude — salary,  $1,400;  second  grade — salary,  $1,500; 
third  grade — salary,  ^r^l.GOO;  fourth  grade — salary,  $1,700;  fifth 
grade — salary,  $1,800:  l'r<»rhlr</.  That  in  the  readjustment  of  grades 
for  clerks  at  lirst  and  second  class  post  ollices  and  letter  carriers  in  the 
City  Deliverer  Service  to  conform  to  the  grades  herein  provided, 
grade  1  shall  include  the  present  grade  1,  ||rrade  2  shall  include  pres- 
ent grade  2,  grade  3  shall  include  present  grade  S,  grade  4  shall  in- 
clude present  grade  4,  and  grade  5  shall  include  y^resent  grades  5  and 
6:  *  *  *  And  pr(/rldt!d  furfhcr^  That  clerks  in  first  and  second 
class  post  offices  and  letter  carriers  in  the  City  Delivery  Service  shall 
be  promoted  successively  after  one  year's  satisfactory  service  in  each 
grade  to  the  next  higher  grade  until  they  reach  the  fifth  grade. 
All  promotions  shall  be  made  at  the  beginning  of  the  quarter  fol- 
lowing one  year's  satisfactory  service  in  the  grade.' 

"This  act  also  provides: 

"'That  hereafter  substitute  clerks  in  first  and  second-class  post 
offices  and  substitute' letter  carriers  in  liie  City  Delivei*y  Service  when 
appointed  regular  clerks  or  carriers  shall  have  credit  for  actual  time 
served  on  a  hasis  of  one  year  for  each  tliree  hundred  and  six  days  of 
eight  hours  served  as  suhstitute,  and  appointed  to  the  grade  to  which 
such  clerk  or  carrier  AVfjuld  liave  progressed  had  his  original  appoint- 
ment as  substitute  been  to  grade  one.' 

"This  provision  was  amended  in  the  act  of  March  1,  1921,  making 
appropriations  for  the  service  of  the  Post  Office  Department  for  the 
fiscalyear  ending  June  30, 1922,  and  for  other  purposes,  as  follows: 

"*That  postal  employees  and  substitute  postal  employees  who 
served  in  the  military,  nuirine  or  naval  service  of  the  Ignited  States 
during  tlie  World  War  and  have  not  renf  he<l  the  maximum  grade  of 
salary  shall  receive  credit  for  all  time  served  in  tlie  military,  marine 
or  naval  service  on  the  basis  of  one  day  s  credit  of  eight  hours  in  the 
Postal  Service  for  each  day  served  in  the  military,  marine  or  naval 
service  and  be  promoted  to  the  grade  to  which  such  postal  emj^loyee 
or  substitute  postal  employee  would  have  progressed  nad  his  original 
appointment  as  substitute  lieen  to  grade  one.  The  provisions  herein 
shall  be  effective  as  of  date  of  passage  of  the  original  act  of  June  5, 
1920.' 

"Under  dates  of  July  6,  1920,  November  4,  1920,  April  12,  1921, 
and  May  0,  1021,  your  office  rendered  decisions  on  these  provisions. 

HoweveV,  in  the  application  of  the  provisions  in  regard  to  credit  for 
substitute  service,  it  is  found  that  the  eligilulity  of  employees  for 
promotion  is  sometimes  overlooked,  or  that  an  error  is  ma<le  in  com- 
puting salary  to  n  liich  they  are  entitled  upon  advancement  to  regular 
positions.  With  the  further  complicati<jn  of  credit  for  military 
service  and  additional  credit  for  previous  substitute  service,  it  is 
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anticipated  that  oversights  and  errors  in  oomputation  on  the  part 
of  postmasters  will  be  inevitably  more  frequent.  It  seems  that  it 
would  be  a  manifest  injustice  to  employees  to  deny  them  promotion 

through  no  fault  of  their  own,  but  simply  through  error  or  over- 
sight on  the  })nrt  of  the  postmaster  in  determining  the  date  of  eligi- 
bility for  promotion. 

In  the  light  of  previous  decisions,  however,  the  department  feels 
there  is  some  doubt  as  to  its  authority  to  make  retroactive  appoint- 
ment or  promotion,  correcting  the  salary  to  which  an  employee 
should  have  been  appointed  or  promoted.  I  have,  therefore,  to  re-  . 
quest  that  you  advise  me  whether  the  department  may  make  such  re- 
troactive promotion  or  appointment,  accepting  in  the  case  of  promo- 
tion, certification  from  the  postmaster  that  the  services  of  the  em- 
ployee concerned  have  been  entirely  satisfactory  and  that  the  faUnre 
to  recommend  promotion,  when  due,  was  solely  the  result  of  error  in 
determining  his  eligibility.*' 

The  promotions  referred  to  are  not  dependent  upon  selection  or 
the  determination  of  tiie  relative  merits  or  qualifications  of  different 
employees.  They  are  automatic.  When  an  employee  has  had  the 
required  period  of  satisfactory  service  his  right  to  the  promotion 
authorized  by  law  becomes  vested  and  can  not  be  defeated  by  any 
delay  or  miscalcylation  on  the  part  of  officers  or  employees  whose 
duty  it  is  to  ascertain  the  date  on  whidi  the  promotion  becomes 
effective  under  the  law. 

The  question  submitted  is  answered  in  the  affirmative. 


AOOomraniG— MovEYs  bbobivxb  vbox  nTEAMsaa  ooxvisns  vom 

XBDICZHBa  FUMUBHIP  AXmS. 

When  disbursing  officers  of  the  Qov^nment  receive  funds  from  steamship  or 
transportatioii  companies  on  account  of  the  cost  of  medtdnee  femlahed  at 
Government  expense  to  rejected  aUen  immigrants  as  part  of  the  cost  of 
their  maintenance  on  land  while  waiting  to  bp  sent  back  to  the  country 

from  which  they  camo.  which  cost  is  required  to  be  borne  by  the  owner 
or  owners  of  the  vessel  on  which  they  came,  the  refunds  should  be  treated 
as  a  reinibursement  of  the  appropriation  and  not  as  a  miscellaneous  receipt 
and  Shonld  be  covered  back  to  the  credit  of  the  appropriation  accordini^. 

Comptroller  Warwick  to  the  Secretary  of  the  Treasury,  June  22,  1921: 

I  have  your  letter  of  June  3,  1921,  requesting  an  expresi^ion  of 
my  views  as  to  the  proper  disposition  of  the  proceeds  of  an  official 
check  of  the  disbursin<]j  clerk  of  the  Depailment  of  Labor  for  $187.33 
drawn  to  the  order  of  the  Treasurer  of  tlie  Ignited  States  und  repre- 
sentingf  moneys  received  by  the  disbursin*r  clerk  from  --teamship  or 
transportation  companies  on  account  of  the  cost  of  medicines  fur- 
nished to  deceased  aliens. 

The  farts  are  not  fully  and  clearly  stated  but  I  understand  that 
the  cost  of  these  medicines  is  part  of  the  cost  of  maintenance  of  the 
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aliens  on  land  while  waiting  to  be  sent  back  to  the  oonntry  from 
which  they  came,  which  cost  is  required  by  law  to  be  borne  by  the 
owner  or  owners  of  the  vessel  on  which  they  came.  Section  18,  act 
of  February  5,  1917,  39  Stat.,  887. 

It  may  be  that  as  a  matter  of  practical  administration  it  is  neces- 
sary that  such  expenses  as  these  shall  be  paid  in  the  first  instance 
by  the  United  States  from  the  appropriation  for  ^Expenses  of 
regulating  immigration,"  but  the  law  provides  that  the  expense  shall 
be  borne  by  the  vessel  owners  and  not  by  the  appropriation.  There- 
fore when  the  owners  refimd  the  money  which  the  GK>vemment  has 
thus  pnid,  the  refund  should  be  treated  as  a  reimbursement  of  the 
appropriation  and  not  as  a  miscellaneous  receipt,  and  should  be 
covered  back  to  the  credit  of  the  appropriation  accordingly. 


BM7L0YEES'  COMPENSATION  AND  ALLOWANCE  P0&  VOCATIONAL  EDU- 
CATION. 

Ill  view  of  the  provision  in  the  employoos'  ronipensation  net  of  S»^ptf^mbor  7, 
1916,  .'i9  Stat..  743,  that  ns  Ion;;  as  an  oniphtyco  is  in  receipt  of  compensa- 
tion for  disability  under  the  act,  **  he  sliall  not  receive  from  the  United 
States  any  salary-,  pay,  or  rennineratloD  wbatsoever,"  there  is  oo  authority 
to  pay  an  employee  any  compensation  in  pursnance  of  that  act  so  long  as 
he  is  in  receipt  of  a  vocational  training  allowance  nnder  proTisIons  of  the 
▼ocatlonal  rehabilitation  act 

Comptroller  Warwiek  to  the  ehainnam  VUted  States  Smployees'  Compeasatloa 
Ooaualssioa,  Jvae  88,  1981: 

I  have  received  your  letter  of  June  8,  1921,  requesting  decision 
whether  the  training  allowance,  paid  by  the  Federal  Board  for 
Vocational  Education,  is  a  pension  within  the  meaning  of  section  7 
of  the  compensation  act;  and,  if  so,  are  there  any  provisions  in  the 
vocational  training  act  which  would  prevent  payments  of  compensa- 
tion being  made  by  this  commission  covering  the  same  period  for 
which  a  training  allowance  is  made  by  the  Vocational  Board  f  " 
The  compensation  act  of  September  7, 1916, 89  Stat,  743,  provides: 

"  That  as  long  as  the  employee  is  in  receipt  of  compensation  under 
this  act,  or,  if  he  has  been  pai4  a  lump  sum  in  commutation  of  install- 
ment payments,  until  the  expiration  of  the  period  during  which  such 
installment  payments  would  liave  continued,  he  shall  not  receive 
from  the  T^uitefl  States  any  salary,  pay,  or  remuneration  whatsoover 
except  in  return  for  services  actually  performed,  and  except  pen- 
sions for  service  in  the  Army  or  Navy  of  the  Ignited  Stutes.*' 

The  question  is  asked  in  connection  with  an  employee  of  the  Post 
Onice  Department  having  received  injuries  wliich  tlie  coinniission  has 
determined  were  in  performance  of  his  duty  and  that  he  is  entitled 
to  compensation  for  the  ])eriod  during  which  he  wai>  dibubied,  in  ac- 
68003°— 21— VOL  27  68 
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cordance  with  the  provisions  of  said  section  7,  but  that  it  appears  he 
is  receiving  an  allowance  of  $135  per  month  under  the  vocatioiial 
rehabilitation  act  of  June  27, 1918,  40  Stat.,  618,  as  amended. 

The  latter  allowanoe  is  in  the  nature  of  maintenance  and  support 
while  undergoing  vocational  training.  The  compensation  provided 
by  the  act  of  1916  for  a  disabled  civilian  employee  is  apparently  in 
lieu  of  the  compensation  which  the  employee  was  receiving  and  be- 
cause of  the  disability  is  unable  to  earn.  In  connection  therewith  it 
is  specifically  directed  that  **he  shall  not  receive  from  the  United 
States  any  salary,  pay,  or  remuneration  whatsoever." 

This  is  sufficient  to  preclude  the  employee  from  being  paid  any* 
thing  in  pursuance  of  that  act  so  long  as  the  employee  is  receiving  & 
vocational  training  allowance. 

I  may  add  it  is  not  clear  how  an  employee  under  vocational  train- 
ing can  also  at  the  same  time  be  in  an  earning  capacity  in  a  position 
under  the  United  States.  The  vocational  training  authorized  would 
apparently  be  prolonged  or  otherwise  affected  by  the  time  given  to 
sndh  employment,  and  thus  the  expense  to  the  United  States  for  the 
vocational  training  increased.  It  would  seem  that  if  the  United 
States  is  providing  for  the  person  through  the  vocational  train- 
ing, its  obligation  in  connection  therewith  is  discharged.  How- 
ever, these  are  matters  that,  for  the  present  ait  least,  are  for  the 
consideration  of  those  charged  with  the  administrative  duties  under 
the  act  I  am  unable  to  see  any  authority  which  would  authorise  the 
payment  of  injury  compensation  while  at  the  same  time  reonving  » 
vocational  training.  The  employee  is  presumed  to  be  taken  care  of 
the  United  States  by  reason  of  his  vocational  allowance. 


LAITB-OBAHT  DXBir0TI0V»-8T&AMUBB8. 

Ltod-grant  dedDctions  are  applicable  to  transportation  fnmUhed  a  **  atrag^er,* 
which  is  a  term  applied  to  an  enlisted  man  who  is  absent  turn  his  station 
or  post  of,  duty  withoat  proper  authority  for  a  period  not  ezoeedinc  10 
days  where  there  is  a  probability  that  he  wiU  return  to  duty. 

Anittaat  Oomptroll'er  Voroo  to  Ueut.  8.  9.  Phillips,  United  States  Kailne 
Corps,  7ame  SS,  IMl: 

I  have  your  letter  of  June  7,  1921,  indosmg  bill  submitted  to 
you  for  payment  in  the  amount  of  $26.06  in  favor  of  the  Southern 
Pacific  Co.,  covering  transportation  furnished  a  straggler"  from 
Portland,  Oreg.,  to  North  Vallejo,  Oalif.,  on  transportation  request 
No.  M-138651,  dated  March  14,  1921.  Decision  is  requested  as  to 
whether  payment  should  be  made  at  the  full  tariff  fare  or  at  the  net 
military  fare  with  usual  land-grant  deduction. 

It  appears  that  the  term  straggler"  is  applied  to  an  enlisted 
man  who  is  absent  from  his  station  or  post  of  duty  without  proper 
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authority  for  a  period  not  exceedincr  10  days  and  where  there  is  a 
probability  that  ho  will  return  to  duty. 

It  appears  to  have  been  contended  by  the  carriers  that  a  "stran;- 
^ler"  is  in  dhe  same  status  as  an  enlisted  man  on  furlou<rh  or  leave 
and  traveliujor  at  his  own  expense,  and,  therefore,  beinrr  in  the  same 
status  as  a  furloufjhed  soldier,  the  payment  for  his  trans})()rtation  is 
not  subject  to  land-fjrant  deduction,  in  accordance  with  the  decision 
of  the  Supreme  Court  of  the  United  States  in  the  case  of  the  United 
SiMes  V.  Union  Pacific  Railroad  Company^  March  31,  1919,  249 
U.  S.,  354. 

As  indicated  above,  a  straggler  is  an  enlisted  man,  but  his  status 
with  reference  to  transportation  is  clearly  distinguishable  from  that 
of  a  furloughed  soldier  and  therefore  said  decision  of  the  Supreme 
Court,  In  regard  to  the  transportation  of  furloughed  soldiers,  is  not 
applicable  to  his  case.  The  straggler  being  one  of  the  troops  of  the 
United  States,  the  transportation  of  whom  is  required  by  the  United 
States,  the  pa^^ent  for  such  transportation  is  subject  to  deduction 
on  account  of  land  grant  as  required  by  the  land-grant  laws. 


T&A1ISFE&  Of  ENLISISn  M£N  FROM  NAVAL  BESE&YE  EO&CE  10  EEGU- 

LAR  NAVY. 

While  tlio  provlsi.tn  of  tbe  net  of  July  11.  lUll),  41  .*<taL,  130,  authorfzlnfr  trnns- 
fer  of  enrolled  men  of  Uio  Na\iil  Hfsorve  Force  who  have  p€rfornio<l  a<'tive 
duty  during  the  war  to  the  Keguiur  Navy  to  serve  the  unexpired  period  of 
their  enrollment,  applies  <Hily  to  reservists  who  had  the  statas  of  "  enrolled 
men  '*  at  the  time  of  the  paaeage  of  the  law,  as  held  in  27  Oomp.  Dec  848, 
the  acGoonting  ofiloers  of  the  United  States  will  not  question  the  status,  so 
far  as  regular  pay  and  allovvanees  are  concerned,  of  those  enlisted  men  who 
entere<l  the  Re^rnlar  Navy  under  a  misapprehension  of  the  law  by  attempted 
transfer  from  an  enrollment  In  the  Naval  Reserve  Force  comniencinK  after 
July  11,  1919,  a!j  it  was  the  intent  both  of  the  men  and  the  recruiting  ofhecrs 
to  enter  Into  a  contract  of  enlistment  for  service  In  the  Regnlar  Navy. 

Comptroller  Warwick  to  the  Secretary  of  the  Nary,  June  23,  1921: 

I  received  your  letter  of  May  18, 1921,  requesting  a  reconsideration 
of  decision  of  March  29.  11)21,  27  Comp.  Dec,  S4.'^.  by  which  was 
approved  the  decision  of  the  Auditor  for  the  Navy  Department,  that 
the  act  of  July  11,  1919,  41  Stat.,  139  (authorizing  the  transfer  of 
members  of  the  Naval  Reserve  Force  in  enlisted  ratings,  having  not 
less  than  one  year  to  serve  in  their  enrollments,  to  the  Regular  Navy 
to  serve  the  unexpired  portion  of  their  enrollments),  authorized  the 
transfer  only  of  members  of  the  Naval  Keserye  Force  serving  in  cur- 
rent emoUments  on  July  11,  1919. 

Ton  inform  me  that  the  Navy  Department  construed  the  act  as 
authority  to  transfer  from  the  Naval  Reserve  Force  to  the  Regular 
Nftvy  any  member  who  had  at  least  one  year  to  serve  in  his  enroU- 
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merit  at  tlie  time  of  transfer;  that  to  encuuraijc  members  of  the  Naval 
Keserve  Force  to  transfer,  the  departnieiit  held  out  as  an  inducement 
the  fact  that  the  hiw  authorized  substantial  fjratuitie.s  on  such  trans- 
fers and  that  many  niendjers  of  the  Naval  Keserve  Force  who  enrolled 
therein  sul>sequent  to  July  11,  191i>,  took  advantage  of  the  olfer  and 
that  they  have  been  paid  the  gratuity;  and  that  the  construction 
given  by  the  department  c]i:nt,'ed  with  the  duty  of  administering  the 
law,  that  construction  being  within  the  specitic  language  of  the 
statute,  should  be  given  consideration  by  the  accounting  oflicers. 

1  lind  in  the  act  of  duly  11,  1919,  immediately  preceding  and  fol- 
lowing the  j)rovision  in  question  other  provisions  clearly  designed  l)y 
the  language  used  to  aid  the  Navy,  during  the  period  of  deni(»biliza- 
tion  then  confronting  it.  in  maintaining  a  sutiicient  personnel  to  con- 
duct tlie  oi)erations  then  devolving  upon  it.  These  other  pnuvisions 
include  the  authority,  on  })age  188,  to  continue  on  active  duty  with 
their  consent  such  number  of  the  reserve  in  enlisted  ratings  as  might 
be  necessary  to  maintain  the  total  authorized  strength  of  the  Navy; 
the  provision  on  page  189  for  changing  the  period  of  enlistment  of 
men  in  the  Regular  Navy  entered  into  during  the  periixl  Fobi  uary  3, 
1917,  to  November  11,  101s,  for  four  years,  to  enlistments  for  the 
duration  of  the  war,  and  upon  discharge  from  such  enlistment  and 
their  rcenlistment  within  four  montlis  granting  to  such  duration  of 
the  war  men  the  benefits  of  gratuity  pay  provided  by  exi>ting  law 
for  reenlistments;  and  the  provision,  on  pages  139  and  140,  for  ex- 
tension of  enlistments  of  men  who  changed  their  enlistments  to  for 
the  duration  of  the  war  with  all  the  benefits  that  accrue  to  enlisted 
men  who  extend  their  enlistments  after  serving  a  four-year  enlist- 
ment. 

The  construction  placed  upon  the  provision  by  the  Navy  Depart- 
ment operates  by  indirection  to  authorize  a  bounty  or  bonus  for  ordi* 
nary  enlistment  in  the  Navy.  One  of  the  cases  under  consideration 
in  the  decision  referred  to  was  of  a  naval  reservist  who  had  had  war 
service  and  had  been  discharged  from  the  Naval  Reserve  Force,  who 
reenroUed  on  May  13,  1920,  for  four  years  and  was  on  the  same  date 
transferred  to  the  Regular  Navy  to  serve  the  unexpired  period  of 
his  enrollment; "  that  is,  to  serve  the  entire  four  years  of  his  en- 
rollment. 

It  has  been  the  uniform  policy  of  Congress  in  authorizing  a  bounty 
for  enlistments  in  the  military  services  to  do  so  in  plain  terms,  so 
that  all  who  enlist  under  th(>  prescribed  conditions  shall  receive  the 
same  benefits.  I  can  not  believe  that  it  was  the  intent  or  purpose  of 
the  provision  now  under  consideration  to  provide  a  bounty  or  gra- 
tuity in  such  an  indirect  way  that  two  men  of  like  former  service 
might  enlist  in  the  Navy  on  the  same  day  for  the  same  period  of 
service  and  one  of  them,  being  well  advised,  would  enlist  in  the  re- 
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serve  and  on  the  same  day  V)e  transferred  to  the  Reprnlar  Navy, 
thereby  l)e(  omin^  entitled  to  the  bounty,  whereas  the  other  one  by 
enlistin<;  directly  in  the  Kefrular  Navy  would  not  be  so  entitled. 
Siu'h  a  condition  would  be  possible  under  the  construction  con- 
tended for  by  you. 

When  a  provision  of  law  makinf^such  a  situation  possible  is  found, 
anionfr  othci-  })r()visions  of  a  temporary  nature  in  the  same  act,  de- 
si<rned  to  rclicNc  a  temporary  condition  in  the  naval  service,  and 
that  j)ro\  ision  also  can  have  a  construction  to  aid  in  the  relief  of  the 
temporary  conditions  without  doing  violence  to  its  plain  language,  a 
const luction  placing  a  premium  on  subterfuge  and  indirection  and 
contrary  to  the  entire  liistory  of  legislation  on  the  subject  of  bounty 
for  reenlistment  in  the  military  services  is  clearly  not  warranted. 
The  construction  heretofore  placed  upon  the  statute  by  this  office^  is, 
in  my  opinion,  correct  and  must  be  adhered  to. 

Your  suggestion  that  the  status  of  these  men  in  the  Kegular  Navy 
is  placed  in  question  by  this  decision  is  not  one  for  my  determiniition, 
except  in  so  far  as  it  may  relate  to  questions  of  pay  and  allowances. 
So  far  as  pay  and  allowances  are  concerned  tlie  status  of  these  en- 
listed men  who  entered  the  Kegular  Navy  by  attempted  transfer 
from  an  enrollment  in  the  Naval  Reserve  Force  commencing  after 
July  11, 1919,  will  not  be  questioned  by  the  accounting  officers,  as  in 
all  such  cases  it  was  the  intent,  both  of  the  men  and  of  the  recruiting 
officers,  to  enter  into  a  contract  of  enlistment  for  service  in  the 
Begular  Navy  (such  an  enlistment  is  sufficiently  established  by  the 
wearing  of  Uie  uniform,  the  performance  of  appropriate  duties  in 
the  naval  service,  and  the  acceptance  of  pay  and  allowances) ,  and  this 
intent  of  the  parties  can  not  generally  be  defeated  by  the  objection 
that  an  illegal  method  was  adopted  designed  to  secure  greater 
benefits  to  the  person  enlisting. 

As  to  improper  payments  that  may  have  been  made  under  the 
Xavy  Department's  construction  of  the  act,  if  the  overpayments  can 
not  be  checked  against  the  men  to  whom  they  have  been  made,  I 
can  suggest  no  relief  other  than  such  as  may  be  obtained  through 
additional  legislation. 


DKILL  PAT— HATIOHAL  OVABD. 

In  counting  the  24  drills  requlnM)  to  be  utteiuled  duririj,'  the  calemlnr  year  1020 
iu  order  to  eiititk'  an  eniistt'd  man  of  the  National  Guard  to  drill  pay  for 
the  first  half  of  that  year,  all  the  drills  he  attended  in  the  last  half  of  that 
year  should  be  counted  regardlen  of  the  ftict  that,  under  provisions  of  the 
act  of  June  4»  1920,  41  Stat,  784,  efltetlTe  fkrom  July  1, 1920,  changing  the 
basis  for  payment  of  drill  pay,  he  did  not  rt-celve  and  was  not  entitled 
to  receive  drill  pay  for  all  the  drills  attended  during  the  last  half  of 
that  year. 
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Assittamt  OomptroUer  Yane  to  the  teeretaiy  of  Ww,  Svmt  SB,  IMl: 

I  have  your  letter  of  June  18, 1921,  as  follows : 

^  Herewith  is  a  file  of  correspondence,  including  supplemental  pay 
roll  of  Company  B,  4th  Infantry,  Kanms  National  ijruard,  bearing 
the  names  of  certain  men  who  have  not  been  paid  for  drills  in  the 
first  semiannual  period,  for  the  reason  that  they  attended  leas  than 
24  drills  Januarv  1  to  June  30.  1920. 

"  The  pay  roil  shows  that  these  men  attended  at  least  24  drills 
during  the  entire  year,  but  that  if  onl^  the  drills  for  which  qualiiieU 
for  pay  in  the  second  semiannual  period  are  to  be  counted  as  drills 
attended  for  pay  purposes  in  the  first  semiannual  period,  they  did 
not  attend  the  necessary  number  of  qualified  drills  to  be  entitled  to 
Fpreive  pay  darinj;  the  first  semiannual  period  (see  27  Comp.  Dec^ 
200). 

"I  have  to  request  that,  with  the  return  of  all  papers,  you  render 
a  decision  as  to  whether  or  not  these  enlisted  men  are  entitled  to 
armory  drill  pay  during  the  first  semiannual  period  as  claimed  on 
tiie  accompanying  pay  roll." 

Herewith  are  returned  the  unpaid  pay  roll  (in  duplicate)  and  other 
pajxTs  which  show  that  the  eight  men  whose  names  appear  on  the 
sui>i)lemental  pay  roU  of  Company  B,  Fourth  Infantiy,  Kansas 
National  Guard,  were  all  enlisted  in  period  between  June  1,  1918, 
and.  August  31,  1919,  and  each  qualified  prior  to  January  1,  1920. 
On  line  with  name  of  each,  in  the  column  headed  "Ko.  of  da3rB' 
pay  due,''  appears  the  number  "  180,"  being  the  six  months  which 
ended  June  30,  1920. 

The  record  of  these  men  as  to  attendance  at  drills,  as  shown  by 
statements  on  the  roll,  may  be  briefly  stated  as  follows: 


Nmm. 


J.  F.  Newaon   Corpl.. 

A.  C.  Ston'   Priv. . 

II.  M.  rhiiders  do. 

J.  W  Iloff  do. 

G.  H.  Kirhv  do. 

G.  W.  WatkitH  do. 

M.  R.  Zimmerman  do. 

H.  E.  Neustifter  i  Sergt.. 


Orado  from 
Jan.  1  to  June 
30.1920. 


Drills  at 
tended  Jan. 
I  tn  June 
aO,1920. 


I 

t«nded  Julyi^.?**l,i^** 

31  \y*^ 


13 
7 

17 

u 
It 

9 
12 


15 
17 
12 
10 
13 
15 
14 
2 


29 
24 

ao 

94 


Each  having  attended  a  total  of  not  less  than  24  drills  during 
that  year,  his  drill  pay  for  period  January  1  to  June  30,  1920,  may 
ho  computed  in  accordance  with  example  given  in  decision  of  August 
24, 1820,  27  Comp.  Dec.,  200,  as  follows: 

Corpl.  J.  F.  Newson.  13/24  of  25  per  cent  of  (r,  x  ^^21)  $126  $17.  06 

Pvt.  A.  C.  Story,  7/24  of  25  per  cont  of  (Gx.$ir.(  S90   «.  56 

Tvt.  H.  M.  Childprs.  17/24  of  2.1  per  cent  of  (G  x  $15)  $00   1 iH 

Pv  t.  J.  W.  Hoff,  14/24  of  25  i^er  ceut  of  (G  x  $15)  $00   13.  12 
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Pft  O.  H.  Klrby,  17/24  of  25  per  cent  of  (8  x  $16)  $90  -   IS. 94 

Pvt.  O.  W.  Wutkiiis,  9  IM  of  25  ver  cent  of  (6  x  15)  $90  8.44 

Pvt.  M.  U.  Zimmerman.  12/24  of  25  per  cent  of  (6  x  SIT))  $1)0   11.25 

Serpt.  H.  E.  Neustlfter,  22/24  of  25  i)or  cent  of  (6x$30)^  $180   41.25 

Your  question  is  answered  as  follows: 


In  countin*^  the  24  drills  required  to  entitle  the  enlisted  man  to 
drill  pay  for  the  first  half  of  the  year  1920,  aU  the  drills  he  attended 
in  the  last  half  of  that  year  should  be  counted  regardless  of  the  fact 
that,  under  the  i)rovisions  of  the  drill-pay  law  applicable  to  the  last 
half  of  that  year,  he  did  not  receive  and  was  not  entitled  to  receive 
drill  pay  for  all  the  drills  attended. 


niC&EASE  07  COKPSHSAIIOJI— aUA&TSlUCASTES  C0BP8  OV  THE  ABXT. 

Adjustment  of  the  rates  of  pay  of  emi^oyees  of  tbe  Quartermaster  Corps  of  tbe 
Army  by  administrative  action  upon  recommendation  of  the  ofllcer  in  charge 
of  a  station  is  not  iin  adjustmont  through  authority  similar  to  wage  boards 
within  the  meaning  of  the  proviso  in  tlie  act  of  March  3,  1921,  41  Stat, 
1308,  granting  |240  increase  of  compensation  to  Ooveroment  employees, 
wblch  excepts  enipleyees  "whose  pay  Is  a4]ii8table  from  time  to  time 
tluongh  wage  boaids  or  similar  aatliority  to  acoord  with  the  commercial 
rates  paid  locally  for  the  same  class  of  service/'  accordingly  such  em- 
ployoeH  will  be  entithKl  to  the  increase  of  roniponsation  if  they  come  within 
liie  requirements  of  the  act  in  all  other  respects. 

Oomptroller  Warwick  to  the  Sesretary  vt  War,  Jvae  M,  IMl: 

I  liave  your  indorsement  of  June  21  requesting  decision  of  a  ques- 
tion presented  by  the  Quartermaster  General  as  follows : 

1.  Section  6  of  the  act  approved  on  March  3, 1921,  providing  the 
increased  compensation  or  bonus  at  the  rate  of  $240  per  annum  fo» 

the  fiscal  year  1922  is  in  part  as  follows : 

"'The  provisions  of  this  section  shall  not  apply  to  *  *  *  em- 
ployees wlio-e  pay  is  adjustable  from  time  to  time  through  wa^je 
boards  or  similar  authority  to  accord  with  the  commercial  rateb  paid 
looBlly  for  the  same  dass  of  service;  *  *  V 

**2.  There  is  no  board  of  officers  authorized  by  the  department  for 
the  determination  of  the  wages  to  be  paid  to  amployccs  of  the  Quarter- 
master Corps  of  the  Army.  It  is  the  policy  of  this  niVicv  to  pay  the 
employees  in  the  Quartermaster  Corps  of  the  Army  salaries  which 
conform  to  the  local  prevailing  rates  for  the  same  class  of  service, 
and  as  the  local  prevailing  rates  change  from  time  to  time  this  office 
submits  the  necessary  recommendation  to  the  department  so  as  to 
obtain  the  required  approval  of  the  Secretary  of  War  for  changes 
in  the  salaries  of  employees  in  this  service.  When  chancres  are  to  be 
made  in  the  salaries  of  employees  at  a  driven  station,  tliis  office  is 
guided  by  the  recommendation  submitted  by  the  officer  in  charge 
thereat 

*^8.  Having  established  the  local  prevailing  rates  for  similar  serv- 
ices this  office,  in  submitting  its  recommendation  to  the  department, 
fixes  the  basic  salary  at  $240  per  annum  less  than  such  local  rates,  so 
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that  the  basic  salaries  plus  the  $240  bonus  will  conform  with  the  local 

prevail in<^  rates. 

"4.  It  does  not  appear  that  such  adjustment  from  timo  to  time  of 
the  pny  of  employees  in  the  Quartermaster  Corps  of  tiio  Army  is 
ofT<M  (o<l  Mhioiicrh  wage  boards  or  simihir  authority'  as  contemphited 
in  that  pari  of  section  6  of  the  act  of  March  3,  1921,  auoted  in  par. 
1  above.  However,  it  is  recommended  that  this  matter  be  referred  to 
the  Comptroller  of  the  Treasury  for  decision  as  to  whether  the  pro- 
cedure of  adjusting  the  pay  of  employees  in  tho  Quartermustk-r  Corps 
of  the  Army,  as  outlmed  herein,  would  preclude  the  receipt  of  the 
bonus  by  them  under  the  provisions  of  section  0  of  the  act  approved 
on  March  3, 1921.^ 

The  adjustment  by  you  of  rates  of  pay  based  on  the  recommenda- 
tion of  the  officer  in  charge  of  a  station  is  a  fixing  of  rates  of  pay  by 
a(hiiini>tr:itive  action  and  is  not  an  adjustment  through  authority 
similar  to  wage  boards. 

You  are  advised  that  the  ])roviso  quoted  from  the  act  of  March  3, 
1921,  41  Stat..  1308,  does  not  apply  to  employees  whose  rates  of  pay 
areiixed  in  (he  manner  set  forth  in  the  Quartermaster  (leneral's  letter 
and  aciordingly  such  employees  will  be  entitled  to  the  increa.se  of 
compen.sation  if  tliey  come  within  the  requirements  of  the  acts  in  all 
other  respects. 


AVZATION-DVTT  PAT— FLIGHT  SU&OSONB  OF  THE  AKMT. 

The  number  of  flights  necessarily  made  by  flight  surgeons  of  the  Medical  De- 
partnuMif  «>f  the  Army  does  not  warrnnt  placing  tluMn  In  a  flying  status  so 
as  to  entitle  theni  to  50  per  cent  increase  of  pay  authorized  by  ihc  net 
of  June  4,  1920,  41  Stat.,  769,  for  ollicers  and  enlisted  men  of  the  Army 

•  wblte  on  duty  requiring  ttnem  to  participate  regularly  and  ftvqoeotly  in 
aerial  flights. 

Assistant  Comptroller  Foree  to  Capt.  A.  W.  Brook,  Jr.,  United  States  Army, 
Jane  87, 1991: 

By  letter  dated  June  3, 1921,  received  in  this  office  June  10, 1921, 
you  submit  voucher  and  other  papers  in  the  case  of  Kdward  h. 
Napier,  major,  MedicaK^orps,  Regular  Army,  and  request  decision 
of  the  question  whether  payment  of  his  claim  for  50  per  centum  in- 
crease of  pay  as  airplane  pilot  for  month  of  May,  1921,  is  authorized. 

The  controlling  statute,  section  13a  of  the  act  of  June  4, 1920,  41 
Stat.,  768,  769,  so  far  as  applicable  to  the  claim  in  this  case,  is  as 
follows: 

"Sec.  13a.  Air  Sebvice — •  •  *.  Officers  and  enlisted  men  of 
the  Army  shall  receive  an  increase  of  50  per  centum  of  their  pay 

while  on  duty  requiring  them  to  participate  re<rularly  and  frequently 

in  aerial  lli«j:hts;  and  hereafter  no  person  shall  receive  additional  pay 
for  aviation  duty  except  as  prescribed  in  tliis  secdon:    *    *  *.'^ 

Under  the  provisions  of  this  statute  the  chief  ot  the  Air  Service 
is  an  officer   with  the  rank  of  major  general." 
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Paragraph  120)9^,  Army  Reirulatioiis,  as  amended  July  22,  1920, 
by  C.  A.  R.  No.  107,  is  as  fullows: 

"Officers  and  enlisted  men  of  the  Army,  other  than  personnel  of 
the  Air  Service,  whose  duty  requires  them  to  take  part  in  regular 
and  frequent  aerial  flights  may  be  detailed  on  such  dutv  by  The 
Adjutant  General  of  the  Army  upon  the  recommendation  of  the  chief 
of  any  branch  in  the  service.  The  order  specifying  such  detail  will 
include  a  description  of  the  duties  which  necessitate  such  detail.  In 
the  Air  Service  such  (letail  may  be  made  by  the  chief  of  the  Air 
Service  or  the  commanding;  officer  of  the  aviation  station  or  organi- 
zation to  wliich  such  ollicer  or  enlisted  man  may  be  assigned  or 
attached." 

Paragraph  1584^,  A.  R.,  promulgnted  October  IG,  1919,  as  amended 
January  6,  1921,  by  C.  A.  11.  No.  112,  is  as  follows: 

"An  officer  of,  detailed  in,  or  attached  to,  the  Air  Service  who  has 
demonstrated  that  he  possesses  the  required  qualifications,  shall, 
under  such  regulations  as  may  be  prescribed  by  the  chief  of  Air 
Service,  be  rated  as  airplane  observer,  balloon  observer,  aerial  gunner, 

aerial  bomber,  airplane  pilot,  or  airship  pilot,  as  the  case  may  be. 
The  fact  of  such  rating  and  the  date  thereof,  whicli  is  the  date  of  final 
qualification,  will  lie  published  in  orders  by  tlie  chief  of  Air  Service. 
A  copy  of  the  order  will  be  forwarded  to  The  Adjutant  General  of 
the  Army." 

The  following  is  an  extract  from  War  Department  Air  Service 
Personnel  Ortiers  No.  19.  dated  at  Washington,  D.  C,  January  24, 
1921,  and  signed  by  Rush  B.  Lincoln,  major,  Air  Service,  chief  of 
Personnel  Division : 

"  Major  Edward  L.  Napier,  Medical  Corps,  having  completed  the 
required  tests,  is,  under  the  provisions  of  paragraph  15^^,  Army 
Regulations,  rated  as  airi)lane  pilot,  elFective  this  date. 

"  Bv  direction  of  the  chief  of  Air  Service." 

The  following  correspondence  relating  to  "  flying  status  of  flight 
surgeons"  was  published  by  the  Chief  of  Air  Service  for  the  in- 
formation and  guidance  of  all  concerned'^  and  copies  thereof  were 
sent  to  the  "commanding  officers  of  all  Air  Service  activities"  on 
January  24,  1921,  and  February  24, 1921: 

January  24,  1921: 

"  The  question  having  been  presented  to  this  office  by  the  com- 
manding officers  of  several  Air  SiM-vice  activities  as  to  the  interpre- 
tation of  paragraph  1200^,  Army  Ixegulat ions,  in  its  n{>i)lication  to 
the  flying  status  of  flight  surgeons,  under  ilate  of  October  1,  1920, 
this  office  recommended  to  Tlie  Adjutant  General  of  the  Army  that 
all  medical  officers  on  duty  with  the  Air  Service,  performing  duties 
of  a  flight  surgeon,  be  announced  as  on  duty  which  requires  them  to 
take  part  in  regular  and  fre(iuent  aerial  flights.  T  nder  date  of 
January  20.  U)_M.  decisum  on  this  mutter  has  been  rendered  by  the 
War  Department  as  follows: 


« 
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CFlnt  lodMMaMBtl 

Wab  Dbpabtmbmt,  a.  G.  O.,  January  20^  19BU 
^  To  the  Chief  of  Air  Service. 

'^Disapproved.  Tliis  subject  has  been  reconsidered  as  requested 

and  the  previous  decision  rendered  in  connection  with  a  like  request, 
dated  October  1,  1020,  is  adhered  to,  i.  e.,  that  it  is  considered  that 
the  number  of  nights  necessarily  made  by  flight  surgeons  does  not 
warrant  tliem  being  placed  on  flying  status." 

February  24,1821: 

"  From :  Commanding  officer  ■. 

"  To :  Chief  of  Air  Service,  ^^^l.shington,  D.  C, 
•    "Subject:  Flying  status  for  flight  surgeons. 

"With  reference  to  your  letter  of  January  24,  1921,  above  subject, 
information  is  requested  as  to  whether  this  decision  applies  to  flight 

surgeons  holding  a  flying  rating.   Capt.  ^  M.  C.^  holds  the 

rating  of  uiri'laiR'  pilot,  and  it  is  not  thought  the  decision  applies 
to  him."  •   *  ♦ 

fPIrst  itidorsemeDt.] 

"  War  Department,  O.  C.  A.  S., 

"  Washington,  D.     February  8,  mu 
**  To  The  Adjutant  General  of  the  Army. 

"  1.  For  decision. 

"2.  As  stated  in  basic  communication,  Captain   ,  M.  C.  is 

a  qualified  flying  officer  and  holds  the  rating  of  airplane  pilot.  The 
decision  of  the  War  Department  relative  to  flying  status  of  flight 
surgeons  was  published  for  the  information  of  the  Air  Service  in 
a  letter  of  iniormation  dated  January  24,  1921,  copy  of  which  ifl 
attached. 

"  By  authority  of  the  Chief  of  Air  Service ;   •   •  • 

[SMond  UidoraeiBait.1 

"Wab  Department,  A.  G.  0., 

February  16,  mi. 

"  To  Commanding  officer,  

"1.  Keturned.  The  decision  referred  to  in  the  basic  oommuni- 
cntion  applies  to  all  flight  surgeons  regardless  of  rating  as  airplane 

pilot. 

**  By  order  of  the  Secretary  of  War." 

The  duties  of  an  officer  of  the  Medical  Department  of  the  Army  are 
not  those  of  a  combatant  and  are  not  compatible  or  congruous  with 
those  of  an  airplane  pilot,  or  with  those  of  an  officer  otherwise  rated 
under  Army  Begulations  1584^. 

I  fully  concur  with  the  War  Department  in  the  opinion  given  Jan- 
uaxy  20,  1021,  and  repeated  by  order  of  the  Secretary  of  War  Feb- 
ruary 15,  1921. 

Payment  of  the  increase  of  pay  claimed  is  not  authorized. 


Digitized  by  Google 


DSOISIONS  OF  THE  OOMPTBOUiBB.  1081 

VAT  W  WMUMXED  MMM  OW  TSS  HATT  VXKTBMQED  TO  XXVBXIOnaiT 

BY  OOmiT-XABTIAL 

An  enlisted  man  of  the  Navy  tinder  sentence  of  eoart-maitlal  to.be  dishonorably 
discharged  and  imprisoned,  or  under  a  sentence  to  be  imprisoned  and  dis- 
honorably (lisrhar^cd,  without  specifying:  tlie  tlnio  when  the  (llschnrfre  is 
to  bo  given,  is  not  entitled  to  pay  after  promulgation  of  sentence  and  during 

imprisonment 

]>eeision  by  Assistant  Comptroller  Force,  Jane  28,  1991: 

James  W.  Coker,  formerly  a  fireman  first  class,  United  States 
Navy,  applied  May  31,  1921,  for  revision  of  the  action  of  the  Auditor 
for  the  Navy  Department  in  disallowing  by  settlement,  case  No. 
143772,  dated  March  12, 1021,  claim  for  arrears  of  pay  from  May  20, 
1918,  to  October  18,  1920. 

The  Judge  Advocate  General,  Navy  Department,  in  letter  of  May 
23,  1918,  to  the  Auditor  for  the  Navy  Department,  states  the  fol- 
lowing: 

"  Subject :  Oeneral  court-martial  case  of  James  W.  Coker,  fireman 
first  class,  U.  S.  Navv. 

"The  above-naiiiea  man,  who  was  recently  tried  by  general  court- 
martial  on  board  the  U.  S.  S.  Pittsbunjh^  was  found  guilty  of 
murder.'  and  sentenced  *"  to  be  hanged  by  the  neck  until  dead,  two- 
thirds  of  the  members  concurring.' 

"The  commander  in  chief,  U.  S.  Pacific  Fleet,  on  2  April,  1918, 
approved  the  proceedings,  findinirs,  and  sentence  in  the  case  of  the 
above-named  man  and,  in  conformity  with  article  58  of  the  Articles 
for  the  (lovernment  of  the  Navy,  res})ectfully  referred  the  record  to 
the  Secretary  of  the  Navy  for  transmission  to  the  President. 

''The  department  on  16  May,  1918,  in  conformity  with  article  53 
of  the  Articles  for  the  Government  of  the  Navy  (sec.  1624  of  the 
Revised  Statutes),  respectfully  submitted  the  record  in  the  foregoing 
case  of  James  W.  Coker,  fireman  first  clas.s,  U.  S.  Navy,  to  the 
President  of  the  United  States,  with  the  recommendation  that  the 
sentence  be  commuted  to  dishonorable  discharge  from  the  naval  serv- 
ice and  imprisonment  for  his  natural  life  at  hard  labor  in  the  New 
Hampshire  State  Prison  at  Concord,  N.  H. 

"The  President  of  the  United  States  on  20  May,  1018,  commuted 
the  sentence  in  the  case  of  the  above-named  man  to  dishonorable  dis- 
charge from  the  naval  service  and  imjnisonment  for  his  natural  life 
at  hard  labor  in  the  New  Hamj)shire  State  Prison  at  Concord,  N.  H." 

It  appears  that  pursuant  to  said  sentence  appellant  was  committed 
to  prison  on  May  20,  1918,  and  discharged  from  his  enlistment  on 
October  27,  1020.  his  enlistment  having  expired  on  October  18,  1020. 
The  question  is  whether  appellant  was  in  a  pay  status  for  the  period 
while  in  prison  to  date  of  expiration  of  his  enlistment  on  October 
18,  1920. 

An  enlisted  man  while  in  the  custody  of  civil  authorities  for  an 
offense  of  which  he  is  found  guilty  is  not  in  a  pay  status  during  such 
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period.  19  Comp.  Dec.,  265.  In  such  case  the  man  is  witlidrawn 
from  service  by  reason  of  his  own  fault  and  his  status  is  that  of 
absent  without  leave.  In  this  case  the  dishonorable  discharge  was  a 
part  of  the  punishment  imposed,  and  it  would  seem  that  the  promul- 
gation of  the  sentence  had  the  effect  of  withdrawing  appellant  from 
further  naval  service  under  his  enlistment  and  that  such  withdrawal 
was  due  to  his  own  fault.  In  that  sense  his  status  is  similar  to  that 
of  a  man  in  the  hands  of  civil  authorities. 

A]«,  it  has  been  held  th.t  m  c««  where  the  death  penalty  to  in.- 
posed  by  court-martial  on  an  enhsted  man  in  the  Army  the  man 
does  not  lose  his  pay  status  until  the  day  fixed  for  his  execution 
arises;  but  if,  before  the  day  set  for  his  execution,  a  penalty  of  im- 
prisonment for  a  term  equal  to  or  exceeding  his  unexpired  term  of 
service  is  imposed  as  a  substitpte  for  the  death  penalty,  he  goes  oat 
of  the  service  when  such  mitigated  sentence  is  imposed.  The  prin- 
ciple thus  followed  is  that  if  a  soldier  is  under  sentence  to  be  dis- 
honorably discharged  and  imprisoned,  or,  under  a  sentence,  to  be 
imprisoned  and  dishonorably  discharged,  without  specifying  the 
time  when  the  discharge  is  to  be  given,  his  right  to  pay  ceases  upon 
promulgation  of  the  sentence.  This  rule  apparently  is  predicated 
on  the  fact  that  by  reason  of  the  man's  own  misconduct  he  is  with- 
drawn from  the  service  upon  promulgation  of  the  sentence  and  there- 
after can  render  no  service  under  his  contract  of  enlistment.  Digest 
of  Decisions,  Second  Comp.,  voL  8,  sections  512  and  602. 

Since  in  the  case  in  question  the  court-martial  sentence  implied  a 
discharge  on  promulgation  of  the  sentence,'  and  the  commuted  sen- 
tence expressly  stated  that  appellant  should  be  ^dishonorably  dis- 
charged'* without  specifying  when  such  discharge  should  be  given, 
I  am  of  opinion,  and  so  hold,  that  the  principle  stated  above  as  ap- 
plying to  Army  cases  should  apply  in  similar  Navy  cases,  and  there- 
fore appeUant  ceased  to  be  in  a  pay  status  upon  promulgation  of 
the  sentence  as  commuted  by  the  President  on  May  20, 1918. 

The  action  of  the  auditor  is  affirmed. 


LAITD-GRANT  DEDVCTIONS— FEOPEKTY  OF  THE  DISTBICT  OF  C0I1TMBIA. 

Property  of  tli<>  District  of  Columbia  Is  property  of  the  Unitetl  States  within 
the  meaning  of  land-grant  laws  of  the  United  States;  therefore  paynx^nts 
to  railroads  aflected  by  those  laws  for  transportation  of  such  property  at 
Government  expense  nre  subject  to  land-fn*ant  deductions. 

Decision  by  Comptroller  Warwick,  June  28,  1921: 

J.  R.  LusLiy.  dishiirsin^r  officer  lor  tlie  District  of  rolumhia.  by 
application  iiled  May  17,  1921,  requested  revision  of  the  settlement 


Digitized  by  Google 


DECISIONS  OF  THE  COMFTBOIXES.  1088 


by  the  Auditor  for  the  State  and  Other  departments,  No.  10657, 
March  24, 1921,  disallowing  $146.72  land-grant  deductions  not  made 
in  connection  with  certain  railroad  accounts  of  shipments  of  lumber 
made  in  1919  for  the  District  of  Columbia. 

The  disallowances  were  on  the  theory  that  the  shipment  must  be 
considered  as  of  property  of  the  United  States  subject  to  the  pro- 
visions of  the  act  of  June  3,  1856,  11  Stat.,  17,  that  in  connection 
with  certain  grants  of  land  to  the  iState  of  Alabama  to  aid  in  the 
construction  of  railroads,  "the  said  railroads  shall  be  and  remain 
public  highways  for  the  use  of  the  Government  of  the  United  States, 
free  from  toll  or  other  chaige  upon  the  transportation  of  any  prop- 
erty or  troops  of  the  United  States."  The  Assistant  Comptroller  of 
the  Treasury  on  June  24,  1920,  approved  a  decision  of  the  Auditor 
for  the  State  and  Other  departments  to  the  effect  that  property  of 
the  District  of  Columbia  is,  within  the  meaning  of  the  various  land- 
grant  acts,  the  property  of  the  United  States. 

The  present  organic  status  of  the  District  of  Columbia  is  that 
fixed  by  the  act  of  June  11,  1878,  20  Stat,  102.  The  control  of  the 
United  States  thereover  arises  primarily  out  of  the  provisions  of  the 
Constitution,  the  acts  of  July  16,  1790,  and  March  8,  1791, 1  Stat., 
130,  214;  and  proclamation  of  January  24,  1791,  11  Stat,  751.  It 
had  a  county  form  of  government,  acts  February  27,  1801,  and 
March  8, 1801, 2  Stat,  108, 115;  and  the  city  of  Washington  had  a 
board  of  commissioners  and  subsequently  a  superintendent,  acts 
July  16, 1790,  1  Stat,  180,  May  1, 1802,  2  Stat,  175,  and  was  incor- 
porated by  the  acts  of  May  8, 1802,  February  24, 1804,  May  4, 1812, 2 
Stat,  195,  254,  721;  February  28,  1820,  May  15,  1820,  3  Stat,  548, 
688 ;  May  17, 1848, 9  Stat,  228 ;  May  5, 1864, 18  Stat.,  68,  followed  by 
a  territorial  form  of  government  for  the  District  of  Columbia  by  the 
act  of  February  21,  1871, 16  Stat.,  419,  and  finally  the  commission 
form  by  the  act  of  June  11,  1878,  20  Stat,  102.  The  latter  form  of 
government,  together  with  the  appropriation  toward  its  expenses 
provided  by  the  United  States  in  pursuance  of  that  enactment  and 
•  more  recent  enactments,  materially  distinguishes  the  relation  of  the 
United  States  to  the  District  of  Columbia  from  that  which  main- 
tained at  the  time  of  the  land-grant  enactment  of  1856,  and,  I  think, 
a  sufficient  property  interest  of  the  United  States  appears  in  the 
property  of  the  District  of  Columbia  by  reason  of  the  public  mone3rs 
being  used  in  its  purchase  to  now  authorize  the  application  of  the 
land-grant  acts  thereto  in  payments  to  railroads  coming  thereunder. 
The  disbursing  officer  is  presumed  to  have  had  such  knowledge  of 
the  decision  of  June  24,  1920,  as  to  make  it  applicable  to  payments 
beginning  July  1, 1920. 
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SEINSTATEKENT  OF  LAPSED  0£  CANCELED  WAB  BISK  IN8T7BANCX. 

The  Director  of  the  Bureau  of  War  Risk  Insurance  may,  under  the  law  and 
regulations,  reinstate  lapsed  or  canceled  policies  of  war  risk  insurance  with 
or  wltboat  medical  ezamination  regardless  of  the  progress  of  any  disease 
or  Injury  of  tbe  person  Insured  wtaidi  existed  at  the  time  of  lapse  or  can^ 
collation,  provided  that  total  permanent  disability  shall  not  also  hKwm  In- 
tervened between  the  date  of  lapse  or  cancellation  and  date  of  reinstate- 
ment; but  the  reinstateiTiont  of  policies  is  unlawful  and  therefore  invalid 
If  any  new  disqualifying  disease  or  injury  has  been  contracted  or  sustained 
by  the  applicants  in  the  interval  during  which  the  policies  were  not  in 
force*  the  existence  of  any  sodi  intervening  disease  or  injnry  or  total  dla- 
abillty  being  a  matter  of  fict  and  medical  opinion  to  be  established  by  tlie 
bureau. 

OomptroUer  Warwick  to  the  Seoetaiy  of  the  Treasury,  June  tS,  IWii 

I  have  your  letter  of  June  6, 1921,  requesting  decision  of  certain 
questions  which  have  arisen  in  the  Bureau  of  War  Kisk  Insurance 
as  to  the  legal  status  of  insurance  which  had  lapsed  or  been  canceled 
and  was  afterwards  reinstated  under  regulations  of  the  bureau  pro- 
Tiding  for  such  reinstatement. 
Regulations  promulgated  July  25,  1919,  provide: 

**  3.  Insurance  lapsed  or  cancelled  may  be  reinstated  within  eijght- 
een  months  after  the  month  of  discharge,  provided  the  insured  is  in 
as  good  health  as  at  dale  of  discharge  or  at  the  expiration  of  the 
grace  period,  whichever  is  the  later  date,  and  so  states  in  his  appli- 
cation ;  and  may  be  reinstated  after  ei^jhtcen  months  succeedinji  the 
month  of  dischar^re.  provided  such  insurance  has  not  been  lapsed  for 
more  than  one  year,  under  the  following  conditions : 

*'(a)  Within  three  calendar  months  succeeding  the  grace  period  if 
the  insured  is  in  as  good  health  as  at  the  expiration  of  tne  grace 
period  and  so  states  in  his  application. 

"(6)  AVithin  eleven  calendar  montlis  succeeding  the  grace  period 
if  the  insured  is  in  as  good  health  as  at  the  expiration  of  the  ^'^rare 

Seriod  and  so  states  m  his  application  and  mcludes  therewith  a 
moal  report  of  examination  made  by  a  reputable  physician  sub- 
stantiatins  said  statement  to  the  satis&ction  of  the  Diiector  of  the 
Bureau  of  War  Kisk  Insurance:" 

Begulations  effective  July  1, 1920,  provide: 

"  i.  Tenn  insurance,  which  has  lapsed  or  has  been  canceled  befors 
July  1, 1920,  may  be  reinstated,  or  reinstated  and  converted,  by  the 
applicant,  during  his  lifetime,  by  making  tender  of  tlie  premiums 
as  required  in  paragraphs  2  and  3  hereof,  and  filinp  with  the  Bureau 
of  War  Risk  Insurance  an  application  for  reinstatement  signed  by 
him  and  under  the  following  conditions: 

(a)  Within  eighteen  months  succeeding  the  month  of  the  dis- 
charge or  resignation  of  the  applicant  but  prior  to  January  1.  1921, 
provided  that  the  appUmnt  is  in  as  good  health  as  at  the  date  of 
dhrharqe  or  resiff 'nation,  or  at  the  expiration  of  the  grace  period, 
v^h'x  Jirrer  is  the  later  date,  and  so  states  in  his  application;  and  on 


.  the  month  of  discharge  or  rfHignition  of  the  applicant,  upon  en* 


and  after  January 
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dence  of  the  insnrahility  of  the  applicant,  satisfacton^  to  the  Di- 
rector of-  the  Bureau  of  War  Risk  Insurance,  provided  that  tiie 
applicant  is  in  ^^ood  health  and  shall  forward  for  the  consideration 
of  the  director  in  determining?  such  insurability  a  statement  signed 
by  him  that  he  is  in  good  health,  and  also  a  report  of  a  full  medical 
examination,  made  at  the  applicant's  expense,  by  a  reputable  phy- 
sician licensed  to  practice  medicine. 

"(6)  At  any  time  prior  to  July  1,  1921,  where  (1)  the  applicant 
conld  have  reinstated  under  the  provisions  of  clause  (a)  but  aid  not 
so  reinstate,  or  (2)  where  the  eighteen  months  succeeding  the  month 
of  discharge  or  resignation  of  tlie  applicant  had  elapsed  prior  to 
the  effective  date  or  this  Treasury  decision,  July  1,  1920,  or  (3) 
where  the  applicant  for  any  other  reason  can  not  reinstate  under  the 
provisions  of  clause  (a),  upon  evidence  of  the  insurabilHj'  of  the 
applicant,  satisfactory  to  the  Director  of  the  Bureau  of  War  Bigk 
uisurance.  provided  tiiat  the  applicant  is  in  good  health  and  shall 
forward  tor  the  consideration  of  the  director  in  determining  such 
insurability  a  statement  signed  by  him  that  he  is  in  good  health,  and 
also  a  report  of  a  full  medical  examination,  made  at  the  applicant's 
expense,  W  a  reputable  physician  licensed  to  practice  medicine." 

It  appears  that  it  has  been  the  practice  of  the  bureau,  in  cases 
where  these  regulations  require  no  other  evidence  of  comparative 
good  health  than  the  statement  of  the  applicant  for  reinstatement, 
to  relv  entirelv  upon  that  statement  and  reinstate  the  insurance  with- 
out  medical  examination  or  other  proof  of  such  good  health.  In  a 
great  number  of  such  cases  evidence  which  was  afterwards  brought 
to  tlie  attention  of  the  medical  officers  of  the  bureau  disclosed  facts 
upon  which  those  officers  have  based  opinions  that  the  reinstated  ap- 
plicants were  not  in  as  good  health  at  the  time  of  reinstatement  as 
they  were  in  at  the  time  of  lapse  or  cancellation  of  the  insurance. 
The  general  question  for  decision  in  this  connection  is  whether  the 
reinstatement  was  void,  or  voidable,  because  of  a  mistake  of  the 
bureau  as  to  the  condition  of  comparative  good  health  of  the  ap- 
plicant for  reinstatement,  or  because  of  the  incorrect  statement  or 
falsehood  of  the  applicant. 

Section  400  of  the  war  risk  insurance  act  of  October  0,  1017,  40 
Stat.,  409,  provides  for  insurance  to  persons  in  active  military  or 
naval  service  upon  their  application  and  without  medical  examina- 
tion, and  upon  the  payment  of  premiums  as  thereinafter  provided. 
Section  402  of  the  act  provides  that  the  director  of  the  bureau,  sub- 
ject to  the  general  direction  of  the  Secretary  of  the  Treasury,  shall 
promptly  determine  upon  and  publish  the  full  and  exact  terms  and 
conditions  of  such  contract  of  insurance.  The  details  of  insurance 
contracts  are  thus  le^t  to  administrative  determination,  but  no  ad- 
ministrative regulation  or  insurance  contract  can  lawfully  confer 
any  right  not  given  by  the  law  or  take  away,  enlarge,  or  cuitail  any 
right  conferred  by  the  law. 
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I  find  no  specific  provision  of  law  for  reinstatement  of  insurance 
which  has  lapsed  or  been  canceled.  However,  it  is  the  settled  policy 
and  practice  of  conuQercial  life  insurance  companies  to  provide  for 
reinstatement  of  such  policies  upon  prescribed  terms  and  conditions. 
I  do  not  questioil  the  right  and  authority  of  the  director  to  make 
similar  provision  for  reinstatement  of  war  risk  insurance,  subject, 
however,  to  rights  conferred  and  limited  by  the  statute.  Medical 
examination  of  the  applicant  is  a  prerequisite  to  commercial  life 
insurance  contracts  generally.  Accordingly,  medical  examination, 
or  at  least  physical  soundness,  is  one  of  the  conditions  prescribed 
for  reinstatement  of  such  insurance.  Persons  in  active  service  are 
admitted  to  war  risk  insurance  without  medical  examination  or  other 
evidence  of  physical  soundness,  and  I  see  no  reason  why  their  lapsed 
or  canceled  insurance  may  not  be  reinstated  without  medical  ex- 
amination or  other  evidence,  provided  that  such  reinstatement  does 
not  enlarge  the  right  given  to  them  by  the  statute  and  their  lapsed 
or  canceled  policies  issued  thereimder. 

In  admitting  applicants  to  insurance  without  medical  examination 
the  statute  assumes  for  the  Government  the  risk  of  any  disqualifying 
disease  or  injury  existing  at  the  time  the  insurance  is  granted,  and 
also  assumes  the  risk  of  any  such  disease  contracted  or  injury  sus- 
tained while  the  insurance  is  in  force  either  before  or  after  discharge 
from  the  service.  I  think  that  it  does  not  assume  the  risk  of  disease 
contracted  or  injuxy  sustained  after  the  insurance  has  lapsed  or  been 
canceled,  and  that  therefore  no  such  risk  can  lawfully  be  carried  into 
the  reinstated  insurance.  Such  seems  to  be  the  spirit  of  the  regula- 
tions. 

The  requirement  that  the  applicant  for  reinstatement  shall  be  ^in 
as  good  health  as  at  the  date  of  discharge  or  at  the  expiration  of  the 
grace  period,"  apparently  means  that  no  new  disqualifying  disease 
or  injury  shall  have  intervened  during  the  interval,  not  that  a  disease 
or  injury  existing  at  the  time  of  lapse  shall  have  made  no  progress. 
The  comparative  physical  condition  of  a  victim  of  disease  at  one  time 
and  at  another  is  matter  for  medical  opinion  and  determination,  and 
is  not  a  question  of  fact  alone  upon  wliich  the  statement  of  the  patient 
may  be  accepted  as  of  any  value  as  evidence. 

I  think  that  under  the  law  and  regulation  reinstatement  of  insur- 
ance is  lawful  and  valid  regardless  of  the  progress  of  any  disease  or 
injury  existing  at  the  time  of  lapse  or  cancellation,  provided  that 
total  permanent  disability  shall  not  also  have  intervened.  A  soldier 
who  Ikis  become  permanently  tot  ally  disabled  has  no  insurable  interest 
under  the  statute,  and  therefore  has  no  niiniing  insurance  to  be 
reinstated.  So  the  reinstatement  is  unlawful,  and  therefore  invalid, 
if  any  new  disqualifying  disease  or  injury  has  been  contracted  or 
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snstaiiied  by  the  applicant  in  the  interval  during  which  the  policy 
was  not  in  force.  The  ezistenoe  of  any  snch  intervening  disease  is 
a  matter  of  fact  and  medical  opinion  to  be  determined  by  the  bureau. 
The  statement  of  the  applicant  is  mere  evidence  of  the  ^tct,  and  is  in 
no  way  conclusive  of  the  question  or  binding  upon  the  bureau.  Any 
action  of  the  bureau  in  attempting  reinstatement  of  insurance  con- 
trary to  law  is  void  and  of  no  effect.  The  same  rule  that  the  right  to 
reinstate  upon  the  same  statutory'  basis  as  that  of  the  original  insur- 
ance can  not  lawfully  be  either  enlarged  or  curtailed  applies  to  con- 
verted insurance  as  to  statutory  term  insurance,  notwithstanding  any 
provision  in  any  policy  of  converted  insurance  to  the  contrary. 

It  must  be  borne  in  mind  that  this  insurance  differs  from  commer- 
cial insurance  in  that  it  is  not  entirely  a  matter  of  contract,  but  must 
conform  to  the  provisions  of  the  statute.  Within  these  provisions 
the  director  may  bind  the  Government  to  such  contract  of  insurance 
as  may  be  determined  upon  and  published  by  him.  He  can  not  law- 
fully go  outside  of  those  terms  or  bind  the  Government  to  any  greater 
or  diilerent  obligation  than  that  undertaken  by  the  statute. 

The  proper  function  of  this  decision  is  to  construe  the  law  gen- 
erally and  not  to  adjudicate  the  ei^^t  cases  which  you  have  submitted. 
I  think  that  what  has  been  said  will  be  a  sufficient  guide  to  the 
adjudication  by  the  bureau  of  all  of  the  cases,  except  perhaps  the 
seventh  and  eighth.  In  case  seven  it  appears  that  the  applicant  for 
reinstatement  was  in  fact  in  the  required  state  of  good  health  at  the 
time  of  the  application,  but  that  he  failed  to  state  that  fact  in  the 
application,  as  required  by  the  regulations.  As  hereinbefore  stated, 
the  applicant's  statement  is  mere  evidence  of  the  fact,  and  if  the  fact 
has  been  satisfactorily  established  in  another  manner  I  see  no  reason 
why  the  reinstatement  is  not  lawful  and  valid. 

Case  eight  is  substantially  the  same  as  case  seven,  except  that  the 
receipt  issued  to  the  insured  contained  a  reservation  of  the  bureau 
as  to  the  required  state  of  health  of  the  reinstated  applicant.  If  the 
applicant  was  in  fact  in  the  required  state  of  health  I  see  no  reason 
why  these  receipts  should  invalidate  the  reinstatement. 

If  any  legal  phase  of  this  question  remains  in  doubt  after  this 
general  decision  it  may  be  submitted  for  specific  decision. 


OOMVSVSATIOH  VOE  OTBHTZn— OVSTOXi  SBBTZOS. 

As  the  rejjulations  of  the  customs  service  require  boanlin^  aiul  discliarfrlns 
inspectors  tu  be  on  duty  regularly  from  8  a.  m.  to  6  p.  ui.,  the  hour  beiweua 
6  and  6  p.  m.  is  not  conatdered  overtime  for  which  additional  compensa- 
tl<m  Is  payable  to  sudi  officers  nnder  act  of  February  7,  1020,  41  Stat» 
402,  bat  that  hoar  will  constitute  the  minimum  sarvice  after  6  p.  m.,  reftulred 
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by  Qie  act  before  fhe  ri^t  to  overtime  begins  to  accrue,  and  any  time,  of 

two  hours  or  less,  between  6  p.  m.  and  8  a.  m.  spent  In  boarding  or  in- 
specting a  vessel  or  meetini,'  a  train  entitles  them  to  one-half  day's  pay. 
The  time  spent  by  boarding  and  discharging  inspectors  of  the  customs  service 
in  inspecting  different  vessels  between  6  p.  m.  and  8  a.  oj.  may  not  be 
added  together  In  determining  the  amoont  of  overtime  pay  anthoriaed 
under  fhe  act  of  February  7,  1820,  41  Stat,  402,  hot  one-half  day's  pay 
wtU  be  allowed  for  each  inspection  of  two  hours  or  less  and  one  day's 
pay  for  each  inspet  tion  of  more  than  two  hours  and  not  more  than  four 
hours,  and  so  on,  subject  to  the  maximum  limitation  that  not  more  than 
two  and  one-half  days'  pay  may  be  allowed  for  the  entire  time  between 
6  p.  m.  and  8  a.  m. 

Decision  by  Comptroller  Warwick,  June  28,  1981: 

The  Auditor  for  the  Treasury  Department  submitted  for  approval, 
disapproval,  or  modification  liis  decision  of  June  4,  1921,  con- 
struing the  provisions  of  the  act  of  February  7,  1920,  41  Stat.,  402, 
amending  section  T)  of  the  act  of  February  13,  1911,  36  Stat..  901, 
allowing  extra  compensation  for  overtime  service  of  customs  oiiicers 
and  employees. 

The  said  section  provides: 

**  Sec.  5.  That  the  Secretary  of  the  Treasury  shall  fix  a  reasonable 
rate  of  extra  compensation  for  overtime  services  of  inspectors,  store- 
keepers, weighers,  and  other  customs  oOicers  and  employees  who 
may  be  recjiured  to  remain  on  duty  between  the  hours  oi  five  o'clock 

Eostmeridian  and  eight  o^clock  antemeridian,  or  on  Sundays  or 
olidaj's,  to  perform  services  in  connection  with  the  lading  or  un- 
lading of  cargo,  or  the  lading  of  cargo  or  merchandipo  for  trans- 
portation in  bond  or  for  exportation  in  bond  or  for  exportation  with 
Denefit  of  drawbaclv,  or  in  coimection  with  the  receiving  or  delivery 
of  car^  on  or  from  the  wharf,  or  in  connecticto  with  uie  unlading, 
receivmg,  or  examination  of  passengers'  baggage,  such  rates  to  be 
fixed  on  the  basis  of  one-half  day's  additional  pay  for  each  two 
hours  or  fraction  thereof  of  at  lc>ast  one  hour  that  the  overtime  ex- 
tends beyond  five  o'clock  postmeridian  (but  not  to  exceed  two  and 
one-half  days"  pay  for  the  full  period  from  five  o'clock  postmeridian 
to  eight  o'clock  antemeridian),  and  two  additional  davs'  pay  for 
Sunday  or  holiday  duty.  The  said  extra  compensadon  shall  be  paid 
by  the  master,  owner,  agent,  or  consignee  of  such  vessel  or  other  con- 
veyance whenever  su<  h  special  license  or  permit  for  immediate  lading 
or  unlading  or  for  lading  or  unlading  at  night  or  on  Sunda.ys  or  holi- 
days shall  be  granted  to  the  collector  of  customs,  who  shall  pay  the 
flame  to  the  several  customs  officers  and  employees  entitled  thereto 
according  to  the  rates  fixed  therefor  by  the  Secretary  of  the  Treas- 
ury: Providrrf.  That  such  extra  compensation  shall  be  paid  if  such 
omcers  or  emi)l(>yees  have  been  ordered  to  report  for  duty  and  have 
so  reported,  whether  the  actual  lading,  unlading,  receiving,  delivery, 
or  examination  takes  place  or  not.  Customs  officers  acting  as  boara- 
ing  officers  and  any  customs  officer  who  may  be  designated  for  that 
purpose  by  the  collector  of  customs  are  hereby  authorized  to  ad- 
minister the  oath  or  affirmation  herein  provided  for,  and  such  board- 
ing officers  shall  be  allowed  extra  compensation  for  services  in 
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boarding  vessels  at  night  or  on  Sundays  or  holidays  at  the  rates 
prescribed  by  the  Secretary  of  the  Treasury  as  herein  provided,  the 
said  extra  oompenBation  to  be  paid  by  the  master,  owner,  agent,  or 
consignee  of  such  vessel :  Provided  further.  That  in  those  ports  where 
customary  working  hours  are  other  than  tliose  hereinabove  men- 
tioned, the  collector  of  customs  is  vested  with  jiuthority  to  regulate 
the  hours  of  customs  employees  so  as  to  agn-e  with  prevailing  work- 
ing hours  in  said  ports,  but  nothing  contained  in  tiiis  proviso  shall 
be  construed  in  any  manner  to  affect  or  alter  the  length  of  a  working- 
day  for  customs  employees  or  the  overtime  pay  herein  fixed." 

The  auditor  decides  under  this  law — 

J a)  That  there  can  be  no  overtime  diaise  lor  boarding  a  vessel 
ess  one  hour^s  services  are  rendered  in  Boarding  that  particular 

vessel. 

(h)  That  there  can  he  no  overtime  charge  for  boarding  one  or 
more  vessels  unless  one  hour's  services  are  rendered. 

(c)  That  the  charge  for  boarding  a  vessel  early  in  the  night  can- 
not be  prorated  with  like  charges  for  other  vessels  4  or  5  hours  later. 

(d)  That  there  can  be  no  charge  for  boarding  a  vessel  after  7 
oMock  a.  m.  prorated  by  charges  ror  boarding  vessels  earlier  in  the 
night. 

(e)  That  if  a  vessel  is  boarded  at  1,  2,  or  3  o'clock  a.  m.  and  one 
hour's  services  or  more  are  rendered,  a  charge  of  2  or  2^  days'  pay  is 
unauthorized. 

The  auditor  also  decides  that  no  overtime  charge  for  meeting  a 
train  can  be  made  if  less  than  one  hour  of  service  is  rendered,  and 
that  where  the  time  of  servloe  is  three  hours  continuously  from  2  to 

6  o'clock  a.  m.  only  one  day's  pay  overtime  is  authorised  hj  the  act. 
Decision  of  aU  of  these  questions  turns  upon  the  construction  to  be 

given  to  the  provision  of  the  statute  that  overtime  pay  shall  be  fixed  - 
upon  the  basis  of — 

**  one-half  day's  additional  pay  for  each  two  hours  or  fraction 
thereof  of  at  least  one  hour  that  the  overdme  extends  beyond  five 

o'clock  post  meridian  (but  not  to  exceed  two  and  one-half  days'  pav 
for  the  full  i>erio<l  from  five  o'clock  postmeridian  to  eight  o'clock 
antemeridian)  and  two  additional  days'  pay  for  Sunday  or  holiday 
dutv." 

Hours  of  business  and  service  in  the  customs  service  are  fixed  by 
Articles  1180  an<l  1181  of  the  Customs  Regulations  of  1915.  Cus- 
toms oflices  are  open  for  business  between  the  hours  of  9  a.  m.  and 
4.<J0  p.  m.  except  on  Sundays  and  national  holidays.  Ollice  hours 
for  officers  and  enij)K)ye»>s  generally  are  from  9  a.  m.  to  4.30  p.  m. 
Hours  of  boarding  and  discharging  inspectors,  assistant  weighers 
not  aided  by  United  States  laborers  and  sugar  samplers  are  from 

7  a.  m.  to  6  p.  m.  Hours  of  other  inspectors,  assistant  weighers 
aided  by  United  States  laboi*ers,  gangers,  laborers,  and  outside  mes- 
sengers, from  8  a.  m.  to  5  p.  m.  Hours  of  openers  and  packers,  8 
a.  m.  to  4.30  p.  m.    Hours  of  storekeepers,  8  &.  m.  to  5.30  p.  m. 
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Hours  of  ^ards  and  night  inspectors  not  less  tlmn  cijrht  hours.  The 
regrulations  provide  that  these  hours  may  be  extended  as  the  needs  of 
the  service  demand,  and  that  such  extension  shall  be  without  addi- 
tional compensjition  except  as  provided  by  the  act  of  February  13, 
1911,  of  which  the  act  of  February  7,  1920,  is  an  amendment. 

In  the  light  of  these  regulations  the  statutory  provision  for  over- 
time compensation  is  fairly  clear.  The  statute  is  designed  to  put  all 
customs  oflicers  and  employees  on  an  equal  footing  as  regards  over- 
time, and  as  some  such  officers  and  emjjloyees  are  regularly  required 
to  be  on  duty  for  one  hour  after  5  o'clock  p.  m.,  that  no  overtime 
shall  l)e  allowed  for  any  fraction  of  time  of  less  than  one  hour  be- 
tween 5  and  6  oVhxk  p.  m. 

When  a  boarding  officer  has  been  regidarly  on  duty  up  to  G  o'clock 
p.  m.  he  has  served  the  full  fractional  time  after  5  o'clock  p.  iii.  neces- 
sary to  establish  his  overtime  status,  and  thereafter  is  entitled  to 
overtime  pay  as  provided  by  the  statute  for  all  time  served.  Any 
fraction  of  overtime  less  than  two  hours  served  after  6  o'clock  p.  m. 
entitles  such  officer  to  allowance  of  one-half  day's  pay  as  for  two 
hours'  service.  To  earn  an  additional  half  day's  pay  the  officer  must 
.icrve  at  least  two  hours  after  6  o'clock  and  so  on  thereafter  until  8 
o'clock  the  next  morning  or  until  the  fidi  maximum  of  two  and  one- 
half  days'  pay  has  been  reached.  Services  rendered  to  different  ves- 
sels are  to  be  computed  and  paid  separately.  23  Comp.  Dec,  357. 

Applying  this  construction  of  the  statute  to  the  auditor's  decision 
his  conclusions  (a),  (b)  are  disapproved,  as  is  also  his  conclusion 
that  no  overtime  charge  of  less  than  one  hour's  service  for  meeting 
a  train  is  allowable.  His  conclusions  in  (c)  and  (d)  that  service 
to  diflferent  vessels  in  the  same  niglit  may  not  be  prorated,  or  aggre- 
gated, for  the  purpose  of  computing  overtime  are  correct,  for  the 
reason,  however,  that  the  service  to  each  ves.sel  is  to  be  separately 
computed  under  the  rule  hereinbefore  announced.  Conclusion  {e) 
is  not  entirely  clear.  Charge  should  be  made  in  accordance  with  the 
time  of  service  including  all  service  after  5  o'clock  p.  m.  Conclusion 
that  only  one  day's  pay  is  chargeable  for  three  hours'  overtime  from 
2  to  5  o'clock  a.  m.  is  approved. 

This  decision  deals  with  the  general  questions  of  law  only,  and  not 
with  the  facts  of  any  specific  case.  It  is  noted  that  separate  charges 
are  made  in  voucher  3  for  overtime  sendee  of  A.  A.  Campbell,  night 
inspector  and  acting  boarding  officer  at  Edmonds,  Wash.,  for  board- 
ing scows.  Decision  of  the  question  whether  separate  charges  for 
scows  in  tow  are  authorized  is  reserved.  Decision  of  the  overtime 
status  of  this  night  inspector  is  also  reserved. 

The  auditor's  decision  is  modified  in  accordance  with  the  general 
ooDstruction  of  the  statute  herein  announced. 
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PAYMENTS  BY  DISBTTBSINa  OFFIOEBS  OF  BILLS  FOB  PASSENaEB 

TRJjrSPOBTATION  CnSABOBS. 

[19aa   IHpartment  Clrcuiar  No.  212.) 

Treasury  Department, 
Office  of  the  Comftbolxer  of  the  Treasury, 

WashingUmt  November  1920, 

To  vhom  it  may  concern: 

Attention  is  directed  to  Treasury  Department  Circular  No.  49, 
'  dated  June  19,  1915,  in  which  forms  for  transportation  accounts 
were  prescribed  for  general  use  throughout  the  various  departments 
and  independent  establishments  of  the  Government  in  lieu  of  those 
prescribed  and  published  by  former  Treasury  Department  circulars. 

It  appears  that  it  has  become  the  practice  in  some  departments 
and  independent  establishments  to  forward  bills  covering  passenger 
transportation  to  the  auditors  of  the  Treasury  for  settlement.  This 
involves  a  large  amount  of  clerical  and  record  work  in  the  processes 
of  settlement  and  payment  by  Treasury  warrant  and  a  delay  in 
making  payment  to  the  carriers. 

It  was  not  contemplated  by  Department  Circular  No.  49  that 
disbursing  officers  should  be  relieved  of  the  duty  of  paying  passenger 
transportation  accounts  in  ordinary  cases  where  vouchers  in  proper 
form  are  presented  to  them  and  no  doubt  arises  as  to  the  legality  of 
payment.  Hereafter  such  vouchers  should  be  paid  by  disbursing 
officers  when  in  proper  form,  properly  substantiated  and  certified, 
and  not  be  referred  to  the  auditors  for  settlement. 

A  disbursmg  officer  may  exercise  his  right  (o  request  an  advance 
decision  from  the  Comptroller  of  the  Treumj  in  cases  whm  doubt 
arises  as  to  legality  of  payment,  in  accordance  with  the  rules  estab- 
lished for  that  purpose,  or  may  refuse  to  make  payment  when  in  his 
judgment  payment  is  deariy  not  due.  When  payment  is  apparently 
due  in  some  amount,  but  questions  arise  which  require  adjudication, 
the  establishment  of  facts,  or  production  of  further  evidence,  the 
bill  may  be  referred  to  the  proper  auditor  for  settlement  with  a 
statement  of  the  reasons  for  such  action.  Where  payment  has  been 
refused  by  a  disbursing  officer  the  claimant  may  exercise  the  right 
to  file  claim  with  the  proper  auditor,  which  will  be  received  and 
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settled  in  the  usual  couise.  But  where  no  reason  exists  for  request- 
ing an  adYsnoe  decision  or  for  refusal  to  make  payment  upon  Touchen 
presented,  disbursing  officers  should  make  payment  in  the  usual 
course. 

Hie  Transportation  Rate  Board,  which  has  been  established  as  a 
dealing  point  for  all  transportation  claims  and  accounts,  is  author- 
ized to  adjust  direct  with  carrios  any  overpa3rment8  which  may  be 
found  upon  settlement  of  disbursing  officers'  accounte,  but  this 
authorization  can  not  be  regarded  as  rdieving  disbursing  officers  of 
their  liability  under  the  law. 

It  is  requested  that  in  accounts  which  contain  a  large  number  of 
payments  for  transportation  charges  a  separate  abstract  be  rendered 
to  cover  transportation  payments  alone,  or  that  an  abstract  be 
rendered  in  two  parts,  one  of  which  shall  coyer  transportation  pay- 
ments alone. 

W.  W.  Warwick, 
Comptroller  of  the  Treasury, 

Approved : 

D.  F.  IIoi^sTON, 

Secretary  oj  the  Treasury, 
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A. 

Absence.    (See  T^ves  of  abBcnce.) 

Academy,  Military.   (See  Military-  Academy,  United  Statee.) 

Aca^lemy,  Naval.    (See  Naval  Academy.) 

Accounting: 

Between  Government  departments —  P«i«. 
Government  Printing  Office  and  other  offices  for  surplus  printing 

supplies   a25 

Performance  of  services   822 

Transfer  of  appropriations   1D6 

War  Department  and  Bureau  of  3kIineH  and  Bureau  of  Standards   MA. 

Consular  Service — drafts  upon  Treasury  for  salaries   316 

Fees  of  clerk  of  Supreme  Court  of  District  of  Columbia— after  July  L  1920, 

all  to  credit  of  Treasurer   542 

Liability  of  officer  for  safekeeping  of  public  money   328 

Los»of  funds  by  naval  disbursing  officer — may  be  relieved  by  certificate  of 
Secretary  of  Navy  that  loss  occurred  in  line  of  duty  and  witliout  fault  or 

negligence  of  officer   li)55 

Moneys  received  from  steamship  companies  for  medicines  furnished  aliens .  1070 

Porto  Rico  internal-revenue  taxes   bO. 

Proceeds  of  sales  of  surplus  war  supplies- 
Available  for  cost  of  samples   484 

To  be  deposited  in  general  funds  of  Treasury   100^ 

When  authorized  to  be  used  to  defray  expeuHos  of  subsequent  sales. . .  4fiQ 
Reclamation  fund — advance  payments  of  operation  and  maintenance 

charges  not  subject  to  direct  expenditure  without  appropriation  

Refund  of  internal-revenue  taxes — certified  by  auditor  for  payment — not 

to  be  credited  against  amounts  thereafter  found  due   560 

Retirement  fund — 

Basic  salary,  pay,  or  compensation — what  constitutes   152 

Deductions  not  to  be  ma<le  during  probationary  period   415 

Deposits  and  redeposits  by  reinstated  employees   623 

Employee  dying  after  retirement  but  before  amount  of  annuities 

balances  or  exceeds  account — computation  of  interest  on  remainder.  322 
Employee  given  temporary'  appointment  to  qualify  for  position — 

deductions  authorized   946 

Employees  paid  from  Indian  tribal  trust  funds — manner  of  transferring 

deductions  to   123 

Geological  Sur\'ey  employees  paid  by  State   50 

Interest  on  deductions  for  year  in  which  made  aulliurized — i.'Xceptions.  fiSfl 
Library  of  Congress — rules  same  for  making  deductions  as  for  executive 

departments   14fi 

Panama  Canal— leaves  of  absence — basis  for  making  deductions   ]2Q 
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Accounting — Continued . 

Retirement  fund — Continued,                                        '  raf*. 
Pending  determination  of  status  of  employee  by  Civil  Service  Com- 
mission— deductions  should  be  made   114 

Refunds  upon  separation  from  serxice   ^fi 

Stating  accounts  of  indiWdual  employees  and  computation  of  interest.  ?49 
St.  Elizabeths  Hospital— 8uri)lu8  of  amounts  paid  by  Bureau  of  War  Risk 

'    Insurance   24Q 

Set-offs  -Comptroller  may  not  waive  or  postpone  collections  in  full  of  in- 
debtedness to  United  States  from  other  moneys  due  from  United  States.  829 
Shipping  Board  Emergency  Fleet  Corporation — funds  are  public  moneys 

and  subject  to  statutorj-  restrictions  and  audit  requirements   S31 

Soldiers'  Home,  United  States — entitled  to  credit  for  all  fines,  forfeitures, 

etc.,  of  all  soldiers  on  rolls  of  Regular  Army  since  April  6^  1917   631 

Accounting  officers: 
Auditors — 

Modification  of  an  existing  construction  of  statute   225 

Navy  Department — has  no  jurisdiction  to  question  certificate  by  Secre- 
tary of  Navy  that  L  ss  of  funds,  etc.,  by  disbursing  officer  occurred 

in  line  of  duty  and  without  fault  or  negligence  of  officer  

Payment  under  settlement  of,  is  in  full  satisfaction  of  claim   682 

State  and  Other  Departments — 

Has  jurisdiction  to  settle  claims  of  Emergenc>'  Fleet  Corporation 

against  Grain  Corporation   232 

Procedure  in  settlement  of  claims  for  transportation  of  destitute 

seamen   599 

War  Department — has  jurisdiction  to  hiake  direct  settlement  of  claim 

denied  in  France  for  lack  of  evidence   10^ 

Certification  of  claims  to  Congress — covering  increased  compensation  for 

which  no  appropriation  was  available — ^not  authorised   3^ 

Comptroller — 

Has  no  jurisdiction  to  revise  account  denied  in  France  for  lack  of 

evidence  and  not  "settled  "   Ifi23 

Revision  of  account*?  -not  authorieed  to  make,  where  claimants 

accept  payment  even  though  protest  is  made   6S2 

Jurisdiction — 
Have- 
Claims  for  loss  or  destruction  of  private  property  in  militar>' 

service  prior  to  April  6^  1917   9QQ 

Claims  under  appropriation  "European  Food  Relief"   232 

Have  no — 

Claims  for  loss  of  private  property  in  military  service  since  April 

5, 1917   aia 

To  certify  claim  to  Congress  for  damages  for  alleged  breach  of 

contract  by  Government   S&A 

To  decide  question  of  internal-revenue  taxes  on  travel  of  Coast 

Guard  officers   29fi 

To  determine  facts  in  claims  certified  by  Secretary  of  Navy  as 
ha\ing  been  paid  by  disbursing  officers  under  "military  neces- 
sity"  S2fi 

General  presumption  that  civil-service  requirement*  complied  with, 
not  applicable  to  reemployment  of  employees  retired  for  age   S5S 
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'Accounting  officere— Continued. 

Jurisdiction — Continued.  p^. 
Payments  in  aid  of  rural  post  roads — right  reserved  to  call  for  expla- 
nation over  administrative  approval   508 

Private  property  lost  in  military  service  under  act  of  March  4^  1921. . .  Sfii 

Responsibility  to  ascertain  legality  of  appointments   209 

Accounts: 

Disbursing  officer — not  credited  for  unverified  vouchers  and  funds  on  tor- 

•     pedoed  vessel   &6& 

Federal  Power  Commission — audited  by  Auditor  for  State  and  Other  De- 
partments  ^ 

Lost — Marine  Corps — pay  of  enlisted  men   99Q 

Revision  by  comptroller — 

Claimant  may  not  preserve  right  to,  by  entering  protest  and  applying 

amount  received  as  partial  payment   682 

Settled  in  France — not  authorized  if  payment  was  denied  for  lack  of 

evidence  and  not  settled   1023 

Administrative  assistants.    (See  Public  Health  Ser\ice.) 
Advance  payments: 

Funds  of  Emergency  Fleet  Corporation  to  marine  insurance  corporation 

prohibited   311 

Telephone  service — prohibited   885 

To  cover  cost  of  baRRage  transfer  not  atithorized   231 

Tuition  of  Army  officers  detailed  to  educational  institutions — ^prohibited .  203 
(See  also  contracts.) 
Advertising: 

Federal  Power  Commission — within  purview  of  sec.  3828,  R.  S   IM 

Proposals  for  supplies — 

Aeronautical  engines  for  Army — not  required   1007 

Courts,  United  States — not  necessary,  when  amount  does  not  exceed 

125   m 

Lawn  mowers  for  Panama  Canal  may  not  be  limited  to  particular  make.  8M 
Not  excused  by  mere  demand  for  particular  make  of  surveying  transit.  640 
Agriculture,  Department  of: 

Forest  Service.    (See  Forest  Service.) 
Rural  post  roads.    (Su  Rural  post  roads.) 

Transportation  of  household  goods  of  employ  h3S — unpacking  not  authorized.  2fil 
Vehicles,  passenger-carrying — ^motor  cycles  constructed  for  freight  carry- 
ing are  not,  within  act  of  July  16^  1914   lliUl 

Aids.    (See  Pay — additional.) 

Air  Service.    (Su  Army.) 

Alaska: 

Coast  Guard  commissioned  and  warrant  officers  serving  in — rate  of  pay   8&2 

Mileage  of  members  of  legislature — members-elect  dying  en  route  to  legis- 
lature but  before  qualifying— not  entitled  to   832 

Part  of  United  States  within  meaning  of  act  authorizing  purchase  of  silver.  58 
Vessels  of  Coast  Guard  operating  in  waters  of,  payment  of  one-fourth  addi- 
tional pay  for  detention  beyond  enlistment  not  authorized   025 

Aliens: 

Medical  treatment  of  rejected  immigrant  accounting  of  refunds  from  steam- 
ship companies   1070 
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Aliens — Continued, 

War  risk  insurance  benefidariee —  ynj*. 
Allotments  to  enemies  and  allies  of  enemies — j^g;nlatian8  must  be 

changed  so  as  to  permit  deductions  from  pay   377 

Italians — manner  of  making  payments  to  estates  of  decedents   i21 

American  Relief  Administration: 

Claims  under  appropriation  "European  Food  Relief"  within  jurisdiction  of 

accounting  officers   732 

American  seamen.    (See  Seamen.)  • 
Appointments.    (See  Officers  and  employees.) 
Appraisers.    (See  Internal  Revenue  Service.) 
Appropnations:  * 

Army — proper,  for  payment  of  tuition  of  officers  detailed  to  educational 

institutions   2S& 

Availability  beyond  fiscal  year — 

Bid  accepted  on  last  day  of  one  fiscal  year,  delivery  to  be  made  in  next, 

but  not  actually  made  until  following  year   fiili 

Expenses  of  Government  employees  in  verifying  statement  of  coeta 

under  cost-plus  contracts  not  authorized   2S1 

Funds  for  temporary  clerks  in  Poet  Office  Department  to  pay  indem- 
nity claims  on  lost  mail   1065 

Funds  transferred  from  various  Government  services  to  Biu'eau  of 

Klines  for  scientific  investigations   6&4 

Informal  contracts  for  news  items  for  Bureau  of  Education  not  suffi- 
cient to  authorize   97(1 

Manufocture  of  ordnance  material  at  Government-owned  establish- 
ments  857 

One  annual,  transferred  to  another  annual   9 

Availability — ^prior  to  fiscal  year — ^purchase  of  fuel  for  public  buildings.  . .  82& 
"Collecting  the  Revenue  from  Customs  "—chargeable  with  expenses  of 

customs  officers  acting  as  witnesses  in  liquor  prosecutions  

Contingent  funds — prior  written  authority  from  head  of  department  re- 
quired to  authorize  purchase  from   539 

"European  Food  Relief,  1919"  claims  under,  within  jurisdiction  of  ac- 
counting officers   232 

Federal  Power  Commission — in  connection  with  water  supply  for  District 

of  Columbia — when  available  for  employment  of  personal  services   155 

"Fees  of  witnesses,  United  States  Courts" — 

Available  for  ex|>ense8  of  exprohibition  agent  testifying  to  prohibition 

investigations   533 

Not  available  to  pay  expenses  of  national  prohibition  agents  acting  as 

witnesses  for  Government   199 

Judiciary — available  for  medical  treatment  of  prisoner  in  custody  of  mar- 
shal  sai 

Making  of — term  "authorized  to  be  appropriated"  is  merely  authority  for 

future   as 

Ikliscellaneous  expenses — Bureau  of  Engraving  and  Printing — available 

for  eyeglasses  for  firemen   561 

National  prohibition  act — 

Agents  acting  as  witnesses — available  for  expenses   199 

Available  for  medical  treatment  of  prisoner  in  custody  of  prohibition 

officers   aai 

Not  available  for  witness  fee  of  exprohibition  agent   533 
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ApproprUtiona — Contmued.  Pac*. 
Navy  Department — "  Tranaportation  and  Recruiting,  Bureau  of  Naviga- 
tion "  chargeable  with  payment  of  rewards  for  apprehension  and  de- 
livery of  deserters   42 

Purchase  of  real  estate  not  to  be  made  from  July  11,  1919,  or  prior  appro- 
priations  b&k 

Reclamation  fund — purchase  of  property  from,  with  liens  on  credit  not 

authorized  662 

" Salaries,  fees,  and  expenses.  United  States  marshals." — 

Available  for  expenses  of  special  agents  of  Department  of  Justice 

detailed  to  assist  marshal  in  serWce  of  process   6fi2 

Available  for  reimbursement  of  sheriff  for  cost  of  transporting  prisoner 

when  no  marshal  present   &88 

"Surveying  the  Public  Lands,  1921," — available  to  pay  per  diem  in  lieu  of 

subsistence  of  field  employees  detailed  to  Washington   587 

Transfer  of — 

Between  bureaus  or  departments — 

Available  for  direct  expenditure   Iflfi 

"Bureaus  or  departments" — meaning  of   fi92 

Government  Printing  Office  and  other  branches  for  8uri)lus 

printing  supplies  not  required   915 

To  Bureau  of  Mines  for  scientific  investigation — time  limitations 

on  availability   684 

War  Department  and  Bureau  of  Mines  and  Bureau  of  Standards. .  944 
When  involving  transfer  of  duties  imposed  by  law — not  authorized .  892 
One  annual,  to  another  annual,  does  not  extend  period  of  availability . .  ft 
War  Department — 

"Arming,  equipping  and  training  the  National  Guard,  1921" — not 
available  for  burial  expenses  of  National  Guard  officer  attending 

military  service  school   1017 

Available  to  reimburse  Emergency  Fleet  Corporation  for  construc- 
tion costs  of  troop  transports   717 

"Disposition  of  remains  of  officers,  soldiers,  and  civilian  employees, 
1921" — not  available  for  burial  expenses  of  National  Guard  officer 

attending  military  service  school   1017 

Not  available  for  reimbursement  of  Emergency  Fleet  Corporation  for 
loss  of  seized  enemy  vessels   715 

War  Risk  Insurance,  Bureau  of — not  available  for  payment  of  salaries  of 
officers  of  Public  Health  Service  a^ssigned  to  Federal  Board  for  Voca- 
tional Education   5 

Armory  drill  pay.    {See  National  Guard — drill  pay.) 
Arms  and  ammunition.    {See  War  Department.) 
Army: 
Aids — 

To  commander  of  United  States  forces  in  France — entitled  to  pay 

and  allowances  of  a  colonel   226 

To  general  of  the  Armies  of  the  United  States  subsequent  to  June  4, 

1920,  not  entitled  to  pa>  of  colonel   2&Q 

Air  Service — 

Flying  cadets — 

Not  entitled  to  increase  of  pay  under  acts  of  May  18^  1920,  and 
June  4,  1920    372 

Pay  of,  not  affected  by  acta  of  May  18,  1920,  and  June  4^  1920   ffl 

Flying  surgeons  not  entitled  to  additional  pay  for  aviation  duty . .   1078 

Purchase  of  aeronautical  engines — advertising  for  bids  not  required ....  IQQZ 
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Army — Continued . 

Burial  expenses.  (Sre  Burial  expenses.)  Paft*. 
Chemical  Warfare  Serv  ice — administrative  office  in  District  of  Columbia 

part  of  War  Department   643 

Civilian  employees — 

Foreign  service — 1240  bonus  of  contract  employees   823 

Land-grant  deductions — when  applicable  to  travel  of   749 

Not  entitled  to  reimbursement  for  loss  of  baggage   fififi 

Shoe  inspector  on  temporary  duty — regulations  and  not  orders  govern 

per  diem  in  lieu  of  subsistence  after  first     days   816 

Stoppage  of  pay  under  105th  Article  of  War   257 

Coast  Artillery  Corps — rations — firemen  not  entitled  to  additional,  under 

acts  of  May  18,  1920.  and  June  4,  1920   Ifi5 

Contract  surgeons — 

WTien  entitled  to  longevity  increase  of  pay   fi2 

WTien  service  as,  may  be  included  in  computing  longevity  pay  of 

Navy  ofhcere   448 

Courts-martial.    (See  Courts-martial.) 
Damages  to  private  property — 

Act  June  5^  1920,  specially  applicable  to  smsdl  claims   407 

Civilian  employees  not  entitled  to  reimbursement   fi6S 

Civilian  employees  subject  to  105th  Article  of  W^ar   257 

During  Federal  control  of  railroads — settlement  with  Railroad  Ad- 
ministration limited  to  transportation  service   fi^ 

Fault  or  negligence  by  personnel  of,  not  a  factor  in  settling  claim ....  1S7 
Resulting  from  river  and  harbor  work — act  of  June  5,  1920  not  retro- 
active  &15 

Roads  by  hea%'>''  hauling  to  camp — ^reimbursement  authorized   2Sl 

Stoppage  of  pay  under  105th  Article  of  War  extends  to  second  posi- 
tion  257 

WTiere  or  by  what  caused — when  necessary  to  consider  in  settling 

claims   4fl7 

Desertion — 

Enlisted  men  acquitted  of,  but  administratively  determined  absent 

without  leave — subject  to  forfeiture  of  pay   625 

From  selective  draft — ^pay  and  allowances  upon  return  to  military 

control  and  clotliing  upon  release  from  confinement   9fifi 

Payment  of  reward  to  attorney  of  deserter  when  surrender  results 

from  hb  advice,  not  authorized   4S2 

Enlisted  men- 
Absent  without  leave — cost  of  returning  charged  to  man   875 

Acquitted  of  desertion  but  administratively  determined  absent  with- 
out leave — subject  to  forfeiture  of  pay   SH 

Act  of  March  30^  1920,  authorizing  extra-duty  pay  repealed  by  act  of 

June  4,  1920   203 

Aviation-duty  pay — 

When  entitled  to,  after  June  i,  1920   335 

Wlien  to  include  2Si  per  cent  increase  of  pay  under  act  May  18, 

1920,  in  computing   1DQ2 

Chauffeur,  Signal  Corps,  not  entitled  to  additional  rations  under  act 

of  June  1  1920   205 

Continuous-service  pay  not  autliorized  after  July  1^  1920   Si 
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Army — Contimied. 

Enlisted  men — Continued. 

Detailed  to  road  work —  P«ge. 

Proper  appropriation  available  for  payment  of  extra  pay   1025 

When  entitled  to  same  compensation  as  civilians   liiiZ 

Distin^ished-service  medal— do  not  loee  additional  pay  for,  when 

becoming  officers   1 

Enlistment  allowance- 
Distinction  between  original  and  reenlistment  in  computing  

Not  applicable  to  Marine  Corps   31 

Reenlisting  to  be<  ome  warrant  officers — not  entitled  to   I4Z 

Extra-duty  pay  subsequent  to  July     1920,  not  autliorir.ed   31 

Firemen,  Coast  Artillery  Corps — not  entitled  to  additional  ration  under 

acts' of  May  18,  1920,  and  June  i,  ,  92Q   IM 

Forfeitures  of  pay- -  when  increased  pay  under  act  of  May  18^  1920,  to 

be  included  in  computing   fi3 

Honorable-discharge  gratuity — distinguished  from  enlistment  allow- 
ance  94& 

Marksmen,  sharpshooters,  etc. — i^;t  of  June  4^  1920,  does  not  repeal 

provision  for  additional  pay  for   23fi 

Rations,  additional — 

Authorized  by  act  of  May  18^  1920 — applicable  only  to  first  2 

grades — date  effective   21 

Under  act  May  18^  1920 — value  prior  and  subsequent  to  June  30, 

1920   63 

Reduced  in  grade — when  saving  clause  in  act  of  June  4,  1920,  no  longer 

applies   6QQ 

ReenUstmentB  authorized  only  when  able-bodied   G2&. 

Retired — 

Additional  pay  for  specialists  not  to  be  included  in  computing 

pay  of   202 

Called  to  active  duty — rate  of  pay  entitled  to,  under  act  of  June 

4^  1920   422 

Commissioned  during  World  War — when  entitled  to  pay  and  allow- 
ances of  warrant  officer   filfi 

Rate  of  pay  subsequent  to  July  li  1920   422 

Schedules  of  pay  for  first  three  grades   581 

IfiO  bonus  on  discharge.    {Set  Gratuities — f6Q  bonus.) 

Specialists — ^acceptance  of  rating  as,  does  not  change  grade  so  as  to 

defeat  right  to  higher  rate  of  pay  under  act  of  May  18,  J  920  

Termination  of  compulsory -service  enlistments  July  2^  1921   S6l 

Termination  of  temporary  warrant  on  June  30^  1920 — effect  of  saving 

clause  in  act  of  June  4^  1920   476 

Transportation  of  wives  from  Europe — when  authorized   1046 

Transportation  of  wounded,  while  on  furlough  at  1  cent  per  mile   351 

Travel  allowance  on  discharge — 

Enlisted  and  discharged  at  same  place — payment  to  bona  fide  home 

authorized  regardless  of  affidavit  electing  place  of  discharge   831 

Enlisting  subsequent  to  April  2,  1917,  or  prior  thereto  in  forces 
other  than  R^xilar  Army  and  discharged  for  purpose  of  reen- 
listing not  entitled  to   aSQ 

War  Risk  allotments  and  allowances.    (See  War  Risk  Insurance, 
Bureau  of.) 

Enlistment  allowance.    (See  same  title,  subhead  enlisted  men.) 


Army — Continued. 
Field  clerks — 

Grade  of,  not  abolished  by  act  of  June  4,  1920  ^   ^ 

Not  entitled  to  extra  pay  for  servicee  as  court-martial  reporters   452 

Not  entitled  to  transportation  for  dependents  when  changing  stations.  ^ 

Six  months'  death  gratuit>'  not  applicable  to   712 

$240  increase  of  pay — commuted  value  of  quarters,  heat,  and  light  to 

be  included  in  determining  right  to   1Q5Q 

Traveling  expenses  while  inspecting  National  Guard   fi2Q 

Finance  Department — chief  of,  authorized  to  sign  requisitions  for  public 
money,  but  may  not  delegate  power   2&ft 

Flying  cadets — 

Increase  of  pay  for  enlisted  men  under  acts  of  May  18^  1920,  and  June 

4,  1920,  not  applicable  to   322 

Pay  of,  not  affected  by  acts  of  May  18^  1920,  and  June  4^  1920   ffi 

Land — 

Condemnation  proceedings  practically  completed  March  3^  1921,  need 

not  be  reopened  to  comply  with  sec.  355.  R.  S   SJ4 

Purchase  of — act  of  July  11^  1919,  prohibits  completion  of  condemna- 
tion proceedings   23Q 

Medical  Corps — enlisted  men — termination  of  temporary  warrant  on  June 

30.  1920 — effect  of  saving  clause  in  act  of  June  4^  1920,  on  pay   476 

Mine- Planter  Service — 

Enlisted  men— rates  of  pay  after  July  1^  1920   33fi 

Warrant  officers — 

Clothing  allowance — amount  and  when  payable   51fi 

When  entitled  to  commutation  of  quarters,  heat  and  light   876 

Nurse  Corps  (female) — 

Commutation  of  quarters,  heat  and  light  for  dependents  not  entitled  to.  6SQ 

Six  months'  death  gratuity  not  applicable  to   26fi 

Officers  of — 

Accepting  commissions  in  National  Guard  not  entitled  to  additional 
pay   2Q2 

A\'iation-duty  pay — 

During  absence  for  sickness  limited  to  one  month   65S 

Flying  surgeons  not  entitled  to   1078 

Longevity  pay  to  be  included  in  computing   ^5 

Dental  treatment  by  private  dentists,  when  authorized   fi21 

Detailed  to  educational  institutions  for  instruction — payment  of  tui- 
tion in  advance  prohibited — appropriation  available   203 

Dismissed  under  court-martial  sentence — date  to  which  entitled  to 
pay   13 

Hand  baggage  lost  while  in  custody  of — reimbursement  not  author- 
ized  4fi9 

Holding  ratings  of  junior  military  aviator  and  military  axiator — com- 
putation of  increased  pay  under  act  of  May  18^  1920   62 

In  charge  of  public  buildings  and  grounds  reduction  in  rank  does  not 
reduce  pay  and  allowance   fi 

Jurifidiction — guaranteeing  and  indorsement  on  check  not  within   5fi2 

Longe%'ity  pay — 

May  count  civil  service  employment  in  Coast  and  Geodetic  Sun'ey .  549 
Prior  t!er%'ice  as  cadets  at  Military  Academy  may  not  be  counted 
in  computing  
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Army — Continued. 

Officers  of — C'ontinued. 

Longevity  pay — Continued.  Page. 
Prior  service  as  commiwioned  officer  and  cadet  in  Revenue  Cutter 

Ser%ice  and  Coast  Guard  may  be  counted  

Service  aa  veterinarian  may  not  be  counted   997 

State  service  in  National  Guard  may  not  be  counted  after  dis- 
charge from  temporary  forces   754 

May  be  assigned  to  authorized  work  of  Federal  Power  Commission   3ia 

Medical  treatment — 

Civilian,  at  place  other  than  post  of  duty — when  reimbursement 

authorized   7fi7 

Through  private  sources  while  on  leave — not  entitled  to  reim- 
bursement  514 

ililcage — 

Accompanjing  body  of  students  not  entitled  to   5Q2 

Appraising  land  of  National  Guard  offered  for  sale  

Given  commission  in  Regular  Army  after  temiwrary  commiwion— 

entitled  to,  to  first  duty  station   522 

Granted  sick  leave  and  ordered  to  report  to  another  station  at 

expiration  thereof — entitled  to   321 

Using  Government  automobiles  '   722 

Not  entitled  to  transportation  at  1  cent  per  mile  under  act  of  June  5, 

1920,  for  wounded  soldiers  on  furlough   351 

One  year's  pay  on  discharge  for  physical  disability — additional  pay 

under  act  of  May  18,  1920,  to  be  included  in  computing   427 

Promoted  by  seniority  to  fill  a  vacancy — when  increased  pay  under 

act  May  IS^  1920,  commences   52 

Qualification  as  expert  rifleman  received  while  ser\'ing  as,  does  not 
entitle  to  additional  pay  for  subsequent  serWce  as  officer  or  enlisted 

man   914 

Quarters,  commutation  of — continuing  to  occupy  buildings  on  military 

reservation  sold  to  private  parties— authorized   grQ 

Retired — 

Acting  as  Government  witnesses — additional  compensation  not 

authorized   22Q 

Colonel  or  lieutenant  colonel  detailed  as  professor — computation 

of  increased  pay  under  act  of  May  18,  1920   52 

For  age  while  holding  office  of  chief  of  a  branch— rank  and  pay. .  221 

Schedules  of  pay   582 

Serving  as  aids — 

To  commander  of  United  States  forces  in  France — entitled  to 

rank,  pay,  and  emoluments  of  colonel   226 

To  General  of  the  Armies  of  the  United  States  8ul)sequent  to  June 

4,  1920 — not  entitled  to  pay  of  colonel   2Sik 

Six  months'  death  gratuity.  {See  Gratuities— death,  six  months'  pay.) 
ffiQ  bonus — not  entitled  to  where  entitled  to  one  year's  pay  on  discharge 

for  physical  disability   427 

Transportation  of  dependents — 

Change  of  station  must  be  permanent  and  transportation  furnished 

at  time  of  change   400 

"Dependent  child  or  children  "—what  coastitutee   Ifi 

"Dependents  ' defined   4QQ 
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Anny — Continued. 

OfBcere  of — Continued. 

Transportation  of  dependents — Continued. 

Field  clerks  not  entitled  to   S& 

Not  using  Government  transportation  requests   ^ 

Retired — 

Changing  stations  while  on  active  duty — entitled  to   391 

Not  entitled  to  when  called  to  active  duty  or  when  relieved 

therefrom   391 

To  home — not  entitled  to   fil 

6Q  days' limit  of  time  within  which  requests  may  be  used   700 

Use  of  automobile  and  reimbursement  of  officer  not  authorized. . .  326 
When  right  to,  accrues — journey  must  have  been  started  on  or 

after  May  18,  1920  '  401 

Transportation  of  wives  from  Europe  not  authorized   ISH 

Traveling  expenses — National  Guard  duty — basis  for  computing   585 

Officers  Reserve  Corps — serving  on  committees — counting  of  prior  State 

service  on  active  list  for  longe\'i{y  pay  not  authorized   245 

Ordnance,  manufacture  of,  at  Government-owned  establishments — availa- 
bility of  appropriations  beyond  fiscal  year   852 

Philippine  MiUtia — officers  of,  may  count  prior  service  in  Philippine 

Scouts  in  computing  longe\'ity   3Q2 

Philippine  Scouts — 

Oiganization,  establishment  of  Reserve — change  in  enlistment  periods.  88 
Service  in,  may  be  counted  by  Army  officers  in  computing  longe\'ity 

pay   3fl2 

Private  property  lost  in  the  ntilitary  service — 

Act  of  March  4,  1921,  does  not  limit  jurisdiction  of  accounting  officers 

to  claims  arising  prior  to  April  6.  1917   9QQ 

Act  of  March  4.  1921,  gives  Secretary  of  War  absolute  jurisdiction  of 

claims  arising  since  April  5, 1917   818 

Baggage  during  period  of  Federal  control   024 

Claims  disallowed  under  act  of  July  9^  1918,  may  be  filed  under  act  of 

March  4,  1921   822 

Limitations  on  jurisdiction  of  Secretary  of  War  under  act  of  March  4, 

1921   9fi4 

Quartermaster  Corps — 
Field  clerks — 

Grade  of,  not  abolished  by  act  of  June  4,  1920   ^ 

Not  entitled  to  extra  pay  for  services  as  court-martial  reporters. . .  452 
Not  entitled  to  transportation  for  dependents  when  changing 

stations   S8 

f240  bonus- 
Employees  whose  pay  is  adjusted  by  administrative  action  en- 
titled to   107? 

Field  clerks — commuted  value  of  quarters,  heat,  and  light  to  be 

included  in  determining  right  to   1050 

Reenlistments — men  must  be  effective  and  able-bodied   62fi 

Signal  Corps — chauffeurs  not  entitled  to  additional  ration  under  act  of 

June  L  1920   205 

Six  months'  death  gratuity.    {Su  Graduates   death,  six  months'  pay.) 
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Army— rontinued. 

Transportation —  Page. 

Persomi  not  Hiibjert  to  land-^nt  dedurtions   574 

Remainf*.    (^ff  Tranaportation — remains.) 

Wives  of  soldiers  from  Europe — when  authorize*!   1fl4fi 

Warrant  officers — inchidcd  within  provisions  for  six  months'  death  pra- 

tiiity   8S3 

Army  field  clerks.    (Sff  Army.) 
Army  Mine  Planter  Service: 

Enlisted  men  -rates  of  pay  after  July  1.  l^Q   33H 

Warrant  officers — 

Clothing  allowance — amount  and  when  payable   516 

When  entitled  to  commutation  of  quarters,  heat,  and  light   S7ti 

Arsenals: 

Leaves  of  absence  of  employees — 

Abstmt  because  of  sickness  or  disability — when  first  serNnce  year  ends.  IQQ 
Mtist  Ke  employees  of  gun  factories  and  arsenals  and  perform  duties 

therein    nature  of  duties  immaterial   21fi 

Separated  from  Her\'ice— when  entitled  to  wcnu'd   iM 

Manufacture  of  ordnance  material  at  (lovernment-owned —availability  of 

appropriations  beyond  fiscal  year   852 

Articles  of  War: 
105th- 

(iNilian  employees  of  Army  subject  to   257 

Stoppage  of  pay  under,  extends  to  8econ<l  position   252 

Attorneys: 

Assistant  United  States — special  counsel  may  he  employed  to  assist  prose- 
cution of  murder  case  in  State  court  under  certain  conditions   lOlB 

Not  entitled  to  reward  for  apprehension  of  militan,'  deserter  who  is  client 

of   482 

Auction  sales: 

Responsibility  for  loss  of  goods  after  time  specified  for  removal   651 


Automatic  instirance.    {See  War  Risk  Insurance.  Bureau  of.) 
Atitomobiles.    (See  Vehicles,  paesenger-carrjnng). 
Agnation-duty  pay.    (See  Pay — additional.) 
Awards: 

Dent  Act.    (See  Dent  Act.) 

B. 

Baggage.    (See  Transportation.) 
Bailments: 


^\Tiat  constitutes  Government  insurer  of  property  (ga.soline  barrels)   29fl 

Balloon  mechanician.    (See  Pay,  additional,  aviation.) 
Band  of  National  Guard.    (See  National  Guard — drill  pay.) 
Banks: 

Examiner  of  national — when  per  diem  in  lieu  of  sul)e*ijitcnco  at  home 
authorized   9&1 

Federal  reserve.    (Sec  Federal  Re-ierve  Banlc<.) 
Board  and  Itxiging.    (See  Generally  subsistence.) 
Bonds: 


Certificates  of  indebtedness — franchL«e  tax  from  Fe<lcral  re-iorvo  banks  may 


be  applied  to  retire   605 

Indemnity  for  lost  check.-* — 

Premiums  on,  not  an  expense  of  performance  of  contra -  t   122 

Requirement  may  not  be  waived  in  case  of  municipalities   243 

50003"— 21— vol.  21  n 
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Bonds— Continued.  Vtgf. 
Officers  of  Xaval  Reserve  Force  Supply  Corp;*  not  required  to  execiitc,  for 

periods  of  traininp  

Retirement  of  (iovernment— determination  of  sinking  fund — consideration 

of  foreign  ohli^tions  


Bonus.    {See  Compensation — increase  of.) 

Bureau  of  Enjmivinp  and  Printinp.    (Set  Enpravinp  and  Printing,  Bureau  of.) 
Bureau  of  Mine^.    (Sef  Mine.^,  liureau  of.) 
Bureau  of  Standards.    (See  Standards,  Bureau  of.) 
Burial  expenses: 
Army- 
Accepted  applicants  for  enlistment — killed  while  being  returned  to 


recruiting  station — authorized   ftfif^ 

Discharged  soldier   appro|)riati<)ns  availaMo   73^ 

Coast  Guard — proposed  regulations  increa-ing  allowance  not  retroa<"tive. . .  IQa 
National  Guard — officer — dying  while  attending  military  service  school  — 

not  payable   1017 

Transportation  of  remains.    (See  Transportation — remains.) 

Vocational  Education  beneficiaries-  escort  for  (kn  cascfl  trainee — fare  and 

subsistence  jiayable   .^.^fi 

War  Risk  Insurance  beneficiaries — 

Dying  while  in  care  of  Public  Health  Service   fi.'iO 

Not  authorized  after  discharge  from  service   388 

C. 

Cabinet  ofTicers.    (See  Department,  Executive — heads  of). 
Carriers.    (See  generally  Trans {jortation.) 
Census  OfKce: 

Appointment  of  employees — more  than  one  from  same  family-  responsi- 
bility of  a<'counting  officers   .^tf)9 

Pieceworkers  on  duty  with  National  Guard  entitled  to  leave  with  i>ay   .3oO 

Special  agents — when  authorized  to  perform  clerical  services   :tOft 

Certificates  of  indebte<lnes8: 

Retirement — earnings  from  franchise  tax  from  Federal  reserve  banks  may 

be  applied   fiQ5 

Charter  party: 

Demurrage  for  delay  in  unloading  vessel — 

"General  exceptions  clause"  made  ineffective  by  special  provision...  907 
Charwomen.    (See  Engraving  and  Printing,  Bureau  of.) 
Chauffeurs:  (See  Army — enlisted  men.) 
Checks: 

Forged  indorsement — bank  not  entitled  to  reimbursement  for  cashing   .V?? 

Indemnity  for  lost- 
Bond  to  secure  duplicate,  ne<'es«ary  in  ca.«<e  of  municifnlities   fM:^ 

Premiums  paid  by  contractor  not  an  expense  of  jwformance   727 

Postdating  in  payment  of  compen.sation  of  cmployet^s  to  be  discontinued . .  54."^ 
To  estates  of  deceased  lUilian  beneficiaries  of  Bureau  of  "War  Risk  Insur- 
ance  4^1 

Chemical  Warfare  Service.    (See  Army.) 
Chickamauga  and  Chattanooga  National  Military  Park: 

No  appropriation  made  for  boulevard  by  act  of  February  2,  1921   9Qr 

China,  court  for: 

Post  allowances  of  ofTu  ers  ]>ayable  when  absent  from  official  stations   e03 
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Citizenship:  Page. 

Japanese — fight  to,  under  act  of  May  9j  1918,  considered   ZZQ 

Civil  Service  Commission: 

Appointment  of  employee  to  field  service  for  purpose  of  detail  to,  not  au- 
thorized   4Qfl 

Claims: 

Certification  to  Congrese — 

Covering  increased  compensation  for  which  no  appropriation  was 

made — accounting  officer  not  authorized  to  make   afifl 

Damages  for  breach  of  contract  by  Government — not  authorized   534 

Compromise  payments — when  Secretary  of  Treasur}'  authorized  to  accept.  821 
Set-offa.   (See  Set-offs.) 
Clerk  Hire.   (See  House  of  Representatives.) 
Clerks,  United  States  Courts: 

Circuit  court  of  appeals — traveling  expenses  limited  to  $h  per  day   7Qfi 

Holding  other  positions  to  which  appointed  by  court— ^ict  of  March  1»  1921, 

prohibits  receiving  compensation  for   S20 

Supplies,  purchase  of,  after  July  1^  J 919,  from  fees  not  authorized   212 

Supreme  court  of  District  of  Columbia — Accounting  of  fees  and  conipcnsa- 

Uon  after  July     1920    542 

Clocks: 

Time-recording— for  field  service  use — purchase  not  prohibited   546 

Clothing: 

Army  Mine  Planter  Service — warrant  officers — amount  of  allowance  and 

when  payable   Slfi 

Contracts  for.    (See  Contracts.) 

Deserters  from  selective  draft— not  entitled  to  suit  ui>on  release  from  con- 
finement  QSfi 

Naval  Reserve  Force  transferred  to  Regular  Nav\  tn  serve  unexpired  pe- 
riod of  enrtjUment   1038 

Uniform  gratuity.    (See  Gratuities — uniform.) 
Coal.    (See  Fuel.) 
Coast  and  Geodetic  Survey: 

Civil  service  employment  in,  may  be  counted  for  longevity  pay  purposes 

by  officers  of  Army,  etc   54fl 

Filling  va<'anciefl  cau.sed  by  retirement  of  employees  paid  from  lump-sum 

appropriations — limitations  on  com|)ensation   1S3 

Officers  of— 

I.«aves  of  absence — not  entitled  to  leave  privileges  of  naval  officers. .  122 
Longevity  pay — 

Prior  service  in  Naval  Reserve  Force  to  be  included  in  computing.  IfiS 

Time  absent  on  leave  or  furlough  without  pay  may  be  counte<i  

Six  months'  death  gratuity — not  authorized   [»Qa 

Transportation  of  household  goods — entitled  to  same  privilfjiftj  as 

commissioned  officers  of  the  Navy   371 

Recess  appointments.    (See  generally  Recess  appointments.) 
Coast  Artillery  Corps: 

Rations — firemen  not  entitled  to  additional  under  act  of  May  18^  1920, 

and  June  L  1920   Ifl5 

Coost  Guard: 

Cadet  commissioned  ensign  after  graduation — when  pay  of,  commences. . .  iiHR 
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Coast  Guard — Continued. 

Enlisted  men —  Pac*. 

Changes  in  grades — effect  of  saving  clause  in  act  of  May  18^  1920   76 

Continuous  service  pay — 

Basis  for  computing   3S3 

Basis  for  computing  for  service  performed  before  and  after  May  18^ 

1920   6flQ 

Service  in  C<iaat  Guard  only  may  be  counted   44& 

Deduction  of  pay  for  Navy  hospital  fund  not  authorized   3fil 

Effect  of  saving  clause  in  act  of  May  18^  1920,  on  pay  within  ratings 

required  to  be  changed   460 

Forfeiture  of  pay  when  absent  fix>m  duty  due  to  misconduct   Saft 

G.  ().  Mj  pay  under — 

B&fia  for  computing   3^ 

When  second  period  of  enlistment  begins  on  or  after  November 

2L  IW6   8Q1 

Service  in  Coast  Guard  only  may  be  counted   380 

Honorable  discharge  gratuities — 

Discharge  before  expiration  of  full  enlistment  period  under  act  of 

July  IL  1919,  when  entiflcH  to   4fil 

Discharged  from  one-year  enlistments  who  reenlisi  for  one  year  not 

entitled  to   177 

Reonlif'ting  for  two  or  three  yearn  after  continuous  serx  ice  of  two  or 

three  years   452 

Reenlisting  from  N&vy  or  Marine  Corps— not  entitled  to   452 

Medical  treatment — 

Entitled  to,  from  Public  Health  Ser^ice   n7a 

On  board  vessels  in  foreign  portsby  private  physicians  authorized- 
manner  of  paying  by  Public  Health  Service   k19 

No.  1  surfmen,  wheelmen,  an<l  surfmen — amount  of  increased  pay  en- 
titled to,  under  act  of  May  18^  1920   629 

On  vessels  in  .Maskan  waten* — payment  of  one-fourth  additional  pay 

for  detention  beyond  enlintment  not  authorized  

Retired— 

Before  and  after  .May  18j  1920,  basis  for  computing  pay   i33 

Paid  at  Coast  Guanfrate  not  also  entitle<l  to  <15.75  in  lieu  of  allow- 
ances authorize<l  for  Navy   ft7R 

Pay  on  and  after  May  18, 1920,  same  rates  as  for  Navy  

War  risk  compen.sation  payable  to.  only  when  status  on  retired  list 

is  renounced — may  not  revert  to  retired  list   6Qfi 

Travel  allowance  on  discharge — cMititled  to,  under  act  of  February  2S* 

1919,  regardless  of  length  of  enlistment   aap 

Funeral  expenses — proposed  regulations  to  increase  allowance  not  retroac- 
tive  IDS 

Officers  of— 

Deductionof  pay  for  Navy  hospital  fund  not  authorized   ;jfil 

Effect  of  saving  claufe  in  acts  of  July  1, 1918,  and  May  IE,  1920.  on  pay 

of   afl7 

Forfeiture  of  pay  when  absent  from  duty  due  to  misconduct  

Mileage — 

An<l  actual  exjwnses  on  official  travel  performed  subsequent  to 

May  18,  1920   49.  l.W 

Entitled  to  same  as  officers  of  the  Na\'y   335 
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Coast  Guard — Continued. 
Officers  of — Continued. 

Retired —  rage. 
For  physical  disability  while  holding  tcinpf^rarj  rank — V>aFif  for 

computing  retired  pay   159 

Pay  on  and  after  May  18,  1920,  same  rates  as  for  Navy   233 

Shore  duty  pay  in  Alaska   852 

Temporarv'  promotions  terminate  September  2,  1921   10*28 

Prisoners — (>iititle<l  to  same  allowances  as  naval  prisoners   234 

Rations,  commutation  of — rate  under  act  of  May  18^  1920   15 

Revenue-Cutter  Ser>'ice — service  as  cadet  and  commissione<l  ofliccr  in, 

may  be  counted  in  computing  longevity  pay  of  Army  oflicers   315 

Six  months'  death  gratuity — 

Death  by  drowning  Within  act — disputed  claims  not  be  paid  by  dis- 
bursing officer   M& 

Grant  of,  repeals  former  act  for  two  years'  pay   55& 

Surfmen,  retired — 

Basis  for  computing  pay  of   422 

Entitled  to  allowances  in  lieu  of  rations,  clothing,  quarters,  heat  and 

light  after  3Q  years'  service   lOOfi 

Warrant  officers — shore  duty  pay  in  Alaska   fi52 

War  Risk  Insurance — when  entitled  to  benefits  of  act   12Q 

Wheelmen — pay  entitled  to  for  period  January  1  to  May  IT^i  1920  ^.  fi33 

Commerce,  Department  of: 

Coast  and  Geodetic  Survey.    (See  Coast  and  Geodetic  Survey.) 
Lighthouse  8er\ice.    (See  Lighthouse  Service.) 

Steamboat  Inspection  Service — accounting  officer  not  authorized  to  certify 
to  Congress  claims  for  increased  compensation  for  which  no  appropria- 
tion was  made  , .  309 

Traveling  expenses  of  employees — substitution  of  lesser  jn»rsonal,  for  greater 

official,  not  authorized   43Q 

Commissioners,  United  States: 

Fees — 

Drawing  complaint,  making  copy,  issuing  search  warrant,  and  entering 
return  when  affidavit  does  not  show  probable  cause — not  authorized  fl2fl 

Entering  return  on  unexecuted  warrant  of  arre.««t  authorized   32S 

Issuing  warrants  of  arrest  for  violation  of  internal-revenue  law?  on  com- 
plaints by  illegally  appointed  deputy  collectors — when  authorized . .  60 
Commutation  of  quarters.    (See  Quarters.) 
Commutation  of  rations.    (See  Rations.) 
Compensation: 
Additional — 

Clerks,  United  States  courts — prohibited  in  act  of  March  4^  1921 ......  820 

Disability,  under  war  risk  insurance  act  is  not  salary   2fi2 

Naval  Reserve  Force  members  holding  civilian  positions   214 

Retired  Army  officer  acting  as  witness,  not  authorized   22Q 

Vice  consuls — principal  consular  officers  transferretl  from  one  consulate 

to  another  not  entitled  to   218 

Checks  in  payment  of,  may  not  be  postdated   543 

Clerk  of  Supreme  Court,  District  of  Columbia — not  payable  out  of  fees  after 

July  L  1920   542 

Clerks  to  Members  of  Congress — may  be  paid  on  third  of  each  month   245 

Consular  officers — while  traveling — various  questions  decided   418 
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Compensation — Continued.  Pag«. 
Contributions  from  outside  sources — Geological  Survey  employees  pwd  by 

State  is  not  prohibited  by  act  of  March  3, 1917   fiQ 

Customs  officers — overtime  of  boarding  and  discharging  inspectors   1087 

Deductions  for  retirement  fund — 

Basic  salary,  pay  or  compensation — what  constitutes   152 

During  probationarj'  period  not  to  be  made   41.S 

Employee  given  temporary  appointment  to  qualify  for  position — au- 
thorized  aifi 

Employees  paid  from  Indian  tribal  funds   113 

Geological  Surv  ey  employees  paid  by  State   5S 

Interest  on,  for  year  in  which  made  authorized-  exc  eptions   GSfi 

Library  of  Congress — rules  same  as  for  executive  deparin^ents   I4fi 

Manner  of  redopositing  when  employee  is  reinstated  

Panama  Canal  employees — leaves  of  abeen(  e   IflQ 

Ponding  determination  of  status  of  employee  by  Civil  Ser>'ire  Com- 
mission should  be  made   114 

Stating  accounts  of  individual  employees  and  computation  of  interest . .  24fl 
During  suspension — suspension  of  employee  must  be  specific  ally  appro\  ed 

by  head  of  department  to  cause  forfeiture  of   fiSfi 

Increase  of — 

^t.  Elizabeths  Hospital— Secretary-  of  Interior  authorized  to  allcw   2fi2 

<240  bonus- 
Adjustment  of  rates  of  pay  by  administrative  action  is  not  through 

authority  similar  to  wage  board  (Quartermaster  Corps  of  Army). .  1U77 
Army  field  clerks — commuted  value  of  quarters,  heat  and  light 

to  be  included  in  determining  right  to   liiSQ 

Certificate  of  eligibility— must  be  made  by  head  of  department  , 

who  may  not  delegate  duty  to  subordinate,  exception   930 

Contract  employees — contract  does  not  govern  granting  of   823 

Customs  employees  given  appointments  for  10^  20^^  or  2D  days 

entitled  to   951 

Employees  whose  8e^^'iceB  are  utilized  for  briefperiods  at  intervals.  951 
Foreign  service—  employees  receiving  percentage  ini  rease  of  basic 

salary  but  no  extra  allowances  entitled  to   823 

Metropolitan  police  of  District  of  Columbia  required  to  be 

mounted — extra  allowance  for  horse  not  basic  salary   67S 

Naval  Establishment  employees  working  44  hours  per  M  eek   3S5 

War  Risk  Insurance,  Bureau  of — employees  receiving  between  f2.500 

and  y2.620   Mh 

leaves  of  al>sen<-e.   (See  Leaves  of  absence,) 
Postal  employees — 

Allowances  for  money  order  and  sj)ecial  deliver^'  form  no  bafis  on 

which  j)ercentage  i  ncrease  of  postmasters  is  based   8Q0 

Credit  for  military  service  in  detemuning  promotion   882 

Credit  for  substitute  service  prior  to  military  service  in  detem.ining 

promotion   252 

Promotion  of  supervisor^'  officials — percentage  increare  and  bonus 
received  on  June  30^  1921,  to  be  considered  as  part  of  compensation 

in  determining  amount   928 

Railway  Mail  Service — assistant  chief  clerk  may  not  be  promoted  to 

chief  clerk,  but  clerks,  grades  6  and     may   8T3 

Right  to  promotion  l>ecomes  vested  after  required  period  of  ser\ice 
and  can  not  be  defeated  by  delay  or  miscalculation   1068 
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Compensation — Continuod. 

P<*tal  t'mplovfcs — Continued.  Page. 

Special  clerks  at  firet-claas  offices  are  not  supervisory  officials   2M 

Sundays  and  holidays   ID 

War  risk  insurance  a<  t.    {See  War  Risk  insurame,  Bureau  of.) 
Compromise  payments.    {See  Claims.) 
Compulsory  enlistments: 

Termination  of,  by  selective  draft,  July  2, 1921   Qfil 

Condemnation  proceedings: 

Completion  of,  for  land  for  Army  prohibited  by  act  of  July      1919   23fl 

Practically  completed  Manh  3^  1921,  termination  of  war,  need  not  be 

reopened  to  comply  wiUi  section  355.  R.  S   804. 

Congress: 

Hou.se  of  Representatives — 
^  Clerk  hire  - 

ComjKjnsation  may  be  paid  on  third  of  each  month   243 

Representative  unseatinir  another  not  entitled  to,  prior  to  taking 

oath  and  designating  clerk   IM 

Consular  5>crvice: 

Compensation  of  officers  while  traveling — various  questions  det  ided   418 

Poet  allowances  -j)ayatjie  when  officers  absent  from  oflu  ial  stations   603 

Principal  officers  transferred  from  one  consulate  to  another — not  entitled 

to  additional  rompenflatioh  of  vice  consul   21fl 

Seamen .    ( See  Seamen . ) 

Transportation  of  household  goods  of  officers  from  home  to  temporary-duty 
stiition  -when  authorized   483 

Traveling  expenses — consul  awigned  to  new  office  and  post  while  on  leave 
of  absence     9fW> 

\S'hen  officers  authorized  to  draw  ui)on  Treasury  for  Balari(>s   3i6 

Contingent  fund: 

Prior  written  order  from  head  of  department  required  to  authorize  pur- 
chase from   233 

Continuous-serv  ice  pay.    (See  Pay,  additional.) 
Contract  emjdoyees: 

1240  bonus — provisions  in  contract  do  not  govern   823 

Contracts: 

Additional  payment    for  saving  of  cloth  in  cutting  authorized   fiflfi 

Additional  work  atitliorized  by  (io\ernment  -damages  to  (ontrac  tor 

resulting  from,  not  authorized   70fi 

Advance  pa>Tnentfl   interest  on — contractor  not  required  to  pay   44 

Advertising  for  bids — 

Lawn  mowers  for  Panama  Canal-  may  not  be  limited  to  particular 

make   fiflfi 

Surveying  transits — demand  for  particular  make  dws  not  excuse   640 

Appropriations — 

Availability  beyond  fiscal  year — 

For  expensf's  of  (lovernment  employees  in  verifying  statement  of 

costs  not  authorized   221 

Informal,  not  sufficient  to  authorize   920 

Bid  accepted  on  lout  day  of  one  fiscal  year  to  be  delivered  in  next  but 

not  actually  delivered  until  third — availability  of  fiscal  year   64Q 

Perff)rmanct!  to  extent  of — dredging  operations — 99  per  cent  is  sub- 

Kfantiul  cr)mpleti()n   292 

BailmeuLs   what  constitutes  Government  insurer  of  property   2113 
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Contracts — Continued.  Puge 
Bunds — premiums  on  indemnity,  for  lost  check  not  an  expense  of  perform- 
ance  22Z 

Cash  dipcountfl — to  be  deducted  in  determining  cost  of  materials  under 

coet-plua  ,   1041 

Charter  party — demurrage  for  delay  in  unloading  vessel   932 

Clothing — saving  of  cloth  in  cutting — premium  for,  authorized   SaS 

Commerce  Department — construction  of  lalwratory  building  at  Fairport, 

Iowa   22a 

Compromise  pajTiients — when  Secretary  of  Treasiury  authorized  to  accept. . 
Consideration  -new  and  valuable,  passing  to  Government  must  support 

supplemental   2M 

Cost- pi  us — 

Cash  discounts  to  be  excluded  in  determining  cost  of  materials   lOil 

Expenses  of  Government  employees  in  verifying  statement  of  costs 

not  proper  charge  against  appropriation  for  preceding  iiacal  year         *  291 

Damages — 

Articles  destroyed  by  fire  l)efore  vesting  of  title  in  the  Government. . .  &12 
Claims  for.  because  of  alleged  breach  by  Government  may  not  be  cer- 
tified to  Congress   bM. 

Resulting  from  extension  of  work  authorized  by  Government  reim- 
bursement not  authorized   IQfi 

Date  of — is  date  stated  in,  and  not  date  of  signing   iLU 

Delays- 
Caused  by  Government  disorganizing  contractor's  force  excused   '2M 

Date  of  contract  is  date  stated  in.  in  determining  period  of,  in  final 

completion   Cli 

Due  to  Gfnemment  in  failing  to  deliver  equipment  essential  to  instal- 
lation of  electric  cranes — deduction  of  liquidated  damages  not 

authorized   KTO 

Excused  by  terms  of.  and  additional  time  not  granted  until  after  expi- 
ration of  peritnl  for  completion — effect  on  liquidated  damage  clauM*. .  72^ 
In  inspection  by  Government — contractor  entitled  to  reimbursement 

for  additional  expense  caused  by   ZSiZ 

Regulatory  act«  of  F'uel  Administration  not  sufficient  cause  to  excuse. .  2M 
Delivery   in  cheaper  ctmtainers  than  specified  in  contract — Government 

entitled  to  saving  in  cost   9ffil 

Dent  Act- 
Adjustments  under,  suggestions  as  to  proper  procedure   112 

Award  by  Socretary  of  War  and  accepted  by  claimant  is  final  -sup- 
plemental award  not  authorized   778 

Relief  of  persons  producing  minerals— award  of  Secretary  of  Interior 

not  subject  to  review   415 

Repayment  of  portion  refunded  by  claimatit  to  correct  error  in  award 

authorized   Rft.t 

Supplemental  awards — when  authorized   HfHi 

Duress- -money  withheld  by,  payable   5«W 

Dredging  operations- -11  illsboro  Bay.  Fla.,  performance  to  extent  of  appro- 
priations— 99  per  cent  constitutes  sul)stantial   292 

Engraving  and  Printing,  Bureau  of — delivery  of  dextrine  in  paper-line<l 

bugs  instead  of  barrels — Government  entitled  to  saving  in  coat   <W.^ 

Error  in  plans  \>y  (lovernment  resulting  in  damage  to  contractor  -wSen 
contractor  entitled  to  payment  for   106 
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Contracts — Continued. 

Fuel—  Page. 
Excess  cost  over  contract  price  purchased  in  open  market  chargeable 

to  contractor  :   Uft 

From  Government  fuel  yards  to  private  contractors  not  authorized   22fi 

Furniture,  purchase  of — settlement  on  basis  of  reasonable  value  not  author- 
ized  916 

General  supply  schedule — deduction  of  freight  by  contractors  furnishing 
supplies  to  field  services  for  distance  between  shipping  |>oint  and  Wash- 
ington  4fi5 

Increased  costs  public  buildings — 

Ixtes  due  to  deferred  payments  by  Government — not  reimbursable. . . .  IM 

Loss  of  credit  and  good  will  not  reimbursable   114 

Prior  to  final  completion — when  reimbursement  authorized   186 

Subcontractors — effect  of  requirements  relative  to  time  limits  in  act. .  382 
Informally  executed — 
Dent  Act — 

Repayment  of  portion  refunded  by  claimant  to  correct  error  in 

award  authorized   893 

Supplemental  contracts — when  authorized   Sfifi 

Filing  of  proposals  with  contract  but  not  expressly  made  a  part  thereof 

not  effective  to  change  terms   959 

Ordnance  material  under  act  March  23,  1910,  delay  beyontl  <iO-day 
limit — no  basis  for  termination  contract — proxy  signed  no  longer 

authorized   52& 

Preparation  of  articles  for  News  Bulletin  of  Bureau  of  Education — 

availability  of  appropriation  beyond  fiscal  year   970 

Purchase  of  furniture — settlement  on  basis  of  reasonable  value  not 

authorized   21fi 

Reference  to  schedules  not  a  part  of  the  contract  does  not  affect  plain 

terms  (motor  trucks  by  War  Department)   32Q 

Inspection — delay  by  Government — contractor  entitled  to  reimbursement 

for  additional  expense  caused  by   3fiZ 

Insurance— paid  by  contractor  on  material  covering  period  of  delay  by 

(Jovernment  in  inspection — reimbursement  authorized...}   HG7 

Interest — 

On  advance  payments— contractor  not  required  to  pay   44. 

Paid  by  contractor  covering  periijd  of  delay  in  inspection  by  (lovern- 

ment — reimbursement  authorized   3fi2 

Interior  Department — advertising  for  bi<ls  for  surveying  tran.<9it8  not  ex- 
cused by  demand  for  particular  make   640 

I^ease  —with  no  stipulation  for  repairs — damages  not  payable  if  i>roperty 

is  imjiroved  more  than  the  ascertained  damages   534 

Liquidated  damages- 
Date  of  contract  is  date  stated  in,  in  determining  perio<i  of  delay  in 

completion   614 

Delay  caused  by  Government  disorganizing  rontra<  tor'8  force  suffi- 
cient to  excuse   284 

Delay  due  to  Government — authorized  extension  removes  necessity 

of  deducting   820 

Delay  excused  by  provisions  of,  right  to,  never  accrues  to  Govern- 
ment  123 
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Liquidated  damages — Continued.  Pa««. 
ProvisionB  excepting  delays  due  to  strikes  in  plant  of  contractor  applies 

to  manufacturer  of  articles  and  not  sales  aj?ent   10>1 

Repulatorj'  acta  of  Fuel  Administration  not  sufficient  to  excuse  delaN's. .  2&1 
Mistake — 

Error  in  plane— when  contractor  entitled  to  payment  for  damages 

resulting  from   706 

Reformation  of,  to  correct  mutual  T   IfiS 

Supplemental  award  under  Dent  Act  to  correct  mutual,  in  original 

award  not  authorized   77R 

Modification — 

Filing  of  pro|>OBal  with,  but  not  made  a  part  of,  has  no  effect   252 

•  Reference  to  schedules  not  a  part  of  contract  does  not  constitute   320 

Navy  Department- 
Date  of  contract  is  date  stated  in  contract  and  not  date  of  execution  or 

signing   fili 

Delay  in  inspection  by  Government— contractor  entitled  to  reimburse- 
ment for  additional  expense  caused  by  (Kapok  for  navy  yard)   367 

Electric  cranes,  installation  of — delay  in  completion  due  to  failure  of 
Government  to  furnish  equipment — deduction  of  liquidated  dam- 
ages not  authorized   870 

Interest  from  contractor  for  advance  payments  not  required  

Furniture,  purchase  of,  without  formal  contract — settlement  on  ba^is 

*  of  reasonable  value  not  authorized   ftlfi 

Quay  wall  at  nayal  air  station,  Pensac-ola,  Fla   706 

Operation  of  plants — saving  contractor  from  loss— premiums  on  indemnity 

bonds  for  issuance  of  lost  check   727 

Ordnance,  act  March  23,  1910,  delayed  beyond  GO-day  limit — no  basis  for 

termination  contract   S25 

Panama  Canal — gasoline — Government  liable  for  cost  of  containers  lost 

before  being  returned  to  contractor   200 

Payments — 

Compromiso-r-when  Secretary  of  the  Treasury  authorized  to  accept..  831 

Part  of,  withheld  under  duress — payable   568 

Performance — to  extent  of  available  funds — 99  per  cent  of  dredging  opera- 
tions is  sufficient   gQ2 

Proxy  signed— for  ordnance  material  under  act  March  23^  1910,  not  author- 
ized  525 

Public  Buildings- 
Fuel  for  heating — excess  cost  over  contnu-t  price  purchased  in  open 

market  chargeable  to  contractor   lift 

Relief  for  increased  costs — 

Loss  due  to  deferred  payments  not  reimbursable   114 

Loss  of  credit  and  good  will  not  reimbursable   1 14 

Prior  to  final  completion — when  reimbursement  authorized   186 

Subcontractors — effect  of  requirement  relative  to  time  limits  in  act.  ^7 
Reformation — 

Original,  not  subject  to.  after  termination  contract  has  been  executed . .  60S 
\S*hat  is  necessary  to  correct  mutual  mistake   10Q 

Retained  percentages — may  be  paid  whore  22  per  cent  of  dredging  oi>ora- 
tions  are  completed   202 

ReturoB  office — responsibility  relative  to  filing  contract  ])a{)er8  in   32Q 
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Contracts — Continued.  Pag«. 
Scrap  mat<>rial — proviidon  that  contractor  shall  retain,  no  baas  for  claim 

where  amount  of  is  less  than  anticipated,  due  to  failure  of  Government 

to  furnish  disks  of  certain  weight   8&1 

Set-offs — excess  cost  of  fuel  for  Government  building  purchased  in  opun 

market  chanroable  to  contractor   112 

Shifting  Government 's  liability  to  other  parties  not  authorized   831 

Signature  to,  for  ordnance  material  by  proxy,  not  autf.orized  in  future — 

past  not  disturbed   i32Ii 

State,  War,  and  Navy  Department  buildings — coal  from  Government  fuel 

yards  to  private  contractor  supplying  st«>am  not  authorized   22fi 

Subcontract* — rights  under  act  of  August  25^  1919,  relative  to  relief  to 

public  building  contractors   3SZ 

Supplemental — 

Dent  Act — when  authorized   86fi 

May  not  be  used  to  correct  mutual  mistake  in  original   109 

New  and  valuable  cbnaideration  must  support   2M 

To  make  additional  award  under  Dent  Act  after  original  award  accepted 

not  authorized   Z2& 

Termination-- 

Additional  deliveries  under,  subject  to  same  conditions  as  original 

contract   821 

Constitute  only  basis  for  final  accounting — collateral  informal  agree- 
ment no  basis  for  additional  payment   233 

'  Determinee  rights  of  parties — original  not  subject  to  reformation   fiOS 

For  ordnance  material  not  to  be  based  on  informal — not  cotopletetl 

within  60-day  limit   fi2a 

Treasury  Department — relief  to  public  building  contractors   U±,  180,282 

Voluntary  services,  outside  scope  of — reimbursement  for  damages  to  equip- 
ment not  authorized   70fi 

War  Department — 

Adjustments  under  Dent  Act — suggestions  as  to  proper  procedure   112 

Cartridge  cases  <lisposition  of  scrap  material   881 

Claims  for  damages  because  of  alleged  breach  by  Government  may  not 

be  certified  to  Congress   534. 

Dent  Act.    (Sre  same  title  subhea<l  Dent  .\ct.) 

Dredging  operations  in  Hillsboro  bay,  Fla   292 

Expense's  of  Government  employees  in  verifying  8tat<»ment  of  costs 
under  cost-plus  not  chargeable  to  appropriations  for  preceding  fiscal 
year   231 

Freight  and  storage  on  cars  of  steel,  additional  payment  for,  when  set- 
tlement contract  entered  into  not  authorize<l   233 

Lease  of  hospital — obligation  of  Government  to  make  repairs  up<m 
vacating   2fii 

Operation  of  toluol  and  light  oil  recovery  plant — premiums  on  indem- 
nity bond  for  Idt^t  check  not  co!<t  of  performance   222 

Ordnance  material  deHtroyed  by  fire  before  vesting  of  title  in  Govern- 
ment—liability for  damagen   ftl2 

Punching  and  shearing  machine  for  Watertown  Arsenal — liquidated 
damages  not  deducted  for  delay  due  to  strike  in  plant  of  manufac- 
turer  ion 

Purchasie  of  motor  trucks — effect  of  reference  to  schedules  not  a  part  of 

contract   32Q 

Filing  of  propoHalH  not  made  part  of  contract  does  not  effect  terms . .  358 
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Contracts — Tontinued. 

War  Department — Continued.  Pa(j«. 
Reformation  of  original  contract  not  authorized  after  execution  of  ter- 
mination contract   608 

Sale  of  camp  site — Government  may  not  nhift  liability  on  damage 

clainv4  caused  by  occupancy   Rai 

Saving  of  doth  in  cutting — additional  compensation  authorized   8ffi 

Settlement  contracts— additional  deliveriew  under,  subject  to  same 

conditioat  as  original   824 

WTien  delays  caused  by  Government  excuse  payment  of  liquidated 

damages   2M 

Wood  for  Army  at  Richardson,  Alaska — withholding  of  payment  from 

contra<  tor  for  final  completion  not  authorized   568 

Water- 
Basis  for  payment  when  meters  fail  to  register   8QQ 

Rates  for  Gf)vernment  may  l>e  less  than,  but  not  in  excess  of,  those  for 

general  public   7fi2 

Contract  surgeons.    {See  Army.) 
Contributions: 

Geological  Survey  employees  paid  by  State  is  not  in  violation  of  a<«t  of 

Mar.  3,  1917   fiQ 

County  jails: 

United  States  prisoners  committed  to,  for  short  terms — marshals  entitled  to 

reimbursements  for  transportation   224 

Court  for  China: 

Post  allowances  of  officers  payable  when  absent  from  official  station   SSXi 

Court  of  Claims: 

Jurisdiction  relative  to  responsibility  of  disbursing  oflScers  for  \mt  funds,  etc ,  181 
Courts-martial: 

Army — enlisted  men — 

Deserter  from  selective  draft — not  entitled  to  pay  and  allowances  or 

to  clothing  upon  release  from  confinement   a8g 

Rcdujdl  in  grade  by  sentence  of — saving  c*lause  in  act  of  June  4^  1920, 

no  l(»nger  applies   6QQ 

When  increa?e<l  pay  under  a<'t  of  May  18^  1920,  to  l>e  included  in  com- 
puting f<»rfeiture8   ^ 

Army  field  clerks  and  field  clerks  Quartormastcr  Corj>s  not  entitled  to  extra 

pay  for  services  as  reporters  of   4.'>g 

Army  offi<  er  dismL-^sed  under  sentence  of — date  to  which  entitled  to  pay. .  13 

Coast  Guard — prisoners  entitled  to  same  allowances  as  naval  prisoners   2^ 

Navy— enlisted  men — 

Restored  to  duty  on  probation  while  sersing  sentence  of,  entitled  to 

pay  until  actually  reconfined  in  a  naval  prison   .'>9<t 

Sentenced  t<»  life  imprisonment- -when  pay  cease.'*   1()81 

Refund  of  checkages  •<)  enlisted  men  of  Navy  and  Marine  Corps  granted 

temporary  warrants  or  commissions,  when  authorizetl   8Q 

Traveling  expenses  of  witness  reporting  to  wTong  i»lace  where  sub|Kpna 

failed  to  state  place  not  authorized   89.^ 

Courts,  United  States: 

Printing  of  re<  ords  in  cr(»ss  appeals  only  partly  for  Government  nee<l  not 

be  done  at  Government  Printing  Office   »4g 

Purchases  for— when  amount  does  not  exceed  i^L  advertising  not  Qece:»ary .  LLi 
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Cuptonw  Senire:  Poit*. 

Compensation  for  overtime  of  hoardinf^  and  <li«<  harpin7  inspertors   1087 

OflBcers  acting  a»  witne!<j*«*  in  li(]U(>r  pnK-jecutions   appropriations  rharge- 

aV)le  with  expenw*   lO'.iU 

Repairs  to  automobile  commandeered  by  c«)llector   759 

<240  bunus  to  employees  given  apt>ointment«  for  10,  20^  or  aD  days   Sai 

D. 

Damages: 

Automobile*"  seized  by  prohibition  officer  and  placed  in  custody  of  mar- 
shal— repairs  n(»t  authorized   58fi 

Equipment  of  contractor  used  outride  scope  of  contract— reimbursement  no* 

authorized   Tflfi 

Lease — none  payable  if  property  is  improved  more  than  the  amount  of 

damage   521 

Liquidated,  under  contra<!t.    (See  Contract'' — liquidated  damage.^.) 
Private  property  by  Army — 

Act  of  June  5^  1920,  sftecially  applicable  to  amall  claims   402 

Civilian  employees  not  entitled  to  reimbursemenU<   669 

During  Federal  <  ontrol  of  railroads — settlement  with  Railroad  Admin- 
istration limited  to  tramiix»rtation  service   94ft 

Fault  or  negligence  by  i>ersonnel  <»f,  not  a  factor  in  settling  claims   IfiZ 

Roa<]s — when  reimbursement  authorized   232 

Su>ppage  of  j)ay  under  lOoth  Article  of  War   2ii2 

.         \Miere  or  by  what  caused  not  material  pro\'ided  within  act   4fi2 

Private  property  leaded  by  Government — caiu»ed  by  fire  resulting  fn»m 
work  of  dangerous  character—  test  to  l>e  applied  in  determining  negli- 
gence of  Government   2a2 

Private  pniperty  of  inhabitaut«>  of  Europe  by  men  in  naval  service — basis 

for  settlement   lifia 

Private  property  resulting  from  river  and  harbor  work— a<."t  of  Juno  5^  1920, 

not  retroactive   diu 

Delegated  Powers.    (See  De{)artment«,  exe<  utive — heads  of.) 
Demurrage- 
Delay  in  unloading  voHsel — "general  exceptions  clause"  made  inaffectivc 

by  special  provision   937 

Dent  Act: 

Adjustments  under,  suggestions  as  to  proper  procedure   112 

Award  made  by  Se<  retary  of  War  and  accepted  by  claimant  is  final  -sup- 
plemental award  not  authorized   Z2& 

Relief  of  {>ersons  producing  minerals— award  of  Secretary  of  Interior  not 
subject  to  review   115 

Repayment  of  portion  refunded  by  claimant  to  correct  error  in  award 
authorized   89a 

Supplemental  awards — when  authorized   886 

Dental  treatment: 

Army  officers — by  private  dentists — when  authorized   fill 

Departments,  executive: 

Def^artmental  Ber>ice  distinguished  from  field  serv'iee   122 

Heads  of — 

Delegated  powers- 

In  re  suspension  of  employees   656 

Secretary  of  Interior  may  authorize  bureau  chiefs  to  fix  jx^ts  (»f 
duty  of  employees   433 
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Departments,  executive — Continued. 
Heads  of — Continued. 

Delegated  powers — Continued.  Tut. 
Secretary  of  War  to  chief  of  finance — siizning  of  requirations  for 

public  money   256 

Required  to  give  prior  written  order  to  autliorize  purchase  from  con- 
tingent funds   2S9 

Secretary  of  Interior  may  not  review  award  of  predecoasor  under  act  of 

March  2,  1919   415 

Secretary  of  the  Navy — 

Authority  to  certify  payments  made  by  disbursing  officers  imder 

military  neceaeity   826 

Order  given  in  Europe  not  effective   1033 

Transfer  of  appropriations  from  one  to  another  for  servnces  or  materials. .  106.  822 
Transfer  of  surplus  printing  supplies  to  Government  Printing  Office — wrap- 
ping paper  included,  payment  not  required   225 

Transportation  of.    (Sm  Transportation — Dependents,  art  of  May  18^  1920.) 
Deputy  collectors  of  Internal  Revenue.    {See  Internal  Revenue,  Bureau  of.) 
Desertion: 

Army — enlisted  men — 

Acquitted  of,  but  administratively  determine<l  absent  witliout  leave 

subject  to  forfeiture  of  pay   675 

Payment  of  reward  to  attorney  of  deserter  when  surrender  results  from 

his  advice  not  authorized   482 

Naval  Reserve  Force — when  retainer  pay  forfeited   TfiO 

Navy — enlisted  men — 

Condoning  of  offense  does  not  authorize  refund  of  pay  forfeited   4fi 

Entitled  to  pay  from  return  to  duty  after,  until  actual  discharge  if  not 

forfeited  by  court-martial   541 

Rewards  for  apprehension  and  delivery  not  claimed  until  after  dis- 
charge of  man — appropriation  chargeable   42 

Selective  draft—pay  and  allowances  upon  return  to  mi]itar>'  control  and 

clothing  when  released  not  authorized   986 

Destitute  American  seamen.    (See  Seamen.) 
Details: 

Appointment  of  employee  to  field  service  for  purpose  of,  to  Civil  Sen.'ice 

CommiKsion  not  authorized   409 

•  Army  officers  to  educational  institutions  payment  of  tuition  in  advance 

prohibited — proper  appropriation  available   203 

National  Guard  officers  to  duty  with  Militia  Bureau  of  War  Department  not 

authorized   44fi 

Officers  of  the  Public  Health  Service  to  Federal  Board  for  Vocational  Edu- 
cation—appropriations for  Bureau  of  War  Risk  Insurance  not  available 

to  pay  salaries   142 

Diplomatic  and  Consular  Service.    {See  Consular  Service.) 
Disburging  officers: 

Checks  issued  by — 

Bonds  of  indemnity  for  duplicate  may  not  be  waived  for  muni<  i{tali- 

ties   243 

Not  tx)  be  postulated   543 

Deputies — Federal  Board  for  Vocational  Education— oufbority  forap|V)int- 

ment   \(aa. 

Liability  for  safe-keeping  of  public  money   32S 
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Diabursinfj  officers — Continupd.  Pag«. 
Lost  funds  and  vouchers — affidavit  of  officer  from  memory  not  suflioient 

for  cre<lit   afifi 

Manne  Corps — authorized  to  pay  enlisted  men  on  personal  affidavits  when 

accounts  lost  or  not  returned  from  overseas   99Q 

National  Guard — 

Basis  of  pay   805 

When  entitled  to  pay  as,  and  to  drill  pay   QfM 

Jurisdiction  relative  to  indiWdual  claims  of  members   fi33 

Navy- 
Act  of  July  n,  1919,  providing  relief  for  lost  funds  not  applicable  to 

unlawful  payments   77ft 

I-<o88  of  funds— may  be  relieved  of,  by  certificate  of  Secretary  of  Navy 
that  it  occurrc<l  in  line  of  duty  and  witliout  fault  or  negligence  of 

officer  

Payments  made  under  militar>'  necessity — authority  of  Secretary  of 

Navy  to  certify   &2& 

Responsibility  relative  to  payment  of  claims  for  loss  of  private  property  in 

naval  service   Qlil 

Discharge: 

Army — enlisted  men — indefinite  furlough  is  not,  within  meaning  of  war 

risk  insurance  art   SQ2 

Marine  Corps — enli.ste<l  men    release  without  formal  discharge — effect  on 

I>ay  status   Z81 

Pistinguislied  service  medals.  (See  Pay — additional — medals,  pins,  and  bars.) 
District  of  Columbia: 

Clerk  of  Supreme  Court — accounting  for  fees  and  payment  of  compensation 

after  July  1^  1920   542 

Indigent  insane  patients  in  St.  Elizabeths  Hospital — appropriation  avail- 
able for  f^re  of   431 

Metropolitan  police— extra  comfwnsation  for  horse  not  basic  salary  in 

determining  right  to  $'J40  bontis   625 

Pri«)ner8  discharged  directly  from  St.  Elizabetlis  Hospital  entitled  to  dis- 
charge gratuity   6fia 

School  teachers — 

Principals  of  high,  normal,  and  manual  training  schools  not  entitled  to 

annual  increase  of  9100  for  fiscal  years  1917  to  1920   34 fi 

Retirement — must  have  been  in  pay  status  in  June,  1919,  or  since  that 
time   342 

Drafts: 

When  consular  officers  authorized  to  pay  salaries  with — accounting  in  re.  -  31fi 
Drill  pay.    (See  National  Guard.) 
Duress: 

Payment  withheld  by.  from  contractor — payable   5fi8 

E. 

Educational  institutions: 

Army  officers  detailed  to — payments  of  tuition  in  atlvance  prohibited — 

proper  appropriation  available   203 

Education,  Biu"eau  of: 

News  Bulletin — informal  contracts  for  preparation  of  articles  does  not 

obligate  appropriation  beyond  end  of  fiscal  year   flZQ 

Elliott-Fisher  booking  machine: 

Is  a  typewriting  machine  within  act  of  May  29,  1920  
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Emergency,  existinjj  war: 

Termination  of —  Pa^e. 
Arquisition  of  land  by  condemnation  proceeding  practically  com- 
pleted Man  h  3^  1921.  nee<l  not  be  reopened  to  comply  with  see.  355, 

R  .  S  '   804 

Compulsory  enlistments  by  selective  draft  terminate  July  2^  1921   9fil 

Family  allowances  \mder  war  risk  insurance  act  discontinued  July 

31,1921   fiQ9 

Pay  of  naval  officers  aHBi<;ned  to  active  duty  in  time  of  war  (sec.  1592, 

R  .  s  .)   um 

Temiwrarj'  promotions  of  (^oast  Guard  officers  terminate  September 

2,  1921   ii>-^ 

Emergency  Fleet  Torporation.    (See  Shipping  Board,  United  States.) 
Employees'  Compensation  Commii«ion: 
Medical  treatment  of  beneficiaries — 

Reimbursement  to  estates  of  deceased  beneficiaries   24 

X-ray  s<»r\ice8  within  scope  of  treatment  required  of  medical  officers 

free  of  charge   .'>4.'> 

Overpayment*!  to  beneficiaries  of  the  War  Risk  Insurance  Bureau   829 

Payment  of  compensation  for  disability  by,  to  employee  receiving  vo<"a- 

tional  training  allowance  prohibited   1071 

War-risk  insurance  beneficiary  not  entitled  to  compensation  from   451 

Enemy  aliens: 

War-risk  insurance  allotments — when  payable  to   377 

Engra\ang  and  Printing,  Bureau  of: 

Charu'omen  employed  for  evening  or  morning  duty  prohibited  from  beins; 
employed  in  another  building   79fi 

Dextrine,  contracts  for — delivery  in  paper-lined  bags  instead  of  barrels — 
Government  entitled  to  saving  in  cost   99a 

Eyeg'nwses  for  firemen  of— purchase  authorized   561 

Pieceworkers — leaves  of  aVisence — basis  for  computing   167 

Enlisted  men.    (See  particular  service  involved.) 
Enlistment  allo\vance.    (See  Gratuities.) 
Enlistments: 

CompulsoT}',  under  selective  draft  terminate  July  2,  1921    961 

Envelopes: 

Clerks,  United  States  courts   712 

Espionage  act: 

Gold  coin  seized  under,  and  paid  into  Treasury — not  returnable  or  reim- 
bursable  S57 

Estates  of  decedents: 

War-risk  insurance  beneficiaries — 

Italian — manner  of  making  payments  to   423 

When  disability  compensation  payable  to  executor   48fi 

Evidence: 

Lost  funds  and  vouchers  on  torpedoed  vessel — affidavits  of  disbursing 

officer  and  clerks  from  memory  not  sufficient   566 

Exchange: 

Hospital,  Public  ITealth  Service,  not  anthorized   1061 

European  Food  Relief.    (See  American  Relief  Administration.) 
Expert  witnesses.    (See  Witnesses — traveling  expenses.) 
Extra-duty  pay,    (See  Pay — additional.) 

« 
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P. 

P«ce. 

P'amily  allowances.    (5m  War  Risk  Insurance,  Bureau  of — allotments  and 
allowances/) 

Federal  Board  for  Vocational  Education.   (See  Vocational  education,  Federal 

Board  for.  i 
Federal  Power  Commission: 

EmplovTnent  of  personal  services  in  connection  with  water  supply  for 


Di-strict  of  Columbia   15& 

Limitations  on  employment  of  personal  services — auditing  of  accounts   22 

Officers  and  employees  of  Army  and  field  service  of  War  Department  may 

be  assigned  to  authorized  work  of  ^   2LL8 

Personnel  of  War,  Interior,  and  Agriculture  Departments  may  be  increased 

to  perform  work  of   345 

Publication  of  notices — compliance  with  sec.  3828,  R.  S.,  required   IM 

Federal  reserve  banks — franchise  tax  earnings  may  be  applied  to  retire  Treas- 
ury certificates  of  indebte<lne66   fiOiS 

Federal  Trade  ('ommission — witnesses — mileage  to  and  from  temporary  place 

of  residence  authorized  •.   14ft 

Field  clerks.    {See  Aimy.) 
Field  service: 

Departmental  service,  distinguished  from    122 


Fleet  Marine  Corps  Reserve.    {Sef  generally  Marine  Corps  Reserve.) 
Flying  Cadets.    {See  Army.) 

Flying  surgeons.    (See  Army,  Air  Service.)  ^ 

Food  relief.    {See  American  Relief  Administration.) 

Foreign-service  pay.    {See  Pay — additional.) 

Foreign-shore-duty  pay.    (See  Pay — additional.) 

Foremen.    (See  Poet  OflSce  Department.) 

Forest  Sear^nce: 

Subsistewe  of  rangers — fixed  pack  trip  per  diem  and  actual  expenses  for 


portions  of  same  day  authorized   fiflS 

Use  of  motor  cycles  and  automobiles  in  ofRcial  travel   93ft 

Forwardi  ng  agen  ts .    ( See  Transportation . ) 

Freight.  {See  Transportation.) 

Fuel. 

Fuel  from  Government  fuel  yards  to  private  contractors  not  authorized. . .  226 
Excess  cost  over  contract  price  purchased  in  open  market  chargeable  to 

contractor   lift 

Public  buildings  under  Treasury  Department — purchase  in  advance  of 

availability  of  appropriations   82ft 

Fuel  Administration: 

Regiilaton,'  acts  of,  not  sufficient  to  excuse  contractor  from  paying  liqui- 
dated damages   284 

Funeral  expensee: 
Army- 
Accepted  applicants  for  enlistments   ftffl 

Discharged  soldier — appropriations  available   7.^ 

Coast  Guard — new  regulations  to  increase  allowance  not  retroactive   705 

Transportation  of  remains— Army— maximum  allowance  for  preparation  of 

body  under  regulations   286 

Vocational  Education  l)eneficiarie»^— escfirt  for  deceased  trainee — fare  and 

subsistence  payable   556 

50903"— 21— VOL  'Jl  22 
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Funeral  expensea — Continued. 

War  Risk  Insurance  beneficiaries —  Pag«. 

Dying  while  in  care  of  Public  Health  5?erv  ice   65Q 

Not  authorized  after  discharge  from  service   3&S 

Furniture: 

Purchase  of,  without  formal  contract — accounting  officers  may  not  settle 

on  basis  of  reasonable  value   31fi 

G. 

Gas: 

Government  hotels — rate  for  public  buildings  applicable   IBS 

Gasoline  and  oil.    {See  Purchases.) 
General  Land  Office: 

Advertising  for  bids  for  surveying  transits  not  excused  by  mere  demand  for 

particular  make   64Q 

Field  employees  detailed  to  Washington  may  be  paid  per  diem  in  lieu  of 

subsistence  

Typewriters,  purchase  of — conditions  precedent  to  availability  of  appro-* 

priations   M\ 

General  Order  No.  34^  pay  under.    {See  Pay — additional.) 
General  Supply  Committee: 

Clerks,  United  States  courts — purchase  of  manila  envelopes   212 

Contractors  furnishing  supplies  for  field  serWces — deduction  of  freight  for 

distance  between  Washington  and  whipping  point   465 

Typewriting  macliines — 

Conditions  precedent  to  availability  of  appropriations  for  purchase  of. .  811 
Elliott- Fisher  Ixwkkecping  machine  is  a,  witliin  act  of  May  29,  1920. .  699 

Purchase  from  surplus  stock  of   fifi 

Reclamation  fund  subject  to  same  restrictions  as  other  appropriations. . 
Geological  Survey: 

Employees  paid  by  State — procedure  in  making  deductions  for  retirement 
fund   59 

Gifts: 

Vocational  Education,  Federal  Board  for  ^upplcment  appropriations  

Gold  Coin: 

Seized  imder  espoinage  act  and  paid  into  Treasury — not  returnable  or  re- 
imbursable  .V*? 

Government  fuel  yards: 

Coal  to  private  contractors  not  authorized  

Government  hotels: 

Gas  and  water  supply   Ifii 

Government  Printing  Office: 

Need  not  do  printing  of  court  records  in  cross  appeals  only  partly  for  Gov- 
ernment  842 

Surplus  printing  materials  transferred  to,  from  other  branches  of  Govern- 
ment— wrapping  paper  included — payment  for,  not  necessary   975 

Grain  Corporation,  United  States: 

Claims  against,  by  Emergency  Fleet  Corporation  to  be  settled  by  Auditor 

for  State  and  other  departments   232 

Gratuities: 

Death,  six  months'  pay — 
Army — 

Field  clerks  not  included  in  pro\ision8  for   719 

Nurses,  not  applicable  to   2flQ 
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Gratuities — Contin  ued . 

Death,  six  months'  pay — Continued. 

Amy — (-'ontinued.  '  Page. 

Officers  and  enlisted  men  dying  on  or  after  May  IS.  1920.  hasis  br 

computing   ^ 

Warrant  officers  included  within  provisions  for  ^  883 

Coast  and  Gootlotic  Survey — not  applicable  to   QQ2 

Coast  Guard — 

Death  by  drowning  within  act — disbursing  officer  not  to  pay  dis- 
puted claims  

Enlisted  men — provisions  authorizing-  repeals  former  act  author- 
izing 2  years'  pay   5^ 

Marine  ( ori)8 — 

Between  October  6. 1917.  and  June  £  1920,  not  authorized   132 

CommiK^ioned  oflict^rs  holding  temiM>rary  appointment  not  in- 
cluded in  provi.si()n»  for   974 

Payable  to  f^eneficiaries  of  war  risk  insurance  act   Iflfifi 

Enlistment  allowance — 
Army— enlieted  men — 

Distinction  l>etween  original  enlistment  and  reenlistment  in 

computing   4Q 

Distinguished  from  honorable-discharge  gratuity  under  act  of 

May  LL  1W8  

Not  applicable  to  Marino  Corps   31 

Reenlisting  for  purptjwe  of  iR'coming  warrant  officers — not  entitled 

to   2A1 

Reenlisting  when  not  able-bodied — payment  not  authorized   626 

Honorable  discharge  - 
Army — enli.stpd  men — 

Accrued  prior  to  June  4^  1920—  not  affected  by  act  of  that  date. ... 
Distinguished  from  enlistment  allowance  under  act  of  June  4^  1920  .  946 
Coast  Guard-  enlisted  men — 

Discharged  before  expiration  of  full  enlistment  period  under  act 

of  July       1919,  when  entitled  to   4fi1 

Discharged  from  one-year  enlistment*  and  reenli.^ting  for  one 

yt'ar— not  eniitled  to   122 

Reenlisting  for  two  or  more  years  after  continuous  sorvict^  of  two 

more  years   457 

Reenlisting  from  Navy  or  Marine  Corps— not  entitled  to   457 

Marine  Corps   t  nlisted  men — 

After  discharge  from  Army  or  Xa\'y  pa>Tnent  not  atithorized   IIQ 

Basis  for  computing  under  act  of  June  ±.  1920   102 

Not  8up<T8<Hled  by  enlistment  allowance  authorizod  for  Army. . .  H 
Upon  tram^for  from  Marine  ( 'orpa  RejM>rve  to  Regular  Marine  Corps.  8M 
Naval  Rosorvo  Force  -transferred  to  Regular  Navy  after  January  Ij 

1920   ii3 

Hdivy — enlisted  men — 

Com]>utation  of,  on  rates  of  pay  authorized  by  act  of  May  18^  1920.  52 
Discharged  between  January  1  and  IH^  l'J20,  and  reenlisting  after 

May  18,  1920,  within  one  year  of  discharge   742 

Discharged  between  January  L  1920,  and  May  18^  1920,  but  in 
Naval  Reserve  Force  on  latter  date  and  reenlisting  after  that 
date   m 
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Gratuities — Continued. 

Honorable  discharge — Continued. 

Navy — enlisted  men — Continued.  Pm:*. 
Enrolling  in  Naval  Auxiliary  Reserve  after  discharge  from  Xavy 

and  reenliflting  in  Navy — not  entitled  to   8 

Extending  enlistments  for  an  aggregate  of  four  years    liiil 

Extending  one-year  enlistment  for  another  year   29S 

Reenlistment  for  duration  of  war  within  A  months  from  four- 
year  enlistment   32fi 

Proportionate  benefits  for  two  and  three  year  enlistments   21Q 

Transferred  from  Naval  Re8«.»rve  Force  during  an  enrollment 

entered  into  subsequent  to  July  llj  1919,  not  entitled  to   Sd3 

Prisoners  upon  discharge — District  of  Columbia,  directly  from  St.  Eliza- 
beths Hospital  entitled  to   665 

$60  bonus — 

Army,  officers  of — 

Given  commission  in  Regular  Army  immediately  after  temi)orar>- 

commission  not  entitled  to   674 

Not  authorized  where  otlicer  receives  one  year's  pay  ujwn  dis- 
charge  497 

Marine  Corps — enlisted  men — 

Discharged  after  termination  of  temporary  appointment  as  ({uar- 

terma8tt?r  clerk — entitled  to   fiSS 

Reenlisting  or  extending  enlistment,  entitled  to!   32 

National  Guard — enlisted  men  failing  to  take  oath  of  allegiance  not 

entitled  to   9QZ 

Naval  Militia  in  Federal  service — members  entitled  to,  although  re- 
jected by  naval  oflicers  as  physically  untit   872 

Na\y — 

Enlbted  men — 

Extending  enlistments  entitled  to  

Rt^enlisting  or  extending  enlistment,  entitled  to   32 

Nurse  Corps  (female) — when  entitled  to,  after  discharge  from 

reserve   93i 

Premiums  on  war  risk  insurance  may  not  be  deducted  from   242 

Public  Health  Service — personnel  of,  not  entitled  to   IhH 

One  year's  pay — Army  oflicers  discharged  for  physical  disability—  addi- 
tional pay  under  act  of  May  18^  1920,  may  be  included   427 

Uniform — 

Naval  Reserve  Force — 

Enlisted  men — training  duty — rates  as  fixed  by  act  of  August  29, 

1916,  at  130  apply   R47 

Officers  reporting  for  training  duty — when  entitled  to   fiSfl 

Transferred  to  Regular  Navy  to  serve  unexpired  period  of  their 
enrollment   1038 

IL 

Heads  of  departments.    (See  Departments,  executive.) 

Heat  and  light  allowance: 

Army  field  clerks — commuted  value  of,  to  be  included  in  det<^rmining  right 

to  $240  bonus   IQSO 

Army  Mine  Planter  Service — warrant  officers — when  entitled  to   87fi 

Axmy  Nurse  Corps  (female)  not  entitled  to,  for  dependents   680 
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Heat  andjipht  allowance — Continued. 

For  dependents—  Page. 
Naval  offirere — between  detachment  from  duty  abroad  and  reporting 

for  fluty  in  United  States  not  entitled  to   Ifl35 

Navy  Nurse  (  "orp)e  (female) — superintendent  of  nurses  and  chief  nurses. . .  292 
Heating.    (See  Leases.) 
Holidays: 

National  Guard  enlisted  men  detailed  to  care  for  Government  animals 
and  their  supplies   3M 

Postal  employees  working  on — compensatory  time  authorized   lA 

Hospital  treatment.    {See  generally  Medical  treatment.) 
Hospitals: 

Appropriation  in  act  of  March  4^  1921,  not  available  to  complete  those 
under  construction   8fi3 

Navy — deduction  from  pay  of  personnel  of  Coast  Guard  for  fund  of,  not 
authorized   3fil 

Public  Health  Service — exchange  not  authorized   1061 

Hotels,  Govermnent: 

(Jas  and  water  supply   Ifi3 

Household  goods: 

Transiwrtation  of.    {Se«  Transportation — household  goods.) 
Housi*  of  Representatives: 

Clerk  hire — 

Compensation  may  be  paid  on  third  of  each  month   743 

Representative  unseating  another  not  entitled  to,  prior  to  taking  oath 

and  designating  clerk   766 

Housing  Cor]>oration,  United  States: 

Government  Hotels— gas  and  water  supply   Iffl 

« 

L 

Immigration  Service: 

Medical  treatment  of  rejected  immigrants — accounting  of  refunds  from 

steamship  couipauies   1070 

Indian  Affairs,  Bureau  of: 

Retirement  of  employees  paid  from  tribal  funds — manner  of  making  trans- 
fer of  deductions  to  retirement  fund   173 

Transixjrtation  of  Federal  prisonc  n?  -when  county  sheriff  entitled  to  reim- 
bursement 1   5S8 

Tra\4'ling  erpenses  of  field  service — regulation  providing  for  per  diem  in 

lieu  of  .subsistence  for  first  (50  days  at  temporary  station  is  legal  

Insane: 

Care  of  indigent,  of  District  of  Columbia  in  St.  Elizabeths  Hospital — 

appropriation  available   431 

Federal  prisoners  discharged  from  asylum  entitled  to  discharge  gratuity..  fifiS 
Insular  force: 

Enlisted  men — 

Medals,  pins,  and  bars  granted  to,  entitle  holders  to  additional  pay 

upon  transfer  to  Regular  Navy   iS& 

Rates  of  pay  prescribed  by  act  of  May  18i  1920,  applicable  to   352 

Insurance: 

Marine  -funds  of  Emergency  Fleet  Corporation  may  not  be  advanced  to 
corporation  transacting  business  of   311 

Paid  by  contractor  on  material  covering  period  of  delay  in  inspection  by 
Government — reimbursement  authorized   367 

War  risk.    {See  War  Risk  Insiuunce,  Bureau  of.) 
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Institutions.    (See  Educational  institutions.) 

Interest:  Pa«t». 

Advance  payments  to  contra'^tor— not  required  from  oontrartor   iA 

Judgments  a^inst  United  States  from  date  of,  to  date  of  payment  not 
authorized   471 

Paid  by  contractor  on  loans  covering  period  of  delay  in  inspection  by  Gov- 
ernment—reimbursement authorized   3fil 

Ketirement  fund — 

Authorized  for  fiscal  year  in  which  made — exceptions   fiS6 

Employee  dying  after  retirement  but  before  amount  of  annuities  bal- 
ances or  exceeds  account  in  retirement  fund — computation  of  interest 

on  remainder   322 

Manner  of  computing   2ifi 


Interior,  Department  of: 

Education,  Bureau  of.    (See  Education.  Bureau  of.) 
Geological  Survey.    (See  Geological  Survey. ) 
General  I^nd  Office.    (See  General  l^nd  Oflicc.^ 
Indian  Affairs,  Bureau  of.    iSee  Indian  Affairs,  Bureau  of.) 
Minos,  Bureau  of.    (See  Mines,  Bureau  of.) 
Reclamation  Service.    (See  Reclamation  Service. ) 

Relief  of  persons  producing  minerals  during  the  war — award  by  Secretary 


not  subject  to  review   41.*^ 

Returns  oflice^— responsibility  relative  to  filing  contract  papers  in   32Q 

Secretar>'  may  delegate  authority  to  designate  posts  of  duty  of  employees 

to  biu-eau  chiefs   439 

Internal  Revenue,  Bureau  of: 

Appraisers — per  diem  for  more  than  one  appraisal  on  same  day   918 

Arms  and  ammunition,  including  belts  and  holsters  may  be  loaned  to, 

for  protection  of  seized  liquor   5Q4 

Deputy  collectors — 

Illegally  appointed  when  United  States  commissioners  entitle*!  to 

fees  for  issuing  warrants  on  complaints  of   fiQ 

May  be  legally  appointed  to  serve  without  compensation   1:^1 

Prohibition,  enforcement  of  national  - 

Agents  acting  as  witnesses  -proper  appropriation  available  for  expenses.  199 
Customs  ofticers  acting  as  witnesses — appropriation  chargeable  with 

expenses  

Flying  squadron  operating  out  of  Washington  are  departmental  em- 
ployees as  distinguished  from  field   199 

Witnt«8  fees  and  expenses  -nlcputy  collet-tor    formerly  prohibition 

agent — j)ayablo  from  judiciary  appropriation   .'vT^ 

Taxes  — 

Judgments  for  refunds — 

Appropriation  available  for  fiscal  year,  1921  442 

Interest  from  date  of  judgment  to  its  payment  not  authorized   471 

Motor  trucks   reference  in  contract  to  schedules  not  a  part  of,  does 

not  obligate  (iovernnnMit  to  pay  ^   320. 9nQ 

Porto  Rico— may  bo  deposited  directly  with,  treasurer  of   .^n 

Refunds- 
Appropriation  from  which  payable   2Q 

Certified  for  payment  not  subject  to  credit  against  other  amounts 

due   5fiQ 

Travel  of  (^ast  Guard  officers — question  for  Commissioner  of  Internal 

Rovenue   396 
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Interstate  Commerce  CommiBsion:  Pa^;*. 
Mail,  trans[X)rtatioD  of — has  authority  to  allow  increased  compensation  to 

short  line  railroads   Z35 

Surcharge  on  sleeping  and  parlor  car  accomodations  subject  to  land-grant 

de<l  net  ions   404 

Termination  of  Federal  control  of  railroads — 

Application  for  advances  during  guaranty  period  must  be  filed  prior 

September  L  1920   501 

Payments  of  guaranties — 

Act  of  Februar>'  26,  1921 ,  stops  future  payments  under  paragraph 

(h),  section  209.  of  transportation  act   83Sl 

Partial  payments — when  authorized   164 

To  carriers   331.441.432 

Reimbursement  to  carriers  for  deficits  in  railway  operating  income..  284 

Italians: 

Beneficiaries  of  Bureau  of  War  Risk  Insurance — manner  of  making  pay- 
ments to  estates  of  decedents  

J. 

Jails,  State: 

United  States  prisoners  sentenced  for  short  terms — marshals  entitled  to 

reimbursement  of  transportation   224 

Japanese: 

Right  to  citizenship  under  act  of  May  9,  1918,  considered   770 

Reenlisting  in  Navy  not  entitled  to  pay  under  G.  O.  No.  34    220 

Judgments: 

Against  United  Stales  for  taking  of  land — manner  of  paying   IDS 

Refund  of  internal-revenue  taxes — 

Appropriation  available  for  fiscal  year,  1921   442 

Interest  from  date  of,  to  date  of  payments  not  authorized   471 

Salvage— may  be  paid  into  coiirt  re^try   987 

War  risk  insurance  act — manner  of  paying   2fi2 

Justice,  Department  of: 

Appropriations  not  available  for  payment  of  transportation  inciured  by 

person  in  naval  service  in  returning  to  ship  after  discharge  by  civil  court.  201 
Assistant  attorneys — special,  may  he  employed  to  assist  in  prosecution  of 

murder  raiie  in  State  court  under  certain  conditions   1019 

Purchaser  for  United  States  courts  are  purchasers  for,  within  meaning  of 

act  May  29^  1920  ^   113 

Special  agents  may  be  detailed  to  assist  marshals  in  service  of  process   662 

■  Suspension  of  sjjocial  agent— when  entitled  to  compensation  during   65fi 

L. 

Labor,  Department  of: 

Sale  of  public  property — traveling  expi'nses  and  per  diem  of  agents  payable 
from  procwds  of  sale   692 

Land: 

Condemnation  by  Government — 

Manner  of  pa>ing  judgments  against  United  States   Iflft 

Practically  completed  prior  to  March  3^  1921,  termination  of  war,  need 

not  be  reopened  to  comply  with  sec.  355.  R.  S   804 

Purchase  for  .\rmy — 

Act  of  July  Uj  1919,  prohibits  completion  of  condemnation  proceedings.  23Q 
Restrictions  on,  applies  to  lands  taken  by  Government  before  as  well  as 
after  July       1919   Sfii 
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lAnd — Continued.  Tf*. 

Purchase  from  reclamation  bind — with  liens — when  authorized   6fi2 

Sale  of,  no  longer  needed  hy  National  (iuard — mileage  of  Army  oflScers. . . 

lAnd-grant  deductions.    {See  Transportation.) 

Laundrj-: 

Public  Health  Service — may  be  included  in  allowances  of  employees  by 

retrulation   746 

Leases; 

Damaf^eft — none  payable  if  property  is  improved  more  than  the  amount  of.  53A 
Damages  to  property  resulting  from  dangerous  work — tost  to  determine 

negligence  of  Government  '   752 

Heating  premises  occupied  by  Government — prevailing  custom  as  to 

hours  of  furnishing  may  be  accepted   444 

Hospital — Ciovemment  not  required  to  reno\ate  upon  vacating   2fii 

Rent  landing  purchase — authorized  where  terms  of  sale  so  proWde   1054 

Leaves  of  absence : 

Arsenal  employees — 

Absent  because  of  sickness  or  disability — when  first  service  year  ends.  IDO 
Must  be  employees  of  gun  factories*  and  aisenalss  and  perform  duties 

therein   21fi 

Nature  of  duties  immaterial   21ii 

I*rivate  contractors,  working  at — when  entitled  to   21fi 

Separated  from  service — when  entitled  to  additional  pay  for  accrued.  156 
Coast  and  Geodetic  Survey — officers  of,  not  entitled  to  leave  privileges  of 

naval  officers   12S 

Consular  officers — compensation  -during  period  of  travel  when  returning 

from   lis 

Continuous  service  under  several  appointments   604 

Engraving  and  Printing,  Bureau  of — piece  workers — basis  for  computing. .  167 

Granted  poet  office  clerk  does  not  obligate  to  complete  fiscal  year   583 

Military — 

Naval  Reserve  Force — not  applicable  to   214 

Piece  workers  of  Census  Office  on  duty  with  National  Guard  entitled  to.  250 
National  Guard — 

Enlisted  men  detailed  to  care  for  Government  animals  and  their 

supplies  :   344 

Officers  and  enlisted  men  attending  school  of  instruction  not  entitled 

to  4.   222 

Navy  yard  employees — employed  by  contract  and  performing  service 

away  from  navy  yard  entitled  to  same  benefits  as  other  employees   1021 

Panama  Canal  employees — basis  for  retirement  deductions   19Q 

Postal  employees — 

After  first  year  not  limited  to  monthly  accruals   5&2 

15  days  annual  leave — how  credited   1006 

Railway  postal  clerks — when  entitled  to  sick  leave   7:tO 

Sick — inclusive  of  Sundays  and  holidays   1D(M 

Time  covered  by  authorized,  may  be  counted  in  computing  longevity  i>ay 

of  Army  officers   549 

Letter  Carriers: 

Substitute.    (See  Poet  Office  Department.) 
Library  of  Congress: 

RetireJiient  of  employees — rules  for  determining  status  of,  same  as  for  ex- 
ecutive departments   146 


J  Google 


GENERAL  INDEX.  1127 

Licenses:  Pace. 
Trade,  with  enemy  country- — effect  of  irauance  on  war  risk  allotmenta  and 

allowances   228 

Light  allowance.    {Su  Heat  and  light  allowance.) 
Lighthouse  service: 

$240  bonus  of  employees — certificate  of  eligibility  must' be  made  by  head 

of  department   93Q 

Liquidated  damages.    (See  Contracts.) 

Longevity  increase  of  pay.    {See  Pay — ^additional — longevity.) 

M. 

Mail: 


Transportation  of — increaml  compensation  to  short  line  railroads  operated 


separately   135 

Maintenance.    {See  generally  Subsistence.) 
Marine  Corps: 

Enlisted  men — 

Automatically  passing  from  one  enlistment  period  of  three  years  to 
another  between  June  4_,  and  July  1^  1920,  effect  of  saving  clause  in 
act  of  June  4^  1920,  on  pay   4Q0 

Changes  in  pay  and  allowances  under  act  of  June  4,  1920   31 

Continuous  service  pay  not  authorized  after  July  1^  1920   31 

Enlistment  allowance  authorized  by  act  of  June  4^  19'20,  for  Army  not 
applicable  to   31 

Extra-duty  pay  subsequent  to  July  Ij  1920,  not  authorized   31 

Granted  tem|>orary  warrants  or  commissions — when  refund  of  court- 
martial  checkages  authorized   8Q 

Honorable-discharge  gratuity — 

After  discharge  from  Army  or  Navy — payment  not  authorized   12Q 

Basis  for  computing  under  act  of  June  i,  1920   1Q2 

Upon  transfer  from  Marine  Corps  Reserve  to  Regular  Marine 
Corps   886 

Longevity  pay — prior  service  in  Army  and  Navy  to  be  counted  in 
computing   170 

Moss  sergeants  not  entitled  to  extra-duty  pay  after  July  1^  1920   15D 

Pay  on  personal  affidaWt  when  accounts  lost  or  not  returned  from 
overseas  authorized   99Q 

Rations — additional  authorized  by  a(!t  of  May  18^  1920,  applicable 
only  to  first  3  grades — date  effective   31 

Reenlisting  or  extending  enlistment  since  November  11,  1U18— -en- 
titled to  IfiQ  bonus  and  travel  allowance   32 

Release  from  active  duty  without  formal  discharge — effect  on  pay 
status   7S^ 

Retired — commissioned  during  war — when  entitled  to  pay  and  allow- 
ances of  warrant  ofUcers   1010 

Section  1612,  R.  S..  providing  that  rates  of  pay  are  same  as  for  In- 
fantry' of  Army  not  repealed  by  act  of  June  4^  1920   101 

Second  leader  of  band — 

Commutation  of  rations — original  and  additional — value  fixed   5fiQ 

Entitled  to  increase  of  20  per  cent  granted  enlisted  men   5fiQ 

Longevity  pay — entitled  to   53Q 

860  bonus  and  travel  allowance  on  discharge  after  termination  of 
temporary  ap|)ointment  as  quartermaster  clerk — entitled  to   839 

Specialists — provision  in  act  of  June  4^  1920,  applicable  to   31 
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Marine  Corps — Tontinued. 

Enlisted  men — f'nntinuod.  Pae*. 

Stragglers — transportation  of.  subject  to  land-grant  deductions   1Q22 

Transportation  of  wounded,  while  on  furlough  at  1  cent  per  mile   351 

Travel  allowance — upon  discharge  to  accept  Naval  Academy  appoint- 
ment not  cnUtled  to   521 

Officers  of — 

Given  permanent  appointments  after  temporary  service — when  pay 

commences   IDQQ 

Not  entitled  to  transportation  at  1  cent  per  mile  under  act  of  June  5i 

H)20.  for  wounded  marines   351 

Six  months'  death  gratuity — 

Between  October  6.  1917,  and  June  4,  1920,  not  authorized   131 

Temporary  officers  not  inclu<led   flIA 

Marine  Corps  Reserve: 

Honorable  discharge  gratuity  upon  transfer  from,  to  Regular  Marine  Corps 
Members  holding  temporary  civil  positions  in  Navy  Department — within 

act  of  October  6^  1917,  in  re  employment  from  lump-sum  appropriations. .  SA. 
Retainer  pay — 

After  July  L  1920,  based  on  rates  of  pay  authorized  by  act  of  June  4^ 

1920  .*   132 

Effect  of  saving  clause  in  act  of  June  4,  1920,  of  transferred  members. .  4fi? 
Members  returning  to  active  duty  one  month  after  passage  of  act  of 

May  18,  1920.  basi.s  for  computing   2& 

Marksmen.    (See  Army — enlisted  men.) 
Marshals,  United  States: 

Repairs  to  automobile  damaged  while  in  custody  of,  after  ha\ing  been 

seized — not  authorized   586 

Special  agents  of  Department  of  Justice  may  be  detailed  to  assist,  in 

service  of  process   6fiZ 

Transportation  of  prisoners  convicted  for  short  terms  and  committed  to 

State  jails — reimbursement  authorized   224 

Mates.    (See  Navy.) 

Medals  of  honor,  pay  for.    (^See  Pay,  additional — medals,  pins,  and  bars.) 
Medical  treatment: 

Aliens— rejected   immigrants — accounting  of   refunds   from  steam^p 
companies   IDZQ 

Army  officers — 

Civilian,  at  place  other  than  po.-^t  of  duty — when  reimbursement 

authorized   *  7r>7 

Through  private  sources  while  on  leave — not  entitled  to  reimburse- 
ment for   514 

Coast  (  Juard — 

Entitled  to.  from  Public  Health  Ser\-ice   523 

On  ve.ssels  in  foreign  ports  by  private  physicians  authorized — manner 
of  pajnng  by  Public  Health  Service   619 

Dental.    (See  Dental  treatment.) 

Employ  ees'  Compensation  Commission — 

Reimbursement  to  estates  of  decoasod  beneficiaries   24 

X-ray  services  included  in — to  l»e  furnished  free  to  beneficiaries  of   .S4.S 

National  Guard — in  private  hospitals-  when  authorized   £il 

Naval  Re.'^erve  Force  while  attending  drills  by  civilian  physicians  not 
authorized  ,   226 
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Medical  treatment — Continued. 

Prisoners —  pasf- 

Custody  of  marshal — payable  from  judiciary  appropriation   531 

Custody  prohibition  officers — payable  from  appn^priution  for  en- 
forcement of  national  prohibition   531 

Seamen,  American — diisoharged  for  illness  or  injury — when  entitled  to....  184 

Seamen  of  foreign  nationality  discharged  in  foreign  port  not  entitled  to  

War  ri.sk  insurance  beneficiaries — 

Private  patient  in  hospital  under  contract  with  Public  Health 

Service — when  authorized   854 

Reimbursement  for,  authorized  for  period  covered  by  award  of  com- 
pensation effective  prior  to  date  of  filing  claim   774 

Trainees  of  the  Federal  Board  for  Vocational  Education — when 

authorized   142 

War  Risk  Insurance  Bureau  authorized  io  establish  medical  staff  for 

purpose  of  making  examinations   330 

Mess  sergeants: 

Marine  Corpa.    {See  Marine  Corps — enli8te<l  men.) 
Metropolitan  police.    (6Vc  District  of  Columbia.) 
Mileage: 

Army  officers — 

Accompanying  body  of  students,  not  entitled  to   502 

Appraising  land  of  National  Guard  offered  for  sale — entitled  to   1052 

Given  commission  in  Regular  Army  after  temporary  commission — 

entitled  to.  to  first  duty  station   filS 

Granted  sick  leave  and  ordered  to  report  to  another  station  at  expira- 
tion thereof — entitled  to   022 

National  Guard  duty — not  entitled  to  •.   585 

Using  Government  automobile   722 

Coast  Guard  Oflicers — 

Entitled  to  same  as  officers  of  the  Navy   335 

Subfiequent  to  May  18^  1920— when  authorized  49.138 

Enlisted  men  on  discharge.    (See  Travel  allowance.) 

Members  of  legislature  of  Alaska — members-elect  dying  en  route  before 

qualifying  not  entitled  to   832 

Naval  ofiicers — not  entitled  to  when  transportation  is  furnished  by  auto. . .  522 
Naval  Reserve  Force — officers  of— when  entitled  to,  upon  release  from 

active  duty   478 

Witnesses — to  and  from  temporary  place  of  residence  authorized   149 

Military  Academy.  United  States: 

Enlisted  men  of  Army  at.  not  entitled  to  extra-duty  pay   SOa 

Service  as  cadets  at,  may  not  be  counted  in  computing  longevity  pay  of 

Army  officers   288 

Militia: 

Army.    {See  National  Guard.) 
Naval.    {See  Naval  Militia.) 
Militia  Bureau.    {See  War  Department.) 
Mine  Planter  Service.    (See  Army.) 
Minerals,  production  of: 

Relief  of  persons  "under  act  of  Mar.  2.  1919,  award  of  Secretary'  of  Interior 

not  subject  to  review   415 

MiBes,  Bureau  of: 

Funds  transferred  to.  from  other  GovcTnmont  services  for  scientific  inves- 
tigation— time  limitations  on  availability   084 

War  Department  appropriations  transferred  to,  limitations  of  availability. .  944 
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Appointm*»nt  of  employee  at.  for  purpose  of  detail  to  Civil  Service  Com- 

DiiflRion  not  authorized   409 

MiBcellaneous  receipts.    (See  Words  and  phrases.) 
Motor  cycles: 

Forest  Service — belonging  to  employees — use  on  official  travel  authori7.ed.  ^fi 
Freight  carrying— purchase  not  prohibited   IQ1& 

Mounted  section  of  National  Guard.    (See  National  Guard — drill  pay.) 

Municipalities: 

Isiuance  of  duplicate  checks  to,  bond  of  indemnity  required  

N. 

National  bank  examiner: 

Traveling  oxijonses— when  per  diem  in  lieu  of  subsistence  authorized  at 

home   9S1 

National  Guard: 

Army  ofllcers  accepting  commissions  in.  not  entitled  to  additional  pay   7Q2 

Army  officers  traveling  in  connection  with  affairs  of — not  entitled  to  mile- 
age but  only  to  actual  expenses   585 

Burial  cxp<*nses — officer  attending  military  serWce  school — not  entitled  to.  1017 
Disbursing  officers  have  no  juristliction  to  receive  or  consider  claims  of 

individual  officers  and  enlisted  men   SUA 

Drill  pay — 

Additional  compensation  for  specialist  ratings  for  sixth  and  seventh 

grades  may  not  be  included  in  computing   ^6 

All  drills  attended  during  last  half  of  1920  to  be  counted  in  computing, 

for  lirst  half   1075 

Band  and  mounted  sections  of  headquarters  company   Qo^i 

Increases  in  pay  for  Army  under  act  May  18,  1920,  not  to  be  included 

in  computing   n.5 

New  rates  under  act  of  June  4.  1920,  operative  from  July  L  1920   1& 

Officers  entitled  to,  only  from  date  of  recc^nition  by  War  Department.  fi97 

Period,  Jan.  1  to  June  3iL  1920,  when  payable   2QQ 

Prior  to  June  3(L  1920.  basis  for  computing   133 

Property  and  disbursing  officers   805.  9<>4 

Rolls  should  give  age,  number  of  drills  attended  each  month,  and  nxim- 

ber  of  drill.«»  prescribed   1021 

6Q  per  c<;nt  of  drills  must  be  attended — fractional  part  of  drill  not  con- 
sidered  773 

Enlisted  men — 

Detailed  to  care  for  Government  animals  and  their  supplies — leaves  of 

absence,  holidays   344 

Sixty-dollar  bonus — failing  to  take  oath  of  allegiance  not  entitled  to. .  9Q2 
Traveling  to  and  from  schools  of  instruction — entitled  to  transportation 

and  rations   653 

InBp<'(  tion— traveling  expi^nses  of  Army  field  clerks   92Q 

L(?aves  of  al>8ence — officers  and  enlisted  men  attending  schools  of  instruc- 
tion not  entitled  to   777 

Medical  treatment  in  private  hospitals — when  authorized   631 

Olhcers  of — 

Longevity  pay  while  in  attendance  at  Army  service  schools — may  not 

count  prior  State  service   2R7 

May  not  l>e  detailed  to  duty  with  Militia  Bureau  of  War  Department.  446 
Serving  on  committees — counting  of  prior  State  service  on  active  list 
for  longevity  pay  not  authorized  ;   245 
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National  Guard — Continued. 
Philippine  Militia — 

Officers  of —  Pag*, 
Called  into  Federal  service  not  entitled  to  additional  pay  for  for- 
eign service  while  in  Philippine  Islands   8& 

May  count  prior  service  in  Philippine  Scouts  in  computing  lon- 
gevity pay   302 

May  hold  higher  grades  than  authorized  for  Phifippine  Scouts — 

basis  of  pay   8fi 

Pieceworkers  of  Censiu  Office  on  duty  with — entitled  to  leave  with  pay   35Q 

Property  and  disbursing  officers — when  entitled  to  pay  as,  and  to  drill 

pay   805. 

Sale  of  land — mileage  of  Array  officers   1052 

State  service  in,  may  not  be  counted  in  computing  longevity  pay  of  Army 

officers  after  discharge  from  temporary  forces   7M 

National  Naval  Volunteers: 

Members  transferred  to  Naval  Reserve  Force  and  reenrolling,  entitled  to 

2&  per  cent  increase  of  retainer  pay   221 

National  Prohibition.    (See  Internal  Revenue,  Bureau  of — Prohibition,  en- 
forcement of  national.) 
National  School  of  Domestic  Art  and  Science: 

Purchase  of  premises  known  as  Mount  Alto — rent  pending  sale   1054 

Naval  Academy,  United  States.: 

Appointment  to — not  equivalent  to  an  enli.straent   521 

Service  as  midshipman  at,  may  not  be  counted  in  computing  longevity  pay 

of  naval  oflicers   ilS5 

Naval  Auxiliary  Reserve: 

Enlisted  men  of  Navy  enrolling  in,  and  reenlisting  in  Navy — not  entitled 

to  honorable-discharge  gratuity   8 

Naval  Establishment: 

Basis  for  computing  $240  bonus  of  employees  working  44  hours  per  week. .  366 
Naval  Militia: 

Federal  service — ^members  entitled  to  pay  from  date  of  reporting  under 
call  of  President  and  war  8er\4ce  payment  on  discharge,  although  re- 
jected as  physically  unfit  by  naval  officers   822 

Naval  Reserve  Force: 
Clothing — 

Transferred  to  Regular  Navy  to  serve  unexpired  period  of  enrollment. 
Enlisted  men — 

Not  on  duty  prior  to  May  18, 1&20.  computation  of  retainer  pay    274 

Retainer  pay  based  on  increases  provided  by  act  of  May  15,  1920   12fi 

Travel  allowance  upon  release  from  training  duty  not  authorized   955 

Medical  treatment — while  attending  drills,  by  ciWlian  physicians — reim- 
bursement not  authorized   22fi 

Mepibers  assigned  to  provisional  rank  as  officers  of  supply  corps — ^not 

required  to  execute  bond  for  period  of  training  , . . .  22& 

Members  holding  dvil  position  not  entitled  to  militarv'  leave  of  absence — 

limitations  on  salary     214 

Members  holding  temporary  civil  positions  in  Navy  Department— within 

act  of  October  6,  1917,  in  re  employment  from  lump-sum  appropriations.  84 
Memberu  transferred  to  Regular  Navy  after  January  1^  1920,  computation 
of  honorable  discharge  gratuity  on  rates  of  pay  authorized  by  act  of  May 
18,  1920   53 
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Naval  Reserve  Forcp — Continued.  Vtgt. 
Nurses — when  entitled  to  M>  bonus  upon  discharge  and  reappointment  in 

in  Regular  Navy   S33 

Officers  of  - 

Mileage   when  entitled  to,  upon  rcloase  from  active  duty   47R 

Relieved  from  active  duty — when  active-duty  pay  terminates   592 

Private  property  los^t  in  naval  service — reimbursement  in  kind  may  be 
made  after  release  from  active  duty   228 

Retainer  pay — 

Based  on  increases  provided  by  act  of  May  18, 1920   126. 274 

Constructive  service  in  Navy  may  not  be  included  in  computing  in- 
creased, upon  reenrollment   405 

Effect  of  saving  clause  in  act  of  May  18^  1920   455 

Forfeiture  for  desertion  or  unauthorized  absence   760 

.  Member  holding  confirmed  rank  reenrolled  in  provisional  rank — basis 

ft  r  computing   82 

Members  transferred  from  National  Naval  V^oluntcers  reenrolling  in, 

entitled  to  2fi  per  cent  increat»e  (^f   99A 

Withheld  and  credited  to  appropriation  for  organization  is  not  avail- 
able beyond  fiscal  year   ft 

Transfer  of  men  to  Regular  Navy  from  enrollments  commencing  after  July 

11.  1919,  pay  status  •   lOTa 

Uniform  gratuity —  , 

Enlisted  men — training  duly — rales  as  fixed  by  act  of  August  29^  1916, 

at  230  apply   842 

Oflicers  of — when  entitled  to,  for  training  duty   686 

Navy: 

Acting  a'^sislanl  surgeons  not  entitled  to — ration  allowance  while  on  sea 

duty   134 

Damages  to  private  property  in  Europe — act  of  July  Ij  1918,  conlndling  in 

settling   3fi5 

Disbursing  officers — relief  for  lost  funds,  act  of  July  11^  1919,  not  applicable 

to  unlawful  jiayments   778 

Engineer  Corps — oflicers  retired  after    years'  service  not  entitled  to  relative 

rank  of  commodore   4hR 

Enlisted  men- 
Clothing   transferred  from  Naval  Reserve  Force  to  serve  unexpired 

period  of  enrollment   lOSR 

Continuous-service  pay — 

Not  entitled  to  prior  eerWce  in  Marine  Corps  in  computing   845 

Reenlisting  after  expiration  of  period  of  enrollment  in  Naval 

Reserve  Force  served  in  Regular  Navy — not  entitled  to   ffl5 

Transferred  to  Regular  Navy  from  Naval  Reserve  Force  during  an 
enrollment  entered  into  subsequent  to  July  11^  1919,  not  en- 
titled to  *  843 

Unit  of  service  is  four  years  in  computing  210. 506 

Desertion — 

Condoning  of  offense  does  not  authorize  refund  of  pay  forfeited ...  4fi 
EntitlfHl  to  pay  from  date  returned  to  duty  until  actual  discharge 

if  not  forfeited  by  court-martial   Ml 

Discharged  by  ciWl  court  after  payment  of  fine — cost  of  transportation 

in  returning  to  ship  not  reimbursable  ,   201 

Enlistment  period  expiring  after  May  18^  1920,  but  discharged  prior 
to  that  date  —not  entitled  to  back  pay  under  act  of  that  date   146 
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Navy — Continued. 

Enliflted  men — Continued. 

G.  O.  No.  34,  pay  under —  Page. 
Honorable  discharge  under  act  of  July  IL  191^,  before  expiration 

of  four-year  period  entitles  to,  in  subsequent  enlistmentij   814 

Japanese  not  entitled  to   770 

Not  entitled  to  prior  8er^^ce  in  Marine  Corps  in  computing   Mh 

Reenlisting  after  expiration  of  period  of  enrollment  in  Naval 

Reserve  Force  served  in  Regular  Navj' — not  entitled  to   625 

Transferred  to  Regular  Navy  from  Naval  Roi»or\e  Force  during 
.   an  enrollment  entered  into  subsequent  to  July  H,  1019,  not  en- 
titled to   843 

Unit  of  service  is  four  years  in  computing  210. 50fi 

Granted  temporary  warrants  or  commissions — when  refund  of  court- 
martial  checkages  authorized   BQ 

Honorable — discharge  gratuity — 

Computation  on  rates  of  pay  authorized  by  act  of  May  18^  1920..  fi2 
Discharged  between  January  1_,  1920,  and  May  liL  1920,  but  in 
Naval  Reserve  Force  on  latter  date  and  reenlisting  after  that 

date   703 

Discharged  between  January  1  and  18,  1920,  and  ret-nlisting  after 

May  18,  1920,  ^^ithin  one  year  of  discharge   7A2. 

Enrolling  in  Naval  Auxiliary  Reserve  after  dicK-hargo  from  Navy 

and  reenlistinir  in  Navy^ — not  entitled  to   & 

Extending  enlistments  for  an  aggregate  of  four  years   381 

Extending  one-year  enlistments  for  another  year— basis  for  com- 
puting  29& 

Proportionate  benefits  for  two  and  throe  year  enlistments   210 

Reenlietment  for  duration  of  war  within  four  mouths  from  four- 
year  enlistment   376 

Transferred  to  Regular  Navy  from  Naval  Reserve  Force  during 
an  enrollment  entered  into  subsequent  to  July  Jlj  1919,  not 

entitled  to   843 

Increased  pay  under  ac  t  May  18,  1920-  in  Regidar  Navy  January  1^ 
1920,  and  Naval  Reserve  Force  May  18,  1920,  entitled  to,  after 

December  31,  1919   Ifi3 

Medals,  pins,  and  bars — 

Granted  while  in  Insular  Force — additional  j)ay  authorized  upon 

transfer  to  Regular  Na\'y   4fifi 

Not  entitled  to  i2  per  month  when  awarded  prior  to  February'  4^ 

1919   2ft2 

Reenlisting  on  May  18,  1920,  not  entitled  to  increased  back  pay  under 

act  of  that  date   13Q 

Restored  to  duty  on  probation — entitled  to  pay  until  a<  tually  recon- 

fined  in  naval  prison   tiM 

Retired — when  war  increase  under  act  of  July  H,  1919,  included  in 

computing  pay  of   4S1 

Sentenced  to  life  imprisonment— when  pay  ceases   1081 

Ship's  tailor  and  helf>er — when  entitled  to  additional  pay   148 

<fi0  bonus — 

Extending  enlistments  entitled  to   382 

Reenlisting  or  extending  enlistment  since  November  LL  1918   32 

Transferred  from  Naval  Reserve  Force  frt)m  enrollments  commencing 
after  July  U,  1919   IfllS 
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Navy — Continued. 

Enlisted  men — Continued.  Pa(». 

Transportation  of  wounded  while  on  furlough  at  1  cent  per  mile   351 

Travel  allowance  on  discharge — 

Extending  duration  of  war  enlistments  and  upon  discharge  from 

such  extensions   ^15 

Extending  enlistments — basis  for  computing   382 

Foreign  port  to  home  when  land  travel  practicable   728 

How  computed  when  enlistment  expires  at  sea   5^ 

Reenlisting  or  extending  enlistment  since  November  11^  191S. . . .  32 
Insular  force — 

Medals,  pins,  and  bars  granted  to  enlisted  men  while  serving  in, 
entitle  holders  to  additional  pay  upon  transfer  to  Regular  Na\'y  . . 
Rates  of  pay  prescribed  for  enlisted  men  by  act  of  May  18^  1920,  appli- 
cable to   352 

Mates — amount  of  pay  entitled  to  under  act  of  May  18^  1920   125 

Nurse  Corps  (female) — 

Commutation  of  quarters,  heat,  and  light  of  superintendent  of  nurses 

and  chief  nurses   992 

Conmiutation  of  rations — 

Based  on  average  cost  of  rations  in  kind  to  crew  of  hospital  ship 

for  preceding  quarter   fil2 

When  on  duty  on  hospital  ships   474 

Foreign-service  pay— when  authorized  •   9Qfi 

$60  bonus — when  entitled  to,  after  discharge  from  re8er\'e   93^ 

Temporarily  assigned  as  chief  nurse  not  entitled  to  additional  pay...  952 
OflBcers  of — 

Constructive  service— may  not  be  included  by  members  of  Naval 
Reserve  Force  in  computing  retainer  pay  upon  reenroUment   ^05 

Foreign  shore  duty  pay — not  entitled  to,  for  period  spent  in  United 
States  while  traveling  from  one  station  to  another  

Longevity  pay — 

Service  as  midshipman  at  Naval  Academy  may  not  be  counted. .  S85 
When  service  as  contract  surgeon  in  Army  may  be  included  in 

computing   448 

Maintenance — travel  by  Government  auto  not  service  under  ''unusual 

conditions as  to  entitle  to   522 

Milei^e — not  entitled  to  when  transportation  is  furnished  by  auto   522 

Not  entitled  to  transportation  at  1  cent  per  mile,  imder  act  June  5^ 

1920,  for  wounded  sailors   351 

Quarters,  commutation  of,  heat  and  light  for  dependents — ^between 
detachment  from  duty  abroad  and  reporting  for  duty  in  United 

States   1135 

Quarters,  hire  of,  at  headquarters  port  when  on  sea  duty — payment 
certified  by  Secretary  of  Na\'y  as  under  military  necessity — author- 
ized  82fi 

Rations,  commutation  of — temporarily  on  shore  while  on  sea  duty  not 

entitled  to   222 

Rear  admirals — pay  of,  when  given  permanent  appointment  after  tem- 
porary one   434 

Retired — 

Assigned  to  active  duty — amount  of  pay  entitled  to  before  and 

after  March  3, 1921,  termination  of  war   1036 

Engineer  Corpa — not  entitled  to  pay  of  commodore   ^ 
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Navy — Continupd. 

Officers  of — C  ontinued. 

Retired — Continued.  Page. 
Pay  of  higher  retired  rank  payable  from  date  of  President's 

approval   512 

Promotion  on  active  duty  does  not  affect  standard  or  condition  on 

which  officers  were  retired   Z8 

Sea-duty  i)ay— temporarily  on  shore — when  entitled  to   222 

Transportation  of  dependents — 

Baggage  in  excess  of  that  covered  by  ticket  not  authorized   231  . 

Extra  expense  due  to  disability  not  authorized  (nurse  for  child) . .  11M2 
From  wherever  located  to  new  station  authorized  upon  payment 

of  excess  over  cost  from  old  to  new  station   53Q 

Ordered  home  to  await  orders — when  entitled  to   2fi8 

Stepdaughter  over  IS  years  not  a  dependent   220 

To  and  from  stations  beyond  continental  limits  of  the  United  States  lifil 

To  point  other  than  new  station  allowed  conditionally   5111 

Tranjiportation  of  household  goods — automobiles  not  included — details 

of  Army  regulations  not  applicable  to   91)3 

Traveling  expenses — one  journey  between  two  stations  by  Government  ^ 

auto — not  repeated  travel — not  reimbureable   52Z 

Pay  clerks — retired — 

Basis  for  computing  pay  for  service  before  and  after  ret  irement   4M 

Pay  for  active  service  under  act  of  April  lO^  1918   12^ 

Private  property  lost  in  naval  service — 

Naval  R(?Ferve  l^orcc  may  be  reimbursed  in  kind  after  release  from 

active  duty   fl28 

Reimbursement  in  cath  not  authorized  for  articles  usually  issued  in 

service   928 

\Mien  accounting  officers  authorized  to  allow  credit  in  accounts  of  dis- 
bursing officers   9fil 

Rewards  for  apprehension  and  delivery  of  deserters — not  claimed  until  after 

discharge  of  man  from  service — appropriation  chargeable   42 

Navy  Department: 

Disbursing  oflicer — loss  of  funds— may  be  relieved  of,  by  certificate  by 
Secretary'  of  Navy  that  loss  occurred  in  line  of  duty  and  without  fault  or 

negligence  of  officer   1055 

lAnd,  condemnation  of — manner  of  paying  judgments  against  United  States.  Ilki 
Members  of  Naval  Reserve  Force  and  Marine  Corps  Reserve  given  tempo- 
rary civil  positions  in,  within  act  of  October  7^  1917,  in  re  employment 

from  lump-sum  appropriations   84 

Na\'al  Establishment — basis  for  computing  $240  bonus  of  employees  work- 
ing 44  hours  per  week   35fi 

Transfer  of  wrapping  paper  to  Government  Printing  Office — payment  for, 

not  required   925 

Navy  yaida: 

Heating  premi.'ies  occupied  by  officers — prevailing  custom  as  to  hours  of 

furlWshing  heat  may  be  accepted   444 

Leaves  of  absence  of  employe<!s — those  employed  by  contract  and  i)erform- 
ing  service  away  from  yard  entitled  to  same  benefits  as  other  employees . .  11131 
Negligence: 

Test  to  determine,  of  Government  in  connection  with  damages  to  leaj^ed 

property  resulting  from  hazardous  work   252 

Nurse  Corps.    (See  Army  and  Xavy.) 

50903°— 21— VOL  21  11 
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0. 

Officers  and  employees: 
Appointments — 

Census  Office —  Page. 

Limitations  on  more  that  one  from  pa  me  family   309 

When  special  agents  may  perform  clerical  services   309 

Implied  acceptance — performance  of  duty  of  office  from  date  commis- 
sion is  signed  sufficient,  although  oath  taken  later   ^53 

Legality — responsibility  of  accounting  officers  to  ascertain   309 

Presidential — three  requirements  to  finally  consummate   862 

Probationar>' — deductions  for  retirement  fund  not  to  be  made  during. . .  415 
Recess — 

After  expiration  of,  at  end  of  Senate  session  and  prior  to  signing  of 
commission  to  permanent  appointment,  appointee  not  entitled 

to  salary   Sfil 

Commissioner  of  Shipping  Board  not  entitled  to  salary  until  con- 
firmed  521 

Confirmation  and  not  permanent  appointment  removes  restrictions 

in  re  payment  of  salar>'  under  section  1761,  R.  S   8^ 

Mere  nomination  and  confirmation  of  permanent  appointee  without 

signing  of  commission  does  not  terminate   Sfil 

Termination  of — no  salary  accrues  subsequent  to  end  of  Senate 

session  and  prior  to  reappointment   199 

Serving  continuously  under  several,  entitled  to  leave  of  absence   6iM 

To  held  service  for  purpose  of  detail  to  Civil  Service  ('ommiaeiion  not 

authorized  *.   409 

Without  compensation — when  authorized   llii 

Contract — foreign  service — $240  bonus   8S 

Departmental  distinguished  from  field   122 

Employment  from  lump  sum  appropriations — 

Filling  vacancies  caused  by  retirement — limitation  on  compensation . .  1^ 
Members  of  Naval  Reserve  Force  and  Marine  Corps  Reserve  given 
temporary  cixnl  positions  in  fiayy  Department — within  act  of  October 

6,  1917   M 

Saint  Elizabeths  Hospital — Secretary'  of  Interior  authorized  to  increase 

basic  componsation   2S2 

Holding  two  positions — 

Clerks,  United  States  courts,  not  entitled  to  compensation  for  both  

Naval  Reser\'e  Force  holding  civilian  position — limitation  on  salar>' . .  214 
Retired  Army  officer  acting  as  Government  witness — additional  com- 
pensation not  authorized   220 

War  risk  insurance  disability  compensation  is  not  salary   2fi2 

Injuries — may  not  receive  compensation  from  Employees'  (.'ompensation 

Commission  and  Bureau  of  War  Risk  Insurance  at  same  time   451 

lyeaves  of  absence.    {Su  generally  Leaves  of  absence.) 
Retirement — 

Basic  salary,  pay  or  compensation — what  constitutes   IK 

Deductions  not  to  be  made  during  probationary  period  . .      41 S 

Departments  not  to  determine  annuity   152 

Deposits  and  redeposits  by  reinstated  employees   623 

Dying  after  retirement  but  before  amount  of  annuities  balances  or 
exceeds  account  in  retirement  fund  computation  of  interest  on 
remainder   322 


J  Google 


GKXERAL  INDEX. 


1137 


Officers  and  employeea — Continued. 

Retirement — Continued.  rage. 
Filling  vacancies  caused  by,  from  lump-sum  appropriationi) — limita- 

tiou8  on  compensation   1B3 

Geological  Survey  employees — paid  by  State — procedure  in  making 

deductions  ;   59 

Given  temporary  appointment  for  purpose  of  qualifying  for  position — 

deductions  from  compensation  authorized   Sifi 

Interest  on  deductions  for  year  in  which  made  authorized   6Sfi 

liibrarv'  of  Congress — rules  for  determining  status  of  employees  same 

as  for  executive  departments   14fi 

Paid  from  Indian  tribal  funds — manner  of  transferring  deductions  to 

retirement  fund   122 

Panama  Canal — leaves  of  absence — basis  for  making  deductions   12Q 

Pending  determination  of  status  by  Cinl  Service  Commission  deduc- 
tions from  compensation  should  be  made   114 

Reemployment  is  prohibited   621 

Refunds  upon  separation  from  service — basis  for  computing  is  serNice 

record  kept  by  Civil  Ser%'ice  Commission   (Mi 

Service  records  of  employees  paid  on  daily,  hourly,  or  piecework  basis 

to  show  amount  of  yearly  deductions   6&fi 

Stating  of  accounts  and  computation  of  interest   2ifi 

Temporary'  reemployment  when  not  certified  for  retention  prohibited.  858 
Special  assistant  attorney  to  assist  prosecution  of  murder  case  in  State 

court — employment  under  certain  conditions  authorized   IQIA 

Subsistence — 

Per  diem  in  lieu  of.  in  France — not  settled   102^ 

Traveling  expenses.    (See  Traveling  exi)en."os.) 

Suspension — must  be  specifically  approved  by  head  of  department  to 
c&une  forfeiture  of  pay   fi56 


Oil.    (See  Purchases — gasoline  and  oil.) 
Ordnance.    (5m  Army.) 

Contracts  for.    {See  Contracts.) 
Overtime  pay.    {See  Compensation,  customs  officetB.) 

P. 

Panama  Canal : 

Advertising  for  bids  for  lawn  mowers — may  not  be  limited  to  particular 


make   836 

Gasoline  barrels  of  contractor  lost  while  in  powession  of  Government — 

liability  for  loss   299 

Retirement  of  employees— basis  for  making  deductioa><  for  leaves  of  ab^ence.  IflQ 
Seamen  shipped  from,  entitled  to  Fame  protection  and  relief  given  other 

American  seamen   IM 

Pay : 

Additional — 
Aids — 

To  Commander  of  United  States  forces  in  France   276 

To  General  of  the  Armies  of  the  I'nited  States  pul>sefjuent  to 

June  4,  1920,  not  entitled  to  pay  of  colonel   28Q 

Aviation  duty — 

Army — enlisted  men — 

On  and  after  June  £  1920,  authorized  only  when  on  duty 
requiring  regular  anff  frequent  flights  v   ^fi 
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Pay — Continued. 

Additional — Continued. 

Aviation  duty — Continued. 

Army — enlisted  men — Continued.  Pai^ 
When  included  in  computing  2Q  per  cent  increase  under  act 

of  May  18,  1920   11112 

Army — officers  of — 

During  absence  for  fucknefv  limited  to  one  month   fi&& 

Flight  Hurgeona  not  entitled  to   IQIfi 

Ivonge^ity  pay  to  be  included  in  computing   ^5 

Continuous  service- 
Army — enlisted  men  not  authorized  after  July  L  192^^   31 

Coast  Guard — enlisted  men — 

Ua^is  for  computing  3S3,  660 

Service  in  Coast  Guard  only  may  be  counted   l4^ 

Marine  Corps — enlisted  men — not  authorized  after  July  1, 1920.  21 
Navy — enlisted  men — 

Not  entitled  to  credit  prior  8er\*ice  in  Marine  Corps   R4fi 

Reenlisting  after  expiration  of  period  of  enrollment  in 

Naval  RescA'e  Force  served  in  Regular  Navy   695 

Transferred  from  Naval  Reserve  Force  during  an  enroll- 
ment entered  into  subsequent  to  July  11^  1919,  not 

authorized   8^ 

Unit  of  service  is  four  yeani  regardless  of  time  spent  in 

short  term  or  extended  enlistments  210. 5Qfi 

NaN-y— mates  not  entitled  to   lli 

Extra  duty — 

Act  of  March  30i  1920,  authorizing,  repealed  by  act  of  June 

4^  1920  

Army  field  clerks  and  field  clerks  Quartermaster  Corjw  not 

entitled  to,  for  services  as  court-martial  reporters   i52 

Mess  sergeanti< — enlisted  men  of  Marine  Corps  detailed  as, 

not  entitled  to,  after  July  L  1920   15fl 

Ship's  tailor  and  helper — when  enlisted  men  of  Navy,  en- 
titled to   lis 

Subsequent  to  July  L  1920,  prohibited  in  Army  and  Marine 

CoriJs   31 

Foreign  service — 

Navy  Xurso  Corps  (female  ),  when  payable   9Q6 

Philippine  Militia  on  duty  in  Philippine  Islands — officers  not 

entitled  to   £S 

Foreign  shore  duty — 

Coast  Guard  commissioned  and  warrant  officers  in  Alaska   852 

Naval  officers — 

Not  entitled  to,  for  period  spent  in  United  States  while  trav- 
eling from  one  station  to  another   4^ 

G.  O.  No.  34— 

Coast  (ruard — enlisted  men — 

Basis  for  computing  

Service  in  the  Coast  Guard  only  may  be  counted   3S0 

When  second  period  of  enlistment  begins  on  or  after  November 
2L1906    801 
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Pay — Continued. 

Additional — Continued. 

G.  O.  No.  34 — Continued.  Page. 
Navy— enlisted  men — 

Honorable  discharge  under  act  of  July  1919,  before  expi- 
ration of  four- year  period  entitles  to,  in  subsequent  enlist- 
ments  814 

Japanese  not  entitled  to   22Q 

Not  entitled  to  credit  prior  service  in  Marine  Corps   845 

Reenlistment  after  expiration  of  period  of  enrollment  in  Naval 

Re*rve  Force  served  in  Regular  Naxy   fiQA 

Transferred  from  Naval  Reserve  Force  during  an  enrollment 

entered  into  subsequent  to  July      1919,  not  entitled  to..  843 
Unit  of  service  is  four  years  regardless  of  time  served  in  short 

term  or  extended  enlistments  210. 5Qfi 

Navy — mates — not  entitled  to   12& 

Longevity — 

Army— contract  surgeons — when  entitled  to   62 

Army  officers — 

May  count  civil  service  employment  in  Coast  and  Geodetic 

Survey   549 

Prior  service  as  cadets  at  Military  Academy  may  not  be  counted  289 
Prior  service  as  commissioned  officer  and  cadet  in  Revenue- 
Gutter  Service  and  Coast  Guard  may  be  counted   315 

Service  as  veterinarian  may  not  be  counted   992 

State  service  in  National  Guard  may  not  be  counted  after 

discharge  from  temporary  forces   7M 

Time  absent  on  authorized  leave  may  be  counted   549 

To  be  included  in  computing  aviation-duty  pay   635 

Coast  and  Geodetic  Survey  officers — 

May  count  time  absent  on  leave  or  furlough  without  pay   364 

Prior  service  in  Naval  Reserve  on  active  duty  to  be  inclu<led 

in  computing   169 

Marine  Corps — enlisted  men — 

Prior  service  in  Army  and  Navy  to  be  counted  in  computing. .  Ufl 

Second  leader  of  Marine  liand — entitled  to   55fl 

National  Guard  and  Army  Reserve  Corps  officers  serving  on  com- 
mittee counting  of  prior  State  service  on  active  list  not  author- 
ized   24b 

National  Guard  officers — attending  Army  service  schools  may  not 

count  prior  State  service   287 

Naval  officers — 

Contract  surgeon  service  in  Army — when  authorized  to  be  in- 
cluded in  computimg   448 

Service  at  Naval  Academy  may  not  be  counte<l   985 

Philippine  Militia  in  Federal  service — officers  of,  may  count  prior 

service  in  Philippine  Scouts   302 

Public  Health  Service  officers  entitled  to  credit  for  service  in 

other  branches   52 

Marksmenship— 

Act  of  June  4^  1920,  does  not  revoke   335^ ' 

Qualification  received  while  commissioned  olficer  does  not  en- 
title to,  diu^ng  subsequent  service  as  officer  or  enlisted  man. . .  914 
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Pay — Continupd. 

Additional — Continued,  Page. 
Medals,  pins,  and  bars — 

Army — enlisted  men  do  not  lose  right  to,  upon  becoming  ofScers. .  1 
Kavy — enlisted  men — 

Act  of  February  4^  1919,  not  retroactive   292 

Granted  while  in  Insular  Force — entitled  to,  upon  transfer  to 

Regular  Navy   4fiS 

Navy — mates  not  entitled  to  for  good  conduct  medals   175 

One-fourth  for  detention  beyond  enlistment — veaeel  operating  in  Alas- 
kan waters — pa>Tnent  not  authorized   625 

Sea  duty— Navy— officers  of — temporarily  on  shore — when  entitled  to 
Specialists — 

Army — enlisted  men — 

Acceptance  of  rating  as,  does  not  change  grade   393 

Not  to  be  included  in  computing  retired  pay   201 

Marine  Corps — enlisted  men — 

Mesa  sergeants — may  not  be  rated  as,  and  receive  extra  pay. .  150 

Sixth  and  seventh  grades — authorized   ai 

Not  applicable  to  marksmen,  sharpshooters,  expert  riflemen,  mili- 

tar>'  telegraphers,  etc   33fi 

Not  to  be  included  in  computing  drill  pay  of  enlisted  men  of  Na- 
tional fiuard   3ftfi 

Army — 

Civilian  employees — 

Stoppage  under  105th  article  of  war   2Ft7 

Contract  surgeons — when  entitled  to  longevity   fi2 

Deserters  from  selective  draft — not  entitled  to   flftfi 

Enlisted  men- 
Acquitted  of  desertion  but  administratively  determined  absent 

without  leave — subject  to  forfeiture   fi7.«> 

Act  of  March  30^  1920,  authorizing  extra-duty  pay  repealed  by 

act  of  June  4,  1920    303 

Aviation  duty — when  entitled  to  after  June  4^  1920   33a 

Change  in  grade — effect  of  saving  clause  in  act  of  June  4^  V->20   (MK) 

Continuous-service  pay  not  authorized  after  July  1^  1920   21 

Detuilod  to  road  work — 

I*ropor  appropriation  available  for  pa>Tnent  of  extra  pay   1025 

When  entitled  to  civilian  compensation   fi3I 

Do  not  losf!  right  to  additional  pay  for  distinguished  8er\*ice  medal 

upon  becoming  officers   1 

Effect  of  saving  clause  in  act  of  June  4,  1920   31 

Enlistment  allowance  imder  act  of  June  4^  1920.    (Sre  Gratuities.^ 

Extra-duty  pay — .■'ubsequent  to  Jjily  Ij  1920,  not  authorize<l   31 

Marksmen,  8har])j»hooters,  etc. — act  of  June  4^  1920,  does  not 

revoke  provision  for  additional  pay  for....   335 

Rating  of  specialists  does  not  change  grade  so  as  to  defeat  right  to 

higher  rate  of  pay  under  act  of  ^fay  18^  1920   393 

Re^lurod  in  grade — saving  clause  in  act  of  June  4^  1920,  no  longer 
applies   (ffiQ 
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Pay — Continued. 

Army — Continued. 

Enlisted  men — Continued. 

Retired —  Page. 
Additional  pay  for  epecialists  not  to  be  included  in  computing.  201 
Called  to  active  duty — rate  entitled  to,  under  act  of  June  4, 

1920   422 

Commiasioned  during  World  War — when  entitled  to  pay  and 

allowances  of  warrant  officer  

Rate  subsequent  to  July  1^  1920   422 

Saving  clause  in  act  of  June  5,  1921,  effect  on  termination  of  com- 

pul8or>'-service  enlistments  on  July  2^  1921   9fil 

Schedules  of  pay  for  first  three  grades   ftRi 

Termination  of  temporary  warrant  on  June  30,  1920,  effect  of 

saving  clause  in  act  of  June  4^  1920   42fi 

2Q  per  cent  increase  under  act  of  May  18^  1920,  when  aviation — 

duty  pay  induded  in  computing   1012 

When  increase  provided  by  act  of  May  18,  1920,  to  be  included  in 

computing  forfeitures  of   fiS 

Field  clerks — 

Computed  value  of  quarters,  heat,  and  light  is  an  allowance  within 

act  granting  1240  increase   IjQfiQ 

Not  entitled  to  extra  pay  for  services  as  court-martial  reporters. . 
Flying  cadets — 

Increase  of  pay  for  enlisted  men  under  acts  of  May  18,  1920,  and 

June  4^  1920,  not  applicable  to   322 

Not  affected  by  acts  of  May  18^  1920,  and  June  4^  1920   fi3 

Officers  of  — 

Accepting  commissions  in  National  Guard  not  entitled  to  addi- 
tional   202 

Aviation  duty — 

During  absence  for  sickness  limited  to  one  month   658 

Flying  surgeons  not  entitled  to   1078 

Longevity  pay  to  be  included  in  computing   635 

Dismissed  under  court-martial  sentence — date  to  which  payable . .  13 
Holding  ratings  of  junior  military  aviator  and  military  aviator — 

computation  of  increas*;  under  act  May  18,  1920   62 

In  charge  of  public  buildings  and  grounds  reduced  in  rank — does 

not  lose  right  to  pay  and  emoluments  of  higher  grade   ft 

Longevity — 

May  count  civil-service  employment  in  Coast  and  Geodetic 
Survey   542 

Prior  service  as  cadets  at  Military  Academy  may  not  be 
countetl  in  computing  

Prior  service  as  commissioned  officer  and  cadet  in  Revenue- 
Cutter  Service  and  Coast  Guard  may  be  counted  in  com- 
puting pay   315 

Reserve  Corps  and  National  Guard,  serving  on  committees — 
counting  of  prior  State  service  on  active  duty  not  authorized .  245 

Service  as  veterinarian  may  not  be  countetl   992 

State  service  in  National  Guard  may  not  be  counted  after 

discharge  from  temporary  forces   254 

Promoted  by  seniority  to  fill  a  vacancy — computation  of  increased, 
under  act  of  May  18,  1920   fi2 
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Pay — Continued. 

Army — ( 'ontinued. 

Officers  of — Continued.  Page. 
Qualification  aa  expert  rifleman  received  while  aervins:  as,  does 
not  entitle  to  additional  pay  in  subsequent  service  aa  officer 

or  enlisted  man   ftl4 

Retired- 
Acting  as  fJovernment  witness — additional  not  authorized . . .  22Q 
Colonel  or  lieutenant  colonel  detailed  as  professor — compu- 
tation of  increased,  under  act  of  May  18^  1920   fi2 

For  age  while  holding  office  of  chief  of  a  branch   222 

Serving  as  aids — 

To  commander  of  I'nit^  States  forces  in  France   27n 

To  General  of  the  Armies  of  the  I  nited  States  subsequent  to 

June  4,  1920   28Q 

Schedule  of  pay   582 

Philippine  Militia  in  Federal  serxice — officers  of,  may  count  prior 

service  in  Philippine  Scouts  in  computing  longevity   307 

Army  Mine  Planter  Service — on  and  after  June  4^  1920.  enlist e<l  men  not 

entitled  to,  under  act  of  July  9^  1918,  except  during  current  enlistment.  33fi 
Coast  and  ( Jeodetic  Survey — 
Officers  of — 

Longevity — may  count  time  absent  on  leave  or  furlough  without 
pay   'im 

Longevity,  prior  service  in  Naval  Reserve  on  active  duty  to  be 

included  in  computing   Ifi9 

Coast  Guard — 

Ca<let  commissioned  after  graduation — when  pay  of  ensign  commences.  C36 
Enlisted  men — 

Change  in  grades — effect  of  saving  clause  in  act  of  May  18^  1920. .  76 

Continuous  service — 

Jlasis  for  computing   383 

Basis  for  computing  for  serWce  performed  before  and  after 

May  18,  1920   fifiQ 

Service  in  Coast  Guard  only  may  be  counted   44« 

Deduction  of,  for  navy  hospital  fund  not  authorized   361 

Effect  of  saving  clause  in  act  of  May  18,  1920,  where  ratings  are 
required  to  be  changed   460 

Forfeiture  of,  when  absent  from  duty  due  to  misconduct   3.'>9 

G.  O.  No.  34— 

Hasi.s  for  computing   383 

Service  in  the  Coast  Guard  only  may  be  counted   380 

When  second  period  of  enlistment  begins  on  or  after  Nov.  27, 

1906..   8Q1 

In  prison — when  entitled  to  $3  per  mouth   234 

On  ves,sels  operating  in  .Vlaskau  waters — pavment  of  one  fourth 

additional  for  detention  beyond  enlistment  not  authorized   625 

No.  1  surfmen,  wheelmen  and  surfmen — amount  of  increase  en- 
titled to,  under  act  of  May  18^  1920   fi2a 

Retired — 

Before  and  after  May  18,  1920,  basis  for  computing   49.*^ 

No  longer  payable  after  war  risk  compen.sation  is  accepted —  fiOfi 

On  and  after  May  liL  1920.  same  rates  aa  for  Navy   233 

Paid  at  Coast  GuanI  rate  not  also  entitled  to  H^^Iiilti  lieu  of 
allowances  authorized  for  Navy   67S 
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Pay — Continued. 

Coast  Guard — Continued. 

Enlisted  men — Continued.  Pafe. 
Wheelmen — additional  entitled  to,  for  period  Jan.  1  to  May  17. 

1920   m 

Officers  of — 

Deduction  of,  for  navy  hospital  fund  not  authorized   3fil 

Effect  of  saving  clause  in  acts  of  July  r,  1918,  and  May  18,  1920. . .  .'^97 

Forfeiture  of,  when  absent  from  duty  due  to  misconduct   3aii 

Retired — 

For  physical  disability  while  holding  temporary  rank   15fl 

On  and  after  May  18^  1920,  same  rates  as  for  Navy   233 

Shore  duty  in  Alaska.  . .  i   852 

Surf  men,  retired — 

Basis  for  computing   4fl2 

Entitled  to  allowances  for  rations,  tluthing,  quarters,  heat,  and 

light  after  30  years'  service   IQQfi 

Constructive  Service — 

Navy  officers — may  not  be  included  in  computing  retainer  pay  of 

members  of  Naval  Reserve  Force  upon  reenrollment   40R 

Enlistment  allowance  under  act  of  June  1. 1920.    {Sep  Gratuities.) 
Forfeiture  of — 

Army — enlisted  men — 

Acquitted  of  desertion  but  administratively  determined  absent 

without  leave   (ilS 

When  increase  provided  by  act  of  May  18^  1920,  to  be  included  in 

computing,  under  court-martial  sentence   63 

Coast  Guard — 

Enlisted  men — 

During  period  covered  by — entitled  to  prison  allowance  of 

f3  per  month   2M 

Personnel  subject  to,  when  absent  from  duty  tlue  to  misconduct . .  35a 
Marine  Corps — enlisted  men — granted  temporary  commi.ssions  or 

warrants  when  refund  authorized   SQ 

Navy — enlisted  men — 

Condoning  of  offense  of  desertion  does  not  authorize  refund   IC 

Granted    temporary   commissions  or  warrants — when  refund 

authorized   SQ 

Sentenced  to  life  imprisonment  by  order  of  court-martial   lOMl 

Retainer  pay,  Na\-al  Reserve  Force,  for  desertion  or  unauthorized 

absence   ZfiQ 

Increase  of — 

Army — enlisted  men — 

Act  of  May  18^  1920,  when  authorized  to  be  include<l  in  comput- 
ing forfeitures  of   63 

20  per  cent  under  act  of  May  18,  1920,  when  aviation-duty  pay 

included  in  computing   1012 

Army — flying  cadets — 

Not  entitled  to,  under  acts  of  May  18,  1920,  and  June  4,  1920   63 

Army  officers — 

Uolding  ratings  of  junior  military  aviator  and  military*  aviatci — 
computation  of,  under  act  May  18,  1920   62 
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Pay — Continued. 

Increase  of — Continued. 

Army  officers — Continued.  Page. 
Promoted  by  seniority  to  fill  a  ^'acancy — computation  of,  under 

act  May  18,  1920   62 

Retired  colonel  or  lieutenant  colonel  detailed  as  professor — com- 
putation of,  under  act  of  May  1^  1920   fi2 

Coast  Guard — 

Enlisted  men — wheelmen  for  period  January  1  to  May  17»  1920...  839 
Officers  paid  on  basis  of  district  apportionment  not  entitled  to, 

under  act  of  May  18.  1920   332 

Insular  force — enlisted  men — rate  prescribed  by  act  of  May  18^  1920, 

applicable  to   352 

Navy — enlisted  men — 

Enlistment  period  expiring  after  May  18^  1920,  but  discharged 
prior  to  that  date — not  entitled  to  back  pay  under  act  of  that 

date   14fi 

,  In  Regular  Navy  January  1^  1920,  and  Naval  Reserve  Force  May 

18,  1920.  entitled  to,  after  December  31,  1919   Z113 

Reenlisting  on  May  18^  1920,  not  entitled  to,  prior  thereto  under 

act  of  that  date   13Q 

Under  act  of  May  18^  1920— back  pay  to  January  1^  1920,  authorized 

only  when  in  same  service  on  date  of  act   11 

Marine  Corps — 
Eulisted  men — 

Automatic  ally  passing  from  one  enlistment  period  of  three  years  to 
another  between  June  4  and  July     1920,  effect  of  saving  clause 

in  act  of  June  4,  1920    49Q 

Continuou8-8er\'ice  pay  not  authorized  after  July  L  1920   31 

EfTert  of  saving  clause  in  act  of  June  4,  1920   21 

Extra-duty  pay  subsequent  to  July  1^  1920,  not  authorized   SI 

Longevity,  prior  service  in  Army  and  Navy  to  be  counted  in  com- 

])uting.   17(1 

On  i)ersonal  affidavit  when  accounts  lost  or  not  returned  from  over- 
seas authorized   990 

Released  from  active  duty  without  formal  dis<  harge — not  entitled 

to,  thereafter   2M 

Retired — commissioned  during  war — when  entitled  to  pay  and 

allovrances  of  warrant  officers   inift 

Second  leader  of  band  entitled  to  longevity   550 

Secti(»n  1612,  R.  S.,  prescribing  rates  of,  not  repealed  by  act  of 

June  1  1920   Ifll 

Specialists — provision  in  a<  t  of  June  4^  1920,  applicable  to   31 

Officers  of — given  apjx)intment  in  Regular  Marine  Corps  after  tem- 
porary service — when  pay  commences   inno 

Marine  Corps  Re8er\'e — 
Retainer — 

After  July  1^  1920,  basc>d  on  rates  of  pay  for  enlisted  men  of  .Vrray 
under  act  of  June  4,  1920   122 

Effect  of  saving  clause  in  act  of  June  4,  1920,  on  amount  trans- 
ferred members  entitled  to   4fi2 

Retiu-ning  to  active  duty  one  month  after  passage  of  act  May  18^ 
1920,  basis  for  computing  ,  26 
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Pay — Continued. 
National  Guard- 
Drill—  Page. 
Additional  pay  for  specialipit  ratings  not  to  he  included  in  com- 
puting  39fi 

All  drills  attended  during  last  half  of  1920  to  be  counted  in  com- 
puting for  firpt  half   1025 

Band  and  mounted  sections  of  headquarters  company   953 

For  period  January  1  to  June  ML  1920,  when  payable   133, 2DQ 

Increases  in  pay  for  Army  under  act  May  18^  1920,  not  to  be  in- 
cluded in  computing   115 

Miist  attend  at  U-aHt  (K)  per  cent  of  drills  to  be  entitled  to   223 

New  rates  under  act  of  June  4^  1920,  operative  from  July  1,  1020-.  Ifi 
Pay  rolls  should  give  age,  number  of  drills  attended,  and  number 

of  drills  prescribed  each  month   1051 

Property  and  disbursing  officers   805. 9M 

Officers  and  enlisted  men  attending  8<hool8  of  instruction  not  entitled 

to,  during  leave  of  absence   222 

Officers- 
Entitled  to,  only  from  date  of  formal  recognition  by  War  Depart- 
ment  692 

In  attendance  at  Army  service  school  may  not  coimt  prior  State 

•  service  in  computing  longevity  pay   281 

Ser\'ing  on  committees — counting  of  prior  State  service  on  active 

list  for  longevity  pay  not  authori7,ed   2i5 

Naval  Militia  in  Federal  service — from  what  date  entitled  to   822 

Naval  Reserve  Force — 

Members  assigned  to  provisional  rank  as  officers  of  supply  corps-  not 

required  to  execute  bond  for  period  of  training   22a 

Members  holding  civilian  positions — limitations  on   21A 

Officers — relieved  from  active,  duty — when  active-duty  pay  termi- 
nates  592 

Retainer- 
Based  on  increases  provided  by  act  of  Ma^  18^  1920   126 

Effect  of  saving  clause  in  act  of  May  18^  1920,  on   d55 

Enlisted  men  not  on  active  duty  prior  to  May  18,  1920,  in<'reasc8 

authorized  from  that  date   224 

Forfeiture  for  desertion  or  imauthorized  absence  and  upon  return.  2fiQ 
Member  holding  confirmed  rank  reenrolled  in  provisional  rank- 
basis  for  computing   82 

Members  not  entitled  to  include  constructive  service  in  comput- 
ing increase  of,  upon  reenroUment   405 

Members  transferred  from  National  Naval  Volunteers  reenrolling 

in,  entitled  to  25  per  cent  increase  of   221 

Officers  not  entitled  to  compute,  on  increases  provided  by  act  of 

May  18,  1920   211 

Payment  authorized  while  holding  civilian  ^wsition   214 

Withheld  and  credited  to  ai>propriation  for  organization  is  not 
available  beyond  fiscal  year   ft 

Navy— 

Enlistetl  men- 
Deserter  upon  return  to  duty  entitled  to,  from  return  to  discharge 
if  not  forfeited  by  court-martial   541 
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Pay — Continued. 

Navy — Contimed. 

£nli«tc>(l  men — Continued.  Pait». 

Enlistment  period  expirinpr  after  May  18^  1920.  but  diecharped 
prior  to  that  date— not  entitled  to  back  pay  under  act  of  that 
date   14fi 

Forfeiture  for  desertion — condoning  of  offense  does  not  authorize 
refund   4fi 

Honorable  discharge  under  act  of  July  H,  1919,  before  expiration 
of  four-year  period  entitles  to  under  G.  O.  No.      in  subsequent 
enlistmenta   814 

In  Regular  Navy  January  1^  1920,  and  in  Naval  Reeerve  Force 
May  18^  1920,  cntitletl  to  increasc<l  pay  after  Pecember  31^  1919.  TPS 

Insular  force  -rates  of  pay  prescribed  by  act  of  May  18^  1920,  ap- 
plicable to   352 

Japanese  not  entitled  to  under  G.  0.  No.  il   770 

Medals,  pijis,  and  bars  granted  while  in  insular  force — entille<l  to 
additional,  upon  transfer  to  Regular  Navy   4fi8 

Not  entitled  to  credit  prior  service  in  Marine  Cor|ia  in  computing 

continuous-service,  and  additional,  under  G.  O.  No.  34   &i5 

Not  entitled  to  $2  per  month  for  medal  of  honor  awarded  prior  to 
February  4^  1919   292 

Reenlistlug  after  expiration  of  perio<I  of  enrollment  in  Naval 
Reserve  Force  .served  in  R^ular  Navy — not  entitled  to  addi- 
tional pay  for  continuous  service  and  under  (J.  0.  No.  M   695 

Reenlisting  on  May  18,  1920,  not  entitled  to  increased,  prior  thereto 
under  act  of  tliat  date   LiQ 

Restored  to  duty  on  probation — entitled  to,  imtil  actually  recon- 

fined  in  naval  prison   596 

Retired — when  war  increase,  under  act  of  July  11^  1919,  included 
in  computing   481 

Sentenced  to  life  imprisonment  by  court-martial — when  pay 
ceases  

Ship's  tailor  and  helper,  detailed  as— when  entitled  to  additional.  148 

Tran.sferred  from  Naval  Reserve  Force  during  an  enrollment  en- 
tered ijito  8ubse<iuent  to  July  IL  1919,  not  entitled  to  coutinuous- 
servico,  or  under  G.  0.  34   843, 1Q23 

"Unit  of  service  is  four  years  in  computing  continuous-service,  and 

under  G.  O.  34   210^  5Q& 

Mates- -amount  entitled  to  under  act  of  May  18,  1920   175 

Nurse  Corps  (female) — 

Foreign  8er\n(re  —when  authorized   906 

Temporarily  assigned  as  chief  nurse  not  entitled  to  additional   952 

Officers  of — 

Constructive  serWce  may  not  be  inclutled  in  computing  retainer 
pay  of  members  of  Naval  Reserve  Force  upon  rcenrollment   4<v; 

Foreign  shore  duty — not  entitled  to.  for  period  spent  in  United 
States  while  traveling  from  one  station  to  another   499 

Higher  retired  rank  payable  from  date  of  President's  approval   512 

LongcN^ty — 

Serv  ice  as  midshipman  at  Naval  \ catlemy  may  not  be  coimted .  9R5 
When  service  as  contract  surgeon  in  .\rmy  may  be  included..  44.«< 
Rear  admirals  given  permanent  appointment  after  temporary  one.  4:^4 
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Pay — Continued. 

Navy — Continued. 

Officers  of — Continued. 

Retired—  Page. 
Assigned  to  active  duty— amount  entitled  to.  before  and  after 

March  3^  1021,  termination  of  war   lQ3fi 

Engineer  Corpe  —not  entitled  to  relative  rank  of  commodore..  458 
Promotion  on  a<'tive  duty  does  not  affect  standard  or  condi- 
tion on  which  ofTiccrs  were  retire<l   28 

Temix>rarily  on  shore  while  on  sea  duty — when  entitled  to  sea- 
duty   222 

Pay  clerks  -  retired  - 

Uawis  for  computing  on  active  service  both  before  and  after  retire- 
ment  4M 

Pay  for  active  service  under  act  of  .Vpril  10,  1918   1^ 

Philippine  Militia- 
Officers  of — 

Holding  higher  grades  than  authori/.cd  for  Philippine  Scouts — 

basis  for  computing   88 

On  duty  in  Philippine  Islands  not  entitled  to  additional,  for  for- 
eign service   88 

Philippine  National  (luard  or  Militia- 
Officers  of,  may  count  prior  service  in  Philippine  Scouts  in  computing 

longevity   307 

Public  Health  Service — 
Officers  of — 

Detailed  to  Federal  Board  for  Vocational  Education — appropria- 
tions for  Bureau  of  War  Risk  Insurance  not  available  for  ^  142 

Longe\ity — service  in  Army,  Xavy,  Marine  Corpe,  and  Coast 
Guanl  to  be  included   52 

Service  in  Na\^'  prior  to  May  IS,  1920,  does  not  entitle  tlxem  to 
back  pay  under  act  of  that  date   11 

Retainer  - 

Marino  (^orps  Reserve- 
After  July  Ij  1920,  based  on  Army  rates  of  pay  under  act  June  4^ 

1920   122 

Effect  of  saving  clause  in  act  of  June  4,  1920,  of  transferred  mem- 
bers  4fi2 

Returning  to  active  duty  one  mouth  after  passage  of  act  May  18. 

1920   2fi 

Kaval  Reserve  Force — 

Basetl  on  increases  provided  by  act  May  18,  1920   126 

Constructive  service  in  Navy  may  not  be  included  in  computing 

increased,  upon  reenrollment   405 

Effect  of  saving  clause  in  act  of  May  IS,  1920   455 

Enlisted  men  not  on  active  duty  prior  to  May  18^  1920,  increase 

authorized  from  that  date   224. 

Forfeiture  for  desertion  and  unauthorized  absence   7flO 

Member  holding  confirmed  rank  reeuroUing  in  provisional  rank. .  82 
Officers  not  entitled  to  compute,  on  increases  provided  by  act  of 

May  18^  1920   224 

Pa>'ment  authorized  while  holding  civilian  position   214 

Tran-sferred  from  National  Naval  Volunteers  reenrolUug  in,  en- 
titled to  25  per  cent  increase  of   221 
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Pay — Continued. 

Retainer — Cantinued. 

Naval  Reserve  Force — Tontinued.  Tmge, 
Withheld  and  credited  to  appropriation  for  organization — not 
available  beyond  fiscal  year   & 

Retired — 
Army — 

Enlisted  men — 

Additional,  as  specialists  not  to  be  included  in  computing. .  2Q2 
Called  to  active  duty — rate  entitled  to,  under  act  of  June  4^ 

1920    422 

CommisHioned  during  World  War — when  entitled  to  pay  and 

allowances  of  warrant  officer   filS 

Rate  subsequent  to  July  L  1920   422 

Officers  of — 

Colonel  or  lieutenant  colonel  detailed  as  professor — computa- 
tion of  increase  under  act  May  18^  1920   fi2 

For  age  while  holding  office  of  chief  of  a  branch   22Z 

\Mien  receiWng  may  not  be  paid  additional,  for  services  as 

Government  witness   22Q 

Coast  Giiard — 

Enlisted  men — 

Before  and  after  May  18^  1920,  basis  for  computing   433 

No  longer  payable  after  war  risk  compensation  accepted   6Qfi 

Paid  at  Coast  Guard  rate  not  also  entitled  to  $15.75  in  lieu  of 

allowances  authorized  for  Navy   678 

Officers — for  physical  disability  while  holding  temporary  rank — 

*  basis  for  computing   1^ 

On  and  after  May  18^  1920,  same  rates  as  for  Navy   233 

Surfmen — 

Basis  for  computing   492 

Entitled  to  allowances  for  rations,  clothing,  quarters,  heat 

and  light  after  30  years  service   JLQQfi 

Marine  Corps — 
Enlisted  men — 

Commissioned  during  war — when  entitled  to  pay  and  allow- 
ances of  warrant  oflicers   IQIQ 

Navy — 

Enlisted  men — when  war  increase  under  act  of  July  llj  1919, 

included  in  computing   4R1 

Officers  of — 

Assignetl  to  active  duty — amount  entitled  to  before  and  after 
March  3^  1921,  termination  of  war   lOafi 

Engineer  Corps — not  entitled  to  relative  rank  of  commodore..  4?iR 

Higher  rank  on  retirement  effective  only  from  date  of  Presi- 
dent's approval   51  g 

Promotion  on  active  duty  does  not  affect  standard  or  condi- 
tion on  which  retired   78 

Pay  clerks — 

Basis  for  computing  on  active  service  both  before  and  after 

retirement   464 

Under  act  of  April  10,  1918   123 

Sea  duty.    {See  Pay— -additional.) 
Pay  clerks.    {See  ^&vy.) 
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Payments: 

Advance—  Pag». 
Funds  of  Emergency  Fleet  Corporation  to  marine  insurance  corpora- 
tion prohibited  a^   311 

Telephone  service — prohibited   8Si 

To  cover  charge  for  bapgage  tran.sfer  not  authorized   731 

Tuition  of  Army  officers  detailed  to  educational  institutions  pro- 
hibited  203 

Compromise — when  Secretary'  of  Treasury  authorized  to  accept   831 

Withholding — after  completion  of  contract,  acceptance  and  issuing  check — 

not  authorized   5fi& 

Pensions: 

Retirement  of  ci\'il  service  employeee — 

Basic  salary,  pay.  or  compensation,  what  constitutes   152 

Dedication  not  to  be  made  during  probationary  period   41ft 

Departments  not  to  determine  annuity   152 

Deposits  and  redoposits  by  reinstated  employees   fi23 

Filling  vacancies  caused  by,  from  lump  sum  appropriations,  limita- 
tions on  compensation   1S3. 

Geological  Survey  employees  paid  by  State,  procedure  in  making  ' 

deductions   5ft 

Given  temporary  appointment  for  purpose  of  qualif>ing  for  position — 

deductions  from  compensation  authorized   948 

Intere.-<t  on  account  of  employees  after  retirement  and  before  death   322 

Interest  on  detluctions  for  year  in  which  made  authorized — exceptions.  686 
Librar>-  of  Congress,  rules  for  determining  status  of  employees  same  as 

for  executive  departments   145 

Paid  from  Indian  tribal  funds,  manner  of  making  transfer  of  deduc- 
tions to  retirement  fund   173 

Panama  Canal,  leaves  of  absence,  basis  for  making  deductions   IflQ 

Pending  determination  of  status  by  Civil  Service  Commission  deduc- 
tions from  compensation  should  be  made   114 

Reemployment  is  prohibite<l   524 

Refunds  upon  separation  from  service  to  be  based  on  service  records 

kept  by  Civil  Service  Commission   fififi 

Service  rei-ords  of  employees  paid  on  daily,  hourly,  or  piecework 

1)0818  to  show  amount  of  yearly  deductions   fiXfi 

Stating  accounts  and  comj)Utation  of  interest   249 

Temporary  reemployment  when  not  certified  for  retention  prohibited. 
Retirement  of  school  teachers.  District  of  Columbia — must  have  been  in 

pay  status  during  June,  1910.  or  since  that  time   342 

Refund  by  war-risk  insurance  beneficiary  rec  eiving  only  excess  over  disa 

bility  comiM'nsation  not  recjuired   547 

Widow  of  Civil  War  soldier  not  entitled  to,  and  also  war-risk  compensation 

for  same  period  of  time   8fi3 

Personal  injuries.    (See  generally  Employees'  Comi^ensation  Commission.) 
Personal  representatives.    {See  War  Risk  Insurance,  Bureau  of.) 
Personal  services: 

At  seat  of  government — Chemical  Warfare  Service  of  the  Army  subject  to 

restrictions   fi4i 

Federal  Power  Commission — 

In  connection  with  water  supply  for  District  of  Columbia— when 
employment  authorized   155 
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Personal  services — Continued. 

Federal  Power  Commission — Continued.  Pai;*. 

Limitations  in  re  employment  of   2Z 

Personnel  of  War,  Interior,  and  Agriculture  Departments  may  be  in- 
creased to  perform  work  of   245 

Paid  from  lump-sum  appropriations — filling  vacanies  caused  by  retirement — 

limitations  on  compensation   IS^ 

Philippine  Islands. 

Not  a  part  of  I'nitod  States  within  meaning  of  act  autliorizing  purchase  of 

silver   58 

Philippine  Militia: 
Officers  of — 

Called  into  Federal  ser\'ice  not  entitled  to  additional  pay  for  foreign 

service  while  on  duty  in  Philippine  Islands   SS 

May  count  prior  service  in  Philippine  S<:outa  in  computing  Iqpgevity 

pay  -   3QZ 

May  hold  higher  grades  than  authorized  for  Philipj)ine  fv  outs — liasis 

of  pay   8& 

Organized  units  not  limited  to  same  as  Philippine  Scouts   88 

Philippine  Scouts:  , 

Organization-Establishment  of  Reserve — change  in  enlistment  periods..  88 
Service  in,  may  lie  counted  by  officers  of  the  Army  in  computing  longevity 

pay   301 

Physicians: 

Undergoing  phj-sical  examination  for  disability  compensation  under  war 

risk  insurance  act  not  entitled  to  reimbursement  for  lose  of  income  

Pieceworkers: 

Census  Office — entitled  to  leave  with  pay  while  on  duty  with  National 

Guard   35Q 

Engraving  and  Printing,  Bureau  of — leaves  of  alisence — basis  for  com- 

puting.!   Ifi2 

Police.    (See  District  of  Columbia — Metropolitan  Police.) 
Porto  Rico: 

Internal  revenue  taxes  may  be  deposited  directly  to  credit  of  treasurer  of. .  5Q 
Post  allowances.    (See  Consular  Service.) 
Poet  Office  Department: 

Assignment  of  fourth-claae  post  oflBces  to  a  higher  class — proper  procedure 
under  act  of  June  5^  1920    22 

Availability  of  appropriation  for  temporary  clerks  for  payment  of  1920 
indemnity  claims  Ijeyond  fiscal  year   lOfi.'* 

Clerks  may  l)e  employed  by,  regardless  of  disability  com|)ensation  re- 
ceived from  Bureau  of  War  Risk  Insurance   7fi-> 

Envelopes,  purchase  for  clerks.  United  States  courts   212 

Foremen  and  stenographers  at  first-claas  offices,  employment  of   ^o.i 

Leave  of  alisence — 

After  first  year  not  limited  to  monthly  accruals   fif^ 

15  daj-s  annual  leave — ^how  credited  and  when  authorized   \(HV^ 

Sick- 
Inclusive  of  Sundays  and  holiday's   1004 

Railway  postal  clerks   7:^) 

Mail,  trans ix>rtat ion  of — increased  compensation  to  short-lino  railroat^   135 

Postmasters,  compensation  of — allowances  for  money  ortlor  and  sj>ecial 

(l(;Iivery  buHiness  form  no  basis  on  which  percentage  increase  is  l)ased . .  S*M) 
Postal  employees — compensatory  time  for  Sunday  and  holiday  work   Ill 
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Poet  OdScG  Department — Continued. 

Promotion  of  employees —  pag«. 

Credit  for  military  8er\'ice  in  determining  promotion   8fiZ 

Credit  for  substitute  service  prior  to  military  service   952 

Right  to,  becomes  vested  and  can  not  l)e  defeated  by  delay  or  miscal- 
culation   IQfiS 

Railway  postal  clerk — 

Assistant  chief  clerk  may  not  be  promoted  to  chief  clerk,  but  clerks, 

grades  6  and  5^  may   823. 

I^eave  of  absence  for  sickness   23(1 

Traveling  exf)enscs  while  on  duty   1060 

Retirement  of  employees — what  constitutes  basic  pay   152 

Substitute  letter  carriers  in  City  Delivery  Service — manner  of  crediting 

length  of  serxice  when  regularly  appointed   IQ 

Supervisory  offi<  ial8 — 

Restrictions  on  promotion  of   S73, 92S 

Special  clerks  at  first-class  offices  are  not,  within  meaning  of  art  grant- 
ing increased  compensation   29fi 

Power  Commission,  Federal.    (See  Federal  Power  Commission.) 

Premiums.    (See  generally  Bonds.) 

Printing: 


Court  records  in  cross  appeals  only  partly  for  Government  need  not  be  done 


at  Government  Printing  Office   H42 

Envelopes  for  clerks,  United  States  courts   212 

Surplus  materials  transferred  to  Government  Printing  Oflxce — wrapping 

paper  included — payment  not  required   97S 

Prisoners: 

Coast  Guard — 

Entitled  to  same  allowances  as  naval  prisoners  

|3  per  month  authori/.ed  only  when  in  nonpay  status  

Convicted  for  short  terms  and  c  ommitted  to  county  or  State  jails — United 

States  marshals  entitled  to  reimbursement  for  transportation   224 

Discharge  gratuity — District  of  Columbia  prisoners  discharged  (iirectly 

from  St.  Elizabeths  Hospital  entitled  to  '.   fifiS 

Medical  treatment — custody  of  prohiiution  officers  and  marshals  proper 

appropriations  available   aH 

Trans |)ortation  of — sheriff  may  Ik*  reimbursed  cmt  of,  when  marshal  not 

available   5gS 

Private  property.    {See  Property,  private.) 
Pro<  eed8  of  sales.    (See  Sales. ) 

Prohibition,  enforcement  of  national.    {See  Internal  Revenue,  Bureau  of.) 
Property : 
Private — 

Damaged  as  result  of  river  and  harbor  work — wet  of  June  5,  1920,  not 

retroactive   Rift 

Damaged  by  Army — 

Act  of  June  5^  1920,  spo<'ially  applicable  to  small  claims   407 

Civilian  employees  of  Army  or  War  Department  not  entitled  to 

reimbursement   6fifl 

Civilian  employees  Bubje<  t  to  l()5th  Article  of  War   257 

During  Federal  control  of  railroads — Settlement  between  War 
Department  and  Railroad  Administration  limited  to  trans- 
portation stfrvice   940 

59903"— 21— VOL  21  21 
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Property — Continued. 
Private — Conti  n  ued . 

Damaged  by  Army — Continued.  Puga. 
Fault  or  negligence  by  Army  personnel  not  a  factor  in  settling 

claims   Ifil 

Where  or  by  what  caused — when  neceflaary  to  consider  in  settling 

claims   4QI 

Gold  coin  seized  and  paid  into  Treasury  under  espionage  act — not 

returnable  or  repayable   SS7 

Inhabitants  of  Europe — damaged  by  men  in  naval  service — act  of 

July     1918,  controlling  in  settlement   365 

Leased  by  Government — damages  cansed  by  fire  resulting  from  work 
of  dangerous  character — test  to  be  applied  in  determining  negligence 

of  Government   252 

Lost  in  the  military  service — 

Act  of  March  4^  1921,  does  not  limit  jurisdiction  of  accounting 

oflBcers  on  claims  arising  prior  to  April  6^  1917   900 

Act  of  March  ±,  1921,  gives  Se<Tetary  of  War  absolute  jurisdiction 

on  claims  arising  since  April  5^  1917   818 

Baggage  during  period  of  Federal  control   921 

Claims  disallowed  under  act  of  July  9^  1918,  may  be  filed  under 

act  of  March  4^  1921   822 

Iland  baggage  of  officer  lost  while  in  his  custody — reimburse- 
ment not  authorized   ifiS 

Limitations  on  jurisdiction  of  Secretar>'  of  War  under  act  of 

March  4,  1921   9fi4  . 

Naval  Reserve  Force  may  be  reimbursed  in  kind  after  release 

from  active  duty   fllS 

Reimbursement  in  cash  not  authorized  for  articles  usually  issued 

in  Ber\ice   fl28 

WTien  accounting  officers  authorized  to  allow  credit  in  accounts 

of  disbursing  officers   9fi7 

Roads'damaged  by  Government — when  reimbursement  authorized   237 

Public- 
Liquor  seized  by  Government  is,  within  meaning  of  act  authorizing 

War  Department  to  loan  arms  and  ammunition  for  protection  of   504 

Sale- 
Auction — res])onsibility  for  Iosr  occurring  after  time  sjjecified  for 

removal   fi-SI 

Traveling  expenses  and  per  diem  of  agenta  pa\  able  from  expenses 

bf  sale   622 

Property  officers: 

National  Guard — basis  of  pay   Kn.^ 

Proxy  signatures.    (See  Signatures.) 
Public  buildings: 
Fuel- 
Excess  cost  over  contract  price  purchased  in  open  market  chargeable 

to  contractor   119 

From  Government  fuel  yards  to  private  contractor  supplying  steam — 

not  authorized   2*>fi 

Purchase  in  advance  of  availability  of  appropriations   87» 

Government  hotels  are,  in  re  gas  and  water  supply.   1^ 
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Public  buildineis — Continued.  * 
Relief  of  contractors  due  to  war  conditions —  Pag«. 

Loes  due  to  deferred  pay  men  te  not  reimbursable   114 

Ijobb  of  credit  and  good  will  not  reimbursable   Ill 

Prior  to  final  completion — when  reimbursement  authorized   Ififi 

Subcontracts— effect  of  statutory  limitations  on  contracts  of   387 

Public  buildings  and  grounds: 

Army  officer  in  charge  of — reduced  in  rank — does  not  lose  right  to  pay 

and  emoluments  of  higher  grade   fi 

Publications: 

Advertising.    (See  Advertising.) 
Public  Health  Service: 

"Administrative  Assistant"  is  new  name  for  pharmacists   74.'^ 

Coast  (jtiard  entitled  to  medical  treatment  from   523 

Deduction  of  freight  by  contractor  furnishing  supplies  to  field  service 

under  General  Supply  Schedules   4fift 

Funeral  expenses  of  discharged  soldier — when  ap])ropriation8  for,  avail- 
able  Z3& 

Hospital  exchange  not  authorized   1061 

Medical  treatment — 

Coast  Guard — on  vessels  in  foreign  ports — manner  of  paying   filD 

War  risk  insurance  beneficiaries — 

Private  patient  in  hospital  under  contract  with,  when  reim- 
bursement authorized   8M 

Officert  of— 

Assigned  to  Federal  Board  for  Vocational  Education — appropriation  for 

Bureau  of  War  Risk  insurance  not  available  for  payment  of  salaries. .  5 
Detailed  to  Federal  Board  for  Vocational  Education — appropriations 

for  Bureau  of  War  Risk  Insurance  not  available  to  pay  salaries   142 

Longevity  pay — entitled  to  credit  for  service  in  other  branches   52 

SerNice  in  Navy  prior  to  May  8^  1920,  does  not  entitle  them  to  back 

pay  under  act  of  that  date   11 

Origin  and  development  of   745 

Pay  and  allowances  may  be  fixed  by  regulation  to  include  longevity 
increase  of  pay,  and  commutation  of  quarters,  sulisistence  and  laudry . .     74 R 

Personnel  not  entitled  to  Ififi  bonus   153 

Pharmacists — longevity  increase  of  pay  authorized   216 

Quarters,  commutation  of — when  authorized  for  officers  8er\ing  on  active 

duty   3fi2 

Surgeons,  acting  assistant — to  furnish  X-ray  services  free  to  beneficiaries 

of  Employees'  Compensation  Commission   545 

Time  recording  clocks — purchase  for  field  service  not  prohibited   546 

Transportation  of  household  goods  of  officers  of  Supervising  Architect's 

office  detailed  to   244 

War  risk  insurance  beneficiaries  dying  while  in  care  of — funeral  expenses 

authorized   fiOQ 

Public  moneys: 

Funds  of  Emergency  Fleet  Corporation  are,  and  subject  to  statutory 
restrictions  and  audit  requirement^.-^   311 

Liability  of  officers  for  safekeeping — executive  action  alone  insufficient 
to  release   328 

Loss  of — naval  disbursing  officer — entitled  to  credit  upon  certificate  by 
Secretary  of  Navy  that  loss  occurred  in  line  of  duty  and  without  fault 
or  negligence  of  officer   lOfifi 
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Public  moneys — Continued.  Pagi. 
Requiidtionfl  for — War  Department — chief  of  finance  authorized  to  sign 

but  may  not  delegate  power   256 

Responsibility  of  diabursing  officers — act  of  July  Hj  1919,  affording  relief 

for  lost  funds  not  applicable  to  unlawful  ])aymentfl   228 

Public  utilitiee: 
Gaa— 

Government  hotels — how  furnished   IS3. 

Telephone  service — advance  payment  for,  prohibite<l  

Water- 
Basis  for  payment  when  meters  fail  to  register   8QQ 

Government  hotels — how  furnished   Iffl 

Payment  should  be  made  by  consolidated  meter  reading   Zffii 

Rates  for  Government  may  be  less  than,  but  not  in  excocs  of,  rates  for 

general  public   Zfi2 

Punctuation.    {See  Statutes,  construction  of.) 
Purchases: 

Aeronautical  engines  for  Army — advertising  for  bids  not  required   1QQ2 

Clocks,  time-recording — for  field  service  outside  of  \Vashingtr>n  not  pro- 
hibited  Mfi 

Courts,  United  States — when  amount  does  not  exceed  |25  advertising 

not  necessary   113. 

Eyeglasses — for  firemen — authorized   5fil 

From  contingent  fund — prior  written  authority  by  head  of  department 

required   S9 

Fuel  for  heating  Government  building — excess  cost  over  contract  price 

purchased  in  open  market  chargeable  to  contractor   UB. 

Furniture — without  formal  contract — accounting  officers  not  autliorized 

to  settle  on  basis  of  reasonable  \'alue   9 Hi 

Gasoline  and  oil  for  private  automobile  used  on  official  bueinoss — author- 
ized   3Q& 

Lawnmowers  for  Panama  Canal — desire  to  reduce  variety  of  repair  parts 

not  sufficient  to  eliminate  advertising  for  bids   896 

Motorcycles — constnicted  for  freight-carrying  are  not  within  prohibition 

against  purchase  of  passenger-carrying  vehicles   lOlfi 

Property  for  National  School  of  Domestic  Art  and  Science-  rent  pending 

sale   1054 

Real  estate — for  militarj*  purposes  prohibite<l  by  act  of  July  H,  1919   5fi4 

Reclamation  fund — property  Mrith  liens  on  cre<lit  when  authorized   B62 

Silver — Alaska  is  a  part  of  the  United  States  within  meaning  of  act  of 

April  28^  1918,  but  Philippine  Islands  are  not   S8 

Supplies  for  offices  of  clerks,  I'nited  States  courts   Z12 

Typewriting  machines- 
Conditions  precedent  to  availability  of  appropriations  for   gll 

Cost  of  transportation  to  field  office  is  not  part  of  pri<'e  within  act  of 

May  29,  1920   fifi 

Elliott-Fisher  bookkeeping  machine  is  a,  within  act  of  May  29^  1920. . .  fiOQ 

From  surplus  stock  of  General  Supply  Committee  required   56 

Reclamation  fund  subject  to  same  restrictions  as  other  appropriations. .  590 
United  States  Shipping  Bonrd  Emergency  Fleet  Corporation  subject 
to  reatrictiuus  in  re   14Q 
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Q. 

Quartermastor  rorps.    (See  Army.) 

Quarters:  p«g«. 
Army  field  clerks — commuted  value  of,  fumiahed  in  kind  to  be  included 

in  determining  right  to  S240  bonuB   1Q5Q 

Commutation  of 

Army  Mine  Planter  Service — warrant  officers — when  entitled  to   fi2fi 

Army  oflif-ers —  , 

Continuing  to  occupy  buildings  on  military-  reeer^'ation  sold  to 

private  party  authorized   fill 

Army  Xurse  Corps  (female)  not  entitled  to   fiSQ 

For  de|)endentfl  — 

Naval  oflicers — between  detachment  from  duty  abroad  and  report- 
ing for  duty  in  United  States  not  entitled  to   1035 

Navy  Nurse  CV>rps  (female),  superintendent  of  nurses  and  chief 

nurses  822 

Public  Health  Service — 

May  be  included  in  allowances  of  employees  paid  from  lump  sums.  745 

When  authorized  for  officers  fler\ing  on  active  duty   afi2 

Hire  of— naval  ofTicers  on  sea  duty  at  headquarters  port — payment  certified 
by  8ec*retary  of  Navy  as  under  military  necessity — authorized   826 

R. 

Railroad  Administration: 

Leaves  of  absence  of  employees  who  are  members  of  Naval  Reeer\'e  Force. .  21A. 
Termination  of  Federal  control — 

Advances  by  Government  during  guaranty  period — 

Application  must  be  filed  prior  to  September     1920   501 

Payment  after  September  1^  1920,  authorized,  if  application  filed 

prior  thereto   331 

Payment  of  guaranties — 

Act  of  February  26^  1921,  stops  future  payments  under  paragraph 

(h),  section  203.  of  transportation  act   836 

Certificate  of  Interstate  Commerce  Commission  must  show  amount 

necessary  to  make  good  the  guaranty   441 

Only  one  payment  to  each  carrier  authorized   Ml 

Partial — when  authorized   264. 

Settlement  by  auditor  necessary  before  issuance  of  warrant   491 

What  constitutes  sufficient  certificate  by  Interstate  Commerce 

Commission   497 

Reimbursement  to  carriers  for  deficits  in  railway  operating  income....  384 
Railway  postal  clerks.    (See  Poet  Ofiice  Department. ) 
Rations: 

Additional  under  act  May  18,  1920— 

Date  effective   ;il 

Value  prior  and  subsequent  to  June  30^  1920,  Army   63 

Army — enlisted  men — chauffeurs,  Signal  Corps,  not  entitled  to  additional, 

under  act  of  June  £  1!>20   2QIi 

Coast  Artillery  Corps — firemen — not  entitled  to  additional  under  acts  of 

May  18,  1920.  and  June  1,  1920   195 

Coast  Guard— rate  under  act  of  May  IS^  1920   M 

Commutation  of — 

Marine  Band,  second  leader— value  of  original  and  additional  fixed...  I^5Q 
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Rations — Contin  ucd . 

Commutation  of — Continued. 

Nav>'  Nurse  Corpn  Tfemale) —  Pag«. 
liaswl  on  avemjje  coat  of  ration  in  kind  to  crew  of  hoepital  ship.  .  612 

On  duty  on  ha<?pital  shipa   i24 

Naval  officers — temporarily  on  shore  while  on  sea  duty  not  entitled  to.  222 
National  Guard — enlisted  men — traveling  to  and  from  schools  of  instruc- 
tion— entitled  to,  in  kind  or  (tommutation   fi53 

Navy — acting  assistant  surgeons  not  entitled  to,  while  on  sea  duty   234 

Real  estate: 

Purchase  of — restrictions  on,  for  Army  applies  to  lands  taken  by  Govern- 
ment before  aa  well  as  after  July  11^  1919   564 

Rear  admirals.    (See  Navy — officers  of.) 
Recess  appointments: 

After  expiration  of,  at  end  of  Senate  session  and  prior  to  signing  of  com- 
mission to  permanent  appointment,  appointee  not  entitled  to  salary   861 

Commissioners  of  Shipping  Board — 

Not  entitled  to  salary  until  confirmed  by  Senate   521 

Confirmation  and  not  permanent  appointment  removes  restrictions  in  re 

payment  of  salsuy  under  section  1761,  R.  S   853 

Mere  nomination  and  confirmation  of  permanent  appointee  without  sign- 
ing of  commission  does  not  terminate   861 

Termination  of  -no  salary  accrues  subsequent  to  end  of  Senate  session  and 

prior  to  reappointment   799 

Reclamation  Service: 

Advance  payments  of  operation  and  maintenance  charges  not  subject  to 

direct  expenditure  without  appropriation   842 

Purchase  of  property  from  reclamation  fund  on  credit  not  authorized   6fi2 

Typewriting  machines,  purchase  of,  from  reclamation  fund — subject  to 

same  restrictions  as  other  appropriations   5flQ 

Reenlistments.    {See  Army.) 
Refunds: 

Checks  paid  on  forged  indorsement — bank  not  entitled  to   562 

Courts-martial  checkages — enlisted  men  of  Navy  and  Marine  Corps  granted 

temporary  commissions  or  warranta — when  authorized   SQ 

Forfeitures  of  pay  of  enlisted  men  of  Navy  for  desertion — condoning  of 

offense  does  not  authorize   ifi 

Gold  coin  seized  under  espionage  act  not  returnable  or  repayable   552 

Internal  revenue  taxes — 

Appropriation  from  which  payable   2Q 

Interest  on  judgments  against  United  States  from  date  of  judgment  to 

its  payment  not  authorized   471 

Payment  of  judgments — appropriations  available  for  fiscal  year,  1921.  442 
When  certified  for  payment  are  not  to  be  credited  against  amounts 

thereafter  found  due   560 

Surplus  of  amounts  paid  by  Bureau  of  War  Risk  Insurance  to  St.  Eliza- 
beths Hospital   240 

War-risk  insurance — premiums  paid  by  persons  other  than  insured — when 

and  to  whom  authorized   Ifig 

Regulations: 

Effective  only  from  date  of  promulgation  (funeral  expenses.  Coast  Guard).  706 
Have  force  and  effect  of  law  (transportation  of  remains,  Army)   786 

Remains: 

TranqiKurtation  of.    {See  Tmuiportation— remaizia.) 
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Rents:  Page. 

Heating  premisee  occupied  by  Government — prevailing  custom  as  to  hours 

of  furnishing  may  be  accepted   4M 

Pending  negotiations  for  sale — authorized  where  terms  of  sale  so  provide. .  1054 
Repairs: 

Automobile  commandeered  by  collector  of  customs   Z&& 

Automobile  seized  by  prohibition  oflicer  and  placed  in  custody  of  mar- 
shal— not  authorized   58fi 

Hoepital  under  lease — obligation  by  Government  upon  vacating   2M 

Vessel  under  cost-plus  contract — caah  discounts  to  be  d^ucted  in  deter- 
mining cost  of  materials   1041 

Requests  for  transportation: 

Proper  form  of  completion  to  authorize  service   21d 


Requisitions  for  public  money.    (See  Public  moneys.)  • 
Retainer  pay.    {See  Pay — retainer.) 
Retirement: 
Army — 

Enlisted  mei^ 


Additional  pay  aa  specialists  not  to  be  included  in  computing  pay.  2S1 
Called  to  active  duty — rate  entitled  to  under  act  of  June  4^  1920..  422 
Commissioned  during  World  War — when  entitled  to  pay  and  allow- 
ances of  warrant  officer   £18 

Rate  subsequent  to  July  L  1920   422 

OflBcers  of — 

Acting  as  Government  witnessee — additional  compensation  not 

authorized   22S1 

Changing  stations  while  on  active  duty— entitled  to  transportation 

for  dependents   291 

Colonel  or  lieutenant  colonel  detailed  as  professor — computation 

of  increased  pay  under  act  of  May  18^  1920   fi2 

.    For  age  while  holding  office  of  chief  of  a  branch — ^rank  and  pay. . . .  22Z 
Not  entitled  to  transportation  for  dependents  when  called  to 

active  duty  or  when  relieved  therefrom   3&1 

Civil  ser\'ice  employees — 

Basic  salary,  pay  or  compensation — what  constitutes   152 

Deductions  not  to  be  made  during  probationary  period   415 

Departments  not  to  determine  annuity   152 

Deposits  and  redeposits  by  reinstated  employees   6^ 

Dying  after  retirement  but  before  amount  of  annuities  balances  or 
exceeds  account  in  retirement  fund — computation  of  interest  on 

remainder   2(27 

Filling  vacancies  caused  by,  from  lump-sum  appropriations— limita- 
tions on  compensation   Iffl 

Geological  Survey  employees  paid  by  State — procedure  in  making 

deductions   fifl 

Given  temporary  appointment  for  purpose  of  qualifying  for  position — 

deductions  from  compensation  authorized   946 

Interest  on  deductions  for  year  in  which  made  authorise— exceptions.  fiSfi 
Library  of  Congress — rules  for  determining  status  of  emplojrees  same  as 

for  executive  departments   14& 

Paid  from  Indian  tribal  funds— manner  of  making  transfer  of  deduc- 
tions to  retirement  fund   123 

Panama  Canal — leaves  of  absence — basis  for  making  deductions   190 
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Retirement — Continued. 

Civil  service  employees — Continued.  Ptje. 
Pending  determination  of  status  by  Civil  Service  Commission  deduc* 

tiona  from  compt-nsation  should  be  made   114 

Reemployment  is  prohibited   S2A. 

Refunds  upon  separation  from  8e^^'ice — basis  for  compiiting  is  service 

record  kept  by  Civil  Ser\nce  Commission   686 

Service  records  of  employees  paid  on  daily,  hourly,  or  pie<*ework  basis 

to  show  amount  of  yearly  deductions   ftSfi 

Stating  of  accounts  and  computation  of  interest   2^ 

Temporary  reemployment  when  not  certified  .for  retention  prohibited.  85& 
Coa-st  Guard — 

£nlisted  men — 

Before  and  after  May  18^  1920,  basis  for  computing   iflS 

Paid  at  Coast  Guard  rate  not  also  entitled  to  S15.75  in  lieu  of  allow- 
ances authorized  for  Navy   fiZft 

War  risk  compensation  pajTible  to,  only  when  status  on  retired 

•   list  is  renounced   606 

OflBcers— 

For  physical  disability  while  holding  temporan,-  rank — basis  for 

computing  pay   IM 

Pay  for  officers  and  men  on  and  after  May  18^  1920,  same  rates  as  for 

Navy   233 

Surfmen — 

Basis  for  computing  pay  of   4S2 

Entitled  to  allowances  in  lieu  of  rations,  clothing,  quarters,  heat 

and  light  after  3Q  years'  service   IQQfi 

Marine  Corps — 

Elnlisted  men  commissioned  during  war — when  entitled  to  pay  and 

allowances  of  warrant  officers   IQUk 

Navy — 

Enlisted  men — when  war  increase  under  act  of  July  11^  1919,  included 

in  computing  pay  of   ^Sl 

Officers  of — 

Assigned  to  active  duty — amount  of  pay  entitled  to  before  and 

after  March  3^  1921 ,  termination  of  war   1036 

Engineer  Corps — not  entitled  to  relative  rank  of  commodore   4FA 

Higher  rank  effective  only  from  date  of  President's  approval   512 

Promotion  while  on  active  duty  does  not  affect  standard  or  con- 
dition on  which  officers  were  retired   28 

Pay  clerks — 

Basis  for  computing  pay  on  active  service  both  before  and  after 

retirement   464 

Pay  for  active  service  under  act  of  April  10^  1918   IS 

School-teachers,  District  of  Columbia — must  have  been  in  pay  status  dur- 
ing June,  1919,  or  since  that  time   ;i42 

Returns  office.    {See  Interior,  Department  of.) 
Revenue  Cutter  Service.    {Sm  Coast  Guard.) 
Revised  Statutes: 

Omi'uion  in,  may  be  explained  by  original  Uw  2Z& 

Revision  of  accounts.    (See  Accounts.) 
Rewards: 

Apprehension  and  delivery  of  naval  deserters — not  claimed  until  after  dis- 
cbarge of  man  from  service — appropriation  chai^eable   4Z 
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Rewards — Continued.  Page. 

Apprehension  of  Army  deserters — attorney  of  deserter  not  entitled  to  re- 
ward when  surrender  results  from  his  advice   4fi2 

River  and  harbor  improvements: 

Private  property  damaged  by  accidents  resulting  from  prosecution  of   S15 

Roods: 

Enlisted  men  detailed  to  construction  of —  ' 

Proper  appropriation  availaltle  for  pa>'ment  of  extra  compensation...  1025 
When  entitled  to  same  comiwneation  sa*  civilians   632 

Private — damages  by  Government— when  reimbursement  authorized   2^ 

Rural  post  roads: 

Federal  aid — 

Enlisted  men  detailed  to  work  on — proper  appropriation  available  for 

payment  of  extra  pay   11125 

Payments  to  be  made  ordinarily  on  administrative  approval..   508 

8. 

St.  Elizabeths  HospiUl: 

Care  of  indigent  in.nane  of  District  of  Columbia — appropriation  available..  421 
District  of  Columbia  Federal  prisoners  discharged  from,  entitled  to  dis- 
charge gratuity   fifia 

Refunds  to  Bureau  of  War  Risk  Insurance  of  surplus  for  care  of  benefi- 
ciaries  24Q 

Secretary  of  Interior  authorized  to  increase  compensation  of  employees. . .  2^2 
Sales: 

Auction — responsibility  for  loss  occurring  after  time  specified  for  removal.  651 
Proceeds  of — 

Land  of  National  Guard — not  available  for  expenses  of  Army  officers, 
but  mileage  payable  from  rc>nilar  appropriations   11152 

Public  property — traveling  expenses  and  per  diem  of  agents  payable 

from   692 

Surplus  war  supplies — 

Proceeds  of — 

Available  for  cost  of  samples   484 

To  be  placed  in  general  fund."  of  Treasury   111Q3 

When  authorized  to  be  used  to  defray  expenses  of  subsequent 
sales  «   45Q 

Salvage: 

Judgments  for,  may  be  paid  into  court  registry   982 

Shipping  Board,  United  States— payable  from  **  Emergency  shipping  fund  "  982 
What  constitutes   645 

School-teachers.    {Ste  District  of  Columbia.) 

Sea-duty  pay.   {Su  Pay — additional.) 

Seamen: 

American — 

Discharged  for  injury  or  illness — limitations  on  right  to  maintenance. .  1B3 
Discharged  for  illness — services  of  attendant  to  United  States  author- 
ized  412 

Ix)fl8  or  wreck  of  a  vessel — what  constitutes   665 

Panama  Canal  Zone — shipped  from  point  at,  entitled  to  protection 

and  relief   184 

Settlement  of  claims  for  transportation — when  certificate  of  consular 

officer  to  be  referred  to  comptroller   bS& 

Shipwrecked,  who  had  shippetl  from  foreign  port,  may  be  returned  to 
United  SUtea   838 
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Seamen — Continued. 

Foreign  nationality —  Page. 
^^cdi(  al  treatment  in  case  of  discharj^e  in  foreign  port  not  authorized . .  668 

Return  to  United  States,  in  case  of  illness  not  authorized   ftl7 

Secretary  of  the  Na\'>': 

Authority  to  certify  paymenti"  made  by  disbursing  officers  under  military 

necessity   826 

Order  given  in  Europe — authority  questioned   10:^.^ 

Secretary  of  War: 

Dent  Act,  authority  under.    {See  Dent  Act.) 
Seized  gcwds: 

Internal  Revenue  Service — per  diem  of  appraisers.   fil9 

Selective  draft: 

Deserters — not  entitled  to  pay  and  allowances  from  date  of  return  to  mili- 

tar>'  control  nor  to  dothinp  upon  release  from  confinement   9Mi 

Termination  of  enlistments  by,  is  July  2^  1921   2fil 

Set-offs: 

Comptroller  may  not  waive  or  postiwne  collections  in  full  of  indebtedne« 
to  Umte<l  States  from  other  moneys  due  to  claimant  by  United  States. .  829 

(St:e  also  (V)ntnM'ts.) 
Settlement  contrac  ts.    (See  Contracts — termination.) 
Sharpshooters.    {See  Army,  enlisted  men.) 
Sheriff: 

May  be  reimbursed  cost  of  transporting  prisoner  when  no  marshal  available.  588 
Shipping  Board,  United  States: 
Commissioners — 

Appointed  prior  to  June  5^  1920,  may  be  paid  17.500  until  confumed 

under  act  of  June  5,  1920   521 

Appointed  under  act  June  5^  1920,  salaries  o£  $7.500  pax-able  to  five 

only — no  appropriation  for  more   521 

Emergency  Fleet  Corporation — 

Claims  against  Grain  ('orporation  to  be  settled  by  Auditor  for  State 

and  Other  Departments  -.  79S 

Construction  of  troop  transports — reimbursement  by  War  Department 

authorized   717 

Demurrage  for  delay  in  unloading  \essels  by  Navy  Department   232 

Funds  are  public  moneys  and  subject  to  statutory  restrictions  and 

audit  requirements   311 

Funds  may  not  be  advanced  to  marine  insurance  corporation   311 

Reimbursement  for  seized  enemy  vee8el8  lost  by  War  Department   715 

Typewriting  machines,  punhase  of — subject  to  restrictions  relative  to.  140 
Salvage — judgments  payable  from  "Emergency  shipping  fund"  may  be 

paid  into  court  registry   882 

Shipwrecked  seamen.    {See  Seamen — American.) 

Ship's  tailor.    {See  Navy — enlisted  men.) 

Sick  leave.   {See  Leaves  of  absence — postal  employees.) 

Signal  Corps.   {Su  Army.) 

Signatures: 

Proxy— contracts  for  ordnance  material  not  authorized  in  future   525 

Rubber  stamp — ^not  sufficient  to  certif>'  vouchers  for  payment  of  claims  for 

loss  of  private  property  in  naval  service   920 

Silver,  purcha.<*e  of: 

Alaska  a  part  of  the  United  States   SB 

Philippine  Islands  not  a  part  of  United  States  tt 


J  Google 


GENERAL  INDEX. 


1161 


Six  months'  death  gratuity.   (See  GratuitieB.) 
Sixty  dollar  bonus.    (See  Gratuities. ) 

Soldiers'  Home,  United  States:  Tatsm. 
Entitled  to  credit  for  fines,  forfeitures,  etc.,  of  all  soldiers  on  rolls  of  Regu- 
lar Army  since  April  6^  1917   fiSl 

Specialists: 

Army — enlisted  men.    {See  Pay,  additional.) 
Standards,  Bureau  of: 

War  Department  appropriations  transferred  to,  limitations  of  availability. . 
State  Department: 

Consular  Service.    {See  Consular  Service.) 

Court  for  China.    (Su  ('ourt  for  China.) 

Seamen,  American.    (See  Seamen.  ) 

War  Trade  Board  Sei'tion — tnuie  licenses  with  enemy  countries— effect 

on  war  risk  allotments  and  allowances  

State  jails.    (See  Jails,  State.) 

State,  War,  and  Navy  Department  Buildings: 

Fuel  from  Government  fuel  yards  to  private  contractors  supplying  steam 

to,  not  authorized   226 

Statutes: 

Construction  of — 

Ommission  in  RoNased  Statutes  may  be  explained  by  original  law   228 

Punctuation  as  affecting   122 

Term  "authorized  to  be  appropriated"  does  not  make  appropriation 
but  only  authorizes  future  one   82^ 

Steamboat-Inspection  Service.    (See  Commerce,  Department  of.) 

Storage: 

Automobile,  private,  used  on  official  biisiness — authorized   3Qfi 

Stenographers.    (See  Post  Office  Department — foremen  and  stenographers.) 

"Stragglers."    (Sm  Words  and  phrases.) 

Subsistence: 

Attorney,  or  assistant.  United  States,  aasisiting  in  murder  trial  in  State 

court — may  be  paid  per  diem  in  lieu  of   1019 

Clerks,  United  States  circuit  courts  of  appeals — limited  to  |5  per  day   Zflfi 

Escort  of  deceased  trainee  of  Vo<.ational  Education  Board — authorized   55fi 

Forest  rangers  may  be  allowed  fixed  pack  trip  per  diem  smd  actual  expenses 

for  portions  of  same  day   fifij 

Generally  not  allowable  on  per  diem  and  actual  expense  basis  for  same  day.  692 
Navy — officer  of — travel  by  Govermnent  auto  not  service  under  "unusual 

conditions" — not  reimbursable  for  maintenance   52Z 

Per  diem  in  lieu  of — 

At  home  of  employee — when  authorized   fiSl 

Civilian  employee  Quartermaster  Corps  in  Europe — not  decided   lfl?a 

Field  employees  of  General  Land  Office  may  be  paid  when  detailed  to 

Washington   582 

Indian  field  service — after  first  6Q  days  at  temporary  station  not  author- 
ized  439 

Temporary  duty— War  Department— after  first  30  days-  regulations 

and  not  orders  govern   «1B 

Travel  within  limits  of  New  York  City — authorized   556 

Public  Health  Service — may  be  included  in  allowances  of  employees  paid 

from  lump  sums   745 

Seamen  of  foreign  nationality  discharged  for  injury  or  illness  in  foreign 
port  not  entitled  to   fia& 
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Subsistancc — Continued.  p»i[«. 

Temporary  dnty    after  first  311  days — rcjETtilations  and  not  orders  govern   Slfi 

Vocational  lC<lucalion,  Federal  iioard  for — board  and  lodging  in  kind — 
when  authorized   B82 

WitnesH,  expert  employed  for  particular  ca«e  limited  to  J5  per  day   8QZ 

Sul>etilule  letter  carriers.    (See  Poet  Office  Department.) 
Supervising  Anhitet  t's  Office: 

Officers  detailed  to  Public  Health  Service — tranfiportaUon  of  household 

goods   2AA 

Supervisory  officials.    (See  Poet  Office  Department.) 

Supreme  Court  of  r>i8trict  of  Columbia:  ' 
Fees  of  clerk-  after  July  1, 1920,  deposit  to  credit  of  Treasurer   542 

Surfmen.    {See  Const  (iuard.) 

Surplus  war  supplies: 

Sale  by  auction^respomiibility  for  loes  after  time  specified  for  removal   651 

Proceeds  of  sale — 

Available  for  coet  of  samples   AM 

To  be  deposited  in  general  funds  of  Treasury   1003 

When  authorized  to  be  used  to  defray  expenses  of  subsequent  sales  

T. 

Taxes: 

I'Yanchise,  from  Federal  Reserve  Banks— earnings  from,  may  be  applied 

to  retire  Treasury  certificates  of  indebtedness  

Internal  revenue — 

Judgments  for  refund— 

Appro])riation  available  for  fiscal  year  1921   442 

Interest  from  date  of,  to  its  payment  not  authorij.cd   471 

Motor  trucks — reference  in  contract  to  s<iiedulee  not  a  part  of,  doee  not 

obligate  Government  to  pay   320 

On  travel  of  Coast  Guard  officers — question  for  Commissioner  of  In- 
ternal Revenue   396 

Porto  Rico — may  be  deposited  directly  with  treasurer  of   aQ 

Refunds — 

Aj>i)ropriation  from  which  payable   2Q 

When  certified  for  payment  are  not  to  be  credited  against  amounts 

thereafter  found  due   5fiO 

Telephone  service: 

Advance  payment  for,  prohibited   SftR 

Temporary-duty  status.    {See  Traveling  expeui-cs.) 
Termination  contracts.    (See  Contracts — termination.) 
Termination  of  war  legislation.    [See  War  legislation.) 
Torts: 

Government  officers  or  agents — responsibility  of  Government   252 

Trade  licenses.    (See  State  Department — War  Trade  Board  Section.) 
Transportation: 

Army — 

Classes  of  persons  not  subject  to  land-grant  deductions   351 ,  524 

Enlisted  men   absent  without  leave — coet  of  returning  charged  to  man .  675 
Officers  accompanying  body  of  students  entitled  to  same  allow  ances  as 

students   502 

Wives  of  soldiers  from  Europe — when  authorized   ifUft 

Wounded  soldiers,  sailors,  and  marines  while  on  furlough   351 
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Transportation — Continued . 

Baggage—  Page. 
Advance  of  hinds  by  Government  office  to  cover  transfer  of,  not  author- 
ized  23Q 

Civilian  employees  of  Army  not  entitled  to  reimbursement  for  loss  of. .  6M 
Dependents,  under  act  of  May  18,  1920,  in  excess  of  that  covered  by 

ticket  not  authorized  «l.  231 

Hand,  of  Army  officer  lost  while  in  his  custody-  reimbursement  not 

authorized   IfiD 

Tyoes  or  destruction  in  military  serv  ice  during  period  of  Federal  control .  221 
Dependents,  under  act  of  May  18^  1920: 

••Dependents"  defined   52fl 

Of  Army  officers — 

Change  of  station  must  be  i>ormancnt  and  transportation  fur- 
nished at  time  of  change    400. 

"Dependent  child  or  children  "—what  constitutes   2fi 

Field  clerks  not  entitled  to  ,   08 

Not  using  Government  requests   G3 

Retired- 
Changing  stations  while  on  active  duty — entitled  to   291 

Not  entitled  to,  when  called  to  active  duty  or  when  relieved 

therefrom   391 

60  days  limit  of  time  within  which  requests  may  be  used. .  510,  ZflQ 

To  home  on  retirement  not  authorized   fil 

Use  of  automobile  and  reimbiu-sement  of  officer  not  authorized.  326 
When  ri^t  to,  accrues — journey  must  have  been  started  on 

or  after  May  18^  1920   401 

Of  naval  officers —  • 

Baggage  in  excess  of  that  covered  by  ticket  not  authorized . .  231 
Extra  expense  due  to  disability  not  authorized  (nurse  for 

child)   liM2 

On  change  of  station — from  wherever  located  to  new  station 
authorized  upon  payment  of  excess  over  cost  from  old  to  new 

station   530 

Ordered  home  to  await  orders — when  entitled  to   2M 

8tepdaujB^ter  over  IB  years  not  a  dependent   210 

To  and  from  stations  beyond  continental  limits  of  United 

States   2fi2 

To  point  other  than  new  station  when  authorized   510 

Federal  control — 

Damages  to  private  property  during — settlement  between  War  Depart- 
ment and  Railroad  Administration  limited  to  transportation  servic  e.  940 
Settlement  of  claims  for  loss  or  destruction  of  baggage  of  Army  person- 
nel  824 

Forwarding  agents — shipments  made  through,  subject  to  land-grant  de- 
ductions  104!^ 

Freight  on  supplies  furnished  to  field  services  under  general  supply 

schedules   4fi5 

Household  gtKxls — 

Agriculture  Department  employee-* — reimbursement  of  unparkiiii^ 

not  authorized   2111 

Coast  and  Geodetic  Survey — commissioned  officers  entitled  U)  same 

privileges  as  commissioned  ofticerd  of  .Navy   371 

Diplomatic  and  ronsular  officers  from  home  to  t<'mi>orar\  -duty  -tation — 
when  authorized  
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Transportation — Continued. 

Household  poods — Continued.  F»ge. 
Nav>' — details  of  Army  r^ulations  not  applicable  to — automobiles  not 

include<l   aoa 

OflBcers  of  Supervising  Architect's  Office  detailed  to  Public  Health 

Service   2H 

Landiln^nt  deductions — 

Ci\'ilian  employees  of  Army  and  War  Department — when  applicable..  24ft 

Classes  of  individual?  whf)se  travel  is  not  subject  to  

District  of  Columbia  property  subject  to   lfliR2 

Not  applicable  to  wounded  soldiers,  sailors,  and  marines  on  furlough..  3^ 
Shipments  of  less  than  carload  lots  through  forwarding  agents  subject 

to   lQ4a 

Stragglers — subject  to   1Q22 

Surcharge  on  nleeping  and  parlor  car  accommodations  subject  to   4M. 

Mail — increa.«ed  compensation  to  short  line  railroads   23& 

National  Guard — enlisted  men — traveling  to  and  from  schools  of  instruc- 

tion--entitl«l  to   653 

Navy — enlisted  man  returning  to  ship  after  discharge  by  civil  court  not 

authorized   ZQl 

Prisoners — 

Convicted  for  short  terms  and  committed  to  county  or  State  jails — 

reimbursement  to  United  States  marshals  authorized   224 

Discharged  military — not  subject  to  land>grant  deductions   624 

Sheriff  may  be  reimbursed  cost  of,  when  marshal  not  available   588 

Remains — 
Army — 

Accepted  applicants  for  enlistment   9fi3 

Maximtim  allowance  for  preparation — authorized  under  r^ula- 

tioas   28fi 

Vocational  education  trainee — escort  authorized   55fi 

War  risk  insurance  beneficiary  dying  while  in  sanatorium — author- 
ized   3S8 

Request^ — proper  form  of  completion  to  authorize  Hcrvire   212 

Seamen — 

Destitute  American — proper  procedure  in  settlement  of  claims  for   598 

Foreign  nationality  to  United  States  in  cases  of  illness  not  authorized..  617 
Shipwrecke<l,  who  shipped  from  foreign  port,  may  be  returned  to 

United  States   8a& 

Soldiers — discharged,  retired,  or  furloughed  not  subject  to  land-grant  de- 
ductions  574 

Termination  of  Federal  control — 

Advances  by  Government  during  guaranty  period — 

Application  must  Ik?  filed  prior  to  September  1^  1920   501 

Payment  after  September  1^  1920,  authorized  if  application  filed 

prior  thereto   331 

Payment  of  guaranties — 

Form  of  certificates  of  Interstate  Commerce  Commission   441 

Only  one  payment  to  each  carrier  authorized   ^1 

Partial  payment-^ — when  authorized   Ifi4 

Settlement  Itv  auditor — nece:»«ary  before  issuance  of  warrant   431 

Under  [)aragraph  (h),  section  209,  not  authorized  after  February 
26,  1921  :   SSa 
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Tranaportation — Continued. 

Termination  of  Federal  control — Continued. 

Payment  of  guaranties — Continued.  Page. 
Wliat  coiLstituteB  Hufficieut  certificate  by  Interstate  Commerce 

Gommi88ion   4fiZ 

Reimbursement  to  carriers  for  deficits  in  railway  operatipg  income. . .  3M 
Typewriting  machines — coet  of,  in  not  part  of  price  within  act  of  May  29, 

1920    8fi 

War  tax — mileage  of  Coast  Guard  officem — queetion  for  CommiHtdoner  of 

Internal  Revenue   396 

Wivee  of  soldiers  from  Europe — 

Commissioned  officers  not  entitled  to   189 

Wlien  authorized   104fi 

Wounded  Boldiers,  sailors,  and  marines  while  on  furlough   351 

Travel  allowance: 
Army — 

£nli.'*ted  men — 

Enlisted,  and  dbcharged  at  same  place  entitled  to,  to  bona  fide 

home  regardless  of  afiidaNit  elec  ting  plat  e  of  di.xrharge   931 

Enlisting  Hu))»equent  to  April  2^  1917,  or  prior  thereto  in  forces 
other  than  Regular  Army  and  discharged  for  purpose  of  reenlist- 

ing  not  entitled  to   98Q 

OflScers — given  commisnion  in  Regular  Army  immediately  after  tem- 
porary commLssion  Ls  not  discharged  from  service  within  mean- 
ing of  laws  relative  to   fi74 

Coast  Guard — enlisted  men- 
Entitled  to,  under  act  of  February  28,  1919,  requirements  of  length  of 

enlistment   390 

Marine  Corps — enlisted  men — 

Discharged  after  termination  of  temporary  appointment  as  quarter- 
master clerk — entitled  to   63ft 

Discharged  to  accept  Naval  Academy  app)ointmeiit — not  entitled  to  .  521 
Reenlisting  or  extending  enlistment  since  November  ILi  1918,  entitled 

to   32 

Na\'al  Resers^e  Force --enlisted  men  relea-^ed  from  training  duty — not 

entitled  to   955 

Navy — enlisted  men — 

Extending  duration  of  war  enlistment<^  and  upon  discharge  from  such 

extensions   3fl& 

Extending  enlistments — basis  for  computing   382 

Foreign  port  to  home  on  discharge  when  land  travel  practicable   228 

How  computed  when  enlistment  expires  at  sea   53fl 

Reenlisting  or  extending  enlistment  since  November  11^  1918,  entitled 

to   32 

Traveling  expenses: 

Actual  and  necessary — 

Army  officers  traveling  in  connection  with  National  Guard  afTaira 

entitled  to,  but  not  to  mileage   585 

Coast  Guard  officers — authorized  for  repeated  travel  in  same  vicinity .  49^  138 
Army  officers — National  Guard  duty — not  entitled  to  mileage  but  only 

actual  expenses   585. 

Attorney,  or  assistant.  United  States,  asuisting  murder  trial  in  iState  court 
may  be  paid,  actual   1Q12 
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Traveling  exponses— Contirmed.  *  p^ge. 

Car  fare— substitution  of,  for  personal  convenience  of  employee  for  greater 

official  expense,  not  authorized   430 

Clerks,  United  States  cin-uit  courts  of  appeals,  limited  to  $h  per  day   796 

Coast  (^uard— officers— subsequent  to  May  18^  1920,  when  authorized  49^  13& 

ConsuU  assigned,  to  new  office  and  post  while  on  leave  of  absence   950 

Indian  field  service — regulations  authorizing  per  diem  in  lieu  of  subeist- 

ence  for  first  60  days  only  at  t^'mporarj-  stations  are  legal   439 

National-bank  examiner — wh(»n  per  diem  in  lieu  of  subsistence  at  home 

authorized   981 

Navy — officer  of — one  journey  between  two  stations  by  Government  auto— 

notrej)eated  travel — not  reimbursable   .S27 

Railway  iK)«tal  clerks — when  en(itled  to,  while  on  duty   1060 

Sale  of  public  property — payable  from  jiroceeds  of  sale   692 

Sleeping-car  accommodations— surcharge  authorized  by.  Interstate  Com- 
merce Commission  subject  to  land-grant  deductions   404 

Subsistence — 

Forest  rangers  may  be  allowed  fixed  pack  trip  per  diem  and  actual 

expenses  for  portions  of  same  day   693 

Generally  not  allowable  on  per  diem  and  actual  expense  basis  for 

same  day   692 

Per  diem  in  lieu  of — 

At  home  of  employee — when  authorized   flSl 

Civilian  employee  Quartermaster  Corps  in  E)urope — not  decided. .  Ifl23i 
Field  employees  of  (  Jeneral  Land  Office  may  be  paid  when  de- 
tailed to  duty  at  Washington   582 

Indian  field  service — after  first  6Q  days  at  temporary  station  not 

authorized   439 

Temporarv'  duty— War  Department— after  3D  days'  regulations 

and  not  orders  govern   filfi 

Travel  within  limits  of  New  York  City — authorized   555 

Substitution  of  lesser  personal,  for  greater  official,  not  authorized   430 

Tomporar>'  duty — 

Changing  from  one  station  to  another  for  similar  duty   Rlfi 

War  Department — 

R<>gulations  govern  amount  of  per  diem  in  lieu  of  subsistence  after 

lirst  3U  days  regardless  of  orders   R16 

Vocational  Education,  Federal  IJoard  for — 

Employee  traveling  in  same  vicinity — reimbursement  for  gasoline, 

oil,  and  storage  authorized   30fi 

Trainee — deceased — expenses  of  escort  authorized   556 

Witnesses- 
Expert — subsistence  limited  to  $h  per  day    H07 

Reporting  to  wrong  place  where  subpu?na  failed  to  state  place — not 

authorized   805 

Treasurer,  United  iStates: 

Payment  of  po8tdat4»d  checks  by — not  authorized   543 

Trea8ur>'  Department: 

Authority  of  Secretary  to  pay  oflicers  subsequent  to  expiration  of  term  of 

office  and  prior  to  appointment  of  Hurreasor   Tflfl 

Bonds— retirement  of  (lovenimeut  -confideration  of  foreign  obligations  in 

determining  sinking  fund   349 

Coast  (iuard.    (iVc  Coast  Guard.) 
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Treaflury  Department — (^ontinued. 

General  Supply  Committee.    (Su  General  Supply  Committee.) 
Minte.    (See  Mints.) 

Public  buildings.  (See  Public  buildings.)  Pag«. 
Retirement  of  certificates  of  indebtednese — earnings  from  franchise  tax 

from  Federal  reaerve  banks  may  be  applied  for  purpose  of  

Silver,  purchase  of.    (See  Silver,  purchase  of.) 

Supervising  Architect's  office.    (See  Supervising  Architect's  Office.) 
Transportation  requests,  circular  in  re  amended   21& 

Tuition.    (See  Educational  institutions.) 

t240  bonus.    (See  Compensation,  increase  of.) 

Ty  pewriting  machines: 

O>nditions  precedent  to  availability  of  appropriations  for  purchase  of   811 

Cost  of  transportation  to  field  office  is  not  part  of  price  within  act  of  May 

29,  1920    8fi 

Elliott-Fisher  bookkeeping  machine  is  a,  within  act  of  May  29^  1920   £99 

Purchase  from  stock  of  General  Supply  Committee  required   5fi 

Reclamation  fund  subject  to  same  restrictions  as  other  appropriations   59Q 

United  States  Shipping  Board  Emergency  Fleet  Corporation  is  subject  to 
restrictions  relative  to  purchase  of   14Q 

U. 

Uniform  gratuity: 

Naval  Reserve  Force — 

Enlisted  men — training  duty— rates  as  fixedby  act  of  August  29, 1916, 

at  $30  apply   MI 

Officers  of.  reporting  for  training  entitled  to   689 

United  States  Grain  Corporation.    (See  Grain  Corporation,  United  States.) 
United  States  Shipping  Board.    (See  Shipping  ^oard.  United  States.) 
United  States  Soldiers'  Home.    (See  Soldiers'  Home,  United  States.) 

V. 


t 

Vacations.    (See  generally  Leaves  of  absence.) 
Vehicles: 

PaaHonger-carr\'ing — 

Automobile  commandeered  by  collector  of  customs — repairs  authorised.  759 
Automobile  damaged  while  in  custody  of  marshal  after  having  been 

seized  by  prohibition  officers— repairs  not  authorised   58fi 

Forest  Service — use  of  motor  cycles  and  automobiles  in  official  travel . .  93fi 
Motor  cycles  especially  constructed  for  freight  carrying  are  not,  within 

actof  July  16,  1914  •   1016 

TransfMrtation  of  automobile  belonging  to  naval  officer  as  household 

goods  not  authorized   903 

Use  of  own  automobile  on  official  business — reimbursement  of  gasoline, 
oil,  and  storage  authorized   3Qfi 

Veesels: 

Demurrage  for  delay  in  unloading  chartered,  by  Navy  from  Shipping  Board 

Emergency  Fleet  Corporation   Q32 

liost  or  wreck,  in  re  destituie  American  seamen   655 

ReiJairs  under  cost-plus  contract — c-ash  di8(X)unts  to  be  deducted  in  deter- 
mining cost  of  materials   1041 

Seized  enemy — lost  by  War  Department — reimbursement  of  Emergency 
Fleet  Corporation  not  autliorized   716 

69903"— 21— VOL  21  25 
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Vessela — Continued.  Pagt. 
Troop  tranflfK)rta  conatruc  ted  by  Emergency  Fleet  Corporation^ — reimburee- 

ment  by  War  Department  authorized   212 

Veterinarian : 

Service  aa,  in  Quartermaster  Corps  of  Army  may  not  be  counted  in  com- 
puting longevity  p&y  of  Army  officers   997 

Vocational  Education,  Federal  Board  for: 

Board  and  lodging  of  trainees  in  kind — when  autliorized  : . . . .  982 

Collections  of  overpayments  of  war  risk  compensation  to  trcii:w=  of   212 

Deputy  disbursing  officers  may  be  de*=ignated   1(133 

Gifts  and  donations  to,  supplement  appropriations   li}fi& 

Hospitals,  construction  of — appropriation  in  at  t  of  March  4^  1921,  not  avail- 
able to  complete  those  under  construction   fifi3 

Medical  treatment  of  trainees — tlm)Ugh  Bureau  of  War  Ritk  Insurance — 

when  authorized   142 

Members  of  Naval  Reserve  Force  and  Marine  Corps  Reserve  holding  tempo- 
rary* civil  positions  in  Navy  Department  may  not  be  employed  by,  at 

increased  compensation   84 

Officers  of  Public  Uealtli  Service  assigned  to — appropriations  for  Bureau  of 

•  War  Risk  Insurance  not  available  for  payment  for  salaries   & 

Payment  under  employees  compensation  act  to  employee  receiving  voca- 
tional training  allowance  not  authorized   1071 

Trainees  of — funeral  expenses  of  deceased  include  expenses  of  ew  ort   556 

Traveling  expenses  of  employees — using  own  automobile  in  same  vi(  inity 

reimbursement  of  gasoline,  oil,  and  storage  authorized   3Qfi 

Voluntary'  services: 

ApiKiintment  without  compensation  if  otherwise  legal  is  not  in  violation  of 

section  3679,  Revised  Statutes,   131 

Contractor  using  equipment  outside  scope  of  work — reimbursement  for 

damages  not  authorized   706 

Vouchers: 

Claims  for  loss  of  private  property  in  naval  service — rubber  stamp  not  suffi- 
cient to  certify  for  payment   9211 

Federal  aid  to  rural  poet  roads — administrative  approval  ordinarily  accepted  j08 
Loss  of — 

Naval  disbursing  officer — entitled  to  credit  upon  certificate  by  Secre- 
tary of  Navy  that  loss  occurred  in  line  of  duty  and  without  fault  or 
negligence  of  officer   11155 

On  torj)edoed  vessel — affidavits  of  disbursing  officer  and  clerk  from 
memory  not  sufficient  to  authorize  payment   [£& 

W. 

War  Department: 

Arms  and  ammunition  loaned  to  Internal  Revenue  Bureau  for  protection  of 

seized  liquor  -  belts  and  holsters  included   5Q4 

Chemical  Warfare  Service — subject  to  restrictions  relative  to  employment 

of  personal  services   &H 

Civilian  employees — 

Land -grant  deductions-  when  applicable  to  travel  of   574.  749 

Not  entitled  to  reimbursement  for  damages  to  private  property   fiffi 

Subsistence,  per  diem  in  lieu  of — 

In  Europe—  not  decided   1023 

Constniction  of  troop  transports  by  Emergency  Fleet  Corporation — reim- 
bursement authorized   211 

* 
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War  Department — Continued. 

Contracte.    (See  Contracta.)  Poge. 
Damages  to  property  used  aa  waterproofing  plant — test  to  be  applied  in  de- 
termining n^ligence  of  Government   2fi2 

Dent  Act,  contracts  under.    (See  Dent  Act.) 

Field  iService— employees  of,  may  be  assigned  to  atithorized  work  of  Fed- 
eral Power  Tom  mission   31& 

Land,  purchase  of  act  of  July  U,  1919,  prohibits  completion  of  condemna- 
tion proceedings   23Q 

Lease  by — damages  under — none  payable  if  property  is  improved  more 
than  the  amount  of   SJH 

Leave  of  abscnc  e  of  employees  of  depot  quartermaster  serving  continuously 
under  several  ap{X)intments   flQ4 

Lost  funds  and  vouchers  on  torpedoed  vessel — affidavits  of  disbursing  offi- 
cer and  clerk  from  memory  not  sufficient   Sfifi 

Militia  Bureau — National  Guard  off'u  ers  may  not  be  detailed  to  duty  with.  M& 

Ordnance — real  estate  for  testing — not  to  be  paid  for  from  July  1919, 
appropriation  or  prior  ones   564 

Personnel  of,  may  be  increased  to  perform  authorized  work  of  Federal 
Power  Commission   ^UR 

Reimbursement  of  Emergency  Fleet  Corporation  for  loss  of  seized  enemy 
vessels  not  authorized   715 

Salvage  of  barrels  of  oil — <  onditions  necessary  to  constitute  claim  for   M5 

Surplus  war  supplies — 
Procee<ls  of  sale — 

Available  for  cost  of  samples  

When  authorized  to  be  used  to  defray  expenses  of  subsequent 

sales   45Q 

Sale  by  auction — responsibility  for  loss  after  time  specifio<l  for  removal .  651 

Subsistence,  per  diem  in  lieu  of — for  travel  within  New  York  ( ity — 
authorized   hFJ* 

Transfer  of  appropriations  between  departments  of,  authorised   822 

Transfer  of  appropriations  to  Bureaus  of  Mines  and  Standards   MA 

Traveling  expenses  of  employees — temporary  duty — regulations  and  not 

orders  govern  per  diem  after  first  3Q  days   filfi 

War  legislation: 

Termination  of — 

Acquisition  of  land  by  condemnation  proceedings  practically  com- 
pleted March  3^^  1921,  need  not  be  reopened  to  comply  with  section 

355.  Revised  Statutes   MH 

Compulsory  enlistments  by  selective  draft  terminate  July  2^  1921   9fil 

Family  allowances  under  war  risk  insuranceact  terminate  July  31, 1921 .  808 
Pay  of  naval  officers  assigned  to  active  duty  in  time  of  war  (sec.  1592, 

R.  S.)   IjOafi 

Temporar>'  promotions  of  Coast  Guard  officers  terminate  September  2^ 

1921   11128 

War  Minerals  Relief  Commission: 

Award  of  Secretary  of  Interior  not  subject  to  review   415 

War  Risk  Insurance,  Bureau  of: 
Allotments  and  allowances — 

Alien  enemies  and  allies  of  enemies — regulations  and  )>racticc  muM  be 
changed  so  as  to  permit  deductions  from  pay   331 
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War  Riak  Ineurance,  Bureau  of — Continved. 
Allotments  and  allowances — Continued. 

Family  allowance —  Pije. 

Continue  until  end  of  month  in  which  dependent  dies   Iffi 

Discontinued  July  31^  1921   fiOfi 

Not  payable  after  inde6nite  furlough   802 

Payable  after  furlough  to  Reserve   802 

Appropriations  for  medical  and  hospital  services  not  available  for  salaries  of 
officers  of  Public  Health  Service  assigned  to  Federal  Board  for  \'ocationa] 

Education   q 

Automatic  insurance — 

Order  of  precedence  of  surviving  beneficiaries — 

Father's  desertion  of  family  docs  not  affect  his  relative  standing  in .  165 

Maternal  line  may  be  given  precedence  over  paternal  line   281 

Burial  expenses  of  beneficiaries — 

Not  authorized  after  discharge  from  service   28S 

Coast  Guard — when  entitled  to  benefits  . .  12Q 

Compensation  for  death  or  disability — 

Amounts  recovered  from  third  personH  payable  to  widow  upon  remar- 
riage or  death   ilft 

Beneficiary  receiving  disability  compensation  may  not  receive  com- 
pensation from  Employees'  Compensation  Conmiission   451 

Deductions  from  to  pay  premiums  on  insurance— when  authorized . . ,  42Q 
For  period  in  receipt  of  pension  limited  to  difference  between  pension 

and  award   542 

"In  sound  condition  "  meaning  of,  with  relation  to  condition  of  men  en- 
tering service   1Q63 

Is  not  salary  within  meaning  of  act  of  May  10^  1910   2fi2 

Order  of  precedence  of  surviving  beneficiaries   165. 281 

Overpayments  to  beneficiaries  of  Employees'  Compensation  Commis- 
sion  &2B 

Overpayments  to  trainees  of  Federal  Board  for  Vocational  Education — 

manner  of  collections   212 

Payable  to  same  person  receiving  six  months'  death  gratuity   1066 

Physicians  undergoing  physical  examination  not  entitled  to  reimburse- 
ment for  loss  of  income   232 

Retired  enlisted  men  of  Coast  tiuard  entitled  to,  only  when  renouncing 

status  on  retired  list   sSMk 

Soldiers  discharged  between  April  5^  1917,  and  October  6^  1917,  period 

payable  and  when  payable  to  executors   J8fi 

Widow  of  Civil  War  soldier  not  entitled  to  both  pension  and  compensa- 
tion  8fia 

Funeral  expenses — 

Beneficiaries  d>ing  while  in  care  of  Public  Health  Ser\ice — appropria- 
tion available   figQ 

Discharged  soldiers — when  appropriations  for,  available   238 

Hospitals,  cx)nstruction  of — 

Appropriation  in  act  of  March  4^  1921,  not  available  to  complete  thoae 

under  construction   8fi3 

Insurance — reinstatejnent  of  lapsed  or  canceled  policies   IftU 

Italian  beneficiaries — manner  of  making  payments  to  estates  of  deceased . . .  431 

Judgments  against  the  United  States  involving — manner  of  paying   2fi2 

Lapsing  of  yearly  renewable  terra  insurance  not  prevented  by  retention  by 
Government  of  iljO  bonus  after  discharge   242 
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War  Risk  Insurance,  Bureau  of — Continued.  page. 
Medical  staff,  establishment  authorized  for  purpose  of  making  examina- 
tions  33Q 

Medical  treatment  of  beneficiaries — 

Private  patient  in  hospital  under  contract  with  Public  Health  Service — 

when  authorized   854 

Reimbursement  for,  authorized  for  period  covered  by  award  of  compen- 
sation effective  prior  to  date  of  filing  claim   224 

Trainees  of  Federal  Board  for  Vocational  Education — when  authorized .  142 
One  hundred  twenty  dollar  bonus  to  employees — amount  entitled  to  when 

receiving  between  $2,500  and  |2,(i2()   345 

Personal  representatives  of  beneficiaries  when  executors  entitled  to  disa- 
bility compensation   4Sfi 

Refunds  of  premiums  paid  by  persons  other  than  insured — when  and  to 

whom  authorized   Ifi2 

Refunds  to,  from  St.  Elizabeths  Hospital   24Q 

Transportation  of  remains  of  beneficiaries  dying  in  sanitarium — authorized .  388 
War  Service  Payment.    (See  Gratuities — 160  bonus.) 
War  Trade  Board: 

Lifting  of  ban  on  trade  with  enemy  and  ally  of  enemy  countries — effect  on 

payments  of  war  risk  insurance  allotments  and  allowances   32Z 

Water: 

Basis  for  payment  when  meters  fail  to  register   800 

Government  hotels — supply  obtained  in  same  manner  as  for  other  public 

buildings   Ifi3 

Rates  for  certain  quantity  used  as  measured  by  number ,of  meters — pay- 
ment should  be  made  on  consolidated  meter  readings   Zfi2 

Rates  for  Government  may  be  less  than,  but  not  in  excess  of,  those  for  gen- 
eral public   Zfi2 

Wheelmen.    {Su  Coast  Guard.) 
Witnesses: 

Customs  officers  in  liquor  prosecutions — appropriation  chargeable  with  ex- 
penses  jijaa 

Mileage — to  and  from  temporary  place  of  residence  authorized   14A 

National  prohibition  agents — 

Former  ones  called  to  testify — fees  payable  from  judiciary  appropri- 
ation  533 

Proper  appropriation  available  for  expenses   19& 

Retired  Army  officers  acting  as— aflditional  compensation  not  authorized .  22Q 
Service  of  process — special  agents  uf  Justice  Department  may  be  assigned  to 

assist  marshal   6fiZ 

Traveling  expenses — 

Expert  employed  for  particular  case  limited  to  S5  per  day  subsist- 
ence  8Q2 

Reporting  to  wrong  place  where  subpoena  failed  to  state — not  author- 
ized  895 

Words  and  phrases: 

"  Accepted  applicant  for  enlistment' '  in  the  Army,  in  re  burial  expenses 

and  transportation  of  remains   Qfid 

*'  Arms  and  ammunition' '  act  March  3^^  1879,  includes  belts  and  holsters. . .  SQ4 
"Authorized  to  be  appropriated"  in  various  acts — does  not  make  appro- 
priation but  merely  authorizes  future  one   923 

"Await  orders, "  naval  officer  ordered  home,  transportation  of  dependents.  TSA 
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Words  and  phwoB  Continued.  Pap. 
*'Bondedt"  act  December  28,  1913,  retirement  of  ontrtandniK  bonded 

indebtedness  of  United  States   906 

"Huroau  or  depart m on t. "  art  of  ^^ay  21.  1021,  tranefer  of  appropriations. .  892 
"Change  in  grade,  "  saving  clause  in  act  oi  June  4,  1920,  reoiganization  of 

Army   fiOt^ 

Change  of  station,"  tnusportation  of  depMidente  onder  act  of  Hay  18, 

1920  :   391 

' '  roinmisflioned  officers' ' — war  risk  inmuance  art   130 

"  Conful,  "  flofinif  inn  of   218 

"Consul  troneral."  <i«'!iiulion  of   218 

"C'ouvictetl  of  crime,  "  aection  5546, '  Revised  Statutes,  United  States 

prisoners  committed  to  county  and  State  jails   224 

''Current  fiscal  year,"  relative  to  purchase  of  fud  lor  Government  build- 

injis   880 

"  Date  of  contract,"  is  date  stated  in  contract  and  not  date  of  execution 

or  si'rninp   614 

"Dependent  child  or  children."  act  of  >fay  18,  1920,  in  re  transportation 

of  dependents  76,579 

"Desertion*'...   47 

"  I^nlifted  men,"  war  risk  insurance  art   120 

"Enlistmont"  doos  not  moan  appointmont  to  \aval  Academy   521 

"  For  brief  jx-riods  at  intervals. ' '  act  of  -May  29,  1920,  in  re  $240  bonus   951 

"  Forwarding  agents, "  definition  of   1044 

"Funeral  expenses,"  includes  any  and  all  expenses  fmipevly  incident  to 

.a  burial.........*   051 

"In  accordance  with  contractor's  schedule"  as  used  in  certain  contticls 

lor  purcha.«c  of  motor  tnu  k?   320 

"In  sound  condition,"  meaning  of,  with  relation  to  men  entering  militar>- 

service   1063 

"  Loss  or  ^sreck' '  of  a  vessel  within  meaning  of  section  4528,  R.  8   6S6 

"Militaiy  and  naval  forces, "  war  risk  insurance  act.   120 

"Military  noccpsity,"  act  of  July  11,  1919,  in  ro  payment?  by  disburpinc 

otticers  of  the  Xavy — matter  for  determination  of  Secertary  of  the  Navy . .  82»; 

"Miscellaneous  receipta' '  is  a  receipt  heading   1003 

"On  service, "  vessels  of  Coast  Quaird  operatii^;  in  AlaAan  wateis  are  not» 

within  meaning  of  ssction  1422,  Revised  Statutes   635 

"Original  enlistment"  act  of  June  4,  1920,  in  re  ralistment  allowance  for 

Army   40 

"Pay'  ■  from  which  premiums  of  war  risk  insurance  may  be  deducted   242 

"Tay,  allowances  and  subsistence,"  do  not  include  burial  expeuset)   1017 

"Place  of  residence,"  section  MR,  Revised  Statutes,  in  re  milesge  of 

witnesses   149 

"Prior  to  the  approval,"  act  of  May  18,  1920,  in  re  incrsassd  pay  for 

Navy,  etr   130 

"Probable  clause' '  defined  in  connection  with  issuing  warrants  of  arrest. 929 
"Proportionate  benefits,"  act  of  June  4,  1920,  recnlistments  in  the  Navy 

for  two  and  three  years   210 

"  Rank"  of  Army  nurses,  act  of  June  4,  1920   269 

"Reenlistment,  "act  of  .Tune  4, 1920,  in  re  enliHtnienl  allowance  for  Army. .  40,170 
"Separately  operated  railroads"  within  nicanin":  of  rt^gulations  of  Inter- 
state Commerce  Commission  in  re  transportation  of  mail   735 

"  Soldiers, "  act  of  June  5, 1920,  transportatiim  of  wives  from  Surope   189 
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Words  and  pbiaMs— Ccmtinaed.  Fita^ 
"Soldien,"  act  June  6,  1920,  traasportalioii  of  wounded  aoldiflts  on  fur* 

lough   351 

"Soldiers."  deeorton'  from  selortive  draft  aro  not  986 

"Stragglers. "  trans{)orUtion  of,  subject  to  land-prant  dcductioufl   1072 

"Surplus/'  fees  of  clerk  of  court — none  where  no  deductions  are  to  be 

made  from  total.....   642 

"Time  of  beginmng  their  initial  run/'  traveling  expenaea  of  railway 

postal  clerks   1060 

"Unusual  conditions/'  travel  by  auto  is  not  service  under,  act  July  11, 

1919   527 

"Vice  consul, ' '  definition  of   218 

"Wafns/*  war  risk  insurance  act— feirobursement  to  beneficiaries  fM' 

loP8  of   232 

"Wounds  and  diwasc.  "  drowninp  is  inrludod  within,  act  of  June  4,  1920, 

mx  months'  death  gratuity  for  (Joast  Guard   049 

Wrapping  paper; 

Transfer  from  Navy  to  Govenunwt  Printing  Office— payment  lor,  not 
requind  ^  976 

Wrecks: 

What  constitutes,  within  meaning  of  section  4526  Revised  Statutes   055 

X. 

JC-Bay*  (/See  Medical  treatment — Employees'  (Jumpeutiatiou  Commiasiou.) 
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Rewards — Continued.  Pace. 
Apprehenrion  of  Army  doaortctn  attwney  of  deierter  not  entitled  to  i«> 
ward  when  eumnder  neniltB  firom  his  advice   482 

Biver  and  harbor  improvements 

Pri\'ate  property  damaged  by  accidents  resultiiig  from  prosecution  of   815 

iioadb: 

Enlisted  men  detailed  to  construction  of—  ' 

Proper  appropriation  available  tat  payment  of  eztia  compensation. 1025 

When  entitled  to  same  compcnBation  as  civilians   637 

Pri\  ato  (lamagee  by  Government— when  reimbursement  authorized   287 

Rural  {lost  rrjads: 
I'edfcraJ  aid — 

Enlisted  men  detailed  to  work  on— proper  appropriation  aveilftble  for  . 

payment  of  extnt  pay   1025 

Ftiymenta  to  be  mnde  oidinarily  on  administiative  i^pioval.   608 

S. 

St.  Eli/alx  lh's  Hoj<pital: 

Care  of  indijrcnt  in^uo  of  l)i.«(ri(  t  (^f  Columlua— appro[)riati()n  available..  431 
Diatrirt  uf  Columbia  Federal  prisoners  discharged  irom,  enliiled  to  dis- 
charge gratuity   865 

Refunds  to  Bureau  of  Wnr  BAA  Inaumnce  of  surplua  for  ceie  of  benefi- 
ciaries  240 

Secretary  of  Interior  authorised  to  increase  compensation  of  employees. 782 
Sales: 

Auction — responsibility  for  loss  occurring  after  time  specified  for  removal,  651 
ftoceedsof— 

Land  of  Natioiinl  Guard— not  available  tar  expenses  of  Amy  officem, 

hut  Tniloagn  payaLlf  fn>m  ro^nilar  apj>ropriationf»   1052 

Public  proptTty-  tra\ clini;  (•xpMis<"»  and  pt  r  <iii-ni  of  a^'l•llt^;  tiayahle 

from   m'Z 

Suiplna  war  stipplies— 
ftoceeds  of — 

Available  for  cost  of  nam  pies   484 

To  hf  p!af  f»d  in  prneral  huuls  of  Tr»*ftsiiry   1003 

When  authorisLred  to  be  uaed  to  dotray  expenses  of  subsequent 
salee   460 

Salvage: 

Judgments  for,  may  he  paid  into  court  rrri  try   987 

Shipping  Brnrd,  United  Statea— peyable  from  "Emeigency  shipping  fund"  987 
What  constitutes   645 

School-teachers.    {See  District  of  Columbia.) 

Searduty  pay.  {8u  I^y-~additional.) 

Benmen: 

American — 

Di8char??ed  for  injur.-  or  illncs.-!  -limitation''  on  rif;lit  to  maintonancp. .  183 
Discharged  for  illness — services  of  attendant  to  United  iStatcs  author^ 

iaed   412 

Loss  or  wreck  of  a  vessel— what  conetituteo   665 

Pananiu  Tunal  Zone— ehipped  from  point  at,  entitled  to  protection 

and  relief    184 

Settlpmont  of  churn-j  fr)r  Irmi-^portiition — when  certilirate  of  consular 

otiicer  to  be  referred  to  comptroller   599 

Shipwrecked,  who  had  sbif^ied  from  foreign  port,  may  be  returned  to 

United  StatM   888 
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Six  QKHiths'  death  gratuity.   {Su  (iratuitiee.) 
Sixty  ddbr  bonne.  {See  Gmtuitiv.)  * 

Soldim'  Home»  United  States:  Pttfa. 

Entitled  to  credit  for  finen,  forfeitniee,  etc.,  of  all  soldi w  cm  rolls  of  Regu- 
lar Army  since  AprU  6,  UH7   esi 

Specialifts: 

Army — eoUated  men.    (See  Pay,  additional.) 
StaDdaida,  Bureau  of: 

War  Department  appropriations  transleired  to,  limitationB  of  availability. .  844 
State  Department: 

Consular  Service.    {See  rnn^iilar  Sf»r\-ice.) 

Court  for  China.    {See  Court  for  China.; 

Seamen,  American.    {See  Seamen.) 

War  Trade  Board  Section— trade  licMises  with  enemy  countries— effect 
on  war  risk  allotment^^  and  allowances  •   878 

State  jails.    <S,r  Jail.«,  State. 

State,  War,  and  Navy  Department  I'liildinfrs: 

Fuel  from  (lovernment  fuel  yards  to  private  contracUm}  empplyiug  steam 

to,  not  autfaoriaed   228 

Statutes: 

OoDstruction  of — 

Ommiision  in  ReNa^f  d  Statutes  may  be  explained  by  original  law. ...  278 

Punctuation  af  aJ'fo<  tint?.  '    122 

Term  "authorized  to  be  appropriated"  doeo  nut  maku  appropriation  • 
but  only  authotiseB  future  one   |S3 

8teamboat-Inspecti(m  Service.  (iS'«e  Gonuneiee,  Department  of.) 

Storage: 

Anrornnliile,  private,  mod  on  official  business — authorised   906 

St^'nographera.    {Set  Vo'it  <      e  Department — forraien  and  stenographers.) 

"Stragglers."    {See  VVorda  and  phrad«fl,) 

Subsistence: 

Attorney,  or  amistant.  United  States,  asmwiting  in  murder  trial  in  State 

court— may  be  paid  per  diem  in  lieu  of   1019 

Clerks,  T'^nited  States  rirmit  murtp  of  appeals    limited  to     per  <lii\-   796 

Escort  of  dtH'eaaeU  traiime  of  VocaUouul  Education  Board — authorized. . . .  556 
Forest  rangers  may  be  allowed  fixed  pack  trip  per  diem  and  actual  expeuseu 

lor  portions  of  same  day   603 

Ganerally  not  allowable  on  per  diem  and  actual  expense  baeia  for  same  day.  692 
Navy — officer  of — travel  by  Go%  crmncnt  auto  not  s^ervice  under  "unusual 

eorKlitiom" — not  reimbursable  ior  maintenance  •   S27 

Per  diem  in  lieu  of — 

At  home  of  employee — when  authorized   981 

Civilian  employee  Quartermaster  Corps  in  Europe— not  decided   1023 

Field  employees  of  General  Land  Office  may  be  paid  wben  detailed  to 

Wash  i  nut  on   587 

Indian  field  service— after  first  60  days  at  temporary  station  not  author- 
ized  439 

Temporary  duty— War  Department— after  first  SO  days-  regulatiunB 

and  not  orders  govern   816 

Travel  within  limits  of  New  York  City— autbotked   655 

Publie  Ileal th  Serv  ice— outy  be  induded  in  allowanceB  of  employees  paid 

from  lump  8uma   745 

Rftftwi*?*  of  foreign  nationality  discharged  for  injury  or  iUneea  m  foreign 
pottBOtntltladto   668 
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Tnmsportation — Continued. 

Baggage—  Pi^, 
Advance  of  fundi  by  Govemment  office  to  cover  tmufar  of » not  author- 

izod   730 

Civilian  employeps  of  Army  not  entitled  to  reimburpcnirnt  for  loes  of. .  668 
Dependents,  under  act  of  May  IS,  1820,  in  excew  of  that  covered  by 

ticket  not  authorized  «|.  731 

BMiad^  of  Aimy  officer  lost  uliile  in  his  cuBtody— reimbiinement  not 

authorised   469 

1/066  or  deBtnictio&  in  military  eervire  during  pwiod  of  Federal  control.  924 
Dependenf.s.  under  act  of  May  18, 1920: 

"Depend<>ntfi"  defined   579 

Of  Army  oflicers — 

Cbange  of  atation  muBt  be  permanent  and  tnnapoitatiMi  fnr- 

niahed  at  time  of  diange   400 

"Dependent  child  or  children" — wbat  ctmatituteB   76 

Field  clerks  not  onfi Tied  to  ,   98 

N  ot  usi  ng  Government  requests  63 

Retired — 

Changing  stations  while  on  active  duty--entitled  to   391 

Koi  Mititled  to,  when  called  to  active  duty  or  wh«D  relieved 

therefrom   391 

00  da\'8  limit  of  timo  within  whii  li  requosts  may  be  ueed..  610,  790 

To  home  on  retirement  nf)t  autitoHzed   61 

Use  of  automobile  and  reimbursement  of  officer  not  auL}lori^ed.  326 
When  rif^t  to,  accruee— journey  must  have  been  started  on 

or  after  May  18, 1920   401 

Of  naval  officers—  • 

Baggaofe  in  pxroes  of  that  rovered  by  tirkot  not  authorized. .  731 
Extra  expense  due  to  disability  not  authorixtnl  (nurse  for 

child)   1042 

On  change  of  station— from  whwever  located  to  new  station 

authoriied  upon  payment  of  excess  over  cost  from  old  to  new 

station    530 

Ordered  home  to  awiiit  ordt  r^'    when  entitled  to   708 

Stepdaughter  over  18  years  not  a  dependent  ,   770 

To  and  from  stations  beyond  continental  limits  of  United 

States   287 

To  point  other  than  new  station  when  authorised   610 

Federal  enntrol  - 

Damages  to  jirivate  property  during — settlement  bf»1^\  <'en  War  I'i']>art- 

ment  and  Railroad  Aduunistration  limited  to  irauhportatiuu  tiervu  e.  940 
SetUemoit  of  daims  for  loss  or  destruction  of  baggage  of  Army  person* 

nel   924 

Forwarding  agents— shipments  made  through,  subject  te  land-grant  de- 
ductions  .  1043 

Freight  on  puppliea  furnished  to  tield  .-ervices  under  Lr(!neral  ^'llpp[y 

scheduieei   IG-j 

Household  goods- 
Agriculture  Department  employees — tetmbunement  of  unpacking 

no  t  au  thori  zed   261 

Coast  and  (ieodtni<  Survey  fnrtnni«'«inne'l  officers  entitled  to  t^ame 

privileges  as  comminsioned  olhcer^  ot  Navy   371 

Diplomatic  and  couBular  officent  from  home  to  temii>>rary-duty  tation — 
when  authorised   489 
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Tmneportation — Continued. 

Termination  of  Federal  control  —Continued. 

Payment  of  guarauties~< 'ontinued.  Paje. 
\Miat  coustitutee  sufficient  certificate  by  Interstate  Commerce 

GonuniaBion   497 

Reimbursement  to  curiers  for  deficits  in  railway  operatip^  iticome.  . .  884 
Type  \\Tt  ting  machiiiee-HWet  of»  is  not  part  of  price  within  act  of  May  29| 

1N2()   86 

War  tax — mileage  of  Coast  Guard  oliicer» — question  for  Comniii:$aioner  of 

Internal  Revenue   896 

Wives  of  Boldien  from  Burope— 

Commissioned  officen  not  entitled  to   189 

WuMi  authorized   1046 

Wniuuled  Hildiera,  sailon,  and  marines  while  on  furlough   351 

Travel  aiiowauce: 
Army— 

Enlisted  men— 

Enliated,  and  discharged  at  same  place  entitled  to,  to  bona  fide 

home  rejrardless  of  aftidarit  olerting  phv  o  of  di^rhanro   931 

Enli^tin;,'  .<u1  •.•sequent  to  Aj^ril  2.  IMIT.  or  prior  thereto  in  forceH 
other  than  Rc^uhu*  Army  and  discharged  fur  purposie  of  roeulist- 

ing  not  entitled  to   960 

Officen— givra  commission  in  Reg:ular  Army  immediately  after  tem- 
porary commission  Is  not  discharged  from  eervioe  within  mean- 

inc;  of  lavr«  relative  to   674 

Coast  Guard — oulisted  men — 

Entitled  to,  under  act  of  Fehfoary  28,  1919,  requirements  of  length  of 

enHstment  >   390 

Marine  Corps— enlisted  men- 
Discharged  after  termination  of  temporary  appointment  as  quarter* 

master  clerk-  etititled  to   639 

Dischaiged  tt)  accept  Naval  Academy  appointment — not  entitled  to  .  521 
ReenliBting  or  extendiog  enliatmMit  since  November  11, 1918,  entitled 

to   82 

Naval  Reserve  Force— enlisted  men  Teleaned  from  tmining  duty— not 

entitled  to  ....^  •   965 

Navy — enlwted  men — 

Extending  duration  of  war  enlistments  and  upon  discharge  from  such 

extenaionB   806 

Ritending  enlistments— baelB  for  computing   882 

Foreign  port  to  home  on  discharge  when  land  travel  practicable   728 

How  coraputf»(!  '.vhen  onli.cttnont  expire- at  i^pa   539 

Reenlistiiig  or  exl4,'iidin<;  enU.-tiaeut  .^iuee  No\  einl)cr  11,  i;»i*S,  eiitilled 

to   32 

Traveling  expenses: 

Actual  and  necessary — 

Army  officers  traveling  in  connection  witii  National  Guard  aflaim 

entitled  to,  but  not  to  iiiil<»agc.   58o 

Coast  Guard  officers — auUturized  for  repeated  tra\  tl  in  tiame  vicinity .  49, 138 
Army  otiicera — Malional  Guard  duty — not  eulilleU  to  mile^e  but  only 

actual  expeneee   585 

Attorney,  or  asaistent.  United  States,  aasiating  murder  trial  in  State  court 
may  be  paid,  actual   1019 
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Treasury  Department— Coatinued. 

ru  noral  Supply  Conunittee.  (S«  General  Supply  Committee.) 

Minfj'    f.*?ff  Mintfl.) 

Public  buildings.    {Sm  Public  buildings.) 

Retirement  d  certiflcatefl  of  indebtedneae— earningB  from  frandiise  tax 
from  Federal  leoerve  banln  may  be  applied  lor  pvurpooe  oi   006 

Silver,  purchase  of.    (See  Silver,  purchase  of.) 

Supcrvafdng  Arrhitfct's  offico.    (See  Supervising  Architect's  Office.) 
Transportation  rcrjn*  stn.  rirrular  in  re  amended   219 

Tuitiou.    (Su  Educational  institutions.) 

9240  bonus.  (Su  CompenaatioB,  increase  of.) 

Typewriting  machines: 

C/onditions  precedent  to  availability  of  appropriatione  for  purchase  of   811 

Cost  of  transportation  to  field  office  is  not  part  of  price  within  act  of  May 

29,  1920   86 

Elliott-Fisher  bookkeeping  machine  is  a,  within  act  of  May  29, 1920   699 

Purchase  from  stock  of  General  Supply  Oonunittee  required   56 

Reclamation  fund  subject  to  same  restrictions  as  other  appropriations ....  590 
Unit^'d  Stat4>8  Ship])inL;  Board  Emergency  Fleet  Gorpoiation  is  sub ject  to 
restrictions  relative  to  purchase  of   140 

U. 

Uniform  gratuity; 

Naval  RcBerve  Force— 

Enliited  men— training  duty— imtes  as  fixed  by  act  of  August  29, 1910, 
at  SaO  apply   847 

Officers  of,  reporting  for  training  entitled  to   089 

United  States  Gniv.  Corporation.    (See  ("min  Corporation,  United  States.) 
Unitod  States  Shipping  Board.    (See  Shipjung  I^oard,  United  Sfatt-s.) 
United  States  Soldiers'  Home.    {8u  Soldiers  iiome,  United  bt&utB.) 

V. 


Vacattona.  {Ste  geneially  Leavea  of  abflence.) 

Vehicles: 

Psssenger-carr^'inE: — 

Automol'ilecummandeered  by  collector  of  customs — repairHaut  !i  irixed.  759 
Automobile  damaged  while  in  custody  of  marshal  after  having  been 

aeiaed  by  prohibition  officers— repahrs  not  autbooaed   680 

Foceet  Service— use  of  motor  cycles  and  automobilea  in  official  tiavel. .  986 
Motor  cyclec  e^fporially  constructed  for  freight  canying  are  not,  within 

art  of  July  J(>,  1914   lOlfi 

Transportation  of  automobile  belonging  to  naval  officer  as  household 

goods  not  authorised   903 

Use  of  own  automobile  on  official  business— reimburB^ent  of  gasoline, 

oil,  and  storage  authorised   300 

Vessel  p: 

Demurrage  for  delay  in  unloading  chartered,  by  tiavy  from  Shipping  Board 

Emergency  Fleet  Corporation  

Lost  or  wreck,  in  re  destituie  American  seamen   (k>5 

Repairs  under  ooet^plus  contract— cadi  discounts  to  be  deducted  in  deter* 

mining  cost  of  materials   1041 

Seized  enemy — lopt  by  War  T^epartmeat^-reimbunement  of  £nietgency 

Fleet  rorjKiration  not  authorized  ....«•  716 

69903"— 21— VOL  27  75 
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War  Department — Continued. 

Contra<  tH.    (See  rontracta.)  Page. 
Daraapr^s  to  property  used  aa  waferproofin?  plant-  tcf^t  to  be  ap])lie<i  in  de- 

ternuning  negligence  of  Govemiueiit   762 

Dent  Act,  contracts  under.  (8m  Dent  Act.) 

Fidd  Service— employees  of,  may  be  aadgDed  to  authorised  work  <4  Fed- 
eial  Ptower  Commission   31B 

Land,  pur(  ha.so  of-  iictof  July  11, 1919,  prohibits  completion  ot  condemna- 
tion proeeedings   230 

Lease  by-  damages  under — none  payable  if  property  is  improved  more 
than  Ute  amount  of  «  634 

Leave  of  absent  i  •  <  f  eraf^oyees  of  depot  quartermaster  serving  conttnuoualy 
under  peveml  apiMuntments   6M  . 

Lost  funds  and  vdur  hcrs  on  torp edninl  v ess I'l— affidavits  of  dinhursing  offi- 
cer and  cleric  from  memory  not  euiHcieut   566 

Militia  Bureau — National  Guard  oflicae  may  not  be  detailed  to  duty  with .  446 

Ordnance— real  estate  for  testing— not  to  be  paid  for  from  July  11,  1919, 
appropriation  or  prior  ones. . .  -.     S64 

Pcr«!onncl  of,  may  be  increased  to  perform  authorised  work  of  Federal 
Power  Commission   346 

Reimbur8emcnt  of  Emergency  Fleet  Corporation  for  loss  of  seized  enemy 
vessela  not  authorised  .'   715 

Salvage  of  bairels  of  oil— f  onditions  neceamry  to  constitute  claim  for   645 

Surplus  war  supplies — 
Froceeds  of  sale — 

Available  for  cost  of  simples   4S4 

When  authorized  to  be  used  to  defray  expenses  of  subFequent 

■elee   460 

Salebyauction — responsibility  for  loea  after  time  spet  IHed  for  rt  rnoval.  651 
Subsistence,  per  dim  in  lieu  ol— for  travel  within  New  York  i  ity'— 

atiiliorized   656 

Transfer  of  appropriations  between  departments  of,  authorized   892 

Tnadet  of  appropriations  to  Bureaus  ol  Mines  and  Standards   944 

Traveling  expenses  of  employeee— temporary  duty— regulations  and  not 

orders  ro vem  per  diem  after  &et  30  days   616 

War  letrislation: 

Termination  of — 

Acquismun  of  land  by  condeumatiou  proceedings  practically  com- 
pleted  March  3,  1921^  need  not  be  reopened  to  comply  with  section 

356,  Revised  Sututes   804 

CompulHory  enlistments  by  selwrtive  draft  terminate  July  2,  1921   961 

Family  allowance^  under  war  rick  insurance  act  terminate  July  81 , 1921.  809 
Pay  of  naval  ofiicern  aflsipned  to  active  duty  in  time  of  war  (sec,  1592, 

R.  S.)   1036 

Temporar>-  promotions  of  Coaet  Guard  offic««  t^minate  September  2, 

1921   1028 

War  Minerals  Relief  Commission: 

Award  of  S(.crptary  of  Interior  not  subject  to  review   416 

War  Kiak  luBurance,  lUireau  of: 
Allotments  and  allowances — 

Alien  eoemiee  and  allies  of  enemies— regulations  and  practice  muct  be 
changed  ao  as  to  permit  deductioBs  from  pay   377 
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War  Risk  Insniranco,  Bureau  of — Continupd.  Ptfa. 
Medical  staff,  establishment  authorued  for  purpose  of  making  exanmia> 

tions   390 

Bfodical  treatment  of  beneficUttiei—  ^ 

Private  patient  in  hospital  under  contract  i*ith  Public  Health  flervice— 

when  attthoriaed   864 

Beimbiirsement  for,  autlu)rize<l  for  period  covered  by  avard  of  compen- 
sation effective  prior  to  date  of  iiling  claim   774 

Trainees  of  Federal  Board  for  Vocation  al  Ed  ucation — when  authorized .  142 
One  hundred  twenty  dollar  bonus  to  tfuployees— amount  entitled  to  ^rhaa 

receiving  between  12,600  and  13,620   945 

Penonal  reprssentativeo  of  b^eficiaxiee  when  executora  entitled  to  disa- 
bility compensation   486 

Refunds  of  premiunie<  paid  by  persons  other  than  insure<i — when  and  to 

whom  authorized   162 

Refunds  to,  from  St.  Elisabeths  Hospital   240 

Transportation  of  remains  of  beneficiaries  dying  in  sanitarium— authorised.  388 
War  Service  Payment.   (5m  Gixatttitiee^60  bonus.) 
War  Tradf>  Board  . 

Lifting  of  ban  on  trade  with  enemy  and  ally  of  enemy  countries-— effect  on 

payments  of  war  risk  insurance  allotments  and  allowances   377 

Water: 

Basis  for  payment  when  meters  fail  to  registtf   600 

Govomment  hotela— eupply  obtained  in  aame  manner  as  for  other  public 

buildings   166 

Hates  for  certain  quantity  used  as  measured  by  number ,of  meters — pay- 
ment should  be  made  ou  consolidated  meter  readings   762 

Rates  lor  Government  may  be  less  tfaaut  but  not  in  excess  cf,  those  for  gen- 
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